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is bettor, hut not necessary, to charge 

alternatively 

Ss. 242, 535 and 537 — Omission to 

state particulars in accordance with 
S. 242 not accompanied by failure of 
justice is cured by Ss. 535 and 537 127 

S. 247— Complainant dying— Court 

has power to continue trial 72 

^ S. 257, Proviso — Prosecution wit- 

nesses, if present, can bo allowed to bo 
cross-examined at defence stage 137(1) 


S. 257 — Magistrate refusing ad- 
journment for cross-examination of proso- 
cution witness when defence counsel ab- 
sent — Magistrate held to have acted un- 
reasonably yi 

'S. 350-A — Bench of three ^lagis- 

tratos — One remaining absent at two 
hearings, but assisting in delivering 
judgment and signing it is illegal 95 
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Criminal P. C. 




-/S. 403 — Applicability of • — S. 403 
has no application where the decision of 
appeal by convict and appeal by Govern- 
ment is continuation of original trial 

(FB) 121c 

Ss. 417 and 430 — Appeal by ac- 
cused against conviction in respect of 
minor offence heard and decided by High 
Court — Appeal under S. 417 from judg- 
ment of acquittal or graver offence is 
competent“Per F. B., Niyogi, A. J, G. 
(dissenting) (FB) 121a 

Ss. 417 a7id 430 — Appeal against 

conviction before Bench — ■ Bench may 
form opinion that some other conviction 
has been wrongly upheld in previous ap- 
peal (FB) 121d 

Ss. 417 and 423 — Criminal Trial — 
Sentence — Person guilty of major offence 
is guilty of minor offence (FB) 121c 

— Appeal should be pre- 
ferred by Government with all reason- 
able expedition possible (FB) 121/ 
Bs. 417, 423 and 430 — Appeal by 
convict Finding and sentence reversed 
Eeversal of finding and sentence is 
final Appeal dismissed — Orders under 
S. 423 can be passed on appeal by 
Government (FB) 124jy 

— S. 417 — Appeal against acquittal 
after dismissal of appeal against convic- 
tion— Appeal should be heard by Bench 
of Judges who did not hear previous ap- 

^ (FB)12U- 

Ss. 417 and 439 — Order of acquit- 
tal on graver charge and conviction on 
lesser Accused s appeal on conviction 
to High Court decided— Local Govern- 
ment cannot prefer appeal against ac- 
quittal, but can apply under S. 439 for 
enhancement of sentence 73 

Ss. 423 and 417 — Criminal trial — 
Sentence Person guilty of major of- 
fence is guilty of minor offence 

(FB) 121e 

— Ss. 423, 417 and 430 — Ap- 
peal by convict — Finding and sentence 
reversed Reversal of finding and sen- 
tence is final Appeal dismissed — Orders 
under S. 423 can be passed on appeal b^'" 
Government ^ (FB) 121g 

Ss. 430 and 417 — Appeal by ac- 
cused against conviction in respect of 

heard and decided by 
pigh Court Appeal under S. 417 from 
judgment of acquittal of graver offence is 
competent (Per F. B. Niyogi, A. J. C., 
dissenting) (FB) 121a 




Criminal P. C. 

Ss. 430 and 417 — Appeal against 

conviction before Bench — Bench may 
form opinions’that some other conviction 
has been wrongly upheld in previous ap- 
peal (Fts) l^ld 

Ss. 437 and 439 — Accused charged 

under S. 366, Penal Code — Prosecution 
evidence disclosing offence under S. 376 
— Application by accused to amend 
charge rejected — Order amounts to dis- 
charge under S. 376 and can bo revised 

85(1) 

S. 439 — Finding reached on evi- 
dence is not interfered with by Court 
of revision 97a 

^ Ss. 439 and 417 — Order of acquit- 

tal on graver charge and conviction on 
lesser— Accused’s appeal on conviction 
to High Court decided — Local Govern- 
ment cannot prefer appeal against ac- 
quittal, but can apply under S. 439 for 
enhancement of sentence 73 

S. 488 — Wife ill-treated — Husband’s 

offer to take her back disingenuous — 
Separate maintenance is justified 183a 

S. 488 — Allowance in grain is bad 

1835 

S. 438 — Court where temporary 

residence takes place has jurisdiction 

85(2) 

Ss. 497 and 562 — Interpretation of 

— Wording in Ss. 497 and 562 is equally 
to be considered disjunctively 1305 

Ss. 535, 637 and 242 — Omission to 

state particulars in accordance with 
S. 242 nob accompanied by failure of 
justice is cured by Ss. 535 and 537 127 

Ss. 562 and 497 — Interpretation of 
wording in Ss. 497 and 562 is equally to 
be considered disjunctively 1305 

552 (l), (as amended in 1923) 

■ Women convicted of offence punish- 

able with transportation for life are in- 
eligible for release on probation under 
8. 562 130a 

S. 562(3) High Court has power to 
pass sentence ISOc 

Criminal Trial 

Punishment — No twice punishment 
for same offence 174^ 

Sentence — Person guilty of major 
offence is guilty of minor offence — Cri- 
minal P. C., S. 423 and 417 (FB) 121e 
Conviction — Person cannot be con- 
victed for two distinct offences on same 
set of facts (FB) 121/t 

■ Stay of pending civil suit— Rule en- 
unciated 86 


12 Subject Index, : 

Crown Grants Act {15 of 1895) 

• -S. 3~C. P. Ijand Kcvonue Act (18 

of 1881), S. V2 — C. P. Tenancy Act 
(192f)), S. 10(1 — Hand sold by Govern- 
ment under Waste Land Sale Rules 
(18fl2) — Subsoquent settlements intro- 
duced — Tenants declared occujtancy ten- 
ants — Suit for recovery of rent aj^ainst 
tenants in civil (.’ouits is barred under 
S. 10*1, Tenancy Act (FB) 75 

Decree 

Execution of— Objection by judg- 
ment-debtor to i>artial execution should 
1)6 raised at once -- Partial execution does 
not liowever bar subsetiuent application 
for executing balance — Gi vil C. (1908), 

O. 2, R. 2 B9 

Deed 

Construction of — Title of deed 

should bo taken into consideration — 
Words of donation are nob inconsistent 
with document being will 1G35 

Deposit 

Deposit in connexion with illegal 

contract is recoverable when not based 
on such contract — Contract Act (1872), 
S. 23 32 

Easements Act (5 of 1882) 

S. (12 (c) — Possession amounting to 

license for fixed period— License can be 
revoked at end of period without any 
notice 3G6 

Evidence Act (1 of 1872) 

,S. 35 — Entry in school register 

stating date of birth is admissible to 
prove age when such duty is cist upon 
schoolmaster under standing orders 

117 

(S'. 55 — Civil suit — General and not 

particular evidence of character of com- 
plainant is admissible and relevant for 
awarding damages 158c 

S. 92 — Person described in bond as 

principal debtor cannot bo proved to be 
surety G25 

S. 92, Proviso 1— Partnership bet- 
ween P and D forme 1 in 1921 Under 
its terms which were reduced to writing 
and registered partnersliip to continue 
for five years — Oral evidence to iirove 
that partnership dissolved in 1922 and P 
got his sliare of assets is admissible 42 

>S. 115 — ]\rortgago in presence of 

real owner without protest — Mortgage 
not result of want of protest — No estop- 
pel against real owners lG5a 

(S’. 115— Transfer of Property Act 

(1882), S. 41 — No misleading by real 
owner in breach of duty— Real owner is 
not estopped lG5c 
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H indu Law 

Adoption — Widow may give only 

son in adoption without consent of her 
husband after his death G9 

Alienation — Widow Gift Con- 

senting-reversioner cannot challenge 103 

Alienation — Civil P. C. (1908), S. 11 

— Failure by joint Hindu father to take 
possible plea does not entitle son to 
plead that he was not properly repre- 
sented 905 

■ Applicability — Jains — Widow 

Even among Jains widow has only power 
of disposition over her husband s self- 
acquired property lG2a 

Joint family — Insurance Pre- 
sumption is that it is personal and for 
benefit of assured’s heirs 1G25 

^Maintenance — Widowed daughter- 

in-law — Right to maintenance against 
father-in-law is pious obligation but be- 
comes legal obligation with peisons tak- 
ing father-in-law’s property even though 
by will 

Partition— Suit for— Property inad- 
vertently omitted — Subsequent suit lies 

02 

Partition — Deed unequivocal No 

additional act need be proved loo- 

Partition — One member separating. 

— Presumption of complete partition 

does not necessarily arise — Agreement to 

continue joint need not bo proved lo5 

Partition — Adult son separating 

Minors with their father remain joint 

loc 

Succession — Benares School 

Brother’s son of half blood 

thor’s grandson of full blood (FB) < Jfi' 

Succession— Representation is ap- 
plicable in case of agnatic lineal seces- 
sion and not with respect to collatoval. 
succession (FB) 

Income-tax Act (11 of 1922) 

s. 2 (i) (5) (2) — " Process ordi- 
narily employed by a cultivator 
Meaning explained — Cotton ginning is 
not essential to make cotton fit to be 
taken to market 

2 (1) (/>) (2) — Profits earned by 

ginning cotton and selling it in market 

— Such profits are assessable 
Ss. 22 a?i(l 23— When notice issued 

is illegal, return does nob become duo 
and application by partnership firm- for 
registration is within time Action of 
assessco docs not give jurisdiction to ho 
assessed to income-tax ollicov which law 
does not give him 
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foreigner is not barred 
^ Ss. 13 and 30 ■ 


Income-tax Act 

Ss. 23 (4), 30 (1), 43 and C6 (2) — 

Eeference under S. 66 (2) held competent 

152a 

Ss, 30 and 43 — Appeal against 

order declaring person to be agent of 

1526 

- Appeal against 
order declaring person to be agent of 
foreigner is not barred 1526 

Ss. 66 (2), 23 (4), 30 (l) and 43— 

Eeference under S. 66 (2) held competent 

152a 

S. 66 (3) — Assessee cannot require 

Commissioner to state case and refer to 
High Court on point already decided by 
High Court 68 

S. 66 (3) — High Court has no juris- 
diction to decide point already decided 
by it although it doubts correctness of 
that decision 65a 

Insurance 




— Presumption is that it is personal 
and for benefit of assured’s heirs — Hindu 
Law, joint family 1626 

Interpretation of Statutes 

Marginal notes — They cannot be re- 
ferred to when not assented to by legis- 
lature 1746 

Marginal notes— Section ambiguous 
Eeference to marginal note is permis- 
sible 1740 

"Eeasonable doubt as to expression — 
Benefit of doubt is to be given to subject 

174 ^^ 

"Duty of Court is not to make law 
reasonable, but to expound it as it 
stands according to words 1056 

Landlord and Tenant 

Cultivating partnership — To consti- 
tute partnership malguzar must supply 
some part of capital — Contract Act, 
S. 251 138 

Eoyalty — Where tenant pays royalty 
to landlord it is recoverable on breach 
of contract 118^ 

Legal Practitioners Act (18 of 1879) 

S. 36 Central Provinces Courts 

Act(1917),S. 21 —Civil P. C. (1908), 

Judicial Commissioner’s Court’s 
power of revision can be exercised judi- 
cially in cases under Legal Practitioners 
Act, S. 36 50 

' Explanation {as amended 

tn 1926) It is not necessary that every 
member should receive notice of meeting 

. 141a 

{\.)i Explanation {as amended 
in 1926) Facts on which resolution is 
based not disclosed — Still resolution is 


Legal Practitioners Act 

ordinarily sufficient in absence of cogent 
evidence in rebuttal 1416 

S. 36 (l), Explanation {as amended 

in 1926) — Meeting convened to declare 
A to be tout — Eesolution declaring B to 
be tout — Eesolution is not within ex- 
planation so far as B is concerned 141c 

S. 36 (l), Explanation {as amended 
in 1926)— It is not necessary that every 
member present should consider evidence 

Uld 

Limitation Act (9 of 1908) 

^ Art. 75 — Instalment bond provid- 
ing for whole amount to become due on 
default or one or more instalments — 
Creditor doing nothing to show \vaiver 
of clause Creditor cannot sue for instal- 
ments counting limitation from due date 
of each instalment: 97 I C 554=22 N L 
a 126=^4 1 R 1927 Nag 28, Overruled 

(FB) 1 

— Arts. 97 a7id 116 — Sale of house 
wdth abadi site Vendee not informed 
that consent of both cosharers was iJeces- 
sary as house stood in joint patti — 
Vendee rebuilding house — Lambardar 
suing for possession and getting decree — 
Suit by vendee for return of price, costs 
of new building and costs of defending 
suit—Suit held governed by Art. 116 and 
not by Art. 97 — Cause of action began to 
run from date when it was found that 
sale was voidable 3 

Art. 116 Suit for damages for 
breach of covenant of title— Sale void 
ab initio —Vendee dispossessed by right- 
ful owner Limitation runs from date of 
dispossession (FB) 5a 

—Arts, 116 and 97 — Sale of house 
with abadi site Vendee not informed 
that consent of both cosharers was neces- 
sary as house stood in joint patti — 
Vendee rebuilding house — Lambardar 
suin^ foi possession 8»iid getting decree^” 
Suit by vendee for return of price, costs 
of new building and costs of defending 
suit— Suit held governed by Art. 116 and 
not by Art. 97— Cause of action began to 

run from date when it was found that 
sale was voidable 3 

Mahomedan Law 

Dower Widow’s right to possession 
of property for dower debt is personal 
right and ^ assets arising from property 
can be utilized for satisfaction of hus- 
band’s debts— Civil P. C. (1908), 0. 21, 
E, 66 • 28 
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Mortgage 

P. c. (1908), O. 3-1, R. 1— Tres- 
passer in j)OSsession of deceased mort- 
pai^nr’s property cannot represent his 
estate — I'oreclosure decree a;;ainst them 
cannot hind morti;a.i;or’s lawful heir not 
impleaded in foreclosure suit 141 

Interest — Terms not providing for 

rate of interest alter amount is due — 
Reasonahio rate should be allowed by 

Court — Civil P. C. (1908), O. 34. R. 11 

39 

Negotiable Instruments Act (26 of 1881) 

Ss. 4, 8 and 13 — Pro-note — Con- 
sideration not from ostensible payee X 
but from real owner T— Pro-note recital 
that consideration was from -Y — Y suing 
on pro-note — Pro-note not payable to 
bearer nor^endorsed to order 1 cannot 
sue on pro-tiote as such 23fl 

^ Ss. 8 and 48 — Assignee of pro-note 

can sue on it, though not named in pro- 
note ^36 

Ss. G4 and 98 — Effect of nonpre- 
sentment is to absolve other parties from 
liability — No notice of dishonour— Onus 
to prove that party charged could not 
suffer damage is on person claiming non- 
presentment 

^ S. 66 — In case of indorser present- 
ment for payment is necessary 55a 

Penal Code (45 of 1860) 

S. 168 — Criminal P. C. (as amended 

in 1923), S. 197 — Offence under S. 168, 
Penal Code — No previous sanction is 
necessary 133 

S. 304 — Interpretation of — S. 304 

must be interpreted as providing punish- 
ment for offence of culpable homicide in 
all cases where accused cannot be con- 
victed of murder (FB) 1216 

*S'. 441 — “Continuing trespass” — 

No fresh offence by mere continuing 
trespass 112 

Ss. 499 and 500 — Accused uttering 

words meaning that complainant was 
turned out by officer at public auction of 
Government forest produce — Such words 
are defamatory 158a 

S. 499 — To say that man is outcasted 

when he is not, is defamation — Person 
assorting excommunication of complain- 
ant by panchayat knowing it was not 
true cannot be protected under Excep. 9 

976 

S. 500 — Criminal P. C. (1898), 

Ss. 222 and 225 — Charge of defamation 
clear and unambiguous — Accused not 
liable to be misled — Though exact words 


Penal Code 

of defamation not used in charge accused 
held to be in no way prejudiced 1586 

Practice 

Precedent— See PRECEDENT 

Relief— Civil P. C. (1908), O. 6, R. 2 

— Facts in plaints entitling plaintiff to 
particular relief — Plaintiff is entitled to 
it, if Court deems it just 23d 

Precedent 

Judgment not published in official 

report need not necessarily Ije follow’ed 
but should be considered — Practice 

137(2)a 

Preemption 

Right of, unless given hy statute, 

does not exist in cases of sales ordered 
by Court in execution although on com- 
promise decree 44a- 

Provincial Insolvency Act (5 of 1920) 

S. 4 — Insolvency Court has jurisdic- 
tion to determine genuineness or other- 
wise of deed by insolvent 109a 

S. 4 — Provisions of S. 4 are retros- 
pective 1096 

Ss. 27 (2) and 43— Time for appli- 
cation for discharge can be extended 
even if application for extension is not- 

made in time 22 

Ss. 43 and 27 (2)— Time for applica- 
tion for discharge can be extended even 
if application for extension is not made 

in time 

Ss. 69 and 72— Offences under S. 69' 

do not include that under S. 72 176 

S. 72 — Insolvent discharged— Court 

cannot take action under for 

offence committed under S. i2 befoie 

discharge 

Railways 

Railway receipt for carriage of 

goods to via station on own line to station 
on foreign line — Rato quoted does not 
include rate chargeable from station on 
own line to station on foreign lino 180a 

Company is not bound by wrong. 

entry by station master in receipt 1806 
Railways Act (9 of 1890) 

Ss. 3 (2), 51 (/) and 41— Tranship- 
ment charges for carrying goods over 
temporary pontoon bridge are terminals 
and not tolls 

Stamp Act (2 of 1899) 

— S. 30— Debtor delivering immov- 
able property of more than Rs. 20 in 
satisfaction of debts— S. 30 does not 
apply — Creditor not bound to pass re- 
ceipt— PIo cannot be convicted under 

Stamp Act (1899). S. 65 (a) N 172 
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Stamp Act 

Ss. 65 (a) and 30 — Debtor deliver- 
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Transfer of Property Act 


ing immovable property of more than 
Es. 20 in satisfaction of debts — S. 30 
does not apply— Creditor not bound to 
pass receipt — He cannot be convicted 
under Stamp Act, S. 65 (a) 172 

Succession Act (39 of 1925) 

* S. 90— Will— Effect of— Property 

at testator’s death is disposed of 163c 

❖Transfer of Property Act (4 of 1882) 

41 Entry in revenue papers 
after contest — Entry does not make per- 
son entered ostensible owner — Trans- 
feree from him is not protected 1656 
S, 41 No misleading by real owner 
in breach of duty — Eeal owner is not 
estopped— Evidence Act (1872), S. 115 

165c 

S. 53 Sale for good consideration 
by debtor to one of his creditors — No 
benefit reserved for debtor — Though as- 
sets are insufificient for payment to re- 
maining creditors, sale is not fraudulent 
within S. 53 33 

S. 55 (1) (c) False information given 

whether on inquiry or otherwise about 
income or rental of property— There is 
misrepresentation 148a 

(2) In every contract of sale 
statutory indemnity provided by S. 55 (2) 
13 implied PB 5b 


Ss. 63 a7id 92 (as amended in 1929} 

Trial Judge deciding redemption suit' 
before 1929 — Appeal must be decided 
according to law^ prior to 1929 1546 

S. 84 Tender of monev is not bad 
simply because it is less by Es. 2-3-0' 
than amount considered to be adequate 
compensation to creditor — Contract Act 
(1872), S. 74 1696 

Ss. 91, 92 100 — Sadar lambardar 

paying revenue of patti lambardar gets 
charge over patti— C. P. Land Eevenue 
Act (1917), Ss. 122 and 123 171 

02 — Mortgagor redeeming sub- 
sequent mortgagee w’ith intent to obtain- 
his rights can exercise his right of re- 
demption 154a 

-Ss. 100, 91 and^2 — Sadar lambardar 
paying revenue of patti lambardar gets 
charge over patti— C. P. Land Eevenue 
Act, Ss. 122 and 123 171 

Trusts Act {2 of 1882) 

S. 91 Contract to sell — Property 

passing to third party with notice of 

contract Specific performance sued for 

—Property must pass to person entitled 

at time of contract 93 

Will 

Interpretation of — Principles stated 

163a^ 
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Commissioner of Income-tax, C. P. Berar 
V. S. M. Chitnavis, (1929) 25 N.L.E. 
35=12 N. L. J. 17=A. I. E. 1929 
Nag. 50=117 I. C. 258. 

Kalicharan v. Eatansingh, (1923) 19 
N. L. E. 119=A. I. E. 1923 Nag. 293 
=75 I. C. 589. 

Eajaram v. Narayan, (1927) 22 N. L. E. 
126=A. I. E. 1927 Nag. 28=97 I. 0. 

544. 

Sheoghankar v. Lai Indra Sah, (1929) 116 
I. C. G66=A. I. E. 1929 Nag. 139. 


Eeversed in A.I.E. 1932 P. C. 178 (F.B.). 

Overruled in A. I. E. 1932 Nag. 101. 

u in A. I. E. 1932 Nag. -1 (F.B.). 
Eeversed in A. I. E. 1932 P. C. 129. 
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A. I. R 1932 Nagpur 1 
Full Bench 

Jackson J G., Sobhedar and 
Niyogi, a. j. Cs. 

Y ishwanath — Applicant. 

V. 

Sadashiva — Non- Applicant. 

Civil Rovn. No. 540 of 1930, Decided 
on 13fcb October 1931. against decision 
of Small Cause Court Judge, Saoner, in 
Civil Suit No. 376 of 1930, D/- 7th Oc- 
tober 1930. 

^ Limitation Act (1908), Art. 75 — Instal- 
ment bond providing for whole amount to be- 
come due on default or one or more instal- 
ments — Creditor doing nothing to show waiver 
of clause — Creditor cannot sue tor instal- 
ments counting limitation from due date of 
each instalment : 97 I. C. 554=22 N. L. R. 126 
=A. I. R 1927 Nag. 28, Overruled, 

Where a bond pivable by instilments pro- 
vides that if default is made in the payment of 
one or more instalments, whole amount should 
become due, and default is made and the whole 
amount becomes due, but the .creditor does 
nothing to show that he waived the benefit of 
the default clause during the period allowed by 
the Limitation Act for a suit for the whole 
amount, ho cannot subsequently sue for instal- 
ments counting limitation from the dty on 
which these instalments would have fallen due 
“had there been no default clause : 20 Bom, 109 ; 
32 Mad. 284 ; A. I. R. 1925 All. 499 ; 31 Cal. 
297 ; 8 N.L.R. 44 ; 183 P. R 1883 and A. I. R. 
1926 Gal. 789, Ref. ; A. I. R. 1925 Pat 5o7 ; 41 
All. 104 : 36 Mad. 66 and A. I. R 1929 Cal. 399, 
Diss. from ; AJ.R. 1915 Mad. 979 DwA; 97 I.C. 
554=22 N. L. R. 126=A. I. R. 1927 Nag. 28, 
Overruled, [P 3 G 1] 

Order of Reference 
Macnair, J. C. — The plaintiff's suit 
was based on a money bond which 
provided for payment by instalments. 
The plaint did not mention whether or 
not the instalments, which fell due in 
years prior to 1927, had been paid ; it 
stated that the instalments, which fell 
due in 1927, 1928 and 1929 had not been 
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paid and that tne suit was for recovery 
of these instalments. It further men- 
tioned that there was an agreement to pay 
the entire amount due, if two instal- 
ments were not paid and that the cause 
of action arose in 1923 when two instal- 
ments had fallen due. Tt has been found 
that the instalments for 1925 and 1926 
were not paid. 

The learned Judge held that though the 
plaintiff had an option to sue for the 
whole amount on 9th July 1926, there was 
nothing in his conduct to show that he 
had exercised that option ; it was there- 
fore open to him, at the date of suit, to 
claim instalments which according to 
the main provisions of the bond fell due 
less than three years before the suit was 
instituted. The Judge does not cite Rajd- 
ram v. Naraijan (l), but this ruling ap- 
pears to justify his decision. The plaint 
read as a whole is for recovery of three 
instalments and the statement that the 
cause of action arose on a particular date 
because of a clause in the bond was 
rightly disregarded. In Rajaram v. 
Naraijan (l). Hallifax, A.J.C., has stated 
at p. 129 (of 22 N. L. R.) : 

“The law in this matter is nob difficult. It 
has been expounded in number of published 
rulings, some of which purport to differ from 
others. Tdey are in fact all the same and lay 
down no more than is to be found in Arts. 74 
and 75, Sch. 1, Lim. Act, which is, that-bhe 
limitation for a suit to recover an instalment 
due on such a bond, as we have here, is governed 
by Art. 74, and that for a suit to recover the 
whole amount still unpaid irrespective of the 
agreement to pay by instalments is governed by 
Art. .75 of the same schedule.” 

I disagree so strongly with the view 
and am so convinced that it will lead to 
frequent difficulties, that I think it neces- 


( 1 ) A. I. R. 1927 Nag. 23 = 97 I. 0. 554=22 
N. L. R. 126. 
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sary to refor tr a Bench tlio quostior. of 
its correctness. The j.-rovision of a bond 
for repayment ho road as a whole. The 
bond which I am considering clearly 
jnovidod that the entire amciint became 
due when there had been default with 
regard to two instalments. After sucli 
default, in accordance with the terms of 
the bond, the agreement to ])ay certain 
sums at certain times was no longer in 
force. It is clear from the i rovisions of 
Art. To, Idin. Act, that the payee may, 
at a proper time waive the benefit of the 
default clause ; if this was done, the 
agreement to pay by instalments would 
again come into force. But in Goyui/ v. 

(2) it was held that the credi- 
tor must do somothing bo show that he 
waived the henofit of the provision in 
order to prevent time from the date on 
which the whole amount became due ; 
and this, in my opinion is clearly good 
law. In llnjaravx v. Naranan (l) this 
ruling is quoted with approval on p. 127 
although on p. 12s it is stated that to 
do nothing may amount to waiver. In 
Kanhai \\ Amriti^) additional reasons 
are given for the view taken in (lopal v. 
Dhondi/n (2). Art. 7-1, Lim. Act, is ap- 
plicable to ordinary bonds payable by 
instalments ; it cannot bo applied in 
such a way as to conflict with provisions 
in the bond modifying the agreement to 
pay by instalments. Art. 75 governs 
limitation when the default causes the 
whole sum to become duo. 

lb does nob appear necessary in this 
order of refeionce to discuss the case law 
on the subject. But I remark that I have 
seen no case in which the decision is 
based on exactly the same argument as 

that adduced l)y Jlallifax, A. J. C. 

I frame the question to he referred to 
a Bench of throe Judges as follows ; 

A bond payable by instalments pro- 
vided that if default were made in the 
payment of one or more instalments, the 
whole amount should become due. De- 
fault was made and the whole amount 
became due. Ti e creditor did nothing to 
show that he waived the benefit of the 
default clause during the period allowed 
by the Limitation Act for a suit for fcho 
whole amount. Can ho subsequently sue 
for instalments counting limitation from 
the day on wliich those instalments 

(0) (10121 8 N. L. H. -M — 14 I. (k 085. 

(3) A. I. K. 1925 All. 409 == 87 I. G. 102 = 47 
All. 552. 
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would have fallen duo, had there been 
no default clause ? 

Opinion 

Jackson, J. C. — The facts of this 

case and the question referred to the 
Full Bench are contained in the Order 
of Deference. 

The first question argued before us 
was whether a mere failure to sue can 
amount to a waiver of the right given by 
the bond to recover the amount duo if 
two instalments were not paid. A number 
of rulings on this point have been cited 
before us, but I do nob propose to refer 
to all of them. In Kanlcuchaud Shiv- 
chand V. ltuf>tamji Ilornin^ji (4), and 
Sheshojt Patter w. Veera Raghavan Piittvr 
(5) it was treated as settled law that 
more aljstinence from suing could nob 
amount to waiver. The same view has 
been taken in Kanhai v. Amrut (^),Jodah 
Chandra Bakshi v. Bhairah Chtnidra. 
Chukerhntty (6), Kahiriiddixi v. Atu Mai 
(7), and by this Court in Gopol v. 
Dhondtja (2). No case has been cited 
beloro us which takes the view expressed 
in Rajaram v. Narain (l), that to allow: 
tne claim to recover the whole debt at' 
once to be barred by time is a waiver of- 
that claim, and in my opinion to accept 
that view would be to render Art, 75, 
Sell. I, Lim. Act, meaningless. 

The second question seems to resolve 
itself into this. Can a bond providing 
for payment by instalments and allow- 
ing the creditor to recover the whole 
amount, if there is default in respect of 
one or more of the instalments, he so 
worded that the stipulation for recovery 
of the whole amount on default does nob 
amount to stipulation that on default 
the whole sum shall become due ? One 
of these cases cited on behalf of the non- 
applicant Silarnm v. Krifiluiaswaani (8) 
appears to mo to have no applicability : 
in that case it was hold that there had 
been no default and Art. 75 was clearly 
inapplicable. But there are several rul- 
ings which do support the non-appli- 
cant's contention, that a bond may bo 
30 worded as to give the creditor an op- 
tion to say whether the whole sum shall 
bo due or only the instalments oonoerned: 

(4) [1808] 20 Bom. IOj. 

(5) [1000] 82 284 = -l I. C. 38. 

(0) [1004] 81 Gab 297. 

(7) [1838] 189 l\ U. 1S88. 

(s) A. I. K. 1915 Mad. 079-3^ Mud. 874=21 

I. 0.24. 
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these are Ajudhya y, Kinjal (9) Mohaji 
Lai V. Tika Bam (lO) Bamsekhar Prasad 
Singh v. Mathuralal (ll), Karunaharam 
Nair Y. Krishna iLr^7io?i (12), and Umed- 
mall Mangalchaiid v. Maniram Agarivala 
(13). With due respect, I cannot agree 
with these decisions. Umedmull Ma^igal- 
chand v. Maniram Agarwala (13) is di- 
rectly opposed to Jadah Chandra Bakshi 
V. Bharat Chundra Chukerhutty (6), and 
Basant Kumar Singh v. Nahin Chnndra 
Shaha (14), in which it has been held 
that: the whole sum becomes due on de- 
fault, whether that be provided in ex- 
press terms in the bond or whether some 
such expression is used as that the cre- 
ditor shall be at liberty” to recover the 
whole sum on default. The same view 
has been taken in Khairuddin v. Ata 
Mul (7), and it seems to be in accordance 
with reason. The decisions in which a 
different view has been taken, in my 
opinion, approach the question from a 
wrong standpoint. The question is not 
what the creditor may do but what the 
jdebtor is liable for. However the bond 
may be worded it is clear that when on 
default the creditor is entitled to re- 
cover the whole sum the debtor on de- 
fault at once becomes liable to pay the 
whole sum and the whole sum does be- 
icome due within the meaning of Art. 75, 
Sch. 1 to the Limitation Act. Any suit 
on the bond must therefore bo governed 
by that article and when a suit is barred 
by that article the creditor cannot sue 
for instalments which under the primary 
terms would have fallen due after the 
said default. 

My answer to the question referred to 
is in the negative. 

Subhedar, A. J. C. — I agree. 

Niyogi, A. J. C.— I agree. 


Final Order 

According to the opinion of the a- 
Bench on the question referred to it, 
suit of the plaintiff was time barred, 
that question it was stated that the c 
ditor did nothing to show that he war 
the benefit of the default clause dur 
££g_Pgliod _allowed by the Li mitat 

= 5 a. L. j. 72==(H 

mi 1, g. 926. 

(11) A- LR. 1925 Pat. 557 = 90 I. C. 249 = 
Pat. 820. 

fial I. C. 67. 

mi r S* 081.399. 

(14) A- LR- 1926 Cal. 789 = 96 I. G. 594 = 

277i 


Act for a suit for the whole amount. It 
is now pleaded on behalf of the plaintiff 
that there was a waiver on his part of 
the benefit of the default clause, apart 
from his failure to sue within the time 
prescribed. The plea is based on a letter, 
Ex, P. 2 in which the plaintiff proposed 
to the master of the defendant an adjust- 
ment of accounts which would have the 
effect of satisfying four instalments to be 
satisfied under it, have been shown in 
the plaint as unpaid. How the letter 
referred to can be set up as proof of 
waiver I fail to see and as a matter of 
fact such waiver was never pleaded be- 
fore today. 

I hold the suit to be time barred and 
I reverse the decree of the lower Court 
and dismiss the suit with costs. T fix 
pleader’s fees at Ps. 25, 

v.B./r.k. Order accordingly. 


A. I, R. 1932 Nagpur 3 
Mackair, j. C. 

Bhatcajii Singh — ■Defendant— Appel- 
lant, 

V. 

Girdhari and another — Plaintiffs — 
Respondents. 

Second Appeal No. 56 of 1930, Decided 
on 11th April 1931, against decree of 
Dist. Judge, Saugor, D/- 17th October 
1929, in Civil Appeal No. 42 of 1929. 

Limitation Act (1908), Arts. 97 and 116 — 

Sale of house with abadi site — Vendee not 
informed that consent of both cosharers was 
necessary as house stood in joint patli — Ven- 
dee rebuilding house — Lambardar suing for 
possession and getting decree— Suit by ven- 
ded for return of price, costs of new building 
and costs of defending suit— Suit held gov- 
erned by Art. 116 and not by Art. 97— Cause 
of action began to run from date when it was 
found that sale was voidable. 

A house was sold with its site without ap- 
prising the vendee of the fact that the permis- 
sion of both the cosharers of the village iu 
which the site stood was essential as the house 
stood inJoint patti of the village. The vendee 
pulled down the house and erected another 
The lambardar of the patti, on which the house 
stood, sued for possession of the site and got a 
decree. Vendee consequently brought a suit 
claiming return of price and reimbursement of 
the money spent in building the new house and 
the costs which he incurred in defending his 
title: ^ 

Held : that the cause of action did not begin 
to run from the date of the sale but from the 
date when it became clear that the sale was 
voidable at the instance of the lambardarj 

Held further : that the suit was governed not 
by Art. 97 but by Art. 116 : A. I. R. 1916 Mad. 
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742:.\.T.R. nil5 Ml h 70 •; A.T.U. 1021 n.^.n. 
in'] .1. I. fi. 1020 ]\it. Hci. 11 N, r,. n 
1-^0, Disf. [1> 4 G 2] 

U\ li. P/>n^Jltnr\-:ir~~ioi- Appallanb. 

■ f . Hc:i :in-l K. Iv. r>ir in~[ov lles- 

Jjjdgmerst . 'The ]>1 xinfcit'f-respon jenfc 
])Ui'cii i-O'] a liouae with its site from the 
(lol’ori'l-inf- appellant by a rogiatered sale 
dood foi Us. lOO on loth November 1920. 
It h is beet) foiind that the vendor failed 
to a 3 >pri.-;e the vendee of the fact that 
the pCMOnia-ion of both the cosharers of 
the village, in wliioh fclio site stool, was 
ossentiil as tlie house stood in a joint 
pitti of the villiijo : lie pullel down tho 
house <an 1 orocted another. In 1925 tho 
larabarlarof tho patti, in which tho 
houso s!oed. sued for possession of tho 
site ind obtiincd a decree. In tlie pro- 
sent suit t!ie pl iintitf cliitnol return of 
the j)ric6 of the house omd reimburso- 
ment of the money spent in building tho 
new house and the costs which ho had 
to pay in -Itjionding his title. 

The learned District Ju Igo his givon 
tho plainti'.f a decree for Us. Gtl-2-0, 
lis. 100 representing the iirice of the 
house, Us. 325 tiie cost of re-construc- 
tion and Us. 10-2-0-13 the cost of defend- 
ing the suit. 

In appeil it is first urgel that tho suit 
is barred iiy time. Ueliance is placed 
on Pirbhu v. Wnzirhi (li for the proposi- 
tion tiiat time began to run from the 
date of tho sale. What was held in that 
case w.is that tho statute of limitation 
will begin to run from tho date of tho 
execution of the convoyanco, if the 
breach of a covenant for title, caused 
by tiio p-bsenc 0 of the right contracted 
for, is entire and co npleto on that day. 
In Siihharotja v. Rajarjopala (2), Sasha- 
giri Ayyar, J., with reforonoo to broach 
of a guarantee for good title stated at 
p. 8S9 (of 38 3/(7^/.): 

On tlio ficcond rpio^tion as to whon tho 

cause of action for dimi"os aroso, a vory lirgo 

number of cise=! wore quoted beforo mo. Those 

cases c in roughlv speaking be clissifiod under 

three heads : ( i) where from tho inception tho 

vendor iiid no title to convov and tho vondeo 

% 

has not l)oen in n:)sses3ion of tho property ; (b) 
where tho s ilc is only voidable on tbo objection 
of third pirtios and possession is tikou under 
the voidabio salo : (e) whoro th)ugh tbs titlo is 
known to be iitiporfeet, tho contnet is in pirt 
carried out l)y giving possession of tho pro- 
per! ios_^ 

~{1) [mb] 11 N. li. R."l.S0-;u"f.~G7877^ 

(2) A I. R. I'Jlo M:vd.70d =3S Alad. 837 = 23 
I. 0. 570. 


It f;o3'n3 clear that the decision of 
Batten, A. J. C., in Pirhhu v. Mt. Waz- 
irhi(l) was nob intended to apply to 
cases failing under the head (b). In 
Sahha rnyn v. Bnjagopala (2), it was 
held that, in the lirst class of cases, the 
starting point of limitabson will be the 
date of the sale ; bub fn the second class 
of cases tho cause of action can arise 
only whon it is found that there is no 
good title. The view taken in this case 
was approved in MiUtanimal Jayaram 
V. B iirlh iimaf Kcvalchand (3) and in 

1. Lakhp^ft Kner v. Durga Prasad (l). 

In Pirbhu v. Wazirbi (l) it appears 
to have liaen held that the starting 
point of limitation would be tho date 
of the sale in some cases in which 
possession had been delivered. I do 
nob need to consider whether or not 
this view is correct. In the case I am 
considering there was nob at the time of 
the sale, entire and complete absence of 
the right contracbol for, and Pirbhu v. 
Mt. Wazirbi (l) has no application. 
Owing to the absence of consent by the 
lambardar, the sale could be avoided at 
his instance ; tlia cause of action arose 
when it became clear that this was tho 
case. Tho loarned District Judge has, 
stated that the article of blie Limitationj 
Act applicable is Art. 97. This is cioarly; 
nob the case, as tho plaintiff did nob 
merely ask for return of the money paid. 
The article applicable is Art. 116. Tho 
instrument of sale must, in view of the 
provisions of S, 55 (2), T. P. Act, bo road 
as if it contained a oovonanb for title : 
seo Aninachaln v. llaniasaini (5). There 
is nothing to show that limitation oom- 
raoncod to run boforo the filing of the 
suit in 1925. I do nob nood to decide 
whothor limitation bogan to run then or 
at a labor date ; the suit bled in 1928 
tlien was in timo. Tho broach of the 
covenant of title caused the plaintiff to 
lose the purchase money, the money 
spent in rebuilding and the costs in- 
curred in defending tho suit. It was 
then rightly held that ha was entitled tol 
a decree for these sums. 

There is no reason for intorferanoa 
with tho dooroe except in one rospeob. It 
has been hold that the plaintiff spent 

iy2l'B^i^J52"^6ri7G. 70 == 15 
Bom. 955. 

(4) A. I. R. 1020 Pat, 333 =117 I. 0. C51 = 3 
P.it. 432. 

(.5) A. 1. R, l915Mad. 712 = 33 M.id. 1171 —25 

I. 0. 018. 
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Es, 325 for re-construofcion, and this 
finding appears to mean that Es. 325 
were spent although some of the 
materials of the old house were used. It 
is however the case of both parties that 
the plaintiff removed the materials of 
the house at the time when he lost the 
site; the value of these materials should 
have been deducted from the cost of the 
house. There is no issue or evidence on 
this point and it appears necessary to 
remand the case for a decision. I there- 
fore set aside the decree and direct that 
this point be decided after necessary 
statements are taken and necessary issue 
framed. Costs in this appeal will be 
costs in the suit. 

P.n./r.k. Case remanded. 


A. I, R, 1932 Nagpur 5 
Full Bench 

Jackson, Offg. J. 0., Sdbhbdar and 

Niyogi, a. J, Cs. 

Kashirao — Applicant. 

V. 

Zahi — Non - Applicant . 

Civil Eevn. No. 105-B of 1930, Decidei 

on 16th September 1931, against orde: 

of Small Causa Court Judge, Akola, ii 

Uvil Suit No. 156 of 1929, D/- 1351 
March 1930. 

(a) Limitation Act (1908), Art, 116— Sui 

or damages for breach of covenant of title- 
bale void ab initio — Vendee dispossessed b' 

ightful owner — Limitation runs from date o 
aispossesMon. 

Iq a suit for damages for breach of covenan 
of title contained in a registered deed, in a caB< 
in which the vendee has been put in possessioi 
of the property by the vendor and the sale ii 
void ab initio as against the rightful owner 
the limitation begins to run not from the dat< 
of the sale but from the time vendee is dis 
possessed by the rightful owner: 11 N.L.R. 186 

iWad. 70S, •.4.1.i2.19l5 Mad 

1921 Bom. 252 
Oud/i 465, Eel. on.; A.I.E. 1927 
P. C 99 and 2 N. L. R. 174, Dist.; 3 N. L. J. 
221, Expl. 

Per Jackson, Offg. J .0. and Niyogi, A.J.C.— 
Abe usual covenants for title are four and the 

too n;;).”“ oo'^enant for title” does not as is 

mean covenant for right to 

. 11 N. L. R, 186, Reid correctly decided. 

AT . ^ [P 9 0 1] 

(2)— Scope ^*'°P®***y (1882), S. 55 

statutory in- 
demnity provided by S. 55 (2) is implied. 

n 'd' Applicant. 

Or. U. Pradhan for Non-Applioant. 


Order of Reference 

Subhedar, A. J. C.—The facts of this 
case are shortly tbese: On 22Dd Febru- 
ary 1918 Zabu, the defendant-non-appli- 
canfc, acting for himself and for his minor 
brother Shanker executed a sale deed in 
respect of 8 acres of land for Es. 1,000, 
in favour of the plaintiffs-applicants and 
placed them in possession of the pro- 
perty. The vendor had a third brother 
Amruta who cn 3 1st October 1925, se- 
cured, in Suit No. 185 of 1924, a decree 
for joint possession to the extent of a 
moiety in 8 acres conveyed to the plain- 
tiffs and in April 1928 be got possession 
of the 4 acres pertaining to his share. 
In his first decree Amruta was however 
made to contribute Es. 322-12-0 as it 
was held that he had derived benefit from 
the consideration of the sale on account 
of the purchase of some other land by the 
vendors. 

On 24th June 1929 the plaintiff insti- 
tuted a suit against their original vendor, 
the defendant, to recover Es. 700, as 
damages for failure of consideration in 
respect of the sale transaction of the 
year 1918, The cause of action was 
stated to have accrued in 1928 when the 
plaintiffs lost possession of the moiety of 
the land conveyed. The suit was prin- 
cipally resisted on the ground that the 
claim was barred by time and following 
Pirbhu V. Mt. Wazirhi (l), the Small 
Cause Court dismissed the suit. The 
plaintiffs have therefore come up to this 
Court in revision. 

It is conceded that the facts of the 
present case are almost identical with 
those of the above ruling; but it is con- 
tended that the law laid down there was 
incorrect and should be reviewed in the 
light of the following latest rulings on 
the point: Suharoija v. Bajagbpala (2), 
Arunachala v. T, Bamasami (3). Sankara 
Variar v. Umer (4), MultanmalY. Ew- 
dhumal (5) and J ai Indra Bahad%tr Singh 
V. Khairati Lai, A. I. B. 1928 Oudh 465. 
Eeference was also made to Ma Hnit v. 
Fatima Bihi (6). But this last case and 
Sankara Var iar v. Umer (4), were with 

(1) [1915] 11 ^lTr. 186=311. C. 877. 

(2) A. I. R. 1915 Mad. 703=38 Mad. 887. 

(3) A. I. R. 1915 Mad. 742=38 Mad. 1171. 

(4) A. I. R. 1923 Mad. 46 = 70 I. C. 787 = 46 
Mad. 40. 

(5) A. I. R. 1921 Bom. 252 = 61 I. C. 70 = 45 
Bom. 955. 

(6) A. I. R. 1927 P. C. 99 = 101 1. C. 414 = 54 
I. A. 145=5 Rang. 283 (P.C.). 
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roforaiiCG to Art. 97 aril not Art. llf> of 
the [jimit ition sche kite which ad-iiitte Uy 
is appliciblo to the present ciso. In 
li ihi hir fj t^ V. J I'Jhao (7), it was con- 
cealed that limitation in such cases begins 
to run from tiie dito of dispossossion. 

Person ',lly [ feel very rnnc’i impressel 
l)y the r9l^onin;H adopted in the cases 
cited fo'' the applicants which lay down 
tlip.t under Art. IIG, Limitation Act 
time would bogio to run oven where 
the sale is void ab initio and posses- 
sion of the p! 0 [)jrty is delivered to the 
vendee not from the execution of the sale 
deed but from tlio date of his subseriuenb 
dispossession by the rightful owner. I 
therefore refer the following question for 
the decision of a Pencil of this Court; 

'■\Vlnt ;s Uio startin'' pDint of liniltition 
niuler -Vrb. IKi, Sell 1, rjiin. Act, inasuitfor 
damages for breach of coven int of title, con- 
tained in a registered deed, in a case in which 
the vendee has boon put iji possession of the 
property by the vendor, and the ailo is void ab 
initio as agiinst the rightful owner; whether 
from the dite of the sale or from thodito of 
clisposscssion of the vendee by the rightful 
owner ?” 

Opinion 

Subhedar, A. J. C.— The question 
referred to the Puli Bench for decision is 
expressed as under: 

“What is the Stirling point of limitation 
under Art. lib, Sch. 1, Lim. Act, in a suit for 
damages for breich of covenant of title con- 
taine 1 in a reginoro I deed, in a cise in which 
the v. ndco h is been put in possession of the 
property by Lin vendor and the silo is void ab 
initio asagiinsb the riglitful owner ; whether 
from the dito of the sile or from the date of 
dispossession of the vondoo by the rightful 
owner ?“ 

This reference was necessitated by the 
argument of the learnel advocate for the 
applicant in a pending application for 
revision to the effect that the decision of 
Batten, A.J G., in Pirbhti v Mt. Wazirbi 
(1). was not correct particularly in view 
of the several oases since decided by 
their Lordships of the Privy Council and 
the several High Courts in India. In 
the aforesaid case it is laid down that a 
suit for damages for breach of covenant 
of title contained in a registered deed 
is governed by Art. lib, f>ch. 1. Lim. Act, 
and that when the absence of the right 
contracted for is completed at the time 
of the execution of the conveyance and 
there is no question of fraud, the limita- 
tion period begins to run from that date 
and not from the date of the disposses- 
sion of the vendee if possession is deli- 
(7) [lOOGj 2 N. L. H. 171. “ 


verod to him in pursuance of the contract 
of sale. In Bahi^Jur Lol v. Jadh'io (7), 
it was held that Art. 116 of the Limita- 
tion schedule governed such a case for 
damiges but it was conceded by the 
pirbies that li aitation commenced bo run 
not from t'la date of sale but from the 
time the iUw in the vendor’s title was 
julicially doberininad. 

In Stihh'irana v. Baja Gopala (2), 
^•’esliagiri Aiyar, J., classified under the 
following three heads the several cases 
cite 1 before liim: 

" ( i) Whore from tbo inception the vendor 
hid no title to convoy and the vendoo has not 
been pi ICO i in possession of the property; 

fb) Whore the nalo is void.ible on tho objection 
of tliir 1 p irtios and possession is taken under 
the void iblo s ilo and 

(c) Whore though tbo title is known to be 
imperfect tlie contract is in part carried out by 
giving possession of the properties.” 

The learned Judge held that in the 
first class of cases the starting point of 
limitation would be the date of the sale, 
while with regard to those of the other 
two classes the cause of action to claim 
damages would rise only when the ven- 
dee's possession is disturbed, because: 

“Tbo pirty is iu possession and that is what 
at the outset under a contract of asaleapur- 
ch vser is entitled to and so long as bis posses- 
sion is not disturbed he is not damnified.” 

With regai\l to oases under either (h) 
or (c) class falling under Art. 97 of tho 
Limitation schedule where the claim of 
a vendee plaintiff must necessarily ha 
oonlinod only to the return of tho pur- 
chase money paid to tho vendor defen- 
dant, it has boon uniformly held in a 
series of cases that the possession or 
other benefit obtained in pursuance of 
the transaction is a subsisting considera- 
tion whether the transaction itself is 
void or voidable so that in all oases of 
these kinds the period of limitation will 
begin to run not from the data of sale 
hub from the time when possession or 
other bono'it derived from the transaction 
is lost, which is deemed to ho the failure 
of consideration under this arbiole; Ma 
Unit V. Fatima Bihi, A. I. R. 1927 P. G. 
99, N'arsinfj Shivhakas v. Paohu Rarnba^ 
has (S), Sankara Variyar v. Umer (l), 
Prem^tokhdas v. Namdeo (d) and Dharam- 
chaaid V. Gorelal (10). 

In tho cases of transactions of class 
(h), viz., those voidable at the option of 
third parties wlioro tho plaintiff vendee 

(nfflOlM] 37* Bom. r):ls = 20 1. 0."‘2r)l. 

(0) [1020J 3 N. \j. J. ‘>21. 

( 10 ) ‘17 1. 0. SSG. 
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Upon dispossession or disturbance of title 
to retain possession sues for damages for 
breach of covenant for title either ex- 
press or implied by law, the view enter- 
tained is also unanimous that in such 
cases the starting point of limitation 
under Art. 116 of the Limitation sche- 
dule is the date of dispossession of the 
plaintiff of disturbance of his title to 
retain possession under the transaction 
and not the date of sale. The latest 
cases in support of this view are: Sub- 
haraya v. Baja Gopala (2), Mahamed AH 
Sheriff 7. Veakatapatlii Baju {ll), Mid- 
tanmal v. Budhumal (5), Hanioant Rai 
v. Ghandi Prasad (12), Muhammad Sid- 
diq V. Muhammad Nuh (13) and Bhawani 
^Singh v. Girdhari (14). In a transac- 
[tion which is void ab initio and in which 
■the defendant vendor has no title to, 
nor delivers possession of the proper- 
jty sold if the plaintiff vendee in his 
lattempt to secure possession is resisted 
‘by the true owner and files a suit against 
his vendor for damages for breach of 
covenant of title, such a suit falls under 
Art’. 116 of the Limitation schedule and 
limitation runs from the date of sale. 
Arunachala Aiyar v. T. Bamasami Aiyar 
(3) and Ganappa Futta v, Bammod Saiha 
(15). The latter decision is also authori- 
ty for the proposition that the expression 

compensation for the breach of a con- 
tract used in Art. 116 of the Limitation 
Schedule is not limited to a claim for 
unliquidated damages bub applies also 
to a claim for payment of a sum certain, 
e.g., purchase money, so that even if the 
claim of a vendee under a registered in- 
strument be confined to the return of 
the purchase money only the suit would 
fall under Art. 116 and not under Art. 
97 of the Limitation Schedule. 

There now remains the consideration 
of the important question involved in the 
reference, viz., what is the starting point 
of limitation under Art. 116 of the Li- 
mitation Schedule for a claim for dama- 
ges for breach of covenant of title ex- 
press or implied in a registered instru- 
ment regarding a transaction void ab 
initio but in which possession of the pro- 

(11) [1920] GO I. oTm 

(12) A. I. E. 1929 All. 293=119 I. 0. 243=51 
All. 6^1. 

(13) A. T. R. 1930 All. 771=124 I. G. 185=52 
All. 604. 

(14) A. I. R. 1932 Nag. 3 

<15) A. I. R. 1925 Bom. 440=89 I. C. 59=49 
Bom. 596. 
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party is delivered and the vendee is sub- 
sequently evicted by the rightful owner, 
whether from the data of the sale or 
from the time allowed in trasactions 
voidable at the instance of third parties. 

Batten, A. J. G., in Pirhlm v. Mt. 
Wazirbi (l) relying on “a very strong 
balance of authority” under English Law 
held that it arose on the date of sale and 
he quoted Williams on the Law of Ven- 
dorsand Purchasers and Dart on the Law 
and Practice relating to Vendors and Pur- 
chasers, and especially referred to the 
case of Spoor v. Green (16) and Turner v. 
Moon (17). But in Multanmall Jayoram 
V. Budhamal Kevalchand (5), Macleod, 
G. J., made the following very weighty 
observations, by way of caution, against 
following English law and decisions in 
India where statute law applies : 

“It was argued by the defendants that whore 
a seller has covenanted that he has a good 
title then the covenant of title was broken im- 
mediately upon the esecution of the assurance 
which contains them” ; 

and 

“this is so stated in Dart on Vendors and Pur- 
chasers, Vol. 2, p. 788. The authority for that 
proposition is Turner v. Moot (17). In that 
case there was no question of limitation 
although the case of Spoor v. Green (16), was re- 
ferred to by Sir Lawrence Jenkins in Tulsiram 
V. Marlidhar (18), But at the end of the judg- 
ment the learned Chief Justice said we allude 
to these facts because we desire to guard our- 
selves against being taken to decide that where 
the Transfer of Property Act applies, there may 
not be remedies to which a diSerent period of 
limitation would be applicable.** 

In Harnathkuar v. Indar Bahadur 
Singh (19), their Lordships ot the Privy 
Council while dealing with the argument 
of the appellant that his case was gov- 
erned by the provisions of S. 65, Con- 
tract Act, also observed that: 

“So framed the plaintiS’s claim to compensa- 
tion rests not on any principle or formula of 
English Law but on the words of this section 
and it has to be seen whether the facts of this 
case came within its scope.” 

This was a case in which the plaintiff 
vendee in May 1914, sued the defendant 
vendor for possession of certain proper- 
ties which had been sold to him in 
January 1880 but of which possession 
was not delivered on demand in 1914, 
and in the alternative for damages for 

(16) [1874] 9 Ex. 99=43 L. J. Ex. 57=30 L. 
T. 393=22 W, R. 547. 

(17) [1901] 2 Oh. 825=70 L. J. Ch. 822=85 
L. T. 90=50 W. R. 237. 

(18) [1902] 26 Bom. 750=4 Bom. L. R. 571. 

(19) A. I. R. 1922 P. 0. 403=71 1. G. 629=50 
I. A. 69=35 All. 179=26 0. 0. 223 (P. 0.). 
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b reach of ccntract. The sale v.*as heUl 
to he ah-o'ufolv voi'l a 9 I'-G vendor had 
no intero-t in the j roj e'ty =ol<i huti had 
only rights of expoctancy. Tiie suit was 
therefore di^tTiisscrl hy all the Courts in 
Jndia^ hut on appeal tdioir Lordships ac- 
coptctj the arj*unient that so far as the 
(h^-.irn fcr compensation was concerned 
the suit was ^ovorned hy the provisions 
of Sp..), Contract Act. and was in time as 
Wie cause of action aro^o when '‘demand 
for I oa'-=essio;i was resisted" hy the de* 
leiidant which was in :\Iay 19 M. 

I ho following passages from the jiidg- 
inent of tl^eir Ijordships are very in- 
structive: 

ihis hoard tl;e cdiim lias hoon bised 
Oil S. <j5, Ootitr,''-t -\c‘t. It is thero provided 
that whr-n an a^r-‘c:ncnt is dis'-overed lo he 
^oid or V. ben o ■ ontrad i>ocoinos soid, :inv per* 
r-oii v,ho h.i - received anv adv.uiia^^c under such 
agreement or contract is f)OUiid to restore it or 
jnai.o such coinponsatioii for it to the person 
from whom ho received it.*’ 

I he section do ils with ( i) agreemonts and (b) 
contracts. 1 he diSt inction liotwccn thorn is ap- 
parent from S. V. Jiy (JI, (c) evciv promise and 
every set of iiroinisos forming the consideration 
for each oilier is an agreement, and hv Cl. (o) 
an agreeiiUMit ciiforceahlo by law is a contract. 
S. G5 therefore de.il-i with [aj agrooiiionts en- 
foroe.ihlo liy J -av and [hj with agreements not 
so enforce ihlo. jjy cl inso [g] an agreement not 
enforceable by law i.s said to ho void.” 

"An agreement therefore discovered to he void 
is one di:eovercd to he not enforce ihio hv law 
and on the 1 uignace of the section would in- 
clude an agreement tint was void in that sense 
from Its inception as distinct from a contract 
that bocoine.s void. The agreement hero was 
man;ie.-vll\ void from it.s “inception and it was 
void because its subject-matter was incapable of 
being hound in the manner stipulate 1.” 

Ib would appear tiiafe tiioir Lordships 
of tho JTivy Cjuneil in tho case of liar, 
nath Kxiar (19) hold that cattso of action 
to claim damages for broach of tho cove- 
nant to place tho plaintiff vendeo in 
possession of tho property sold accrued 
to him not on the date of the void agree- 
tnent ljut when demand for possession, 
agreed to he delivered undor it, was re- 
sisted by tJio defendant vendor. Even 
in the absence of such an express covo- 
nant for delivery of possession tho same 
would be implied in every contract of 
sale by S. 53 (i) (f), T. P. Act, which 
carits upon the seller if so reijuiro 1, tho 
duty of placing tho vendee in possession 
of the property sold, A fortiori tho cause 
of action to recover damages for itreach 
of covenant of title which necessarily 
includes that of fjuiet enjoyment under 
*S. 55 (2)i T. P. Act, would only accrue to 


a vendee if he was already placed in 
possession of the property in pursuance of 
tho void agreement on the date when his 
possession is disturbed by the rightful 
0 '.vnei. Ihis was also the view taken of 
this matter i)y Sheshagiri Aiyar. T., in 
Suharnytt Rcddiar v. Rnjngopala lied, 
di'tr (2), although the transaction before 
him was of a voidable nature only. 

The case of Prem^ukhdas v. Namdeo 
(9), was of a sale void ab initio in whiefi 
tho plaintilV vendee claimed from the de- 
fendant vendor damages, and nob merely 
return of tho purchase money, upon his 
dispossession hy the rightful owner. 
Prideaux, A. J. C., however treated the 
case as falling under Art. 97 of tho Limi- 
tation Schedule and distinguished ib from- 
/ iibhu V. Mt. Wazirhi (l) on the ground 
that in tho case before him there was no 
oxpiess covenant of title in the contract 
of sale as there was in PlrbJiu's c^se (1). 
But the learned Judge seems to have 
overlooked that in every contract of salei 
the statutory indemnity provided by 

55 (2), T. P. Act is implied. It was 
however held that the cause of action 
to claim damages arose on theditaof 
dispossession of the plaintilY by the 
riglitful owner. 

Apart from authorities the matter 
may be considered from another stands 
point. In both voidable and void sales if 
tho vendor places the vendee in posses- 
sicn of tho property sold the principal 
object of tho sale, that is possession and 
onjoyrnont of property, is sooured to the 
vendee and therefore until those are dis- 
turbed by tho rightful owner it could not 
logically be said that there is a breach 
of contract within the meaning of Art. 
116 of the Yjimitation sohedulo in a 

voidable transaction at the time of dis- 
turbance of possession by the rightful 
owner and in tho case of a void transac- 
tion at tho time of the oxocution of con- 
veyance.^ In both tho cases whore pos- 
session is delivered to the vendee, the 
sale, for all practical purposes, remains 
good until it is avoided by tho rightful 
owner. Cause of action to claim dama^ 
ges for breach of contract cannot arise I'n 
either voidable or void sales to a vendeo, 
if ho is placed in possession of the pro- 
perty sold, before he is evicted by the 
rightful owner for the very obvious rea- 
son that he in fact suffors no damages 
till then. It follows then tliat in a void 
transaction tho limitation period shouLl 


1932 


Kashieao V. Zabu (FE) (Niyogi, A. J. C.) Nagpur 9 


HOC run against the vendee, who has been 
place! in possession of the property 
under the contract of sale, to claim da- 
mages from the vendor for breach of con- 
tract, at any time earlier than it would 
start running under similar circum- 
stances in the case of a voidable sale. 

For these reasons ray answer to the 
question referred to the Full Bench for 
decision is that the limitation begins to 
run not from the date of sale but from 
the time the vendee is dispossessed by 
the rightful owner. 


Niyogi, A. J. C— I agree with fchi 
opinion recorded by Subhedar, A. J. G. I 
wish to add what follows : 

When a vendee, whose possession ii 
disturbed by the rightful claimant. 3U6I 
his vendor for compensation, his claim 
‘in substance, is one founded on th) 
'breach of the covenant for quiet enjoy 
jment. The covenant for title in a generic 
i8ense includes a covenant for quiet 
possession, but in its special sense means 
only a covenant as to the vendor’s right 
'to convey. Confusion arises from laxity 
of expression ordinarily used in the plead- 
ings, viz,, to describe a breach of what is 

really a covenant for quiet enjoyment as 
one for title. 

The usual covenants for title are ; for 
right to convey for quiet enjoyment ; for 
freedom from incumbrances ; and for 
further assurance. Of these, the covenant 
tor right to convey is a covenant for title 
and the covenant for quiet enjoyment is 
a covenant relating to possession. The 
distinction is material since it affects 
both the date when the covenant is broken 
and the measure of damages. A covenant 
for title is an assurance to the purchaser 
that the grantor has the very estate in 
quality and quantity which he purports 
to convey, whereas the covenant for quiet 
enjoyment is a future covenant ; see 25 
Hakbury, pp. 462466. The law as to 
limitation of actions in respect of these 
Wo cases is succinctly laid down in 19 
Halsbury, 78 in these terms : 

covenants property the veudor 

if f transfer. 

Tf ^ ‘ ^ tha breach 

of the covenant 13 at the time of the sale and 

cofrnrnt 3 ° I but if the vendor 

breach of ti f ®“J°y“ent, there is no 

breach of that covenant till there is an inter- 

those claiming through “Tl” 

It is obvious that when the vendee 
Obtains corporeal possession of the pro- 


perty purchased by him from a vendor 
who may or may not have a sound and 
unfettered right to convey, and his pos- 
session is disturbed, the cause of action 
for damages arises on the date of such 
disturbance. 

Article 116, Sch. 1, Limitation Act, is 
specifically enacted respecting claims for 
compensation for breach of a contract in 
writing and registered. In Tricomdas 
Gooverjee Bhoja v. Gopinatli Jin Thakur 
(20) their Lordships of tiie Privy Council 
affirmed that Art. 116 is a special provi- 
sion which is intended to apply to all 
contracts in writing and registered. On 
the authority of this dictum, the Courts 
in India have applied Art. 116 to cases 
of breaches of covenants, express or im- 
plied, for title incorporated in registered 
instruments: bqq Uultanmdl Jayoi'ctm 
Bitdlmmal Kevalcliand (5), Ganapa Putta 
V. Hammad Saiha (15), lid. Siddiq v. 
Md, Ntih (13) and see also Ratanbai 
Shaligram v. Ghasiram Gungahisan (2l), 

There may be express covenants for' 
title and quiet possession contained in 
regularly drawn up instruments of sale. 
But even if they are absent such coven- 
ants are implied by law. By virtue of 
S. 65 (2), T. P. Act, 1882, every sale 
necessarily imports a covenant for title 
and quiet enjoyment and this covenant is 
not merely personal but runs with the. 
land. Under that enactment, the seller 
shall be deemed to contract with the 

buyer that the interest which the seller 

professes to transfer to the buyer sub- 
sists and that he has power to transfer 
the same. ^ The right to enjoy posses- 
sion IS an incident of ownership and as 
such, an interest in the property.” 

When the vendor, in pursuance of the- 
conveyance, delivers actual physical pos- 
session to the vendee the latter acquires 
the same. The vendor’s covenant as to 
this interest must remain unaffected so 
long as the vendee is in the quiet enjoy- 
ment of possession,^ This covenant as to 
quiet enjoyment being a future covenant 
cannot obviously be broken on the date of 
the sale, notwithstanding that the vendor 

has no right to convey. The breach of 
that covenant can occur only on the 
disturbance of the vendee’s possession. 
Since the vendor’s covenant is twofold, 
viz., for right to convey and for quiet 

(20) A. I. fi. 1916 P. G. 1S*.^=39 I. 0. 156=41 
I. A. 65=14 Cal. 759 (P.C.). 

(21) A. I, R. 1932 Bom. 36. 
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enjoyment, the vonJoe will have two flia* 
tinefc G\u^3A of action in the event of th3 
hroich. If the ■■ enJoF hi-i no title on the 
dato of the conveyince, the hroach of the 
covenant certainly occurs at the time of 
tne sale, anJ if the remaJy is not sought 
within the statutory period, the cause of 
aoOoij accruing from tliat breach will 
alone lapse. It cannot destroy any re- 
iijedy to which the vendoe may be enti- 
tled by leason of interforonoo with his 


])oss 0 ssion. 


In Pirhhu v. Ml. iraj/Wh (l) the plaintiff 
did not take his stand on the disturbance 
of his possession. The case was tlioro- 
foro treated as one for broach of a coven- 
ant for title only and was determioed on 
the authority of the view expressed by 
Haron Ilramvvoll in .9;)oor v. Green (LG), 
which was followed by Joyce, J., in Tar- 
ner v. Moon (17). in the firstmentioned 
case the plaintiff founded his action on 
the breach of a covenant for title as well 
as that for (luiet enjoyment, but his case 
as to the breach of the covenant for (juiet 
enjoyment having failed on technical 
grounds, it rested solely on the breach of 
the covenant for title. Baron Brainwell 
held that the breach of the covenant for 
title was not a continuing broach since 
the covenant remains broken indeed, but 
broken once for ail. As the vendor was 
found to have no title to convey on the 
date of the conveyance the breach of the 
covenant for title was held to have oc- 
ouired on that date. From th3 observa- 
tions made by J3aron Brarnwoli in the 
course of his judgment, viz., ‘‘of course, 
the statute of limitations would apply to 
any breach of c:venant for quiet enjoyment 
which took place 20 years before suit." 
it is evident that if the action had been 
rightly laid as to the breach of the coven- 
ant for quiet possession, Baron Brarnwoli 
would indeed have treated the claim as 
being within time. In Turner v. Moon 
(17), the claim for damages was founded 
on the breach of the covenant for title 
only. It is apparent that these autho- 
rities have no direct boiring on a case in 
which damages are claimed on the basis 
of the liroach of the covenant for quiet en- 
joyment, viz , disturbance of possession. 

Jackson. Offg. J. C. — I have had the 
advantage of reading the opinions of 
Suhhedar, A. J. 0. and Niyogi, A. J. G. 
and I liave not much to add. 

As Niyogi, A. J. 0., has pointed out, 
the usual covenants for title are four, 


an] the expression “covenant for title” 
does not, as is too often assumed, mean 
moroly “covenant for right to convey.” but 
incbi las ‘‘covonint for quiet enjoyment.” 

In PirhUii V. Mt. Wazirbi (l), the coven- 
ant for title oonsiderel to have been 
broken vvas the covenant for right to con- 
vey ; and in my opinion it was rightly 
decided that limitation for a suit on that 
cause of action began to run from the 
date of the sale. In the present case two 
covenants for title have been broken, the 
covenants for right to convey and the 
covenant for quiet enjoyment; obviously, 
limitation for a suit base! on breach of 
the second of these covenants can onlyj 
begin to run from the date on which the 
vendee’s possession was disturbed. 

My oi)inion tiierofore is that, when pos- 
session has been given to the vendee, 
limitation for a suit for damages for 
breach of covenant for title, that coven- 
ant being, in fact, the covenant for quiet 
enjoyment, begins to run from the date 
of dispossession. 

v.b./r.k. Reference answered, 

A. I. R. 1932 Nagpur 10 

Jackson, J. 0. 

Bamcha ndra —Applicant. 

v. 

Balkrishna — Non- Applicant. 

Miso. Review Application No. 85 of 
1931, Decided on 21st October 1931, 
against order of Judicial Commissioner, 
1)/- 7tli August 1931, in Civil Revn. 
No. 291 of 1931. 

C. P. Tenancy Act (1920). S. 78— Suit bet- 
ween landlord and tenant for arrears of rent 
— Revenue Officer is civil Court — Civil Court 
holiday reasonable ground for non-appear- 
ance. 

In a suit for arrears of rent whore a Revenue 
OiTiccr presides as a Judge, the Court is un- 
doubtedly a civil Court oven though under S. 78 
the Financial Ooniinissionor has power to pres- 
cribe a register of suits of such Court. Under 
the circu instances thvt a day was declared holi- 
day for civil Courts, is reasonable ground for not 
appearing on such day ; and order dismissing 
for default Ihoroupon can bo sot aside. 

[P 10 0 ‘2] 

IF. R. Payidit — iox Applicant. 

S. G, Qadgil — for Non- Applicant. 

Order. — I overlooked in my order of 
which review is sought the fact that 
4th March 1931 was a holiday for civil 
Courts. The Court in which the Addi- 
tional Tahsildar prasidos as Judge is un- 
doubtedly a civil Court oven though, 
undor S. 78, Tenancy Act, the Finanoiall 
Commissioner has power to presoribe 0 i\ 
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.register for suits of suoh Courts, lu the 
ciroamstances . the applicant had reason- 
[able ground for not appearing on 4th 
March 1931 and the order dismissing his 
suit for default should have been set 
aside. 

I grant review of my order dated 7th 
August 1931 and set aside the lower 
Court’s order dismissing the suit for de- 
fault. The suit will now be decided on 
its merits. 

Costs in this Court will be borne by 
the non-applicant. I fix pleader’s fee at 
Es. 10, 

v.b./r.k. Review granted, 
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Staples, A. J. C. 

Mt, Laxmi Bai — ^Plaintiff — Appellant. 

V. 

Samhha and others — Defendants — Ees- 
pondents. 

Appeal No. 203 of 1928, Decided on 
17th March 1931, from appellate decree 
of Diat. Judge, Wardha, D/- 22ad Decem- 
ber 1927. 

^ Hindu Law — Maintenance — Widowed 
daughter-in-law — Right to maintenance aga- 
inst father-in-law is pious obligation but be- 
comes legal obligation with persons taking 
father-in-law’s property even though by will. 

There is no legil obligation on a Hindu 
father-in-law to maintain his widowed daughter- 
in-law when he is not possessed of any joint 
family property. There is however a pious ob- 
ligation to maintain her out of his self-acquired 
property, and the pious obligation becomes legal 
obligation with the sons or the heirs of the 
father-in-law who succeed to the property on 
the death of her father-in-law, irrespective of 
whether they take by inheritance, survivorship 
or under a will: 11 Bom. 199; 11 All. 194; 23 
Bom. 603; 22 Mad. 305; A. I. R. 1929 Oiidh 251 
(F. B.); A. I. R. 1924 Ci/. 364 and A. I. R. 1929 
All. 151, Foil ; Si Mad. 333 and 51 Mad. 396, 
i2«/.; 25 Bom. 263, Diss. froin» [P 13 G 1] 

A. F. Khare — for Appellant. 

D, W, Kathalay — for Respondents. 

Judgment. — The appellant brought a 
suit for arrears of mainteuanoe and for a 
declaration that she was entitled to 
^ture maintenance, and in the trial 
*^ourb she obtained a decree both for 
arrears and for a declaration that she 
was entitled to claim future maintenance 
at the rate of Rs. 126 per annum from 
January 1926, Iq appeal the District 
Judge dismissed the claim for arrears of 
maintenance and reduced the claim for 
future maintenance to Rs. 84 a year, 
which amount was admitted by the de- 
fendants, who had preferred the appeal 
to him. The plaintiff Lasmibai has now 
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preferred this second appeal, claiming 
both arrears of maintenance at the rfite 
awarded by the trial Court and future 
maintenance at the minimum rate of 
Rs. 15 per month. 

The appellant is the widow of one 
Narayan who was the brother of the two 
respondents Samhha and Sadasheo. The 
respondents and Narayan were all sons 
of one Jairam, and admittedly they con- 
stituted a joint Hindu family. Narayan 
died in 1916 when he was only 20 and 
Jairam, the father, died in 1920. It has 
been found that Jairam executed a will, 
which is filed in the suit as Ex. D-20 on 
25th February 1917, and in that will 
provision has been made for the main- 
tenance of the appellant Laxmibai out of 
the income of a malik-makbuza field. 
The trial Court held however that the 
plaintiff Laxmibai was not bound by that 
condition in the will and that she could 
claim maintenance according to her hus- 
band’s share in the property at the time 
of his death and in proportion to the 
income of the family property. The 
lower appellate Court however has found 
that the property was not family pro- 
perty, but was the self-acquired property 
of Jairam, and that therefore Laxmibai 
could not claim any maintenance out of 
the property beyond what was allowed 
to her under will. These are the two 
findings which have been made the chief 
ground of attack in second appeal. 

As regards the first finding that the 
property was self-acquired, I can see 
little, if any, ground to interfere. This 
is, inthe main, a finding of fact, and it 
is supported by the evidence on record. 
The plaintiffs case originally was that 
Jairam had inherited property from his 
father, which formed a nucleus of joint 
family property, but no evidence to prove 
that plea was adduced. One witness, 
Shanker (P. W. 4), was examined, and he 
has come with a different story, namely, 
that Jairam inherited certain property 
from his stepmother who lived at 
Umrer. As pointed out by the lower ap- 
pellate Court, the evidence of this witness 
is uncorroborated and, as his story is 
different to the plea put forward by the 
plaintiff in the plaint, it was, I think, 
rightly rejected. Nor do I think that 
much importance can be attached to the 
fact that Jairam in his business kept 
some accounts in the name of the plain- 
tiff’s husband Narayan. There is no 
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S ovi.ioncc on roooi-i, in iny opi- 
nion. to th -r Mi.-ro ums oiMicr a 

i;"' ' ) Cl ,oi:!^ I’ i iiily proporiy or tiiab 
J.'-ij'ini and hi-; • ..p-i cinicl on hu.^ine^a 
;.':ir;‘jv rm I '.c piirnl propjrty by thoir 
•oin . i l 1 onr. On the cunt r'vrv, tho ovi- 
(ionc-} socnis to slio-.v I !i it .Ixirainac- 
-ji’iro l M. 1 proporfy l>y hi-, individual 
c;- ■' I ion??. Xor is t.horo, I thinl:. any 
Riillicinr.'t ovidonco to slio’.v that tho p-ro- 
pnrr'-, v.hoii aC'iiiirod, -was tlirowninto 
tlio jC’int f:'.:idly fund and Lreitol as joint 

family {iioperty ; on fho contrary, as 
point'jd cut hy fho lo-ver anpcliato Court, 
dairain devised all Ids jiropoily by will 
without an\’ objection on tho part of his 
son?, and in so doin^ treated it as his 
rol Cac'juired prop-erty. 1 do not think, 
tfiCn. tint any of tlio ci.sgs citol by tlio 
Je-irntd counsul for tho afipollant in this 
ccrinoxion. namely, Knudan Lalv, Shan- 
i:ar Lai (l), Moliansinrih v. Vunji, .t. 7. 
Pi. .V-.'fv. di27, Motihil v. Iht rjimal, 
A. 7. Pi, ID'dO .Y,///. ItU, Vunji. v, Gorind, 
A. L It. r.hdO Niuj. 7 and Karsond is 
DJia fiimsef/ v. Gn lujaija i (*2), will apply, 
and I arn of O[)inion that tho findin,;* of 
tho lower appellate Court, that Jairam’s 
proijcrty was his solf-ac<iuirod property, 
must be uphold. 

Tho only point tlien that remains to be 
determined is wliethor that self-ac'iuirod 
proi orty of Jairarn in tho hands of tlm 
dofoedants, v> ho arc devisees under tho 
will, is Iial)lQ to tho plainbil'f’s claim for 
maintenance. Tho question is one nob 
free from dilliculty and as regards wdiich 
there has Iteon some divergence of opi- 
nion. The correct view seems to bo that 
a fatber-in-law. who is not possessed of 
ancestral lu'operty, is not legally bound 
to maintain his widowed daughber-in law 
and that sucii daughter-in-law has no 
jclaim against his self-acquired property. 
lOri tho other hand, it has been laid down 
jin a number of ca-:os, relying on tho 
Hindu text-books, that a father-in-law 
is under a i)iou3 or mor:il obligation to 
maintain his widowed dauglitor-in-law. 
Tho lower appellate Court has relied 
upon Meenal'shi Ammal v. linyrift Aii/ar 
(3j, whore it has been laid down that, 
although there is such a pious obligation 
according to the Jlindu text-books, the 
Courts would not be bound to enforce 
such obligation, bub would only enforce 

(1) [I013j 35 All. 5G1=21 1 . 0. 13. 

(2j LlGOuJ 3*2 Mom. 473=10 IJom. h. R. 184. 

{3j [1312 ; 37 jMid. 33i3=18 I. CJ. 34. 
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it looking to the circumstanoes of the 
case and to the times and according to 
the rule of justice, equity and good con- 
scianca. It may however I think be 
safely inferred that in tho majority of 
case-^, where the wido’wod chiughter-in- 
iaw is without means of subsistence and 
the father-in-law is in possession of self- 
acquired property, the moral obligation, 
to maintain tho daughter-in-law would 
bo enforced by the Courts. Then the 
next question that arises is, what is the 
obligation on the sons or heirs cf the 
father-in-law after his death. The view 
taken by the majority of Iligh Courts is 
that what is a pious obligation on the 
part of the father-in-law becomes a legal 
and binding obligation on his heirs. This 
was laid down in Adhihui v. QurS'indas 
Nathu (d) on the ground that what was 
self-acquired property of tho father be- 
came the ancestral property of tho joint 
family in the hands of his sons. In 
Janki v. Nand Liam (5) a Full Bench of 
the Allahabad High Court dissented 
from the view taken by the Bombay 
High Court, but they also atllrmed that 
what was a pious obligation on the 
father-in-law became a legal obligation 
on the son who took the property by in- 
heritance, not because tho property 
would bo correctly described as ancestral 
property, but because the son took the 
estate not for his own bonolit but for the 
spiritual bonolit of his fatiier, tho last 
pro[)riotor. Thus tho same result has 
been arrived at in both cases, although 
tho reason for arriving at that conclusion 
i i different. Those oases have been fol- 
lowed in Yamunahai v. Manuhai (6), 
liangavimal v. Echammal (7), Jai Eand 
v. Mt. Varan Dei (8), Gopal Chandra 
Pal V. Kadamhini Dasi, -4- d". 11. 19'2i 
Cal. 301 and Jeot Ham v. Mt. Lanjif 
A. 1. E. 1029 AIL 7.31; and the principle has 
again boon aflinnod in Suramj'Xii'li Buh- 
garammal v. Snrampalli Brainbazc (0). 

Tho lower appellate Court however 
relied on Bai Parvati v. Tarwadi Dolat- 
ram (10), where it has been hold bhat> 
when a father-in-law has bequeathed his 
self-acquired property to a t hird porspn, 

*(4) assTJ IL l!oin. 133. 

(5) [IS89J 11 All. 194=(18a0) A. \Y. X. 35 (!• P.) 

(0) [K899] 23 Rom. 008=1 Rom. T.. R. 95. 

(7) [1898] 22 yi.id. 305=9 51. f,. J. 14. 

(8) A. I. R. 1920 Oiulh 251 = lls 1 . C. 419=4. 

Luck. 49. (F. Ik) 

(9) [1908] 31 M.ul. 33‘=lf> M. L. J, 251. 

(10) [1900] 25 Bom. 203=2 Rem. L. R. 891. 
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the widowai daughter-in-law has no 
right of maintananca against that parson. 
Tha earlier casa Y amunahai v. Manu- 
hai (6) was distinguished on the ground 
that it applied to persons who took the 
self-acquired property of the father-in-law 
by inheritance, but not to those who took 
it under a will. With all due respect how- 
ever, I am doubtful whether that distinc- 
tion is really sound; and it has been ex- 
pressly dissented from in Gopal Ch'indra 
Pal V. Kadamhini Dasi^ A.I B. 1921 CtiL 
36i and Jeot Bam v. Mt. Laicji, A, I. B. 
1929 All. 751. It may also be pointed 
out that in Bangammal v. Echammal (7) 
it was held, though obiter, that a third 
person who took tha property by a will 
would be in no better position to resist a 
claim for maintenance than the one who 
took tha property by inheritance. In 
Jai Nand v. Mt. Paratv Dei (B), the 
question of a devisee who took the pro- 
perty by a will was not considered, and 
therefore Bai Parvati v. Tarvadi Dolat- 
ram (lO), was not expressly referred to; 
but the Judges who decided the case have 
held that the sons, who are in possession 
of the self-acquired property of their 
father, are legally bound to maintain the 
widow of their brother who predeceased 
their father, whether they took the pro- 
perty of the father by inheritance or by 
survivorship. 

The balance of authority, then is in 
ifavour of the view that not only is there 
a legal obligation on the sons or heirs of 
the father-in-law to maintain the widow- 
ed daughter-in-law out ot the self. ac- 
quired property, which has come to them 
from their father, but that persons who 
have taken such self acquired property 
under a will executed by the father-in- 
law are also legally bound to maintain 
the daughter-in-law. I am of opinion 
that to hold otherwise would be tanta- 
mount to holding that the father-in-law 
could defeat his widowed daughter -in- 
law's claim by executing a gift or will, 
and that would be contrary not only to 
the principles of Hindu law but also to 
the rules of justice, equity and good con- 
science, when^ it has been held that tha 
father-in-law is under a moral obligation 
to maintain his widowed daughter-in-law. 
I therefore hold that persons in posses- 
sion of the self-acquired property of a 
Hindu father after his death, whether they 
have taken such property by inheritance, 
survivorship or under a duly executed will 
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or dead of gift, are under a legal obliga- 
tion to maintain the widow of a son who 
predeceased his father. Accordingly I 
reverse the finding of the lower appel- 
late Court on this point and hold that 
the defendants-respondent s are legally 
bound to maintain the appellant. 

The questions that remain then to be 
determined are the amount of mainten- 
ance that should be awarded and whe- 
ther the arrears of maintenance claimed 
should he granted or refused. On the 
first point an exhaustive discussion 
was made by the Judge of the trial 
Court. The Judge of tha lower appel- 
late Court has been chiefly influenced by 
tha vievv that the plaintiff could not 
claim maintenance against the property 
beyond what was allowed to her in the 
will, and has therefore granted only tha 
amount of Bs. 84. which was agreed to 
by the defenaants. In para, 6 of his 
judgment the Judge has made some short 
discussion about the income of estate 
but apparently he has simply accepted 
the defendants' contention as regards the 
amount of income without looking into 
the evidence. On the other band, as 
already stated, the Judge of the trial 
Court has made a full discussion of the 
evidence, and I can see no reason for 
differing from the estimate arrived at by 
him, namely, that tha income was nob 
less than Bs. 1,300 a year, this, in fact 
as stated by trial Judge is probably an 
underestimate. I do not think, then 
that the amount allowed by that Judge, 
namely, Bs. 10-8-0 a month, or Bupees 
126 a year, is in any way excessive and 
as pointed in Ekradeshwari Bahausin v. 
Homeshwar Singh (ll) in a case of this 
kind the widow is not only entitled to 
bare maintenance but to maintenance 
suitable to her condition in life and to 
the status of the family. It cannot I 
think be argued that the amount of 
Bs. 126 a year is in any way excessive 
according to this standard: it has been 
fixed according to this standard. I would 
therefore restore the decree of the trial 
Court allowing the plaintiff-appellant 
maintenance at the rate of Bs. 126 per 
annum. 

As regards arrears of maintenance also 
I am of opinion that the view of the trial 
Court is correct and that tha lower ap- 

(11) A.I. R. 1923 P. G. 123=116 I. G. 409=^ 

I. A. 182=8 Pat. 810 (P. C.), 
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poilatc Court has gono wrong in tho mat- 
tor. It has boon lai 1 down in Si>hhssur}j 
V. Jn'i inih<in Siirhar (12) and 
Ii’ijn IliiiiiH V. JiiDfi Btii (13) 

that a widow, who doos not live in tlie 
houso of iior docoased husband, does not 
tinnohy forfeit her claim to maintonanco. 
It has further \ aon found in tho presont 
caso that tho plaintiff lived with her 
father after the death of her liushand 
()ut that after lior father’s death about 
six years prior to the suit she was 
in difiicultics and she applied to the 
defendants for maintenance, which was 
refused. Continued demands were made 
and at last a registered notice was given. 
It has not Ijeen shown that tlio plaintiff 
has any other source of income or was 
able to maintain herself; on tho contrary 
tho inference seems to be, as bold by the 
trial Court, that she was in difliculties 
and probably bad to borrow money. 
The lower appellate Court has referred 
to tlie judgment in Sakharam v. Yashoda- 
hai (14) and Panduranfj v. Mt. Yaahoda- 
hai (15), but has overlooked the fact that 
in the present case the father of the 
plaintiff, who was supporting her died 
some six years before the suit and that 
arrears are only claimed for five years 
prior to the suit. There seems to me to 
be no justification for refusing the claim 
for arrears, and I would point out that 
the trial Court has only allowed arrears 
of maintenance at the reduced rate of 
Ks. 8 a month. I am of opinion that such 
an amount is in no way excessive and 
that, if anything, a concession has been 
made in favour of the defendants. I 
would therefore restore the decree of tho 
trial Court as regards arrears of main- 
tenance also. 

The decree of the low'er appellate 
Court therefore is set aside and instead 
the decree of tlie trial Court ia restored. 
Tw'O-thirds of the costs of the appeal in 
this Court will bo borne by tlio respon- 
dents, the remaining cno-third being 
borne by tho appellant, as she had claim- 
ed maintenance at tho rate of Ils. 15 per 
month, or lis. 180 a year, in the appeal. 
Costs of the a])peal in tho Court of the 
District Judge will he borne by the defen- 
dants-appellanta, whilst costs of the 

'Tl'i) 1120^3 tliil. 5‘.7-G C. W. N. 530. 

.(13, n904] 1 N. I>. H. 33. 

(14) Second Appeal No. 173 of 19'2J, Decided on 
27th April 1025, 

(15) Second Appeal No. 19G of 1926, Decided on 
21st Deccinher 1925, 


cross-objections in that Court will be 
borne by the plaintilT-respondent. Costa 
of the suit will be borne as ordered by 
the trial Court. 

v.b./r.k. Appeal allowed. 
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Macnair, J. C. 

Balkrish na — Judgment-debtor— Appel- 
lant. 

V. 

S. M . Chiiiiavis — Decree-holder — Des- 
pondent. 

Second Appeal No. 184 of 1930, Deci- 
ded on 29th January 1931, against order 
of Dist. Judge, Nagpur, D/- 27th- Janu- 
ary 1930. 

(o) Civil P. C. (1908), S. 2 (2)— Execution. 

Ad order di.smissing an application for execu- 
tion in default is not a decree. [P 15 C 2] 

(b^ Civil P. C. (1908), O. 21. Rr. 90 and 92 
— Application under R. 90 mutt be decided 
on merits even in default of purchaser. 

Where an application under O. 21, R. 90, has 
been made, the provisions of R.92 make it 
necessary that the application should bo al- 
lowed or disallowed, and the Court cannot set 
aside the sale in default of the decree-holder 
or purcljasor unless it is satisfied that tho judg- 
ment-debtor has proved cause for such action : 
A. I. n. 1923 Sng. 2G5 [F. B.), lief. [R 15 0 ij 

(c) Civil P. C. (1908), O. 21. Rr. 90 and 92 
— Application under S. 90 — Default of 
decree-holder purchaser — Execution applica- 
tion dismissed — Order must be deemed to be 
under O. 21, R. 92. 

Where on an application under O. 21, H. 90, 
the Court dismisses (he application lor execu- 
tion for default of decree bolder purchaser and 
sots aside tho sale, tho order sotting aside the 
sale must bo deemed to bo under 0.21, R.92 
and is appealable. (R 15 C 1] 

B. 11. Mitndlekar — for Appellant. 

M. K. llarda:i—iox Respondent. 

Judgment. -The plaintiff-respondent 
attached certain property in execution of. 
a decree against the appellant and pur- 
chased it himself at an execution sale. 
The appellant made an application under 
0. 21, R. 90, Sell. 1, Civil P. C., to set 
aside the sale. A date was fixed for evi- 
dence with regard to this application 
and, on tliat date the respondent (decree- 
holder) failed to appear. Tho executing 
Coiitt passed the following order : 

“ Docrcc-bolder absent. Judgmeut-dobtor by 
Afr. Mundlekar. Dismissed in default of the 
decrco-holdor. Snlo set aside as it is taken by 
the decree-holder himself. Rroporty bo rolonsed. 
Costs Rs. 14-8-0 on decrco-holder.” 

The respondent appealed to the Dis- 
trict Judge who hold that no appeal lay 
under 0. 43, 1\. 1 (j), Sch. 1. Civil P. C.* 
but the order amounted to a decree and 
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an appeal lay for this reason. The 
learned District Judge set aside the 
order of the executing Court and directed 
that Court to come to a decision with 
regard to the application to set aside 
the sale. 

In tbs second appeal it is urged that 
the order of the executing Court was not 
subject to appeal. Under S. 2 (2; (b), 
which defines “decree,” it is stated that 
decree ‘ sJiall not include any order of 
dismissal for default.” 0. 21, E. 57, 
provides for the dismissal of an applica- 
tion for execution for default. The 
learned District Judge appears to be mis- 
taken in holding that no order of dis- 
missal for default can be passed with 
regard to execution applications. It is 
not material that the provisions of O. 9, 
do not apply to execution applications. 
The words of S. 2 (2) are clear and an 
|Ord 0 r dismissing an application for exe- 
cution in default is not a decree. 

I do not agree with the learned Dis- 
trict Judge that 0. 43, E. 1 (j) is not 
applicable. An application under 0. 21, 
R. 90, had been made and the provisions 
of 0. 21, E. 92, make it necessary that 
this application should be allowed or 
disallowed. It is quite clear that the 
executing Court would not have passed 
the order which it did pass had there 
been no application to set aside the sale. 
The order then must be considered to be 
an order setting aside the sale passed 
under the provisions of 0. 21, E. 92, and 
was subject to appeal. 

I remark that the reasoning in Shan- 
kar Lai y. Jawahar Lai (l). does not 
[give ground for holding that in the 
'circumstances of this case, there was no 
necessity for the Court to deal with the 
application in the manner provided by 
0. 21, E. 92. Kinkhede, A. J. C., states 
that if the decree-holder releases in 
favour of the judgment-debtor whatever 
right he acquired by the auction, the 
Court might be justified in setting aside 
the sale unless the interests of the 
others would be prejudiced by so doing, 
^ut this statement appears to me merely 

application to set 
aside the sale is supported by all persons 

interested, ife should be allowed. 

As the learned District Judge has 

seated, when the decree-holder failed to 

appear on the date fixed for evidence, the 


Court should have decided the applica- 
tion ex parte. It was still the duty of 
the judgment-debtor to show that the 
sale ought to be set aside. The lower 
appellate Court then was right in setting 
aside the order of the executing Court 
and directing that Court to dispose of 
the application to set aside the sale in 
accordance with the law. This appeal 
therefore fails and is dismissed; costs on 
the appellant. 

Counsel's fee Es. 25. 

V.E./ R.K. Appeal dismisserl, 
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Jackson, Oppg. J. C. 

Tikkilal and others — Defendants — Ap- 
pellants. 

V. 

Gulabchand Plaintiff Eespondent . 

Second Appeal No. 114 of 1930, Deci- 
ded on 30th July 1931, from decree of 

Addl. Dist. Judge, Seoni, D/- 8th Novem- 
ber 1929. 

(®) Hindu Law Partilion"~D©Gd unsquivo* 
cal — No additional act need be proved. 

If a deed of partition is unequivocal in its 
language and the intention of the parties is 
clear from it, it is not necessary to prove acts 
in support of the deed : .-1. I. R. 192 s All. 419 
Foil.; A. I. R. 1916 P. C. 110, Dist, [P 16 Cl] 

(b) Hindu Law Partition — One member 
separating — Presumption of complete parti- 
tion does not necessarily arise— Agreement to 
continue joint need not be proved. 

A presumption of complete separation does not 
anse in all cases when there has been separa- 
tion of one or more members, and no definite 
agreement to continue to be a joint family on 
the part of the remaining members is necessary: 
A. I. R. 1921 Bom. 276; A. I. R. 1927 Bom. 68* 

^'P' 19^^ -P- C. 126 

^ CaL 726 (P.C.), Ref. [P 16 C 2] 

(c) Hindu Law— Partition-Adult son sepa- 
rating — Minors with their father remain 

joints 

When an adult son separates from a familv 
consisting of his father and minor brothers, and 
if father acts on behalf of his minor sons, and 
if his intention be to remain joint with his 

his minor sons 

will remain joint with him : 30 Cal. 725 (P C ) 
Ref. [-p 

M. B. Bobde for Appellants. 

E. Pendkarka? for Eespondents. 

Judgment.— In this case the plaintiff- 
respondent sued for a declaration that he 
had a half share in the two houses at- 
tached by the defendants-appeliants in 
execution of their decree against the 
plaintiff’s two brothers Hirchand and 
Kallu. The plaintiff’s case is that Kallu 
separated from the rest of the family in 
1921, Hirchand and Gulabchand remain- 
ing joint with their father Jaikisan; the 
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bouaoH in suit foil to tho share of Jaiki- 
.''nn. f firch and (Tiilahc iand, and after 
daiki'aii’s death Ilirchairl and Gulib- 
chan 1 Ind e\c!i a half share. The de- 
fendant: denied t'lat t!iero ^vas any par- 
(ihonanl pleaded in Mio alternative that 
there was a partition after daikisin's 
deatli Ijet'.vnen tho three l)roth 0 rs in 
w’hich tho lio'i-03 attached fell to tl'O 
share of Hi reliand. 'riie lo^or Courts 
have held in f.ivour of tho partition as 
al]e,::iod fjy tho plaintiff and had ,qiven 
him the declaration he lias aslced for. 

inappeil it is again contended that 
there liars been no partition. It is argued 
oil tiio aiithority of T>i)ig(i- Clifcjj'h'a \\ 
Ki<:hore il), that the partition deed 

Ex, E-2, executed by Jailiisan and Kaliu 

is not suflicient to prove the partition; 
and it is pointed cut that the lower ap- 
pellate Court has remarked that there is 
no evidence worth the name about actual 
partition. The decision in question ceoms 
to me to have no application. Their Lord- 
ships of tlio Privy Council wore consider, 
ing tiio value of recitals as to necessity 
in sale deeds oxooute l by a limited owner, 
and I a n in rosp^3c^ful agreement with 
Jdi Nfirain lini V. Jiaijnath Ilai (2), in 
which It lias boon held tliat if a deed of 
partition is unequivocal in its language 
jand th.8 intention of tiio i)artie3 is clear 
hroin it, it is not necessary to prove acts 
,in support of tho deed. 1 hold that tho 
irleed is sulliciont in tlie present case to 
prove the partition in 1921. This neces- 
sarily involves rejection of tho defen- 


dants’ plea of a partition that took place 
after Jaikisan’s death. 

It is argued liowever that in any case 
the plaintiff is not entitled to a half 
share in the liouses, hub only to four- 
ninths, because tho separation of Kaliu 
raise! a presumption that all the bro- 
thers of the faaiily separated from each 
other. The plaintiff would thus get only 
a one-tliird share in the property that 
was nob given to Kaliu, which would bo 
increased to four-ninths by his getting 
one-third of his father’s pne-third share 
on his father’s death. In llamchandra 
V. Takaram (3), it is laid down that, if 
it is proved that there has been a breach 
in tho state of union amongst the mem- 

'7l) I. lb TouTlb 0. 1 10:^JiTT.^ U‘.“420=43 
I. A. 219=44 Cal. 18G (P.O.). 

(•2) A. I. H. 1928 All. 419=108 I. C. 419=50 
All. G16. 

(3) A. I. R. 1921 Bom. 276=61 T. 0, 761=45 
Bom. 914. 


hors of a Hindu joint family, the law 
presumes that there has been a complete 
partition both as to parties and property. 
Tliis view however has been modified in* 
Babanna Y. Paraica in whic’n it is 
said that it is not corroob to say that 
because one hroblier has separated or has 
expressed an intention bo separate, there- 
fore the infontion of the other brothers 
must be taken to ho the same; they may, 
w’ithout any special agreement amongst 
thoinselves, continue to live as members 
of la joint Hindu family. Fawcett, J,, 
who was a party to the earlier decision? 
remarked that in it the rule of law was 
too wiilely stated and that there is no 
goneial legal presumption that can be 
made applicihlo to every case. Bahanna. 
V. Parawa (l), follows the decision of 
the Privy Council in Palani Ammal v. 
Muthuvcnkatacliala Moniagar (5), in 
which their Lordships, after remarking 
that tho remaining coparceners may con- 
tinuo to be coparceners without any spe- 
cial agreement amongst themselves, add; 

“r';;itlho romaining member.:! continued to 
be joint may, if disputed, bo inferred from tho 
way in which their family business w is carried 
on after Ihoir previous coparconor had separated 
from thorn.” 

In Flari Baksh v. Bahu Lai (G), it has 
Ijeen hold that 

the fict of a separation having been crfectod 
betw-een brothers constituting a joint Hindu 
family govorno! by tho Milakshari, law r, rises 
no presumption th it there was a sepiration of 
tho joint family constituted by one of the 
brothers and his descendants.” 

It is clear from those decisions that a 
presumption of complete separation does 
not arise in all oases wlian there has 
boon separation of one or more members, 
and also that no definite agreement to 
continue to be a joint family on tho part 
of the remaining mouibers is necessary. 
Tho Privy Council decision in Balahux 
V. Ruhhmahai (7), is not authority to the 
contrary on either point. That decision 
says that there is no presumption when 
one coparcener separates from the others 
that the latter remain united, but not 
that there is always a presumption of 
complete separation. On tho question of 
agreement it merely holds that an agree- 

(4) A. 1. R. Bom71>3=lb0~l7T3^~m^ 

Bom. S15. 

(5) A. I. R. 1925 P. C. 40=87 T. 0. 333=52 
I. A. 83=48 U:xd. 2M (P.O ). 

(6) A. I. R. 1924 P. 0. 12G=S3 I. 0. 418=51 

I. A. 1G3=5 Lab. 92 (P.G.). 

(7) [1903] 30 C.il. 725=30 I. A. 130=8 Sar, 470 
(P.C.). 
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reament amongst the remaining coparce- 
ners to remain united or to reunite must 
be proved like any other fact; but that 
does not mein that an agreement is ne- 
cessary. When an agreement is relied 
on it must certainly be proved; but as I 
have already pointed out, the Privy 
Council and the Bombay High Court fol- 
lowing the Privy Council have held that 
no special agreement is necessary, it be- 
ing possible to infer an agreement, if the 
facts justify such an inference. 


Hirchand and Gulabchand were minors 
V7hen partition took place in 1921, and in 
Balahux v, Rukhmahai (7), their Lord- 
ships of the. Privy Council found it diffi- 
cult to sea how an agreement to reunite 
could be made by or on behalf of a minor. 
It would perhaps follow, if there can be 


no actual agreement, that ifc is impos 
sible to infer one. But I do not thin] 
that there is any difficulty in the presen 
case, in whicli I have to decide whefchei 
Jaikisan remained joint with his mino: 
sons and not whether they reunited. It 
the partition Jaikisan acted on their be 
half, and, if his intention was that h( 

and they should not be separated, that 

mtention would, I think, be as effectivi 
to continue the joint family as an agree 
ment express or inferred, between adults 
io hold otherwise would mean that ar 
adult son could, by separating himsel 
irom the family, cause separation bet 
weaa his father and the latter’s minoj 
sons against the father’s will and pro 
bably against the interests of the minors 


That Jaikisan s intention was to 
main joint with Hirchand and Gul; 
chand is indicated by the partition d( 
itself which specifies only the share 
be given to Kallu, It is true that it d( 
not expressly say that the other membi 
would remain joint; but it seems to i 
to make it clear that the intention w 
that they should remain joint. The fs 
that Hirchand and Gulabchand we 
minors makes it extremely probable th 
their father would not wish to separa 
them- from himself, and there is eviden 
to prove that though Kallu after sepai 
tiou went to live separately, the rest 
the family continued to live together. 

and^Pnrh"^"‘^a’'^‘ Jaikisan, Hiicha, 
nd Gulabchand remained joint aft 

Gulabchand 

•entitled to half soare in the attach. 

1932 N/3 & 4 


houses. The appeal therefore fails and is 
dismissed with costs. 

V.B./r.K. Appeal dismissed. 
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Staples, A. J. C. 

Zihal — Applicant. 

V. 

Non- Applicant. 

Civil Eevn. No. 275 of 1930, Deci- 
ded on 23rd December 1930. 

(a) Provincial Insolvency Act (1920), S. 72 

Insolvent discharged— Court cannot take 

action under S. 72 for offence committed 
unoer S. 72 before discharge. 

After au insolvent bas been clischargecl, tbe 
insolvency Court cannot proceed against him 
under S. 72 even though an offence is commie- 
ted within the me.iniug of S. 72 before the 
order of discharge : A. I. R. 1928 Smd 111 and 
A. I. R. 1928 C7?. 211, Dist. [p q 1] 

(b) Provincial Insolvency Act (1920), 
Ss. 69 and 72 — Offences under S. 69 do not 
include that under S. 72. 

The offences clearly and fully set forth in 
o. 60 do^ not include tbe offence of obtiiuinc^ 
crelit within the meaning of S. 72. S. 69 (cl 
(1) refers to debts incurred before the order of 
adjudication and not to debts incurred after 
that order. [p IS c i] 

S. A. Ghadgey — for Applicant;. 

R. G. Pande for Non-Applicant. 

Facts.— The applicant was, on his ap- 
plication, declared an insolvent by the 
iiirst Subordinate Judge, but subse- 
Quently discharged on 10th October 1925. 
The non-applicant, Laxman, applied to 
that Court on 8th September 1928 for pro- 
secuting the applicant uuder S. 72, Provin- 
cial Insolvency Act, as the applicant ob- 
^ined credit from the non-applicant of 
Bs. 200 while he was an undischarged in- 
solvent without informing him of that fact, 
j-he application was opposed on the 
ground that the insolvency Court had no 
jurisdiction to take any action on the ap- 
plication, as the applicant was then a 
dischargeu insolvent. The insolvency 
Court upheld the plea and rejected the 
application. The District Judge, on ap- 
peal from the order, reversed it on the 
ground that the insolvency Court had 
jurisdiction to entertain the application, 
as S. 72, Provincial Insolvency Act, did 
not require that the application under 
the section should be made before the 
order of discharge. 

Order.— I am clearly of opinion that 
the view taken by the lower appellate 
Court is wrong and that the view set 
forth by the Judge of tbe insolvency 
Court in his order to be found in the 
order-sheet of 2nd September 1929 was 
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correct. After an insolvent has been 
flischarged the insolvency Court cannot 
proceed against him under S. 79. Provin- 
cial Insolvency Act, even though an 
olieuce was committed within the mean- 
ing ot that section before the order of 
discharge. The reason for this is that 
after tlie order of discharge, the i-orson 
frcii! wh.orn the insolvent has olitained 
credit duiing the insolvency can pioceed 
against the insolvent in tlie ordinary 
course of law, and in the present case 
the non.ap])licant has, as a matter of 
fact. o))tain 0 d a decree against the ap- 
plicant. Further under B. 71 of the Act 
it is laid down that the insolvent shall 
not he exempt by reason of obtaining his 
discharge where he has committed any 
offence specified in B. GO, but the offences 
which are clearly and fully set forth in 
B. 09 do not include the otTeuce of ob- 
taining credit within the moaning of 
S. 72. In this view I am supported by 
para. 742 in the Law of Insolvency by 
D. F. IMulla, which is a very recent com- 
mentary on the insolvency law. 

The learned counsel for the non-ap- 
plicant contended that an offence under 
B. 72, Provincial Insolvency Act, is 
really an offence specified in B. G9 (c)(1), 
of the Act, but I cannot accept this con- 
tention. S. 69 (c) (1) must, I think, re- 
fer to debts incurred before the order of 
adjudication and not to debts incurred 
after that order, the simple reason being 
that the insolvent is supposed to be in- 
capable of incurring debts during his in- 
solvency and is expressly forbidden from 
doing so by S. 72. The learned counsel 
for the non-applicant also referred to 
In the matter of Uima Mallick, A. J. B. 
1928 Sind 114 and Jewraj Khariival v. 
Dayal Chayid Jahiiry (l), but I do not 
think that either of those cases will sup- 
port him. In the former case the con- 
ditions necessary for taking action under 
B. 72, Provincial Insolvency Act, are laid 
down, but the question of whether any 
proceedings under that section can be 
taken against an insolvent, who has ob- 
tained his discharge, has not been con- 
sidered : Similarly Jeivraj Ehariwal v. 
Dayal Chand Jaliury (l), will have no 
application, l)ecause it only refers to 
Ss. 70 and G9 of the Act. and does nob 
consider S. 72 at all. 

I am of opinion then as already stated 

(1) A. 1. K. 192S 0x\, 211=111 I. C.T72^^ 
Cal. 763. 


that the order of the lower appellate 
Court is incorrect and therefore set aside 
the order and dismiss the application for 
prosecution of the applicant made by 
the nou-applicant undei S. 72, Provin- 
cial Insolvency Act. Costs of the appli- 
cation in both Courts will be borne by 
the non-aqjplicant. I fix pleader’s fees 
at Ks. Lo. 

R . . / u . K . A ppl ic ation d is7n issed, 
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Nivo(;i, A. J. G. 

Ea I c J: Ji a }i — Appellant. 

V. 

Mt. Ilura — Respondent. 

Appeal No. 310 of 1930, Decided on 
15th July 1931. 

Mahomedan Law — Dower — Widow s 
right to possession of properly for dower debt 
is personal right and assets arising from 
property can be utilized for satisfaction of 
husband’s debts — Civil P. C. (1908), O. 21, 

R. 66. 

Tbo'rigbt of a Afabomedan widow iu posses- 
sion of bor husband’s property for dower debt 
is a personal right given to her by the 
Islamic law and does not by any moans amount 
to interest in land ; there is obviously nothing to 
prevent the assets arising from her claim for 
dower being entitled for the satisfaction cf the 
husband’s debts, subject of course to the per- 
sonal right of the widow to retain possession. 

It such property is being sold under O. 21, R. 06, 
it is incumbent on -the decree-holder to got it 
stated in the proolamation of sale that the pro- 
perty is in possession of the widow by virtue ot 
her claim for dower and all that is sold is the 
right, title and interest of the heirs and the legal 
representatives of the deceased debtor, and the 
auctiou'purohasor, whether ho bo a decree-holder 
or a stranger, would purchase it burdened with 
her personal right, which itself is qualified by 
her liability to account for income ; 29 AlU 

CIO ; 7 AH. 853 ; 9 Bom. L. R, 188 ; A. I. R. 
19>5 P. C. 63 and A. I. R. 1923 All 381, Ref. 

[P 190 2 ; P20O 11 

E. V. Deoskar — for Appellant. 

Fida Hussain — ioT Reapondent. 
Judgment. — This appeal arises from- 
execution proceedings. In a Small Cause 
Court Suit, No. 305 of 1928, the appellant 
Kalekhan obtained a decree against Rulli. 
Kadar and others, including Mt. Hura, 
the respondent, as heirs and legal re- 
presentatives of Imami. the original 
debtor. The appellant attached a house 
in execution of his decree. Mt. Hura, 
the respondent, laid an objection against 
the attachment on the ground that the 
house was in her possession, pursuant to 
her claim for dower to the extent of 
Rs. 500. Her objection was dismissed 
in the first Court, but was allowed in 
appeal, with the result that the house 
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was altogafeber released from abtaohraent. 
There seems fco be no doubt that the 
will dated 10th December 1921 was esa* 
cuted by Imami. The dower debt of 
Bs. 500 is mentioned therein. It cannot 
be disputed that Mt. Hura having come 
peacefully into the possession of the 
house in assertion of her claim for dower 
is entitled to ‘remain in possession until 
the satisfaction of the dower debt, either 

from the income of the property or other- 
wise. 

The question is whether the creditor 
is precluded from attaching the house 
and bringing it to sale in execution 
for what it is worth. It is argued for 
respondent that so long as Mt. 
Hura has the lawful right to continue 
in possession of the house, it is not 
capable of attachment and sale. Al- 
though it may be conceded on the au- 
thority of Ameer^un-Nissa v. Moorad- 
un-Nissa (l), Umatul Mahdi v. Kulsum 
(2) and Hamira Bibi v. Zuhaida Bihi (3), 
that the possession obtained by a Maho- 
medan widow in assertion of her claim 
of dower cannot be disturbed, the ques- 
tion still remains whether the property 
cannot be treated as assets of the de- 
ceased husband for purpose of the satis- 
taotion of his debts. The answer would 
depend upon the nature of the right 
claimed by the widow. In Mt Behee 
Baohum v. Hamid Eassein{i) their Lord- 

ships of the Privy Council observed as 
lollows : 

“«<=8S3ary to say. whether this right 
of the widow m possessiou is a lien in the strict 
sense of the term, although no doubt the right 
IB so stated in a judgment of the High Court in 
the case of Ahmad Boossein v. Mt. Khodeja (6) 
Whatever the right may be called, it appears to 
be founded on the power of the widow, as a 
creditor for her 'dower, to hold the property of 
her husband, of which she has lawfully, and 
without 'force or fraud, obtained possession, 
until her debt is satisfied, with the liability to 
account to those entitled to the property, subject 
to the claim for the profits received* 

In Mi Muhammad Khan v. Azmtllah 
Khan (6J it was held that 

“ dower stands on no higher footing than any 

her debt due from her deceased husband ; 
a^^exeeptwhere ^eis a distinct agreement 

(1) [1855] D M. I. A. 211 (P. C.) 

“ IK 

‘ =£}w‘KK’o'r“ 

28n Beng.L.R.A. C. 

(6) [1883] 6 All. 50=(1883) A. W. N. 204. 
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to that effect, there is do presumption of hypo- 
thecation of his estate for her dower to be drawn 
from the mere circumstance that dower is due.” 

In Mahabubibi v. Amina (7) it was 
held that the right of a Mahomadan 
widow to the dower is not an interest in 
immovable property. Similarly in Huz- 
za f far Ali Khan V. Parhati (8), it was 
held that her possession was that of a 
creditor to hold the property until her 
debt is satisfied with the liability to 
account to those entitled to the pro- 
perty. Although for sometime the view 
prevailed that her possession was an- 
alogous to that of a mortgagee in pos- 
session : see Azizullah Khan v. Ahmad 
Alt Khan (9) and Banoo Begum v. Hir 
Aun AH (lO), that cannot now be ao- 

£ L.. * T ■. in view of the dictum 

of their Lordships of the Privy Coun- 

cil in Maina Bibi v. Chaudhri Vakil 
Ahmad (11). From a review of these 
cases the deduction follows that the 
right of a Mahomedan widow in posses- 
sion of her husband's property for dower 

debt is a personal right given to her by 

the Islamic law and does not by any 
means amount to an interest in the land. 

_ The creditor of a deceased Mahomedan 
IS entitled to recover his debts out of the 
assets left by him. The assets no doubt 
vest in the heirs and are available for 
distribution .amongst them but as the 
heirs themselves are liable to the de- 
ceased’s debt to the extent of the assets, 
it IS obvious that they must go primarily 
to the discharge of the debts. As the 
widow in possession has no interest in 
the assets arising from her claim of 
dower, there is obviously nothing to 
prevent the assets being utilized for the 
satisfaotion of the husband’s debts subject 
of course to the personal right of the 
widow to retain possession. In Kaniz 
Fatima Begam v. Bam Nandan (12) a 
Mahomedan widow endeavoured to deter 
attachment precisely on the ground 
urged m the present case and their 
Lordships of the Allahabad High Court 
rejected her claim. 

For the foregoing reasons I am of 
opinnn that the house in question is 


(7) [1873] 10 Bom. A. C. R. 430T 

(8) [1907] 29 All. 640=(1907) A. W. N. 221=4 
A. L. J. 521. 

^ 353=(ie85) A. W. N. 54. 

(10) [1907] 9 Bom. L.* R, 188, 

(11) A. I, R, 1926 P, C. 63=86 I. 0* 579=52 T 

A. 146=47 All. 250 (P. 0.). ' 

(12) A. I, R. 1923 All. 331=73 I. 0. 977=45 All. 

384. * 


20 Nagpur 


1S32 


SCKEDEO V. Yashopabai (Cose, A. J. C.) 


Iiai)l 0 to }’0 attachel .and sold in ex-acu- 
f ion of the decree. AH that is necessary 
*■0 a^ate 1=^ that; under 0. 21, H. Gf), Civil 
P (‘. it would be incj'.mb'ent on the 
decree-holder to geMt mentioned in the 
proclamation of sale that the hou^e is 
in possession of Mt. fliuM by virtue of 
l)orcliimof dower. All that is sold in 
execution i-; the ri-'»ht, title an 1 interest 
of the iiidgmont-dohtor.- and tlio auction- 
|)urciiasor, wliether he bo a decree-holder 
or a stranger, would purchase the house 
burdened with iMt. Rura's personal right 
whic!) itself is qualified by her liability 
to account for th? income. 

For these reasons I allow the appeal 
and direct that the house bo sold subjoct 
to the terms above st-atel Tiio respon- 
dant will pay the costs of the appellant 
in all Courts Pleader's fees Rs, 10 only, 
v.ii./li.K. Appeal allowerl. 
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Bosn, A. J. C. 

SiOAulen — Applicant. 

V. 

YaAiorlahn - Non-Ajqdicant. 

Civil Piovn. No. dOl-Jd of 192^, Decided 
cn Uth Apiil Ib'fil. 

Civil P.C. (1908), O. 1. R. 10-Bona fide 
miztake under O. 1, R, 1 0 -Requisiles stated. 

Altboug’a a suit uv.iv li:ivo been filed in tbo 
naino of n wrong person diio to w.int of duo 
care nnd attention on the part of a nio.xdor and 
a petition writer, vet where the mistake has been 
made honertiv, it is .a l)ona fide mist.iko within 
i.ho ineining of O. 1, R, 10. C 1,2] 

G. J't Deo — for Applicant. 

3/. R. Bohile — for Non- Applicant. 
Judgment.— The plaintiff Yashodahai 

sues for the recovery of Its. 27d due to 
her by the defendant on two bonds. The 
suit was originally instituted by Hadha- 
liisan Baijnafch who is Yasiioclahai's 
brother. He has no interest in the bonds, 
nor do they stand in his name, but he 
^happens to have been mentioned in them 
las the wahiwatdar of the plaintiff. Ap. 
jparently the plaint was drafted by a 
petition- writer (tiiough it was signed and 
presented by a ])l 0 ader), who made a 
mistake, and drew it up in the plaintilT's 
name instead of Yasbodabai’s. That, at 
jany rata is the explanation of Radhakisan 
iwho has affirmed to its truth, an 1 is what 
has been believed by the learned Judge 
of the lov/er Court. Tie hold therefore 
th.at tlie suit had been instituted in the 
'name of the wrong person as plainbitT 
through a hona fi le rnisbaka, and ordered 

‘ - ^ ‘A. t* . 7^0 \ 


Yashodabai’s name to be substituted 
under 0. 1, R. 10, Civil P, G , 1903. The 
suit w’as then still within time. 

It has been objected on behalf of the 
defendant that the mistake cannot be 
called bona fide for it was clearly made 
without the exercise of due oare and 
caution. I am of opinion that this is not 
necessary. It is true that in many bran- 
ches of the law these elements are neces- 
sary to constitute good faith. Equity, 
especially, abounds with illustrations of 
tlie doctrine ; there, constructive know- 
ledge and constructive notice are frequ- 
ently fastened upon a man who in fact 
has neither. Wo meet with it also in the 
definition of good faith in relation bo the 
law of crimes under the Indian Penal 
Code. But there are also other places 
where human nature is troatei for what 
it is, and not for what it might and ought 
to be : whore we look to the knowledge 
a man actually did have and not what 
he might have had ; not what some other 
man deemed reasonable would have bad. 
There are 'hranohos of the law where, 
though a [nan was stupid, ignorant and 
careless, he is still deemed to have acted 
in good faith provided his blundering was 
honest. The fact that he refrained from 
making enquiries which other men would 
have made, that ho acted as no other 
reasonable man would have acted, are 
elements for determining whether his 
blundering was honest or caloulatod, 
but they do not in themselves con- 
stitute had faith. For it is the state of 
his mind we are considering, the extent 
of his knowledge, not anotlior's; not even 
what his o .vn would have been in dilTor- 
ent circumstances. The most fcroihle 
illustration of this rule occurs in cises 
of negotiable sacuritios, especially under 
the English law, regarding hona fide hoi- 
dors for value : see Jones v. Gordon (1): 
and Willis on the Law of Negotiable 
Securities, Eln. 3, p. 16. And this is the 
rule which has been applied to 0. 1, 
R. 10 in TJistarini Disya v. Sarat Chan- 
dra Maziundar (2). In my opinion it is 
the right rule to ai)ply in oases of this 
kind. 

On the facts, the learned Judge of the 
lower Court, has found that the mistake 
was honest. I agree witli him. It is 
dilliciilt to see what dishonest motive 

(l) 0877] 2 .K.C. B.K. 1=37 B.T. 

477=20 W.R. \ 11 . 

(*) HOIS] 29 I.O. OSO. 
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there could have been in filing the suit in 
Radhakisan’s name, and none has been 
suggested to mein argument. There was 
carelessness and negligence on the part 
of the petition- writer possibly also on the 
part of the pleader, but we are not con- 
sidering the degree of their responsibility; 
we are concerned only with the bona fides 
cf Radhakisan and Yashodabai. It is 
difficult to sea how they could have acted 
otherwise when the petition. writer drew 
up the plaint in Radhakishan’s name and 
the pleader presented it on his behalf. 
They would naturally have relied upon 
their knowledge and skill. It is true, 
there are cases where a man has to pay 
for the negligence of those he employs, 
but this is not one of them. So I agree 
the mistake was bona fide, and conse- 
quently the amendment was right. 

The next point relates to a question of 
fact. It attacks the finding of the lower 
Court that consideration passed. The 
plea on this issue is as unusual as it is 
peculiar. The defendant has admitted 
execution of the bond, but he claims to 
have been a benami debtor. He states 
his brother-in-law Sitarara wanted to 
borrow money from Radhakishan, but as 
Sitaram was his munim Radhakishan 

•would have refused to accept his bonds, 

so the plaintiff executed the bonds in- 
stead. I-am unable to see how the defen- 
dant can escape liability even if this is 
true. According to this statement he 
persuaded Radhakishan to advance the 
money and he undertook to be responsi- 
ble. The money or other consideration 
was advanced to him personally, and 
would not have been advanced if he had 
not made himself personally liable as 
principal. I fail to see how a contract 
could be more complete. But I do not 
think the story is true. I am unable to 

believe it. The lower Court also has 
disbelieved it. 

The bonds in suit are stated to be in 
satisfaction of an earlier promissory note 
also executed by the defendant. The plea 
with regard to this is the same : Sitaram 
was the real debtor and the defendant 
was only lending his name to the trans- 
action. However the defendant s learned 
advocate argues, even if this is false, then 
on 0th April 1926 when the bonds were 
aligned nothing like the Rs. 275 for which 

e bonds have been drawn was due upon 

the promissory.note’; therefore that indi^ 

cates that this could not have been the 
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real consideration for the bonds. If this 
is right then I can only bold that the 
defendant has not discharged the burden 
which lay upon him cf proving what tlie 
consideration really was and its extent, 
and so would be liable for the full Rupees 
275 and its interest. Hence it is not an 
argument that helps him. The lower 
Court has decided that the real consi- 
deration of the bonds was the old pro- 
missory note, and as only Rs. 249-11-0 
was then due on this note, has decreed 
the claim as if the bonds were for that 
figure instead of Rs. 275. The plaintiff 
is content with that decree, and, as the 
defendant has not shown that it gives 
too much, I dismiss his application for 
revision with costs. Pleader’s fee Rs. 15. 

B.v./r.k. Application dismissed. 
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Jackson, J. C. 

Siyaram — Applicant. 

V. 

HamnaTayan and otliets — Non-Appii- 
cants. 

Civil Revn. No. 525 of 1930, Decided 
on 7th July 1931. 

Civil P. C. (1908), O. 21, R. 89 — Property 
attached and sold — Purchaser from judg- 
ment-debtor during continuance of attach- 
ment has interest in property within O. 21, 
R. 89. 

When a property is attached and sold, a per- 
son who purchases it from the judgment-debtor 
during the continuance of the attachment has 
an interest in the property within the meaning 
of 0. 21, R, 69 so as to entitle him to apply un- 
der that rule to have the sale set aside; and the 
dismissal of such person’s objection under R. 68 
followed by failure to bring the suit under R. 63 
does not preclude him from making an appli- 
cation under O. 21, B.S9: A. J. R. 1926 Wa|7Vl0, 

[P 22 0 1 2] 

S. B. Bohde — for Applicant. 

D. IF'. Kathalaijj V.G. /os/it and i2. G* 
Bao for Non-Applioanfes. 

Judgment. — Ramuarayan, tha first 
non-applicant, in exacution of a decree 
against Bapumiya, tha third non-appli- 
cant, attached a house and brought it to 
sale. The sale was held on 8th July 
1930 and tha house was sold for Rupees 
2,800 to Moharan Aii, the fourth non- 
applicant. Rateable distribution of the 
proceeds had been claimed by Narayan, 
the second non applicant, and the amount 
due to him and to Ramnarayan, who 
brought the property to sale, was Rupees 
1,500. The balance of Rs. 1,300 was 
attached by Siyaram, the present appli- 
oant, another decree-holder of Bapumiya. 


Siyaram v. Ramnarayan (Jackson, J. C.) 
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MoiiA'a nal All. tho fiftli non-ipplicanfc, 
lio.vovoi*, who liul houiihs the house 
fro u l>ii)U’uiya after attachrQaQb by 
liirnn ir lyan l>ut l)3toro fclio auctioa-s lie 
ajiplie:! succossfully uti'lor (). 21, U. 89, 
8ch. 1, to the Civil L\C., to have the sale 
sot a<i.lo. The sale proceels have bean 
or.IoraJ lobe roturnel to the anction- 
purch?«:;cr anl if thisonler is upholl tha 
applicint will lose the beoeSb of his at- 
tachment. JIa has .accortlingly applied 
for revision of the lower Court’s order 
setting aside the sale. 

The first point taken on behalf of the 
applicant is that Mohammad Ali was nob 
entitled to have the sale set aside under 
O. 21, U. 89, Civil P. C., because he 
neither owns tho property sold nor holds 
an interest therein. Mohommad Ali had 
raised an objection to the atbaohraent of 
the liouse, bub his objection hid been dis- 
allowed and he brought no suit under 
0. 21, li. G3. It is argued that tho order 
disallowing his objection is conclusive of 
the fact that Mohammad Ali has no in- 
terest in the property sold, lieliance is 
place.l upon the decision in Onkar v. 
Dhansiiujh (l), the placituna of which 


runs as follows: 

"The words 'either owning the properlv or 
holding an interest’ in li. 89, O. 2L, Civil P. G., 
indicate a present subsisting ownership or in- 
terest in tho applicant. 


A person whoso claim under R. 53 as well as 
suit under R. 03 of tlie said order have already 
been dismissed cannot appiv under the said 
rule.” 


This placibum is stated widely enough 
to apply to the facts of the present case, 
in which tho failure to institute a suit 
under R, G3 has the same olleot as if 
such a suit had been instituted anl dis- 
missed. Tho facts however of the two 
cases are very different and tha enuncia- 
tion of tha law contained in Onkar v, 
Dhansinrjh (l). must be interpreted with 
reference to the facts of that case, in 
which it was held that the sale to tho 
objector of the attached property was not 
genuine. That finding in tho objection 
proceedings and in the suit that followed 
clearly did preclude tha objector from 
applying to have the sale that followed 
set aside under R. 89. 

In the present case the sale to Moham- 
mad Ali is admitted to be genuine; but, 
as it took place after Raranarayan’s at- 
tachment, under S. G4, Civil P. C., it was 
void as against Ramuarayan’s claim and 

(1)" A, 1. R. 10 >G Nag. 10=99 1. U. 903=31 N. 

L, li. 103. 


could not affect his right to bring the 
property attached to sale. What! 
Mohammad Ali pleaded in the objectionj 
proceedings was that Ramnarayan had 
agreed to give up his right under the at- 
tachment and all that the executing 
Court decided was that the alleged agree- 
ment had not been proved. There was 
thus no decision that Mohammad Ali had 
no interest in tho property attached and 
the dismissal of his objection was no bar 
to his making an application under 0. 21 
R. 89. 

The qiiesbion then arises whether 
Mohammad Ali’s application has been 
rightly allowed. I am not precluded 
from considering this question in revi- 
sion, because there has clearly been an 
irregularity on tho part of the lower 
Court. Under O. 21. R. 92 (2), Civil P. 
C., no order setting aside a sale shall be 
made unless notice of the application has 
been given to all persons alTectod there- 
by. No notice of Mohammad All’s ap- 
plication was given to Siyarara, the pre- 
sent applicant, though it seems to mo 
clear that he was a person alTecbed by 
that application, the granting of which 
would nullify his attachment of the sur- 
plus sale proceeds. As his case was not 
before tlie lower Court, I can certainly 
consider it; but I have come to the 
conclusion that there is not sulBoient 
ground for refusing to set aside the sale 
in the fact that Siyarara’s attachment 
becomes ineffective. If the sale is con- 
firtned, tlion IMohammad Ali will lose the 
interest that he acquired by the sale in 
his favour and, as between Mohammad 
Ali and Siyarain, I think that the former 
is better entitled to protection. 

I am of opinion that the order of the 
lower Court should be maintained and I 
dismiss tha application for revision with 
costs. I fix pleader’s fee at Rs. 25. 

V.B./u.K. BevUion disynissed. 

A I. R. 1932 Nagpur 22 

Macnaiu. J. G. 

Ladiiram — Appellant. 

V. 

Sakharam — Respondent. 

Miso. Appeal No. 42 of 1930, Decided 
on 2l3b March 1931, from order of Dist, 
Judge, Ghhindwara, D/- 28bh January 
1930, in Insolvency Case No. 18 of 1928. 

Provincial Insolvency Act (1920), Si. 43 
and 27 (2) — Time for application for dii- 


1932 


Gulabgir V. Nathmal 


Nagpur 23 


■charge can be extended even if application 
for extension is not made in time. 

Section 27 (2) authorizes a Court to extend 
the time for an application for discharging an 
adjudicated insolvent even if an application for 
extension of time is made after the period speci- 
fied for the application for the order of dis- 
. charge has expired : A. I. R. 1928 Po,t. 333 

^ iP.B.) and A. I, R. 19:0 Mad. 389 (F.B.), Foil. 

[P 23 G 2] 

T. J. Kedar—ior Appellant. 

B. V. Pradhan — for Respondent. 

Judgment.— Sakharam presented an 
insolvency petition : he was declared an 
insolvent on 17th July 1928 and was 
'allowed sis months’ time to apply for a 
final discharge. Laduram, a creditor, 
asked that certain transfers made by the 
applicant should be annulled. While pro- 
ceedings in this application were pend- 
*' ing, Laduram, on 9th January 1930, 

asked that the order of adjudication 
should be annulled on the ground that 
the debtor l)ad nob applied for an order 
of discharge within the period specified 
by the Court. The insolvent appeared 
■and agreed that the order of adjudication 
should be annulled, but Laduram dis- 
covering that the annulment of the order 
of adjudication would put an end to pro- 
ceedings for annulling transfers, asked 
that the order of adjudication should 
remain in force. 

The learned District Judge, without 
-deciding whether ha had power to extend 
the time fixed for the application of dis- 
•charge, held that there was no reason for 
the exercise of that power and annulled 
the order of adjudication. Laduram, 
? after obtaining the leave of this Court, 

has filed an appeal. 

In Bam Krishna Misra Ex parte (l), 
Das and Ross, JJ., held that the provi- 
sions of S. 43, Insolvency Act, were 
mandatory and that the order of adjudi- 
cation must be annulled if a debtor had 


not applied for an order of discharge 
within the period specified. Bub this 
decision was overruled by a Full Bench 
in Gopal Bam v. Magni Bam (2). A 
Full Bench of the Madras High Court in 
Palani Goundan v. Official Beceiver^ 
'Coimbatore (3), approved of the Patna 
Full Bench decision. I agree with the 
reasoning in the Patna and Madras High 
Courts Full Bench decisions and hold 

(1) A. I. R. 1925 Pat. 355=88 I. 0. 70=4 
Pat. 51. 


(2) A. I, R. 1923 Pat. 338=107 I. C. 830 
Pat. 375 (P.B.). 

^3) A. I. R. 1930 Mad. 389=124 I. C. 61= 
Mad. 288 (P.B.). 


that S. 27 (2). Provincial Insolvency Act. 
authorizes a Court to extend the time for 
an application for discharging an adjudi- 
cated insolvent even if an application for 
extension of time is made after the period 
specified for the application for the order 
of discharge has expired. The learned 
District Judge then had power bo allow 
the application made by Laduram and 
to extend the period within which the 
debtor could apply for his discharge : in 
my opinion there was good reason for 
the exorcise of the power. 

It is nob material that the creditor 
had applied for annulment of the order 
of adjudication, as this application was 
made owing to misapprehension of its 
success and had bean withdrawn. It 
seams obvious that it was not the inten- 
tion of the framers of the Provincial 
Insolvency Act that the debtor should 
derive advantage from his failure to 
apply. I remark that in Palani Goundan 
V. Official Beceiver, Coimbatore (3) the 
application to extend the time for the 
application for discharge was made by a 
creditor. Laduram will be prejudiced if 
he is unable to pursue his application 
for annulment of transfers. I therefore 
set aside the order of the District Judge 
and direct that the period within which 
the debtor should apply for discharge be 
extended up bo a date which will allow 
of a decision on the application for an- 
nulment of transfers ; costs in this Court 
will be borne by the respondent ; coun- 
sel’s fee Rs. 40. 

V.B./r.k. Order set aside, 

A. I. R. 1932 Nagpur 23 

Bose, A. J. 0. 

Gulabgir^ App\\Ga,nt, 

V. 

Nathmal — Non-Applicant. 

Civil Ravn. No. 353-B of 1929, Deci- 
ded on 26th March 1931. 

(a) Negotiable Instruments Act (1881), 
Ss. 4, 8 and 13^Pro*note — Consideration not 
from ostensible payee X but from real owner 
y — Pro-note recital that consideration was 
from X — Y suing on pro-note — Pro-note not 
payable to bearer nor endorsed to order — Y 
cannot sue on pro-note as such, 

Where a pro-note has been executed in favour 
of Z and the consideration for it also purports 
to have moved from X but where it is admit- 
ted that really the consideration has moved 
from Y and where the instrument is neither 
made payable to bearer nor endorsed to order, 
then Y cannot sue on the basis of the pro-note 
as such, but has to fall back on the original oou* 
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si ]r*rat ion . i'lio doctriiiGof heniml ^innotbo 
4 P1 _jI cl in -U' h a c i=o : {(.’n -c ^ : ;/• .7 s<,- /.) 

[P 2\ C -J, I’ /S C -2] 
(h) Negotiable Instruments Act (1881', 
*^5. 3 and 43 — Assignee of pro note can sue 
on it, tlioijgh not named in pro-note. 

There oan he a vilnl a ? = i}. n mcnt of a pro-nedo 
as i ch’ SC'ir.-acticn And provided that S. 1:30, 
T. i*. A..;, r IS I -'^en r-oinn);’ 1 with, su<-li an as* 
signre an he entitled to the po=-c=^sii‘>n of the 
i nst ru ir f-n t i n liiso.vn na n^' ind c ui sue on if, 
:bou;;h liis ntine is no*, in the itistrimunt. 
What the Xe^otiaMc ii striinients A( t does is 
to [Tuhii^it nepoiiiLion except i ti tl*e ntaijne r 
spe-.'idcd i.v it, h,7t not to proh.l»it a?-j-.'.nii’ent 
ill tny of ihc sever, il \v 1 v 3 allowed bv ] iw. The 
d i iS: fence is t h 1 1 i’l the litter c ise t lie note is 
I'.icej Si'iliject to all defects, bnt not in tlic for- 
mer : 80 M>id. 8S ; 17 Jf. L. J , 303 ; 21 M-vl. 

'^1: .1. 1923 iVr?-;. 51 and J./. /^lOiO 

Ml. 274, ReJ. 05 (j |] 

(c) Contract Act (1872). S. 62-Pro-note- 

Antccedent debt— Pro note for such debt— 

Suit on pro-note failing, action on debt would 
lie. 


■Vhero tliere exists antecedent debt and ; 
pr nii sory note is o;xecnted for such a debt 
suit, on the promissory note failing, an actioi 
on the debt would lie. It cannot be sai( 
ihit bocau.se the advance of monev and the esc 
cut; .11 of the promissory note were simultanc 
01?, :i suit would lie onlv on tbo [.romisscr' 
note and not on the debt evidenced bv it. Then 
seems lobe nothing in reason in’ support o 
such a distinction: A.I.R, 1928 AIL 37 
[LL li.) and IQ Ma-L 727, Foil. fp JG 0 2 

fdj Civil P C. fl908), O. 6, R. 2 and O. 7 
R. 7--Faclsin plaints entitling plaintiff l< 

particular relief— Plaintiff is entitled to it, i 

Court deems it just — Practice, relief. 


Whore a plaintilf lias slated the facts fully in 
his plaint which give rise to an allernativo 
cliim, but he has not formally asked for that, 
relief the Court ctn grant the allcrnativo relief 
though not specitically asked for. If the facts 
stated in the phint entit lo the plaintiff to a 
iiariicul ir relief he is entitled to he given it 
even though bo may not have tsked for it spe- 
ciQcally, provided the Court thinks it just to do 
So : ( (Ja<:e Ixin [p OG C 2] 

Cr. G. Uatwrdne--iQv Applicant. 

V, iV. Uerleka) for Non- Applicant. 

Judgment. Tho claim in this case is 
based Liiion a promissory note, but it is 
one exoouted in somewhat unusual cir* 
cumstances. It is drawn in favour of 
oneShrikuraar Jaikuraar Cliawro. Tho 
consideration of Ks. 12o purports to have 
been advanced by him in cash. And yet 
both the plaintilf and tho ostensible 
payee Siuikumar Chav, re are agreed that 
the consideration never moved from him; 
and that Shrikuinar has no interest in 
the Dcte. The plaintiff claims that ho 
is the real person interested in tho trans- 
action, that he advanced tho money to 
the defendant, and that Shrikumar 
merely lent him tho use of his name. 
This is the case which has been accepted 


by tho learned Judge of tho lower Court* 


Tho next question is of greater diffi- 
culty. It arises in this way. The pro- 
missory note has been drawn in favour 
of Shrikumar and not tho plaintiff, and 
th.e con.^icleration purports to have moved 
from Shrikuinar. It is nob made pay- 
able to “ Shrikumar cr bearer;" nor dces| 
it i e ir the words " Shrikumar or order."' 
It has no endorsement. It is, 

t'-ierefore the type of document contem-| 
plated by Ulus, (b) to S. 4. Negotiable; 
Instruments Act, 1881, and falls within; 
tho deHnition of “promissory note" giver 
therein. The question which arises, 
then, is whether the plaintiff, whose 
name does nob appear on that document, 
can sue upon it. cr whether that is a pri- 
vilege reserved for Shrikumar alone. 
U[on this point there is a ccnllict of 
authority . 

The following authorities hold that the 
real owner cannot sue : Eeoti Lai v. 
Manna Knnwar (l), Dori Lai v. Sewak 
Earn (8), Enviannja Af/ijangar v. Sada- 
(lopa Aiji/angar (3) and Suhba Earayana 
Vath/yar v. Eamaswami Aiyar (4). The 
following bold he can : Gunnniirti v. 
Sivayya (5), Brojo Lai Saha Ihtnilcya v. 
Bxidh Noth Pyarilal Sc Co, (0), anil an 
obiter in Suhba Na ra yana Vathiyar v. 
Eamasu(t)ni Aiyar (4). So far as this 
Court is concerned, Kotval, A. J. C., has 
followed the former view' in Vishnu v. 
Achut, A.I.E. 1928 Nag, 54. lie 
holds that the real owner cannot sue 
upon a promissory note not payable to 
bearer. Tl.is ho deduces from S. 8, 
Negotiable Instruments Act, which states 
that tho 

lioldor of a promissory note is any person 
cntitlocl in bis own name to tho possession 
thereof.” 


Following tho ruling in Subha Nara- 
yana Vathiyar v. Earnastcayni Aiyar (4), 
ho holds tliat the words “ entitled in 
his own name " can only mean tho per-| 
son named in the note, that is the payee 
or tho indorsee. With the proposition' 
that tho doctrine of benami cannot be; 
applied in snob a case I am in entire and- 
respectful agroomont. But J respect- 

(1) A. 1. U. 1922 AH. .70=65 I. 0, 765=44 
All. 200. 

(2) [1016J 29 I.C. 9SS. 

(3) [1904] 26 Mad. 205=15 M. L. J. 249. 

(4) [1906] no Mad. 88=16 M, h, J. 503 (P.B.). 

(5) [1897] 21 Mad. 391. 

(0) A. I. R. 1028 C.al. 143=105 I. 0. 549=55 
Oal. 551, 
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fully diS’er from fche wider position that 
nc person not named in an instrument 
of that kind can ever sue. 

Thera are authorities which contem- 
plate a valid assignment of such an in- 
strument as a chose-in-action : see, Mii- 
hamad Khumarali v. Eanga Bao (7), 
Suhba Narayana Yaihiyar v. Rama- 
swami Aiyar (4) and Arunacliala Beddi v. 
Suhba Beddi (8). And, provided the pro- 
visions of S. 130, T. P. Act, had been 
complied with. I would find it difficult to 
see^ how such an assignee would not be 
entitled to possession of the instrument 
lin bis own name. What the Negotiable 
Instruments Act, does is to prohibit nego- 
tiation except in the manner specified by 
it, but not to prohibit assignment in any 
of the several ways allowed by law. 
The diHerence is that in the latter case 
the note is taken subject to all defects, 
but nob in the former. For purposes of 
negotiation the scheme of the Act is to 
divide^ the instruments with which it 
deals into two broad categories. In the 
first it places those which are either ex- 
pressly or constructively payable to 
bearer within the meaning of S. 13 (l), 
Expln. (2), Negotiable Instruments Act. 
These are negotiable under S. 47 by 
more delivery, coupled of course with 
the intention of passing the property 
therein. They pass from hand to hand 
in exactly the same way as bank notes 
or cash. They represent money and pos- 
sess most of its characteristics. Had the 
note been of this kind, I think, the plain- 
tm could have recovered as a holder in 
due course under S. 9. But it is not. It 
falls within the second broad category, 
namely, those payable either expressly 
or constructively to order, within the 
meaning of S. 13 (l). Expl. (i). The 
instrument now in suit being an instru- 
ment payable to a particular person and 
not containing words prohibiting trans- 
fer or indicating that it shall cot be 
transferable, is taken to be an instru- 
ment payable to order. That is the 
meaning of that section. It is also the 

decision of Jackson, A. J. C., in Bankidas 

V. Ta^iabai (9). And under S. 48 of the 

0 such instruments can be negotiable 
only by endorsement and delivery. 


7 [1901] 21 Mad. 651. 

8 [1907] 17M.L. J. 393 
(9) A. I. R, 1929 Na ^ ^ 

25 N. L. R. 173. 




Advocate C .hw t 

Jamrnu & \ aihnilr 


Ex. P-1 contains no endorsement and 
therefore was incapable of negctiation in 
the state in which it then stood and new 
stands. That being so the plaintii'f can- 
not sue upon it as such : and no questicn 
of assignment arises, for there has been 
none. So, if the matter ended there the 
plaintiff’s suit wmuld have to be dis- 
missed. But in my opinion it dees net. 

It is argued by the learned pleader for 
the non applicant upon the authority of 
Biojo Lai Saha Banikya v. Budh NatU 
Pyari Lai & Co. (6), that the only effect 
of the plaintiff not being nauied in the 
note would be to deprive him of the spe- 
cial privileges which the ordinary holder 
of a promissory note can claim, such, for 
instance, as the presumption relating to 
consideration, but that it would not dis- 
entitle him from suing. In other words, 
he desires the promissory note to be ig- 
nored as such and the suit to proceed 
upon the original consideration. I am 
not prepared to agree that Brojo Lai 
Saha Banikya y Budh Nath Pyari Lai 

and Co. (6), lays down quite that pro- 
position. It definitely holds that a real 
owner can sue upon the note provided he 
is capable of giving a good discharge to 
the debtor from the holder of the instru- 
ment— -a view upon which I express no 
opinion. But there is a mass of autho- 
rity to the effect that if for any reason 
a plaintiff’s suit upon a promissory note 
fails, then he can fall back upon the 
original consideration and sue upon that, 
apart from the note, provided it is other- 
wise open for him to do so. Their Lord- 
ships of the Privy Council have decided 
that m Saminathan Chetiy v. Palani- 
<^)pa Chetty (10). So has this Court in 
Gokuldasv. Parmanand (11) and Nathnsa 
V. Phulchandsa (12). There are also 
other cases to which I need not at the 
moment refer. 


The only thing therefore, is to see 
whether the plaintiff is for any reason 
precluded from falling back upon the 
original consideration. At one time 
there seemed to be a feeling that he 
would be if the lending of the money 
and the making of the note were so con- 
temporaneous as to form parts of one 
transaction. Sheikh Akbar v. Sheikh 
Khan (13), Parsotam Narain v. Taley 


(lo; U914J 41 I. A. 142=26 I. C. 228 (P. C.) 


aij 

( 12 ) 

(13) 


1909 

1912 

1881' 


6 N. L. R. 125=8 1. C. 283. 
8 N. L. R. 7=14 I. G. 399. 

7 Cal. 256=8 C. L. R. 528. 
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2>; Nftgpur Gulap^gir V. NAXn^i 

(l-O- Pothi Rp>hli V Velii}fiir!asivayi 

Mnliui Siistriritl v. Visrnnath'^ 

P<i ^ifhi nn'ifllii (iG)anfl Amm‘ilu Am- 
m'tJ V. yj'nn i'uri Ammctl (17), are illus- 
tration«< of point of viow. Bub, tho 
null: of aubhorifcy, including that of this 
Ccurl , is Mie other way : soo ( > iki/hJas 
V. [^irm'Dian^^ (il). f^rnmaUhi San- 

'loA V. Dir.irha yiath Dey (IS), Mian 
Pi!: h V. PoAhij/a (H)), Kiindanlal v. 
PJir:r,)i I)n^, (20), DJiaucsioar Saint v. 
Jhnn/UpGir (21), Krishnaji v. liajmal 
(22), lianrhhod v. Eavjhihhai (23), 
('hiflaml'dr-im Clicttiar v. A\nja$warai 
TlirV't'd (21), and Matarajulit Naialcrr v. 
Sahrama)n-ni Cheitiar (25). In Dhanes- 
7i-ar Saha v. Ramnip Gir (2l), Kulwant 
Siahay, d . following tlio decision of 
Potheram, C. J., in Pramotha Nath San- 
dal V. Dwiirlca Natli Dei/ (lb) holds : 

“ An implied contract to repay money lent 
al\7a. s arisei^ from the fact that the monev ia 

^ w 

lent, even though no express promise, either 
wriitc-n or verbil, is made to repay it. It fol- 
lows therefore that apirl from the instrument, 
viz., the promissory note, there is always a con- 
tract to ropiy a loan, and such contract can be 
proved independently of tho instrument,” 

In 2{u)i<hni Lai v. Bhikari Das ^20). 
balaiman and Kendall, JJ., state : 

" \'/e further think that even if the plaintiffs 
were not able to prove tho whole contract by 
this additional evidence, they could succeed if 
their suit were treated as one for recovery of 
tho amouL.t bad and received, or for compensa- 
tion for tho amount paid by -them on behalf of 
tho defendants to the creditor of tho latter 
under S. 70. Contract .\ct. The suit therefore 
cannot ueco‘^parilv fail bseau.se tho hundis are 
not. adjiiissiLdo in evidence.” 

Referring to the distinction which 
some authoritie.s draw lictween cases 
where tho execution of tlio promissory 
note and the taking of the loan are 
simultaneous and here where they aro 
not, Boys and Kendall, JJ-, observed in 
the Full Bench case of Mian Bakhsh v. 
Bodhiya (19), that they can find no basis 
for such a distinction, and they quote 

(H) [1903] 20 All. 178=(1903) A. \V. N. 217. 

(15) [I88ti] 10 :Mad. 01. 

(10) [191.3] 3S Mad. 000=21 J. C. 

(17) [1017] -13 I. C. 700. 

(18) [1.890] 23 Cal. 8.51. 

(19) A. I. R. 1028 All. 371 =115 I. 0. 030 = 50 
All..s39(S. (3.). 

(20) A. 1. R. 1929 All. 25-1 =110 1. C. 293 = 51 
All. 530. 

(21) A. I. R. 1928 P<at. 420 =111 I. G. 482 = 7 
Pat. 815. 

(22) [1890] 21 Bom. 300=2 Bom, L, R. 25. 

(23) A. I. R. 1920 Bom. 357=95 I. 0. 817. 

(21) [1910^ 40 M\(\. 5S5=.30 I. 0. 741. 

(25) A. I. R. 1922 Mad. ISl =09 1. C. 939 =45 
Mad, 773. 


AL (Bose, A. J. C.) 

the observations of Abdur Rahim, J., in 
Shanmuganatha Chetiiar v, Srinivasa 
Aiyar (26), where he says : 

“ Whoro there exists an anieceodent debt and 
a promissory note i? o.xecuted for such a debt, a 
suit on the promissory note failing, an action 
on tho debt would lie. Tho whole contention 
is that because the advance of money and the 
execution of the promissory note were simulta- 
neous, a suit would lie only on the promissory- 
note and nob on tho debt evidenced bv it. There 
seems to bo nothing in reason in support of such 
a distinction.” 

With these observations I agree. 

One question alone remains. The 
plaintiff s suit as laid was founded on 
tho promissory note. He has stated the 
facts fully in his plaint which would 
give rise to the alternative claim, bub he 
has not formally asked for that relief. 
Does this operate as a bar ? I am of 
opinion that it does not. As Hallifax 
and Kotwal, A. J. Cs. observe in Jairain 
v. Motilal (27) : 

” A Court should not bo astute to defeat a 
claim, uot on eonslder.ation of tho merits, bub 
on some technical point of procedure.” 

Under O. 6, R. 2. Civil P. 0.. all that 
a plaintiff need do is to state in a 
concise form the material facts upon 
which he relies for his claim, lie has 
not to plead law. Under 0. 7, R. 7, the 
plaintiff has also to state specifically tho 
relief which he seeks either simply or in 
the alternative. But that order also 
states that ; 

“ it shall not bo necessary to ask for general or 
other relief which may always bo given as the 
Court may think just to tho same oxtoxit as if 
it had been asked for.” 

The meaning is clear. If the facts 
stated in the plaint entitle the plaintiff 
to a particular relief he is entitled to 
bo given it even though he may not have' 
asked for it specifically, provided the. 
Court thinks it just to do so. This was- 
the decision of tlieir Lordships of the 
Privy Council in Gopi Narayayi Khanna 
v. Bansidhar (2S). It is also the rule 
enunciated in the following cases : 
Cockerell v. I'fickens (29), Sukhdeo Prasa.l 
v. Lacdnnan Singh (30), Tletnendra Nath 
Hoy U pendra Narain Roy (31). Ab~ 


(25) [191G] 40 Mad. 727 = 35 T. 0. 219. 

(27) A. 1. R. 1021 Nag. lOG =58 I. 0. 961 = 17 

N. li. R. 22. 

(28) [1905] 27 All. 325=32 I. A. 123=2 A. L. J. 
330=8 Sar. 799 (P. G.). 

(29) [1840] 2 M. I. A. 353=3 Moor. P. 0. 9S== 

1 Sar. 203 (P. C.). 

(30) [1902] 24 All. 456=(1002) A. W, N. 114. 

(31) [191GJ 43 Cal. 743=32 I. 0. 437. 
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bakke Heggadethi v. Kinliiammii Shetty 
(32), Venkata Jaggannatha Raja v. 
Radhakrishniali (33), and Rup Ram v. 
Harphid (34). 

In the view I have taken in the pre- 
sent case, it is unquestionable that the 
plaintiff would have bean entitled to a 
decree if he had specifically asked for 
the alternative relief. No new facts had 
to be stated ; they were all there. There 
was nothing to take the defendants by 
surprise. Ha has pleaded fully to all 
the facts. There was a full investigation 
and there are clear findings. Therefore 
I think it just that the plaintiff should 
be given his decree just the same as if 
he had asked for relief. I am supported 
in this by the following authorities in 
which the alternative relief was given 
upon a claim originally based upon a 
promissory note, though it had not been 
specifically asked for : 

Golap Ghand Marioaree v. Thahurani 
Mohokoom Kovaree (35), Pramatha Nath 
Sandal v. Dtoarka Nath Dey (18), Sami- 
nathan Chetty v. Falaniappa Chetty (lO), 
Dhaneswar Sahu v. Ramrup Gir (21) and 
Krishnaji v. Rajmal (22). 

I therefore reject the application with 
costs. Pleader’s fees Rs. 15. 

_B.v./b,.k. Applicition rejeoted. 

(^) [1906] 29 Mid. 491. 

(33) [1916] 32 I. 0. 9U. 

(31) A. 1. R. 1921 Lah. 125 = 64 I. C. 896 = 2 
Lah. 256. 

(35) [1878] 3 Cal. 3U=2 0. L. R. 412. 
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Staples, A. J. C, 

J agmohanprasad — Appellant. 

V, 

Sampatlal MulGhand^Respondent. 
Appeal No. 593 of 1923, Decided on 
31st January 1931, from decree of Dist. 
Judge, Jubbulpore, D/. 9th August 1928. 

Contract Act (1872), S. 188— Agent doing 
unauthorized act — Principal is not bound 
though deriving benefit therefrom — Agent not 
disclosing principal’s name— There can be no 
claim against principal — Contract Act, S. 230, 
A principal cannot ba bound by an unautho- 
rized act done by his agent, even though he de- 
rives benefit therefrom, and when the agent 
does not disclose the name of his prinoipal there 
can be no claim agaiusb the princioal : 14 C. P. 
L. R. 22, Rel on ; A. I. R. 1927 Oudh 44, Dist,; 
A. I. R. 1918 P. C. 148 and 33 Gal. 343, Re}. 

[P 23 0 1] 

M. D. Khandehar — for Appellant. 

M. B. Kinhhede — for Respondent. 
Judgment. — Respondent 1, firm of 
Sampatlal Mulohand brought a suit against 


the appellant and respondent 2 Chhakori- 
lal. In the trial Court a decree was 
passed against both the defendants, bub 
on appeals the District Judge found that 
only the appellant, who was defendant 2, 
was liable, and dismissed the suit as re- 
gards defendant 1. 

The plaintiff-respondent has not ap- 
peared, and this appeal -has been heard 
ex parte against him, he apparently be- 
ing satisfied now with the decree against 
the appellant only. In my opinion it is 
clear that the present appellant cannot 
escape liability, and the only point really 
at issue was whether the other defen- 
dant, i. 0 ., the respondent Chhakorilal, 
could be held liable or not. The estab- 
lished facts are that the respondent 
Chhakorilal owned lime works, known as 
the Chhakorilal Pathak Lime Works, at 
Jukehi, and the appellant Jagmohan- 
prasad was an agent of Chhakorilal, 
holding a power-of-attorney. Jagmohan- 
prasad borrowed Rs. 600 on 30bh Decem- 
ber 1924 and Rs. 200 on 1st January 
1925 from Sampatlal Mulchand and exe- 
cuted a promissory note for each loan. 
These notes have been produced in evi- 
dence as Bxs. P-1 and P-2 and are admit- 
ted. The notes are signed by Jagmohan- 
prasad alone in his ’personal capacity, 
and it is clear that, if the suit had been 
brought on those notes, under S. 23, Ne- 
gotiable Instruments Act, only Jag- 
mohanprasad could be held liable. The 
suit however was brought nob on the 
notes but for the consideration, follow- 
ing the procedure which appears to be 
sanctioned by a passage in Janki 

Das v. Sir Kishan Pershad (l). It seems 
to me that the plaintiff’s object in bring- 
ing the suit upon consideration instead 
of upon the promissory notes was to get 
over the difficulty of S. 28, Negotiable 
Instruments Act, and to make Ghhakori- 
lal also liable for the debts because the 
money was used for the business. 

Even however granting that the suit 
was for the consideration and nob on the 
promissory notes, so that S. 28, Negoti- 
able Instruments Act, would-nob apply, 
I would agree with the lower appellate 
Court than Chhakorilal cannot be held 
liable, but that the appellant was rightly 
held liable. zVdmitbedly the money was 
taken by the appellant and also admit- 
teily the appellant took the loans in his 

(i) a. I. R. 1918 p7C.T46=50 I. G 2L6=:46 
I. A. 33=46 Gal. 663 (P.G.). 
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OA'A nirno an.] not ;*s a^;ent. Under 
- id, Lotitracj Act, therotora Jagmo- 
aanprasa'i '-vonld ho porf^onallv liable on 
tile contract, ac !io did nob discloso tho 
‘ 1^026 of hi:; I.rinci;-.ii. Tlie lermod 
coun-^ol lor ;lio appcllmb ,ha 3 argued that 
’Joder >. Contract Act tho appel- 

agent In i anCioritv bo hon-o'.v 

onoy for the hu.Cno.s of the firm, and 

c^;C,i AUnhaJ.i^l Bank, 

' ■ ‘^'^<-'knoin (2). It may he noted ho-n^- 
or ‘ r.at in the jnosent case it is ex- 
HO'.dy mentioned in tho powor-of-at- 
'j. uoy that Jagmohanpra^ad has no 
I over to hcrrow money, and thoreforo 
he vyo’il 1 not have autbori: y under S. IhS, 
oom'ract A.cC to boirow. [n tliis con- 
nexion . vvonld refer to Ferouson v. Uni 

L'litJ (.j). The Lucknow case 
moreover can l e distinguished on the 
gicund tha b tliero the agent ostensibly 
gave iiim.^eif out a.^ an agent and did nob 
norrow on liis own account, hub only oh- 
t.aiim 1 pcirmiision to overdraw the account 
of the Grin. Tho overdiMlb moreover 

clearly for the honutib of tlie firm’s 
business. 

Tile fret tiiat tho money borrowed was 
applied ior the purposes of tho firm may 
give I'ise to a caine ol action botwoon 
dagmohanprasad and Ciihakorilal intorso 
'^U'j will nob givo the plaintilV-respon - 
dent any claim again-sb Ciihakorilal; nor 
c.an it absolve the apiiellant Jagmohan- 
prasad from liability. ■ The simple reason 
for thi.s.i.s that there was no contract het- 
■•veen f.ho plaiatilf-rospondent and Ghha- 
liOrilal. The learned counsel for b!io res- 
pondent has cited Heth llamlal v. Seth 
.\ar^infi'his^ (l), which is a case in point. 
Ihere it was hold that a partnership 
Grin would nob ha iiound by a contract 
made by one of the partners, even though 
the partnorshifi ha 3 derived honofit from 
^tiiQ contract: a fortiori it follows that a 
principal would not be bound by an un- 
authorizod act done by his agent, even 
though ho derived honoGb therofrotn, and 
|wlien the agent did nob disclose tho name 
of his principal there cm bo no claim 
againsb tho principal. 

r am of opinion therefore that tho 
matter has boon riglitly decided by the 
lowoi a[)p6llate Court and dismiss the 
appoal. Costs of the appeal will he borne 


{■2) A. r. 1C 10-27 OuOb -ll^OS 
Luck. 253. 

(3) [10001 33 Cal. 313. 

(i) [iroO] M 0. r. L. K. 22. 


I. 0. 783= 
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by the appellant. Other costs as ordered 
by the lower appellate Court. 

v> .y./n.K. ^-1 ppea I d is m i ssed . 
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Macnair, j. C. 

Shankar Ba.o and others — Appellants. 

V. 

Daulat and others — Respondents. 

Second Appeal No. SO of 1930, Decided 
on 7th April 1931, from decree of Dist. 
Judge, Nagpur, D/- 23rd October 1929. in 
Civil Aj)p 0 al No. 13G of 1929. 

Act (1898), S. 39— Mortgage 
ot holding by occupancy tenant without legal 

necessity is competent — Sons have no vested 

interest by birth. 

So long as tho Teninoy Act (2 of 1893) was in 
force sous obtained by birth no vc.sted interest 
in an occupancy holding, and it was fpnto com- 
petent for an occupancy tenant to mortgage the 
holding without legal necessilv : 4 N. L li. 

0 ; 5 xV. L. n. 172 ; 8 .V. L. R.'loi ; G N. L. U. 
G and ,1. I. U. io.30 Na-t. G5, lief. [P 29 G 2] 

.‘1. N . ChoTfjhade —iox Appellants. 

W.R. Puranik for Respondent I, 
Judgment.— On 18th June 1910, Sita- 
tarn executed a mortgage deed in favour 
of the plaintiff. Tho mortgaged property 
with which I am concerned consisted of 
an absolute occupancy holding and a 
bouse appertaining to this building. At 
the date of the mortgage deed Sitaram 
and^ bis sons formed a joint Hindu 
family. The plaintiff sued for foreclo- 
sure : he has f-iiled bo prove that there 
was legal necessity for the mortgage. 
Tho trial Judge hold that the sons had a 
vested interest in tho holding and passed 
a foreclosure decree with respect to the 
share of Sitaram. 

The lower appellate Court held that 
tho right of an absolute occupancy ten- 
ant was not a proprietary but a tenant 
right and that the sons of an absolute 
occupancy tenant had no vested interest 
in the holding curing the lifetime of the 
tenant. Tlie learned Judge remarked 
that S. 0, Tenancy Act (Act 1 of 1920), 
merely laid down tho manner in whioli 
the suooossion was to bo regulated after 
the death of tho tenant and did not 
cause the sons of tho tenant to have a 
vested interest in the Iiolding during the 
lifetime of tho tenant. A decree for 
foreclosure with respect to the whole of 
the holding and the house appurtenant 
to it was therefore passed. 

In second appeal it is urged that the 
sons obtained by birth, an interest in 
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the holding. Mr. Piaranik, counsel for 
respondent 1, does not support the lower 
appellate Court’s interpretation of S. 5 
of Act 1 oE 1920. S. 5 is as follows : 

“The interest of an absolute occupancy tenant 
in his holding shall on his death pass by inheri- 
tance or survivorship in accordance with his 
personal law/’ 

It S03U13 to be cle.trly intended that 
the sons of a tenaai should an in- 

terest by birth : otherwise the interest 
of a tenant would salioee, if ever, pass 
by survivorship. This is made clear by 
S. 2, Tenancy Act, which contains a 
clear proviso : 

“No person shall t^ke any interest during the 
lifetime of any ancostcr of such person in the 
male Hue of descent from the tenant.” 

The absence of such provision in S. 5 
shows that, on the death of a tenant, his 
descendants begath^r with their progeny 
take the same interest in the holding as 
they would in tha case of other property. 
In a recant’ Bench decision it has bean 
affirmed that, under tha new Tenancy 
Act, sons take an interest in an absolute 
occupancy holding by birth. S. 5 is so 
construed by mo and Mohiuddin, A. J. 0., 
in Laxmaii v. Bhulabai (l) at pp. 17 
and 26 (of 26 N. L. R) 

Bub Mr. Puranik points out that the 
question to be considered is tha interest 
of tha sons at tha data whan tha mort- 
gage was executed : if the sons had on 
tbab data no interest, the father had 
power to transfer the property by exe- 
cuting tha deed. Ha concedes that soma 
ten years later the Act of 1929 created a 
vestal in 'erest in tha sons ; but that has 
the sxma effect as if tha sons had been 
born in 1920. 

Section -11 (l) of tha old Tenancy Act 
(Act 11 of 1393) is as follows : 

“The right of an -absolute occupancy tenant 
in his holding shall OQ his death devolve as if 
it were land.” 

^Section 46 (l) of tha Act states : 

“When an occupancy tenant dies, his right in 
his holding shall devolve as if it were land.” 

These sections have bean construed by 
a series of rulings. In Panoliam Singh 
w. Nankoo Singh (2), Drake-Brockman, 

®^ated at pp. 134 and 185 : 

.Moreover, by virtue of S. 41 (1), Tenancy 
Act, tae right of an absolute occnpincy tenant 
devolves as if it were land,’ and the use of the 
word devolves ’ appears by necessary implica- 
tion to exclude, for example, the taking by sur- 
vivorship which obtains'among Hindus in res- 
pect of joint ancestral property.” 

1930 Nag. 65=1231.0. 449=21 N.L. 

(2) [1907J3N.L.R. 182. 


In Ghanyx v. Ukiind Rao (3), Stanyon, 
Ag. J. C., stated at p. 13 : 

“The Tenancy Act does not recognize such 
things as succession by right of survivorship, the 
vesting of a son’s interest by birth, and so on.” 

In Tekchand v. Tidal (4), Skinner, Ag. 
J. C., approved of the view that the right 
of an absolute occapinoy tenant was not 
subject to the rights of coparcenary and 
survivorship, which obtained among 
Mindus in respect of joint ancestral pro- 
perty. In Vilhu V. Mt. Mcndri UO, the 
view was again affirmed : 

“that the Central Provinces Tenancy Act, bv 
providing that the right of a t-mant “sh i;l de- 
volve as if it were land,” appears to exclude bv 
necessary implioation the taking by survivor- 
ship which obtains among Hindus in respect of 
joint ancestral property.” 

In Bhura v. Ramrao (6) at p. 157, 

Stanyon, Ag. J. C., referred, with appro- 

val, to his previous decision that 

“the Tenancy .let does not recognize such thiuiis 
as succession by right of survivorship, the vest- 
ing of a son’s interest by birth, and so on.” 

Mr. Ghorghade on behalf of the appel- 
lants relies on the re-marks regarding the 
nature of an absolute occupancy tenant 
right in Ragho v. Sadoo (7). It may 
well be that this right is different from 
the rights of tenants proper, but this 
does nob affect the validity of rulings 
which interpreted the provisions of the 
Tenancy Act. It seems quite clear that 
if a tenancy devolves as if it were land 
and this provision excludes taking by 
survivorship, sons can have no vested in- 
terests in the holding ; the holding could 
nob pass by inheritance if the sons had 
vested interest in it. The rulings I have 

cited interpreting the expression “devolves 

as if it were land” have been consistently 
followed for 20 years. 

The principle of stare decisis makes it 
necessiry for me to hold that sons ob- 
tained by birth no vested interest in 
an absolute occupancy holding so 
long as Act 2 of 1893 was in ford It 
is quite clear that the tenant of the hold- 
ing with which I am concerned was Sita- 
ram alone and not the joint family of 
which Sitaram was a member. The sons 
had no vested interest in the holding in 
1910 : Sitaram could mortgage the hold- 
ing without legal necessity. The appeal 


(3) [1908] 4 N.L.R. 9. 


(4) 

(5) 

( 6 ) 
C?) 


1909^ 

1909: 

1912 

[1910] 6 N.L.R. 6=5 I.O. 428. 


0 N.Ij R. 103=3 I.G. 52. 

5 N.L.R. 172=4 T.C. 792. 
8 N.L.R. 154=17 I.G. 366. 
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therefore fails and is dismissed : costs on 
the appellants. 

v.b./k.k. Appeal dismissed. 
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Grille, A. J. C. 

Madhorao Gad re — Appellant. 

V. 

Eamlal and oj/^^^r^-^Respondents. 

Second Appeal No. 603 of 1929. Deci- 
12th September 1931, against 
decision of Dist. Judge, Hoshangabad, in 
C, A. No. 209 of 1928. 

C. P. Land Revenue Act ( 19 17), S. 203 — 
Non agriculturist holder of site has no right 
of transfer with permission to occupy unless 
such permission is proved. 

Section 203 is not confiDecl to the rights of 
agricuJtiirai house-holders only;their rights and 
liabilities jire dotenniaed by the first three sub- 
clauses and the house-bolder.s in general are 
governed by the remaining sub-clauses. 

Where no declaration under S. 5, sub-Cl. (6) 
is made in respect of a village and there is no 
express contract between the proprietor and a 
non-agricultural holder of a site in the abadi 
other than a license to occupy, the license al- 
though unrevocable as far as the holder and his 
heirs are concerned does not convey with it a 
right to transfer with permission to occupy, 
unless such permission is'proved. The fact that 
the holder has built houses of substantial value 
on the site is immaterial. [P 31 0 1] 

M. E. Bobde and S. R, Gokhale — for 
Appellant. 

J. Soi — for Respondents. 

Judgment. — Mt. Kamodi, a non-agri- 
oulturist, was the owner of two houses 
contiguous to each other in Mouza So- 
dalapur. These were brought to sale in 
execution of a civil Court decree and 
were bought by one Ramratan who 
subsequently died and is now represented 
by his widow and others. The malguzar 
of the village, Madhorao claimed posses- 
sion of the site and as the defendants 
refused to vacate he brought a suit for 
possession. The defendants resisted the 
claim on the ground that as Mt. Kamodi 
was a non-agriculturist she had a right 
to transfer the houses with their sites. 
The plaintiff denied that the site could 
be transferred by her and an issue was 
framed: 

“Is the site in suit capable of being transferred 
with the house as alleged ?” 

No evidence was led in the case and 
the only document filed beyond postal 
receipts is a copy of the Wajibularz 
which is of no assistance in the case as 
it does not more than repeat the first 
three subsections of S. 203, 0. P. Land 
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Revenue Act. The trial Court decreed 
the plaintiff’s claim on the strength of 
the ruling in Naraijan v. Beliari (l), hold- 
ing that the transferee has the same 
right as the transferor provided no objec- 
tion is raised by the malguzar and that 
in this case there was an objection and 
that in the absence of any contract to 
the contrary the malguzar has a right to 
eject the transferee who is in possession 
cf the site in the village abadi without 
obtaining his consent. The defendants 
appealed claiming that the provisions of 
the Land Revenue Act were not applic- 
able in the ease and that Mb. Kamodi 
had full rights of ownership over the 
house and the site and consequently a 
transferable right therein irrespective 
of the malguzar’s consent. The lower 
appellate Court, while holding that the 
site undoubtedly did belong to the land- 
lord, considered that the question raised 
is not one of ownership but is whether 
the landlord is entitled to enter into pos- 
session. Although the judgment is not 
very clear on the point, it appears that 
the learned District Judge, relied on the 
decision in Bhoyidusao v. Jagat Earn (2). 
and held that on the facts of the case 
the landlord was not entitled to revoke 
the license in which it was presumed 
that he must have given consent to the 
construction of these houses as the large 
one was a substantial bouse built of 
bricks; the smaller house is partially in 
ruins. The decree of the lower Court 
was set aside and the suit was dismissed. 
The malguzar Madhorao has preferred 
this second appeal. 

The ruling in Bhondrisao v. Jagat Bam 
(2) has really no applicability to the pre- 
sent case. In that case one of two 
neighbours in an abadi sold a smaller 
strip of land from his site to the other 
and the malguzar claimed possession of 
the strip. The question as to whether 
ownership passed as a result of the al- 
leged sale of this strip was expressly left 
undecided and it was held that the in- 
fringement if any of the malguzar’s right 
in consequence of this transfer was not 
sufficient to entitle him to possession of 
the strip transferred as the tenant ven- 
dor had a substantial house adjacent to 
the strip and the presumption was that 
he had obtained the malguzar’s consent 


(1) [1915] 11 N, L. R. 120=31 1. C, 307. 

(2) [1699] 12 0. P. L. R. 146. 
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fco the building of it. The parties in the 
case were non-agriculturists. 

Section 203, Land Revenue Act, is not 
confined to the rights of agricultural 
house-holders only ; their rights and 
liabilities are determined by the first 
three subclauses of the section and 
house holders in general are governed by 
the 'remaining subolauses. By sub- 
Gl. (5) the Financial Gommissioner (now 
the Local Government) may declare in 
any village that the rights of non-agri- 
cultural house holders in sites are to be 
heritable and transferable. No such de- 
claration has been made in respect of 
this village. The 'subsection however is 
governed by the general sub-S. (8) which 
says that nothing in the section shall 
affect the terms of any contract between 
the proprietor and the holder of a site 
in the abadi. Mt. Kamodi or her heirs 
must be presumed to have occupied the 
site in question by virtue of a contract 

either express^ or implied. No evidence 

has been led “by either” side to show 
what this contract was and it cannot be 
presumed to be more than a license to 
occupy. It will nob be revoked as far as 
Mt. Kamodi or her heirs are concerned; 
but this license cannot carry with it a 
right to transfer with permission to 
occupy unless such permission is proved. 
The right to transfer a site is an incident 
of ownership of the site which Mt. Ka- 
inodi admittedly never had. The effect 
of the decision of the lower appellate 
Court would be to destroy the malgu- 
zar 3 title in the site permanently inas- 
much as the transferee would be entitled 
to hold in the same manner as Mt Ka- 
modi^ and would be entitled to transfer 
the site in a similar way when he him- 
self no longer wished to occupy it. In 
this case the fact that the house was a 
substantial one and that the two houses 
together were sold fpr Es. 600, appears 
bo have been the deciding factor in the 
mind of the learned District Judge. The 
question of value seems to me in this 
oase to be immaterial and in claiming 
the site to be transferable the defendants 
claim ownership of the site in Mt. Ka- 
modi, a right which she did not possess. 
The transfer of this site as of other 
village sites is subject to the consent of 
he malguzar which in this case has been 

refused and the plaintiff’s contention 
niust succeed. 

The decree of the lower appellate 
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Gourt is accordingly set aside and that- 
of the trial Court restored. The res- 
pondents will pay the appellant's costs 
throughout. 

e.m./r.K. Decree set aside. 
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Macnair, J. C. 

Vinayah — Appellant. 

V. 

Jairam and others — Respondents. 

Second Appeal No. 15 of 1930, Decided 
on llbh April 1931, from appellate 
decree of First Addl, Dist. Judge, Nagpur, 
D/- 30th September 1929. 

(a) Civil P. C. (1908), S. 151 — Decree 
directing partition in tmpossibie manner — 
S. 151 should be applied. 

^ Where a decree directs partition in an impos- 
sible manner the provisions of S. 151 should be 
applied. [P 31 Q 2 ] 

(b) C. P. Tenancy Act (1920), Ss. 93 and 
105 (o) — Civil Court can effect partition by 
allotting entire holdings. 

Section 105 (o) does not prohibit civil Courts 
from effecting partition by allotment of entire 
holdings to various cosharers. [P 32 C 1 ] 

M, B. Kmhhede and M. B. Khandekar 
— for Appellant. 

B. R. Mandlekar — for Respondent. 

Judgment. — The plaintiff-appellant 
obtained a preliminary decree for parti- 
tion. This decree directed that a num- 
ber of fields held in absolute occupancy 
and occupancy rights should be divided 
by the Revenue Officer under S. 93, 
Gentral Provinces Tenancy Act. It was 
apparently 'overlooked that, under the 
rules, the Revenue Officer could not 
partition the individual holdings as such 
partition would involve formation of 
holdings of which the area was less than 
ten acres. When passing the final 
decree, the learned Judge held that no 
partition of the tenancy holdings could 
be effected as the preliminary decree 
provided for partition in an impossible 
manner. 

In first appeal it was held that the 
preliminary decree could not be varied 
and that Cl. (o). S. 105, Central Pro- 
vinces Tenancy Act, prohibited civil Courts 
from partitioning a number of holdings 

by allotting some holdings to each co- 
sharer. 

With regard to the first point it is 

sufficient to say that the provisions of 

S. 151, Civil P. 0,, should be applied 

when it is discovered that the decree 

directs partition in an impossible 
manner. 
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With regard to the second point I .re. 
mark that S lOa (o). Tenancy Act prohi- 
bits a civil Court I'roin exercising juris- 
diction over the partition of holdings 
under S. 93 ibid, and S. 93 only refers to 
the breaking up of a bolding. The lo.vor 
appellate Court then should vary the 
[^roluninxry decree, so as to give e.Toct 
‘0 its main intent that the holdings 
should be divided, and should endeavour 
to effect partition by allotting holdings 
to the various cosharrrs. It is not clear 
fro n the record how the (iel ls are di- 
vided into iioldings : it may be tiiat a 
jiarticuiar partition cannot bo effected 
without brexking up one or [nora hold- 
ings. If this is t!i 0 cise tho plaintiff 
shoul t be directed to apply for partition 
of some holdings in a manner allowed by 
idle rules : I see no reason why a satis- 
factory partition cannot be reached with- 
out the fonuition of a holding of less 
than ten acres. The plaintiff should re- 
ceive a full One-third of the land if this 
is reasonably possible : otherwise, he 
will have to be content witli land of 
value less than one-third of tho whole 
as his share together with a sum of 
money. Costs in this Court will be costs 
in the proceedings ; counsel's fee 
]l3. 40. 

V.H./r.K. Order accord inglif. 
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Liladhar and others — Plaintiffs — Ap- 
pellants. 

V. 

E. S, Sunderlal — Defendant — Respon- 
dent. 

Second Appeal No. 17G of 1929, De- 
cided on 9th April 1931, from decree of 
.\ddl. Dist. Judge, Ghhindwara, D/- 26th 
November 1928. 

Deposit —Deposit in connexion with illegal 
contract recoverable when not based on such 
contract — Contract Act (1872), S. 23. 

Whore a deposit has been made in conno.xiou 
witlj an illegal contrvet such deposit can bo re- 
covered by a suit, if tho plaintiff does not ‘rely 
for his claim on the illegal contract. 

[P 33 0 1] 

E. N. — for Appellants. 

G. E. Trivedi — for Respondent. 

Judgment. — The plaintiffs sued for 
return of a deposit of Rs. 1,000 : tlio de- 
posit was made in a village of the Chliind- 
wara District. A document (Dx. D-l) 
states that tho amount was to remain in 
deposit for threo years and was then to 
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be repaid or credited towards the price 
of coal. 

The defendant urged that the suit filed 
before tho expiry of three years was pre- 
mature, but at the same time he urged 
that the object of the deposit was to 
secure fii-n from loss in dealing with the 
Iilaintiffs, that these dealings ceased and 
that he bad already brought a suit for 
recovery of the money due on these deal- 
ings. 

In view of these admissions the plain- 
tiffs’ plea that it was understood at the 
time the deposit was made that it would 
be returneJ when tho dealings stopped 
must, I think, succeed. The suit then 
was nob i)r3matpro. 

In the lower Courts it was urged that 
the Chhindwara Court had no jurisdic- 
tion : that was nob urged before me and 
admittedly the deposit was made in the 
Chhindwara District : the cause of ao- 
tion, in part, arose in tho Chhindwara 
District. 

The defence which has suooeedel in 
the lower appellate Court is that the suit 
cannot succeed because the contract with 
regard to coil was opposed to public 
policy. I have not been referred to any 
case in whicli this maxim has been ap- 
pliel to prevent recovery of a deposit as 
security merely on the ground that such 
security facilitated the carrying out of 
an illegal contract. In Broom’s Legal 
Maxims at p. 562 it is stated : 

‘ Tho well ostablishol lost, for dolormining 
wiicthcr money or prooorty wdiich has boon 
p.artod with in connexion with an illegal Iraus- 
action o in be recovered in a Court of justice, is 
to ascertain whether the plaintiff, in support of 
his CISC, or as part of tho cause of action, 
nocsssarily relies upon the illegal transaction ; 
if ho requires aid froii the illegal transaction 
to establish his case, tho Court will not ontortain 
his claim." 

In the present case it was the defen- 
dant who urged thab-there had boon an 
illegal transaction and that the result of 
this transaction was that he was entitled 
to retain tho Rs. 1,000 Qn aocounb of tho 
price of coal. I do not think that the 
terms of Ex. D-l made it necessary for 
tho plaintiffs to allege and prove that 
they had obtained coal and paid for it. 
Tho plaintiffs oould clearly succeed with- 
out mention of tho fact that any trans- 
action regarding ooal had taken place. 
To sho V that the suit was nob premature 
ho hal only to state that he had not had 
dealings with tho defendant for some 
time before institution. 1 add that there 
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is a finding of fact that nothing was due 
to the defendant on account of coal. 

The case of course would have been 
very different if the Rs. 1,000 had been 
paid as an advance payment for coal. I 
am therefore of opinion that though the 
contract regarding coal has been found to 
be illegal, the plaintiffs are entitled to 
recover their deposit made on the under- 
standing that it should remain as a deposit 
until all the dealings under the illegal 
contract were contemplated. I therefore 
set aside the decree of the lower appellate 
Court and restore the decree of the first 
Court ; costs in all Courts will be borne 
by the defendant. 

B.v./r.k. Appeal allowed. 
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Subhedar, A. J, C. 

U Plaintiff— Appellant. 

V. 

Gnnc/amm— Defendant— Respondent. 

Second Appeal No. 272-B of 1929, De. 
cided on 10th August 1931, from decree o 
Second Addl. Dist. Judge, Akola, D/- 2nr 
September 1929. 

Transfer of Property Act (1882), S. 53— 
bale for good consideration by debtor to on< 
of his creditors— No benefit reserved foi 
debtor— Though assets are insufficient foi 
payment to remaining creditors, sale is no! 
fraudulent within S. 53. 

Where in a case, no bankruptcy law is aDnlie- 
able, there IS nothing to prevent a debtor 
prefeirmg a certain creditor and paying him in 

to the remaining 
creditors even though the rest of the debtor’s as^ 

sets are not sufficient for the satisfaction of hi« 
other creditors. Where therefore a debtor make* 
a transfer m favour of one of his creditors for 
good consideration for satisfying debt due to that 
creditor and no benefit is reserved for the debtor 
himself, such transfer is not a fraudulent trans- 
fer within S. 53 though no assets are left with 
the debtor to satisfy his other debts : A. I. R 
1915 P. O. 115, Bel. on; A. I. R. 1929 P. C. 279* 

1921 Nag. 103 and A. I, R. 1919 P. C. 6, Dist. 

LP 33 C 21 

M. Bhasker Bao Niyogi—ior Appellant. 

and G. G, Hativalne — 

for Respondent. 

Judgment.-The facts leading to this 
appeal are shortly these: In execution of a 
i^oney decree defendant 1 attached 
a field belonging to his judgment-debtor, 
defendant 2. and got it sold, and it was 

purchased by defendant 3. The plaintiff 

ai ^ an objection in the executing Court 
against the attachment on the basis of a 
sale deed which he had taken from defen- 
dant 2 on 4th January 1926 for a consi- 
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deration of Rs. 800. That objection was 
dismissed and the plaintiff therefore filed 
a regular suit to have it declared that he 
was the owner of the attaclied field and 
that the same was not liable to sale in 
execution of defendant I's decree against 
defendant 2. The suit was contested only 
by defendants 1 and 3 on the ground that 
the sale was without consideration, that 

the field conveyed never in fact changed 
hands and that ttie transaction was void 
because it was entered into with the in- 
tention of shielding the property from the 
hands of defendant 2’s creditors, tlie 
plaintiff and defendant 2 being relations. 

The trial Court, upon a careful conside- 
ration of the evidence on record, held that 
the sale in plaintiff’s favour was for con- 
sideration, that the field conveyed \vas 
duly placed in possession of the purcha- 
ser, and that the transaction was not in 
any way fraudulent. It accordingly gran- 
ted the plaintiff' a declaration as prayed 
for by him. 

Against this decision defendant 1 filed 
an appeal whicli was disposed of by Mr. 
Kavniarkar, Additional District Judge, 
Akola. He agreed with the finding of the 
first Court that the sale in question was for 
consideration and that it was followed by 
delivery of possession of the property 
sold. The learned Judge however held 
that the plaintiff did not appear to him to 
be a bona fide transferee and that there- 
fore the sale in his favour was fraudulent 
within the meaning of S. 53, T. P. Act. 
He accordingly allowed the appeal and 
dismissed the plaintiff’s suit. Against 
this decree the plaintiff has come up in 
second appeal. 

It has been contended on behalf of the 
appellant that on his own findings, that 
there was good consideration for the sale 
in the shape of tlie discharge of antece- 
dent debts owed by the vendor to the 
plaintiff as well as to another creditor, 
and that the sale was followed by deli- 
very of possession and in the absence of 
any finding that any substantial benefit 
was reserved by this transaction to the 
debtor, the view of the learned Judge that 
the transaction came within the purview 
of S. 53, T. P. Act was entirely erroneous 
in law. This contention appears to me 
to be well founded. 

In a similar case in which as here no 
consideration of the law of bankruptcy 
applied their Lordships of the Privy 
Council in Musahar Sahu y. Hakim 
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Lai (l) (at p. 525 of 43 Cal.) made the 

^vei^lity olisei vatioTis : 

Jhc transfer which defeats or delays c 


reditors 


IS not an instrument v.liich prefers one creditor 
to another but an instrument v.hicli removes 

property from tlio creditors to the benefit of the 

debtor. Jlio debtor must not retain a benefit for 
himself. He may pay one creditor and leave an- 
otlior unpaid : Middleton v. PoUoch (2). So soon 
as it is found that the transfer here impeached 

was made for adequate consideration in satisfac- 
tion of genuine debts, and without reservation of 
any benefit to the debtor it follows that no ground 
for impeaching it lies in the fact that the plaintiff 
who also was a creditor was a loser by payment 
being made to this preferred creditor, there be- 
ing in the case no question of bankruptcy.” 

Their Ijordships of the Privy Council 
recently aflirnied the aforesaid proposition 
of law in Ma Pwa May v. S. R. M. M. 
A. Chettiyor Firm (3). In this case it 
was lield that a niorlgage executed for 
adequate consideration, being partly the 
discharge of a genuine debt, no beneiit be- 
ing retained by tiie mortgagor, is not in- 
valid under S. 53, T. P. Act, as being 
made to defeat or delay creditors, even 
though the mortgagor, who is heavily in- 
debted, thereby prefers the mortgagee 
over other creditors, one of whom has in- 
stituted a suit, and before registration of 
tlie mortgage has obtained an order before 
decree attaching tlie mortgagor’s property. 
In Mardan Singh v. Karanju (4) it was 
also ex[dained by this Court that an as- 
signment is not fraudulent because it may 
operate to the prejudice of a particular 
creditor and that a sale of property for 
good consideration is not fraudulent 
against the creditors merely because it was 
made with the intention of defeating a 
particular execution. 

The facts found by the learned Addi- 
tional District Judge in para. 7 of his 
judgment are that the plaintiff was aware 
that his vendor defendant 2 was heavily 
indebted and that another transaction in 
the shape of a conveyance by defendant 2 
in favour of his wife was also gone 
through about the same time when the 
plaintiff’s sale deed was executed. The 
wife of defendant 2 also objected in the 

execution proceedings hut the objection 
was disallowed. She did not file any suit 
like the present one filed by the plaintiff 
and it may therefore be taken that the 
sale in lier favour was without considera- 


(1) A. I. K. l‘J15 P. C. 115 — 32 1, C. 343=43 
I. A. 104=43 Cul. 521 (P.C.). 

(2) [18701 2 Ch. n. 101=45 L. J. Ch 293 

(3) A. I. li. 1929 P. 0. 279=120 I. G. G45=6G 
I. A. 379=7 Rang. 624 (P.G.). 

(4) [1900] 13 C. P. L. R. 180. 


lion and fraudulent. These circumstances 
would not however, in my opinion, bring 
the sale in favour of the plaintiff within 
the purview of S. 53, T. P. Act as conten- 
ded by the pleaders for the respondents. 

The cases relied on by the lower appel- 
late Court in support of its finding on 
the question of law have no application- 
to the facts found in the present case and 
are easily distinguishable. In Palamalai 
Mudaliyar v. Sovth Indian Exjwt Com- 
pany (5), it was held that a transferee for 
value, who takes the transfer with the- 
intention of helping the transferor to con- 
vert his immovable property into cash 
which can easily be concealed and thus ta 
defeat or delay his creditors cannot be- 
treated as a transferee in good faith within 
the meaning of S. 53, T. P. Act. Th& 
cases of Narayan v, Nathu (6) and Gopal 
V. Ram Krishna (7), were cases under 
the Provincial Insolvency Act the provi- 
sions of which are entirely different from 
those of S. 53, T. P. Act. In the case of 
Seth Ghunsham Das v. Umapershad (8),. 
there was a clear finding by their Lord- 
ships of the Privy Council that 

there can be little doubt that the mortgage was 
a mere device for reserving the bulk of the avail- 
able assets of Dhanroopmal for the benefit of his 
family and indirectly for himself.” 

For the reasons given above I accept 
the appeal and setting aside the decree of 
the lower appellate Court restore that of 
the trial Court with all costs. 

B.V ./r.k. Appeal allowed. 

[19091 33 Mad. 334=5 I.C. S3. “ 

(G A. I. R. 1927 Nag. 166=1031. 0. 486. 

(7) A.I. R. 1921 Kag. 103=62 1. C. 289=17 
N. L. R. 69. 

(8) A. I. R. 1919 P. C. 6=50 I. G. 264 = Ifr 
N. L. R. 68 (P.C.). 
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Jackson, J. C. 

Drtic/ianfZ— Plaintiff— Appellant. 

V. 

Seth Hazarimal and others — Defen- 
dants — Respondents. 

First Appeal No 40 of 1930, Decided 
on 16th July 1931, against decree of Sub- 
Judge, First Class, Chhindwara, D/- 26th- 
Fel)ruary 1930. 

Contract Act (1872), S. 202 — Agent selling 
cloth and entitled to retain part of price as 
remuneration — He has no interest in cloth 
unsold within meaning of S. 202. 

An agent, who sells cloth and who is entitled* 
by an agreement with his principal to retain part 
of the price of the goods as his remuneration sold, 
has no interest in the cloth kept with him by th& 
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pnncipal, for .sale v;itliin the meaning of S. ^02 : 
5 Bom. 253 and 24 Bom. 403, Foil : A. /. B. 1929 
Naq. 170, Dist. [P 35 c 2, P 3G C 1] 

D. T. Mangalmocrti, A. F. Vazalwar 
and N. T. Mangalmoorti — for Appellant. 

M. M. Bohde for Hespondents. 

Judgment. — The plaintiff, on 12th 
February 1926, appointed the defendants 
as his agents for the sale of cloth. The 
defendants were to account to the plain- 
tiff for the cloth sold at the rates prevail- 
ing in Bombay and were entitled to keep 
for themselves any excess over those 
rates that they might secure from pur- 
chasers. The other terms of the contract 
are given in the two documents, dated 
12th February 1926, Ex. P.2, executed, 
by defendant 1, and Ex. D-1, executed by 
the^ plaintiff. The rent of the shop in 
which the defendants were to carry on 
their trade in cloth and the salary of one 
servant were to be paid by the plaintiff, 
and it was stipulated that, if the stock of 
cloth fell below Es. 2,000 in value, the 
plaintiff would no longer be liable for the 
rent or the pay of the servant. The 
plaintiff supplied the defendants with 
cloth of the value of Es. 6,008-9-0 on 
February 1926. Between that date 
and 17th October 1926 the defendants 
sold cloth worth Es. 989-9-0 at Bombay 
rates and paid that sum to the plaintiff. 

Si ! served 

them wuh a notice (Ex. P-3), terminat- 

ing the agency and requiring the defen- 

dants, within eight days, to return the 

cbth remaining unsold and account for 

the cloth sold and intimating that his 

liability for rent and the pay of a servant 

would cease from the end of the month 

In their reply (Ex. P-7) the defendants 

promised to comply within a fortnight. 

In reply to a second notice (Ex. P-5) 

dated 8th November 1926, the defendants 

(Ex. P-8) denied their liability to return 

the cloth or to account and claimed that 

the plaintiff was liable to them for 

d^ages._ Further notices from the plain- 

beVi^QOft f ply on 13th Decern - 
her 1928 he filed the suit out of which 

th. appeal arises in which he has been 

g en a decree for the delivery of cloth 

R^l 447 'q “d the payment of 

latiL ^t 11’“! the term re- 

ting to the payment of rent and the 
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servant s salary really meant that the 
contract was to terminate wlien iho j.lain- 
tiff liad not gools of the value of 
Es. 2,000 to supply to the defendants 
and that the lower Court is wrong in 
holding that it meant that the contract 
was to terminate wlien the stock of tlie 
plaintiff s cloth in the defendants’ hands 
tell below that value. There has been 
confusion in the use of pronouns in the 
two documents ; but I consider that the 
lower Court is correct in thinking that 
the stipulation relates to the value of the 
stock in the defendants’ hands. As Ti 
lead the stiiHilation however it is not 
concerned w’itli the termination of the 
contract but simply with the plaintiff’s 
liability to pay the rent of the shop and' 
the salary of one servant. There is in 
fact, no term in the contract providin-rl 
for the termination of it. It is entirely' 
indefinite as to the time for wiiich the 
agency was to continue, and t!ie defen 
dants cannot plead that, as tliev dis 
played in selling the plaintiff’s cloth,: 
the skill and diligence re.'juirel by S 

Contract Act, it is the plaintiff wlm W 
liable to compensate them under S, 205 
of the Act for revoking tlie agenev with- 
out sufficient cause. The plaintiff was! 
entitled, under S. 203, to revoke the' 
authority, given by him to the defendants! 
without any cause, unless S. 202 of the! 
Act applies, that is, unless the defendants 
had an interest in the property which 
forms the subject-matter of the a«ency 
It IS urged on behalf of the defendants 
that they had an interest in the cloth 
supplied to them by the plaintiff for sale 
because they were entitled to keep for 
themselves any amount obtained bv them 
above the Bombay rates. They rely upon 

Ulus, (a), S. 202, Contract Act. which 
runs as follows : 

“ ^ gives authority to B to sell AS land, aud to 
pay h.niseh, out of the proceeds, the debts due to 
him from^. A cannot revoke this authorirv nor 
can It be terminated by his insanity or death’ 

For the plaintiff, Vishnucharya v 
Ramchandra (1), has been citerl, in which 
It has been held that an agent for the 
collection of rents cannot be regarded as 
having an interest in the property' merely 
because he is authorised to take his salary 
out of the rents. It is ohjected on behalf 
of the ^ defendants that this decision 
runs directly contrary to Ulus (a) 

S.202. But I find that a similar' view 

1^ jteen taken in Laklimichand v. Chn 
(l) [1881] 5 Bom. 253. 
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tooram (2), in wliich the facts more 
closely reseinl)le those of the present case 
and it was hold tliat tlie interest which 
an agent has in effecting a sale and the 
jn'ospect of remuneration to arise there- 
from is not sucli an interest as would 
prevent the termination of the agency. 

lam in respectful agreement with the 

decisions in tiiese two Bombay cases. 
They and the case before me are clearly 
distinguishable from the case stated in 
Illus. (a), S. 202, Contract Act. In the 
illustration, the principal was under 
a liability to 'the agent quite apart 
from the contract of agency, and the 
authority given to him to sell the princi- 
pal’s land was by way of security for the 
discharge of that liability. In the pre- 
sent case, the agent had no interest in the 
property to be sold or in the sale pro- 
ceeds thereof until a sale had been actually 
effected, and revocation of the agency, 
before sale had been effected, deprived 
him of nothing tliat had accrued to him. 

I hold that the plaintiff was entitled to 
revoke the agency of the defendants and 
did revoke it by the notice (Ex. P-3), 
dated 30th October 1926, and that the 
defendants are clearly liable to pay him 
damages for their failure to return tlio 
clotli tliat still remained in stock with 
them and to pay to the plaintiff the sums 
received by them by the sale of cloth 
subsequent to revocation. The lower 
Court has allowed damages at the rate of 
1 per cent per mensem on the value of 
the cloth unsold and retained by the de- 
fendants, I consider that the lower 
Court’s award is fair. P. P. Deo, Becei- 
ver of the estate of Balkrhhna Koshii \ , 
Narayan (3), has no application to the 
present case, as it is not one in which 
interest has been claimed on money due 
of which payment has been withheld. 
The withholding of goods is quite a dif- 
ferent matter. There is a cross-appeal by 
the plaintiff (First Ajipeal No. 120 of 
1930). There are two grounds of appeal 
the first of which, I am informed, has 
been set up under a misapprehension. The 
second objects to the lower Court’s al- 
lowance of interest at the low rate of 6 
jier cent per annum from the date of the 
suit till realization ; hut it seems to me 
that this rate is adequate. 

Both appeals are dismissed with costs. 
B.v./r.k. Appeals dismissed, 

(•2 ; L1900r24 Bom. 403,' ‘ 

(3) A. I. R. 1029 Nag. 170=26 N. L. R. 81. 
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Subhedar, A. J. C. 

Gulabchand and others — Appellants. 

V. 

Ha rhh a ga t — Respondent . 

Second Appeal No. 450 of 1927, Deci- 
ded on 18th November 1931, 

(a) C. P. Land Revenue Act (1898), Ss. 69 (4) 
and 83 — S. 69 has no application to question 
of proprietary interest in land recorded as 
sir and so question of such rights may be de* 
cided whenever occasion for such decision 
arises. 

Section 69 relates to disputes as to whether or 
not land admittedly belonging to a particular pro- 
prietor is sir land or not sir land. S. 69 has no 
application whatever to disputes as to whether A 
or B is the proprietor of the land recorded as sir 
aud consequently the question of proprietary 
rights in such land may be decided whenever an 
occasion for such a decision arises irrespective of 
a suit under S. 83 : 12 N. L. R. 139 ; Nag, 

S. A, No, 503 of 1917 and Nag, S. A, No. 685 of 
1922, Rel. on. [P 87 C 2, P 88 0 l] 

(b) Easements Act (1882), S. 62 (c)— Pos- 
session amounting to license for fixed period 
— License can be revoked at end of period 
without any notice. 

There is no i*resumption that a subtenancy for 
a single year continues after that year has ex- 
pired. Whore therefore the possession of a per- 
son for one year amounts to a license for that 
period only tho license must bo deemed to have 
been revoked at tho end of that period and no 
notice to quit is required: A. 1. R. 1927 Nag. 
320. Rff. LP 39 0 21 

M. B. Bobde. W. B. Puranik and 
B. M. Bhagade — for Appellants. 

Shriddarrao Gokkale — for Respondent. 

Judgment. — By my order dated 3rd 
September 1931 in Misc. Judicial Case 
No. 42 of 1930, I allowed the appellants 
an opportunity to argue grounds Nos. 3 
second part of 4 (a), 4 (b), 5 and 10 of 
the original memorandum of appeal, as it 
was agreed by the parties that these 
grounds though touched in arguments, 
were not dealt with in my previous judg- 
ment. The relevant facts may be restated 
thus : The field in dispute was originally 
sir field No. 376 which was mortgaged by 
Kashiram with the plaintiff as far back 
as 1886. This field was sold and pur- 
chased by the plaintiff on 15th August 
1908 in execution of the mortgage decree 
in Civil Suit No. 165 of 1907 and since only 
formal possession was then taken by the 
plaintiff, he, in 1914, instituted Suit 
No. 236 of 1914 for khas possession of this 
land against the quondam mortgagor 
Kashiram, the pvedecessor-in-title of the 
defendants-appellants. When the case 
came up before this Court in Second Ap- 
peal No. 657 of 1915 it was held that the 
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plaintiff purchased in the auction sale 
only the proprietary rights and not the 
cultivating rights in the sir field which 
remained with Kashiram, in view of the 
provisions of S. 45 (l), Tenancy Act then 
in force. The result of this litigation 
was a declaration by the highest judicial 
authority in the land that in the year 
1914 when Suit No. 236 of 1914 was 
brouglit, field No. 376 had lost its char- 
acter as sir land, the plaintiff becoming 
the proprietor and Kashiram the ex-pro- 
prietary occupancy tenant thereof. 

This decision was given on 5th January 
1917 (Ex. P-4) in spite of the fact that in 
the settlement of 1912-13 the land was 
still recorded as “ sir of Kashiram ” 
(Ex. P-12), apparently in ignorance of 
the fact that it had lost its character as 
sir land under the provisions of S. 45, 
C. P. Tenancy Act, 1898. On 1st July 
1924 Sakharam having surrendered his 
occupancy rights the plaintiff-respondent 
brought the present suit to eject the de- 
fendants-appellants who claimed to hold 
possession of the field under a prior lease 

from Sakharam. Ground No. 3 runs as 
under : 

That the settlement entry showed the 
field as sir, this entry was final and con- 
clusive and was not challenged in proper 
time. The plaintiff cannot plead and 
prove in the present suit that the field 
was held in occupancy right by Kashiram 
and bakharam.” 

The contention of the learned advocate 
for the appellants is that this settlement 
entry of 1912-13, recording the land as 

sir of Kashiram," not having been set 
aside in a regular suit under S. 83, Land 
Eevenue Act, 1898, became final and 
conclusive and therefore, in spite of the 
judgment of Batten, A. J. C., in Second 
Appeal No. 557 of 1915, the land re- 
mained as sir of the original proprietor 
and could not legally be surrendered by 
his son Sakharam, to the plaintiff on 1st 
July 1924, as his exproprietary occu- 
pancy holding.^ It was therefore urged 
that the plaintiff acquired no title by the 
surrender to maintain the present suit 
for possession. This contention is indeed 
very plausible but clearly untenable for 
two very sound reasons. 

In the first place, the argument com- 
peey^nores the interpretation placed 

by this Court, time and again, as to the 

imited scope of the provisions of S. 69 of 
the old C. P, Land Revenue Act, sub-S. (4) 


whereof declares that an order or entry 
of the Settlement Officer recording or 
omitting or refusing to record any land as 
sir land, shall be final, unless and until 
it is reversed or modified by the decree 
of a civil Court in a suit instituted 
under S. 82 ibid within one year after 
the settlement comes into effect. In 
Dinanath v. Manhodhi (l), Stanyon, 
A. J. C., held that the section in question 
merely deals wdth the classification of 
land and does not in any wav touch the 
question of proprietary rights therein, 
which may be decided whenever an occa- 
sion for such a decision arises, irrespec- 
tive of a suit under S. 83, Land Revenue 
Act. The point was further made clear 
by Batten, Offg. J. C., in Hazarimal v. 
Shyanibaliu (2), the facts of which were 
almost identical w'ith those of the present 
case. That was a suit by the plaintiff' for 
the correction of a settlement entry, which 
recorded the defendant as a proprietor, 
instead of as an occupancy tenant of sir 
land. The two Courts below dismissed 
the suit solely on the ground of limita- 
tion, holding that the special period of 
one year laid down in sub-S. (4), S. 69, 
Land Revenue Act, was applicable to the 
case. In repelling this view the learned 
Offg. Judicial Commissioner made the fol- 
lowing weighty pronouncement : 

“ Section G9 relates to disputes as to whether 
or not laud admittedly belonging to a particular 
proprietor is sir land or not sir land. S. G9 has 
no application whatever to disputes as to whether 
A or B is the proprietor of land. In this case the 
plaintiffs’ claim is that they are the proprietors of 
the laud and that defendant 1 is only their occu- 
pancy tenant. They complain that at the settle- 
ment defendant 1 was recorded as proprietor in- 
stead of as occupancy tenant. The mistake al- 
leged to have occurred is that whereas defendant 
1 was formerly the proprietor of the land as his 
si?' and he has now ceased to be proprietor and 
has now become occupancy tenant, he is still 
wrongly recorded as proprietor of the sir land 
instead of as occupancy tenant of the land 
which was formerly sir. if the plaintiffs fail in 

to e no possible objection to 

defendant 1 being recorded as si/* proprietor in- 
stead of ordinary proprietor. The question whe- 
ther the land would bo recorded as sir or not 
does notarise in the case. The sole question is 
whether or not plaintiff is tlie proprietor and 
defendant 1 the tenant. The special rule of limi- 
tation laid down in S. G9 (4), 0. P. Land Re- 
venue Act, has therefore no application whatever 
to the case.” 

To the same effect is the decision of 
Bilker, J. G., in Jagatsingh v. Dharoop. 

~{l) U9161 12 N. L. R. 139=3G I. C. 547. 

(2) Nag. Second Appeal No. 508 of 1917, decided 
on 6th April 1918. 
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strnjh (3). Accepting the view of law laid 
down in fehe aforesaid cases as absolutely 
sound I overrule the contention of the 
appellants counsel, that the settlement 
entry of the year 1912-13 could not he 
challenged as incorrect in the present 
litigation, simply because it was not set 
aside in a suit under S. 83 of the old C P. 
Land Kevenue Act. That the entry is 
clearly erroneous has not been and can- 
not he dis/aited at all, because, long be- 
foie it came to he made, tiie land had 
already lost its character of sir under the 
provisions of 8. 15, C. P. Tenancy Act, 
1808, and should not tlierefore have been 
recorded as sir land, even under tlie pro- 
visions of 8. 69 (1) of the old Land Re- 
venue Act. 

In the next place the matter under dis- 
cussion is concluded as res judicata by the 
decision in Civil Suit No. 236 of 1914 
(Ex. P-8), wliich culminated in Second 
Appeal No. 557 of 1915 (Ex. P-4). That 
\\ as essentially a suit for determination 
of the question of title to the land in dis- 
pute in the present case; the plaintitif 
claimed both the proprietary and the 
cultivating riglits therein by virtue of his 
auction ijurchase, whereas the tlien defen- 
dant Kashiram denied the plaintiffs title 
only to the cultivating rights in the land. 
In spite of the fact that a year prior to 
tlie institution of the suit tlio settlement 
odicer had recorded the field as his sir, 
Kashiram did not, in liis defence, roly 
on tliis entry, which he might and 
ought to have done under Expl. 4, 
8. 11, Civil P. C.; in other words, if lie 
at all relied on the settlement entry, it 

was obligatory ui)on him to defend that 

suit by lilea ling that the entry had wiped 
oft even tlie proprietary rights which the 
plaintifi’ may have acquired in tlie land in 
dispute by his auction-purchase. As would 
appear from the first Court’s judgment in 
that suit (Lx. P-8), the only issue framed 
on the question of title 'was; 

JMiether tho plaiotiff obtained only the pro- 
prietary nglits or the eultivaling rights also in 
the sale.” 


liio decision of the trial Court as we! 
as of that Court on this issue was tha 
althougji the decree obtained in Civil Sui 
No. 165 of 1907 flirected the sale of hoti 
the in-oprietary and the tenant rights i; 
the land, the plaintiff under tlie law the: 
in iorce, could not acquire botli, hub tha 
he simjdy g^ tJie proprietary rights am 

(•-‘J Nag.S, A. No. of decided on 5t 

January 


the cultivating rights in the land remained 
with the defendant. In other words, the 
defendant was declared an exproprietary 
occupancy tenant of the land, and plain- 
tiil tiie proprietor thereof, with the result 
tliat the settlement entry of 1912.13 
recording Kashiram as the sole proprietor 
of the land, was constructively held in- 
correct. Since the defendants-appellants 
defended the present suit on a title de- 
rived from Kashiram’s son, Sakharam, 
they are precluded from challenging the 
plaintiff s title to the proprietary interest 
in the land and Sakliaram's title as occu- 
pancy tenant thereof which were finally 
determined in the previous litigation. I 
iiold then that on 1st July 1914 Sakha- 
ram was only an occupancy tenant of the 
original sir field No. 376, which is the 
field in dispute, and that he could validly 
surrender his tenant right to the plaintitT, 
who was the landlord of the holding. 

Even taking the position of the appel- 
lants as rank trespassers in possession of 
the land in dispute, because the five years 
lease on the basis of which they originally 
resisted the plaintiff’s claim for possession 
is held inoi)erative and fictitious, it is 
clear that they may not be bound by the 
decision arrived at in the previous litiga- 
tion of 1914-17. It is however equally 
clear that on the facts ascertained in the 
present case the plaintiff has so well esta- 
blished his own title and that of Sakha- 
ram to the land in dispute as landlord 
and occupancy tenant respectively before 
tlie surrender that the surrender of the 
holding by Sakharam to the plaintiff has 
clothed tliG latter with all the legal rights 
to successfully claim eviction of the ap- 
pellants as trespassers. 

On grounds Nos. 4 (a) (second part) and 
4 (h) it was argued that the lower Court’s 
decision, that the surrender was not 
fictitious, fraudulent or champertous was 
wrong because the Courts below failed to 
take into consideration tlie order of the 
insolvency Court (Ex. P-24) which de- 
clared certain transfers made by Sakha- 
ram fictitious and fraudulent. There is 
undoubtedly no mention in the judgments 
of botli the Courts below of the insol- 
vency order, but it cannot be assumed 
that the matter was not before them 
when they gave their findings. However 
in view of the fact that Sakliarani himself 
as C. W. 1 clearly staloil that ho had 
received Rs. 1,000, as consideration for 
the surrender, the lower Courts’ finding 
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that the surrenher was genuine is per- 
fectly correct. This i^iatter has been dealt 
with by the lower appellate Court in 
para. 13 of its judgment. I agree with 
the concurrent findings of the Courts 
below that the deed of surrender was a 
genuine transaction. In view of this clear 
finding it is obvious that the surrender 
could not be held fictitious, fraudulent or 
champertous. 

Ground No. 5 could not be pressed in 
view of the conclusive finding that the 
lease in favour of the appellants was in- 
operative and fictitious. 

On ground No. 10 it was argued that, 
since the evidence of Sakharam shows that 
the appellant Chaganlal was already in 
permissive possession of the land in dis- 
pute for some time prior to the filing of 
the present suit on 15th November 1921. 
a reasonable notice to quit should liave 
been given to the appellants by the plain- 
tiff before he could eject them. I find it 
difficult to appreciate this argument. In 
their pleadings the appellants did not 
assert anywhere that they were in per- 
missive possession of the field at any time 
prior to 18th March 1923, when the five 
years lease (Bx. D-12) in their favour 
was to come into force. It has undoubtedly 
come out in the evidence of Sakharam 
that the appellant Chaganlal was asso- 
ciated with him in the cultivation of the 
field in suit for a year prior to the five 
years lease. There are however no mate- 
iials on the record to prove the exact 
teims under which the appellants were 
in possession of the land in 1922-23, ex- 
cept that in the jamabandi of that year 
(Ex. D-3) tiie appellant Gulabchand is 
recorded as liolding the land on batai. The 
appellant’s possession in 1923 was evi- 
dently under Ex. D-12 wliich has been 
found by all the Courts to be a fictitious 
lease. On such materials as are on the 
record it is difficult to hold that Gulab- 
chand’s or ChaganlaTs possession in 1922- 
23 was that of a subtenant, holding 
from year to year, as was the case in 
Sheomangdl v. Nanhelal (l), so as to en- 
title the appellants to receive a reasonable 
notice to quit before ejectment. It was 
obseived in Thakur Mooratsinghw.Miini- 
0-1 (5) that, where the person in posses- 
sion of a holding is proved to have been a 
su -tenant from year to year for a number 


(4) [1918] 14N. L. R. 
(6) A. I. R. 1927 Nag. 
N. L. R. 143. 
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of years, a presumption mav arise that the 
sub-t enancy was renewed in subsequent! 
years; but there is no presumption that a; 
sub-tenancy for a single year continued: 
after that year had expired. , At the most’ 
then, the possession of Gulahcliand or 
Chaganlal for one year in 1922 23 was 
merely that of a licensee for a fixed term* 
of one year. That being the position, the: 
license must be deemed to have l>een ro-| 
Yoked at tlie end ol tlic year and the ap-j 
pellants were not entitled to anv notice 
to quit, as is now contended for on their 
behalf, vide S. 62 (c), Easements Act 
1882. 

For the reasons given above I confirm 
my previous judgment and decree dis- 
missing the appeal. The costs of this re- 
hearing of the appeal will be paid by the 
appellants in addition to the costs already 
scheduled. Pleader’s fee Ks. 75. 

P.N.'r.k. Appeal dismisseJ, 
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Macnair, J. C. and Staples, A. -J. 

Parashram — Appellant. 

V. 

Krishna — Respondent. 

First Appeal No. 151 of 1928, Decided^ 
on 17th I^Iarch 1931, against decree of'.)i- 
Addl. Dist. Judge, Nagpur, D - 27tli\'il 
August 1928. Ik 

Mortgage-Interest— Terms not providingli J. 

for rate of interest after amount is due— 

Reasonable rate should be allowed by Court V 
—Civil P. C. (1908), O. 34, R. 11. ^ 

^Vhere, the terms of a mortgage deed do not in- 
dicate what rate of interest should be paid after 
the entire amount becomes due, a reasonable rate 
of interest should be allowed by the Court. 

The presumption is that when a mortgage deed 
is executed the parties contemplate the possibility 
that payment may not be made at the time when 
the entire amount becomes due. If the deed con- 
tains stipulations regarding payment of interest 
before this date, a presumption arises that the 
parties intended that interest should be paid after 
that date. Stipulations may be such as to justifv 
an inference that interest on the due date is 
to be paid at a particular rate; but where no in- 

can be drawn, the pre- 
sumption is that it was intended to pay’ interest 
at a reasonable rate: A. I. R. 1923 Nag. G7 and 5 
N. L. R. 37, Dist. [pj C 2] 

1 ^‘j^' — ^01' Appellant. 

Judgment. The sole point raised in 
this appeal refers to the amount of in- 
terest included in the amount due on the 
mortgage in suit. The mortgage was 
executed to provide for the payment of 
old debts; 25 per cent was added to the 
amount found due and the deed provided 
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for pxyment in ten instalments. The 
learne 1 Arlditional District Judge has 
state 1 tliat the amount of interest Nvhich 
would have been i)aid, if there had been 
no default, works out to two and a half 
per cent per annum, but this is a miscal- 
culation. As the debtors had to repay a 
portion of the debt each year, they were 
not to enjoy the use of the whole money 
foi ten years; taking an average they were 
to enjo\ its use for five and a lialf years and 
the rate of interest was four and a half per 
cent per annum. The deed contains a 
clause tliat if instalments were defaulted, 
interest at two per cent per mensem com- 
pound was to be paid till satisfaction. 
There is however a further clause that, if 
two instalments were defaulted, the whole 
amount should become due, and the deed 
makes no provision for interest on the 
whole sum if it became due. The trial 
Judge, relying on Asaram v. Dnanoba (l), 
has lield that after the whole sum be- 
came exigible the mortgagees were en- 
titled to interest only at the rate at which 
the principal sum would have borne in- 
terest if there had been no default. The 
Judge states that this rate was two and a 
half per cent per annum, but has allowed 
six per cent per annum because the defen- 
dants agreed to pay interest at that rate. 

In appeal it is urged that interest 
should throughout liave been allowed at 
the rate which, it was agree:l, should bo 
paid on defaulted instalments. Reliance 
is placed on Sheoppa v. Rickhma (2): but 
that case merely decided how a particular 
bond should be interpreted. Tlie deed 
provided for payment of instalments with- 
out interest; the interest on defaulted in- 
stalments was moderate. The Judge came 
to the conclusion that the deed read as a 
whole embodied the intention of the par- 
ties that interest sliould be paid after the 
whole sum became due at the rate agreed 
with respect to the defaulted instalments. 
The next argument is that the decision 

in Asara7n v. Dnanoba (l) has no appli- 
cation to the facts we are considering. In 
our opinion, this contention is correct. 
In the deed considered in Asaram v. 
Dnanoba (1) theve was n, dear and defi- 
nite agreement to pay interest at 14 annas 
per cent per mensem on tlie principal 
amount up to the date fixed for payment* 
there was no ex press stipulation to pay 

{1} A, I. R. 1928 Nag. G7=105 I. C. 758=23 
N. Li. R. IGH. 

(2) [1909] 6 N, h. R. 37=2 I. G. 27. 


interest after the whole sum became exi- 
gible, and it was held, ioUowing Mahadea 
Prasad v. Dhiraj Singh (3), that the 
plaintiff w'as then entitled to interest at 
the original rate of 14 annas per cent per 
mensem. In Mahadeo Prasad v. Dhiraj 
Singh (3) it is remarked that for five 
years the rate of interest was defined with 
precision, and an inference was drawn 
that, if the mortgagor failed to pay at the 
end of five years, it w'as intended that the 
mortgagor should pay interest at the 
same rate. 

In the case we are considering there is 
no precise definition of the rate of inter- 
est prior to default: it is not possible to 
draw an inference that the parties inten- 
ded that after the whole amount became 
due, interest should be paid at the rate 
which can be deduced from the arrange- 
ment regarding addition of sawai and pay- 
ment by instalments. The appellant’s 
counsel urges that the clause regarding ‘ 
interest on defaulted instalments shows 
that the parties intended that interest at 
the rate mentioned should be paid after 
the entire amount became due. But the 
rate of interest is very high and the con- 
dition may merely have provided for the 
period until the whole amount became 
recoverable. 

In our opinion then as the terms of the 
deed do not indicate what the rate of in-l 
terest should be imid after the entire 
amount became due, a reasonable rate of 
interest should be allow'ed by the Court. | 
Q. 34. R. 11, Sch. 1, Civil P. C., directs 
that the Court should award such interest 
and, though this rule was added after the 
trial Judge delivered his judgment, it re- 
produces the view previously held by the 
majority of High Courts, This view is 
based on the principles which were ap- 
plied both in Sheoppa v. iJwfc/mrt (2), and^ 
Asaram v. Dna^ioba (l). The presump- 
tion is that when a mortgage deed is exe- 
cuted, the parties contemplate the possi- 
bility tliat payment may not be made at 
the time when the entire amount becomes 
due. If the deed contains stipulations! 
regarding payment of interest before this 
date, a presumption arises that the par- 
ties intended that interest should be paid 
after that date. Stipulations may be 
such as to justify an inference that in- 
terest on the due date is to be paid at a 
particular rate; but where no inference 


(3) A. I. R. 1923 All. 7=77 I. C, 122=44 AlK 
772. 
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regarding the rate can be drawn, the pre- 
sumption is that it was intended to pay 
interest at a reasonable rate. 

We think that six per cent per annum 
is not a rate which might have been con- 
templated by the parties. We fix 12 per 
cent per annum simple interest as a rea- 
sonable rate. A fresh date for payment 
will now be fixed three months from the 
date of this judgment; the amount due on 
that date will be calculated, interest being 
allowed at the rate we have held to be 
reasonable. Costs in this appeal calcu- 
lated on the amount to which it has suc- 
ceeded will be added to the amount found 
due; the respondents incurred no costs. 
The trial Judge’s order as to costs is not 
very clear. The plaintiff’s costs, calcu- 
lated by taking the amount for which he 
should have sued as a basis, will also be 
added to the sum found due. 

E.M./r.k. Order accordingly. 
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Subhedar, A, J. C. 
Ajmersingh — Applicant. 

V. 

Ramsingh Non- Applicant. 

Civil Revn. No. 31 of 1931. Decided o 

10th August 1931, against order of Add 

Dist. Judge, Narsinghpur, D/- 12th D( 
cember 1930. 

ayilP.C.{1908), 0.41, R. 22 (4)- 
App^al being rejected for deficiency in cour 
fees Cross-objections abate. 

An appeal must be properly filed before tl 
Court in Older that the cross-objection ma 

be heard, ^\here the memorandum of appeal 

in payment of court-fee 
the cross-objections filed in the appeal also aba 
and the Court has no power to hear them • A 1 
1924 Lah. 43 ; 41 Mad. 904 {F.B.); A. I. R. igc 
Mad. 405 and A, Z. R, 1931 Rang. 38, Rel. on. 

K. 22 (4j must be interpreted strictly 

The provisions of 0.41, R. 22 (4), must be in 
terpreted strictly and not extended beyond thei 
obvious scope. [p 49 P i 

« (c) Civil P. c. (1908), o. 41, R. 22 (4)- 

Rejeclion of insufficiently stamped memo 
random is not dismissal in default. 

no Stamped memorandum of ap 

p a IS of no validity at all and the rejection o 
such a memorandum is not a dismissal in defaul 
Within the meaning of 0. 41, R. 22 (4). fP 42 C 1 

Abdul BazaJc for Applicant. 

Order. The facts leading to this appli 
cation for revision are shortly these ; The 
applicant had filed a regular appeal in the 
Court o the Additional District Judge. 
JNarsinghpur, and on receipt of notice of 


the appeal the non-applicant filed cross- 
objections under 0. dl, H. 22(1), Civil 
P. C. The applicant’s appeal was lield by 
the lower appellate Court to he insuffici- 
ently stamped and the applicant was dir- 
ected to pay the full court-fees by a cer- 
tain date. On his failure to do so tlie 
appeal was dismissed” as insufficiently 
stamped. The non-applicant respondent 
thereupon pressed that his cross-objec- 
tions should lie heard on merits, hut the 
appellant ajiplicant contended that as the 
appeal itself stood rejected for want of 
proper . court-fee stamp the cross-objec- 
tions also abated and the Court could not 
hear and dispose of them on merits. The 
Additional District Judge having rejected 
the plea of the applicant, he has come up 
to this Court in revision. 

The question for determination in the 
case therefore is whether upon a memo- 
randum of appeal being rejected for defi-| 
ciency in payment of court-fees the cross-; 
objections filed in the appeal abate. The 
answer to this depends upon a proper 
interpretation of the provisions of 0. 41, 
R. 22 (4), Civil P. C., which is as follows: 

” Where, in any case in which any respondent 
has under this rule filed a memorandum of objec- 
tion the original appeal is withdrawn or is dis- 
missed for default, the objection so filed may 
nevertheless be heard and determined after such 
notice to the other parties as the Court thinks fit.” 

Under the provisions of S. 561 of the 
old Civil P. C., it was held that a cross- 
objection could not be heard when the 
original appeal itself was withdrawn or 
dismissed for default after the memo- 
randum of objection had been filed. The 
Allahabad High Court also held under the 
same section that dismissal of an appeal 
bars the hearing of the cross-objection : 
Ramjhoan Mai v. Chand Mai (l). Under 

the present Code the Lahore High Court 

has held that an apjieal must be properly 
filed before the Court in order that the 
cross-objections may be heard, and that 
when an appeal is dismissed on the ground 
of insufficiency of court-fee stamp the 
Court had no power to hear cioss-objec" 
tions ; Duni Chand v Aziz Khan (2) 
and Lajpatrai v. Lachman (3). 

A Full Bench of the Madras High Court 
similarly held that the special right given 
to the respondent to an appeal to file 
cross-objections could not be extended 
beyond the meaning of the clear words of 

(1) U888) 10 All. 587=(1888) A.W.N. 258. 

(2) [1912] 11 P.R. 1912=10 I.C. 207. 

(3) [1920] 59 I.C. 795. 
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the aforesaid rule in the Civil Procelure 
Code, and that the ri;*ht of a res])ondent 
to proceed by way of a memorandum of 
objection was dependent upon the filing 
of the original appeal in time : Alarjappa 
Chettyar v. Chockalingavi Chettiar (4). 
The same view of tlie law is taken by a 
Bench of the Lahore Higli Court in J ai 
Gopal Smoh v. Muna Lai (5). In Mum- 
Oappa Chettiar v. Poiimimvii PiUai (b), 
it \\as lield that a memorandum of cross- 
objection could nob be heard after the 
original appeal had abated. In U Shin v. 
Manng Pha Gyive (7) it has recently been 
held that where tlie appeal is rejected for 
failure to jiay deficit court-fees tlie ci’oss- 
|objections thereto must also be rejected. 
Thus there appears to be a consensus of 
judicial opinion tliat tlie provisions of 
■B. 22 (4) aforesaid must be interpreted 
.'Strictly and not extended beyond their 
Obvious scope. 

The^ view of the lower Court that the 
word default" appearing in the said rule 
would cover a case of default in payment 
of proper court-fees seems to me to i^e un- 
warranted. Under S. 6, Court-fees Act 
no document which is required by law to 
bear a court fee can be filed, exhibited or 
recorded unless it 1,'ears a proper court-fee. 
It follows therefore that an insulliciently 
■stamped memorandum of appeal is of no 
iValidity at all and the rejection of such a 
memorandum is not a dismissal in default 
, within the meaning of the aforesaid rule. 
]lt IS apparently for this reason that this 
Court in the Judicial Commissioner’s Civil 
Circular No. 1-49. para. 5, has directed 
that appeals rejected on tlie ground of 

deficiency in court-fees stamp are not to 

be registered in the register of civil 

appeals but are to be returned as miscel- 
laneous judicial cases. 

bor these reasons I am of opinion that 

the cioss-objections of the non-applicant 

cannot be lieard on their merits and I 

therefore direct the lower appellate Court 

to dismiss them. The non-applicant must 

pay the applicant’s costs in tliis Court. 
Pleader s fee Rs. 10. 




Order accordingly. 


'm w r' I-C. 203 (F.B.). 

5) A I R. 1024 Lah. 4,3=73 I.C, 055=4 Lai 

140. 

(G) A.LK. 19-21 Mad. 405=G2 1.0.757=44 Miu 
828 . ^ 

(7) A.I.K. 19.31 Rang. 38=129 I.C. 500= 
Rang. 588. 
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Jackson, J, C. 

Nurul Hasan — Appellant, 

V. 

Sk. Imamhnx and others — Respondents. 

Second Appeal No. 9 of 1929. Decided 
on 1/th September 1931, against decree of 
Dist. Judge, Nagpur, D/- 27th October 

1928. 

Evidence Act (1872), S, 92, Proviso 4 — 
Partnership between P and D formed in 1921 

hs terms which were reduced to 
writing and registered partnership to con- 
tinue for five years — Oral evidence to prove 
t^hat partnership dissolved in 1922 and P got 
his share of assets is admissible. 

d hen an oral agreement is made which in res- 
pect of tljo manner of payments rescinds or modi- 
ncs a contract in writing and registered and any 
payment is made in accordance with that oral 
agreement, S. 92 does not preclude evidence of 
that payment or of the oral agreement that ex- 
plained it. 

Where a partnership is formed in 1921 between 
P and D to carry on certain business and under 
the terms of the contract which are reduced to 
writing and registered, the partnership is to con- 
tinue for five years, an oral evidence to prove that 
the partnership had, in spite of the terras in the 
contract, been dissolved in June 1922 and P was 
paid his share of the assets is admissible : .4. 1. R. 

1921 Nag. 5\,Appr.; 26 Cal. 160; Cal. 
25G ; 25 Cal. G03 (P. B.) ; A. /. R. 1927 Cal. 
27 ; A. J. R. 1929 Mad. 794 ; A. I. R. 192G 
Cal. 170 and 80 Mad. 231, Rel. on. ; 42 Mad. 41 
and A.I.R. 1928 Bom. 622, Expl. : 82 Mad. 281, 
7iot Foil.; A.I. R. 1920 Bom. 115, Ref. [V 43 C 2] 

B. N. Padhye and .4. Eazak — for Ap- 
pellant. 

^ M. B. Kinkhede, V. B. Dhoke and A. B, 
Kulkarni—iov Respondents. 

Judgment. — In this case the plaintiff 
sued for dissolution of partnership and for 
rendition of accounts. It is admitted that 
Iho plaintiff and the defendants formed a 
partnership in 1921 to carry on the busi- 
ness of buying and selling oranges in Nag- 
pur. Under the terms of tho contract 
which were reduced to writing and regis- 
tered the partnership was to continue for 
five years, that is, from 13th June 1921 to 
13th June 1926. The defendants pleaded 
that as the partnership had resulted in 
loss it was dissolved in June 1922 and a 
sum of Rs. 3,270 was paid to the plaintiff 
as his share of the partnership assets. 
This defence has succeeded in both of the 
lower Courts but the trial Court held that 
there had not been a complete accounting 
and passed a decree declaring that the 
partnership was dissolved from 25th June 

1922 and ordering that a Commissioner ha 
appointed to examine the accounts of the 
partnership from 13th June 1921, up to 
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date ; that decree has been upheld by the 
lower appellate Court. 

^ The main question that I have to con- 
sider in second appeal is whether the evi- 
dence adduced to prove the dissolution of 
partnership in June 1922 is admissible in 
■view of proviso 4, S. 92, Evidence Act, 
which prohibits evidence of a subsequent 
oral agreement to rescind or modify a 
contract that has been reduced to writing 
and registered. This point has been dealt 
with by the lower appellate Court in para. 
^ of its judgment, in whicli it is held that 
the evidence is admissible. 

A number of rulings on the point have 
been cited before me by both sides : one of 
those relied on by the lower appellate 
Court appears to me to have no relevance, 
that is, Merambdev Dharnidhardev v. 
Kashinath Bhaskar (l). In that case there 
was a grant followed by are-grant of pro- 
perty, and it was held that the two trans- 
actions were entirely distinct, and that 
Prov. 4, S. 92, had no applicability. Tan 
<Jhew Hoe Neo v. Chee Swee Cheng, A. I. 
B. 1929 P. G. 72, is also not in point. In 
that case oral evidence was admitted to 
prove that joint tenants had become ten- 
-ants-in-common because this involved no 
violation or contradiction of the terms of 
■conveyance to the tenants. In Srinivasa- 
sioami Aiyangar v. Athmarama (2) it 
was held that S. 92, Prov. 4, precludes 
•ovidence of an oral agreement to rescind a 
registered contract or of conduct of the 
parties showing that such contract is non- 
existent But the latter part of this deci- 
sion 13 directly opposed to the decision in 
ohyama Charan Mandal Y. Heras MoL 
lah (3), in which evidence of conduct was 
admitted to prove tiiat a lease was in- 
tended to be inoperative. This decision 
■^d also Khankar Abdur Rahman v. AH 
Hafez (4) followed a Full Bench decision 
in Preonath Shaha v. Madhu Sudan 

Bhiiiija (5). In the latter two cases oral 

■evidence of conduct was admitted to show 

that a document operated as a raortgao'e 
«-nd not as a sale. 

held” t it was 
to nrl Ar'! was inadmissible 

dui h?d 1^ asmaller sum than what was 
due had been received in full satisfaction 

— P°^tgage debt. The cnvrcr^tnoaj of 
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( 1 ) 

( 2 ) 


4890] 14 Bom. 472 
[1909' 


(3) [1899] 26 Ko!”' 
tw 11898] 25 Gal. 603=2 O.W N 569 PP R ) 

<6) A.I.R. 1920 Bonr. 115=44 Bom 


that decision has been doubted in Sukhlal 
V. Jetha (7), and it has been dissented 
from in Bhaba Siindari v. Ram Kamal, 
A. I. R. 1927 Cal. 27 and Balasundara v. 
Ranganatha, A, 1. B. 1929 Mad. 794. In 
the latter two cases and in Mahtm Chan- 
dra Bey V. Bamdayal Biitta (8), oral evi- 
dence has been held admissible to prove 
that a debt had been discharged partly by 
payment and partly by release of the 
debt. So also in Kattika- Bapanamma v. 
Kattika Krishtnamma (9), in which a 
suit was brought on a registered deed ag- 
reeing to give maintenance, it was held 
that, though a subsequent oral agreement 
to give the plaintiff land to hold in lieu of 
maintenance was not provable, actual dis- 
charge of the claim by possession of the 

V. Nagu 

Chetty (10) and Sukhlal v. Jatha (7) do 
not really differ from the above cases. In 
)otii it was held that an agreement to 
take less than was due under a registered 
bond could not be proved ; but it was not 
held that if payment had been made in 
pursuance of such agreement, that pay- 
ment in full satisfaction could not be 
proved. The law is, I think, correctlyl 
stated in Sanibhu v. Tikaram (ll), which 
says that when an oral agreement is made 
which m respect of the manner of pay’ 
ments rescinds or modifies a contract in 
wiiting and registered and any payment isi 

made in accordance with that oral a^^ree-! 

ment, S. 92, Jjvidence Act, does not ex- 
clude evidence of that payment or of the 
oral agreement that explained it. 

My conclusion in the present case is 
that It was open to the defendants to ad- 
duce oral evidence to prove that the part 
nership had, m spite of the terms in the 
contract that it would continue for five 
years, been dissolved in June 1922 and 
that the plaintiff had been paid his share 
of the assets. As to the adequacy of that 

eMdence I can say nothing in second ap- 
peal. It has been accepted by both the 
lower Courts and that concludes the 
matter The decree of the trial Court 


p.n./r.k. 


Appeal dismissed. 


(7) A.I.R. 1928 Bom. 522=115 10 8^ 

8) A.I.R. 1926 Cal. 170=91 I.C. 757 

(10 [1919] 42 Mad. 41=48 I.G. 158. 

(11) 19i21 Nag. 51=59 I. C. 240=17 N L 
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Nivoor, A. J. C. 

liamnath ani.l others — Appellants. 

V. 

Nornyan — Respon lent. 

Misc. Appeil No. 51-13 of 1930, Deci- 

ilel on 9th July 1931, against decree of 

3rd Addl. Dist. Judge, Amraoti, D/- 3rd 

July 1930. 

% 

^a) Pre-emption — Right of, unless given by 
statute, does not exist in cases of sales 
ordered by Court in execution although on 
compromise decree. 

The fact that the decree was passed on an 
agreement of compromise would not make the 
sale held in execution of the decree a voluntary 
sale. When the compromise is made a rule of 
the Court by being incorporated in the decree, it 
is in pursuance of the decree and not of private 
agreement of compromise that tlie property com- 
prised in the decree could be dealt with in execu- 
tion ; 44 Cal. 789, Appr. [P 44 C 2] 

The fact that under R. 484, Chap. 20 of the 
Rules framed by the Bombay High Court the exe- 
cution purchaser gets a conveyance from the 
judgment-debtors, after the sale held by the Com- 
missioner is confirmed by the High Court, can- 
not convert the execution sale into a private sale. 
The right of pre-emption arises either by virtue 
of personal law or custom or statute. The right 
of pre-emption does not arise in respect of pro- 
perty sold in e.xecution of a decree when such 
right is claimed under the personal law or cus- 
tom. It is only a personal right. Unless the 
right of pre-emption is expressly conferred by 
statute, the right cannot arise in respect of in- 
voluntary sales: 1.3 All. 224; A. I. R. 1929 
Bom. 200 and 3 Cal. 800 {P.C.), Ref. [P 45 C 2] 

(b) Berar Land Revenue Code (1896), 
S. 205 — Sale does not include judicial sale. 

The word “ sale” occurring in S. 205 is not 
comprehensive enougli to embrace a judicial 
sale and thus a sale in execution of a decree 
transfers the property free from a claim of pre- 
emption : 4 N.L.R.XSS, Appr. \ A.I.R. 
Vm Nag. 353, Dist.; A.I.R. 1927 P. C. 
ns, Ref. [P4GC2] 

H. S. Gour and Bapat^iov Appellant. 

F. E. Santana — for Respondent. 

Judgment.— In Suit No. 688 of 1917 
between Bansilal Motilal and Govindlal 
and otliers a decree was passed by the 
Bombay High Court with the consent of 
the parties. The consent decree provided 
that certain immovable properties which 
were the subject-matter of the suit 
sliould be sold l)y public auction or with 
the consent of tlio parties, by private 
treaty, through a special commissioner 
appointed for the purpose. In execution 
of the decree of the commissioner sold by 
public auction on 24th Fobruary 1928 
immovable properties including fields 
Nos, 133/2, 214/2, 214/3 and 97/1 which 
were all situated in the Amraoti District. 
The sales were conlirmed in due course in 


accordance with the rules of the Bombay 
Higli Court, on 26th April 1928. The 
I)roi)erties, including the fields described 
above, were purchased by Ramnath 
Punamchand and Rambilas Three sepa- 
rate suits were filed claiming pre-emption 
in respect of the aforesaid fields. Nara- 
yan Sakharam, Krishnaji and Ganpat 
Bapuji filed respectively Civil Suit No. 28 
of 1929, Civil Suit No. 57 of 1929 and 
Civil Suit No. 34 of 1929 in respect of 
field No. 133/2, fields Nos. 214/2 and 
214/3 and field No. 97/1 respectively. All 
these suits were dismissed as untenable- 
on the ground that execution sale did not 
give rise to the claim of pre-emption. On 
appeal the learned Additional District 
Judge remanded the suits for the purpose 
of determination whether the sale held 
by the commissioner was by public auc- 
tion or by private treaty. The defen- 
dants have filed three separate appeals 
against the remand orders. They are 
Miscellaneous Appeals Nos. 51-B, 52.B 
and 53-Bof 1930. This judgment dis- 
poses of all the appeals. 

In view of the Bombay High Court’s 
order confirming the execution sale (vide 
Ex. D-4) and the commissioner’s certi- 
ficate of the sale (Ex. D-3), it is obvious 
that the sale confirmed by that Court 
was held by public auction. The only 
question, for the purpose of the present 
suit, is whether tlie sale held by the 
commissioner was in the nature of 
voluntary or a compulsory sale. It is' 
contended for the respondent that as the 
sale was held in execution of a consent 
decree it must be held to have been a 
private sale and not one mode at the in- 
stance of the Court. There appears to 
me no difficulty in holding that tlie sale! 
was an ordinary Court sale in the sense! 
that it was compulsory and not a volun-i 
tary sale. The fact that the decree wasi 
jiassed on an agreement of compromisej 
would not make the sale held in execu- 
tion of the decree a voluntary sale. When 
the compromise is made a rule of the 
Court by being incorporated in the decree; 
it is in pursuance of the decree and not 
of private agreement of compromise that 
the property compromised in the decree 
could be dealt with in execution. In' 
Galstaun v. IToowes Chandra Bannerjec 
(1), a decree was passed with the consent 
of the parties and in execution of the de- 
cree certain property was sold. The ques, 

(1) [1917] 44 Cal. 7W=35 1. ^50. 
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tion arose whether the sale proceeds 
which were received in the Court could 
not be rateably distributed amongst other 
judgment-creditors, who had also applied 
for execution o£ their decrees against the 
property which was covered by the con- 
sent decree. In particular the question 
which arose for determination was whe- 
ther the sale held by Mackenzie Lyall 
Co. the auctioneers named in the consent 
decree pursuant to the agreement of the 
parties, was a Court sale or private sale. 
The arguments advanced here are pre- 
cisely those which were advanced in that 
case. Mookerjee and Cuming, JJ., held 
that as the auctioneers, who were spe- 
cifically named in the consent decree, held 
the sale under the orders of the Court in 
execution of the decree, the sale was not 
a private sale but a Court sale. The line 
of reasoning pursued by their Lordships 
bears fully on this case. They observed 
at p. 795 : 

“ It has been contended here that this was a 
sale held, not in execution at the instance of the 
Court, but rather at the instance of the judg- 
ment-debtor, Sullivan, pursuant to the agree- 
ment between him and his creditor Abbas. In 
support of this argument, reference has been 
made to the decision in Golam Hossein v. 
Fatima Begum (2). Stress has also been laid on 
the circumstance that the steps contemplated by 
the Code of Civil Procedure, as necessary prelimi- 
naries to a valid sale held at the instance of the 

Court, were not taken in this case because the 
properties were not attached and the requisite 
not ces were not issued. In our opinion it is 

proceedings taken in their 
entuety, that the sale was held by the Court 
through the agency of the auctioneers. The em- 
ployment of agents for the conduct of a sale of 
this description IS clearly contemplated by R. 65, 
O. 21 of the Code, which provides that save as 
otherwise prescribed, every sale in execution of a 
decree shall be conducted by an Okficer of the 
Court or by such other person as the Court may 
appoint in this behalf and shall be made by pub- 
lic auction in the. manner prescribed. In the 
present case, the person appointed by the Court, 
under 0. 21 R. C5, was no doubt the very person 
nominated by the parties at the time the consent 
decree was made. It is also true as observed bv 
.^ay, L J., m the case of Huddersfield Banking 

tnV ^ * Son (3) that a con- 

wLc H "" creature of agreement and 
as P^lr^T fSreement between the parties, or 

the contVpV-’^ V. BaUen(i), 

foot 

nevSip^! " command of a Judge. But it is 
one at least Court and possesses 

Sr mafe K ‘ n <=.>^^racteristics of an 

a Court of ju stice, uamelv, it is an 

2 iWgTcTsoo: 

ggflll ^’^•2^3=64 L. J. Ch. 523=12 R. 
L. T. 703=43 VV. R 567 
(4) [1^829] 9 B. & C. 840=9 L. J. (o! s.) K, B. 
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order capable of execution by (he Court. In the 
case before us, the agreement of the partie.s that 
the mcvcable properties of the jndgnient-debtor 
would be sold by :\rackeniiie Lyall A Co. was ac- 
eepted by the Court and embodied in the decrco. 
The inference follows that when, upon tiie appli- 
cation of the judgment-debtor, the Court instruc- 
ted Mackenzie Lyall A Co. to bold the sale, the 
Court took a step in execution and the sale was 
held in execution by a person appointed bv the 
Court in that behalf.” 

The contention that the sale was a 
voluntavy and private sale for the reason 
that it was in pursuance of a consent de- 
cree, has no force in view of the aforesaid 
observations, with which I arn in full, 
agreement. The fact that under E. 484, j 
Chap. 26 of the Eules framed by the, 
Bombay High Court the execution pur-' 
chaser gets a conveyance from the judg- 
ment-debtors, after the sale held by the^ 
Commissioner is confirmed by the High! 
Court, cannot convert the execution sale 
into a private sale. 

The respondent’s learned counsel's ap- 
peal to S. 6, Partition Actj for the pur- 
pose of showing that the sale was 
iiiegLilar, is ol no avail in the present suit 
which being one for pre-emption cannot 
stand except on the basis of a valid and 
completed sale. The questions raised by 
the lower appellate Court as to whether 
the auction sale was held in accordance 
with 0. 21, Civil P. C., and whether the 
sale of revenue paying land was valid, 
relate to the validity of the auction sale 
held by the commissioner and they are 
manifestly beyond the scope of this suit. 
The incontestable fact is that the parcels 
of lands have been sold in execution of a 
decree in accordance with the rules of the 

Bombay High Court and it cannot be im- 
pugned here. 

The next question is. if the sale was a 
Oourt sale, are the defendants entitled as 
co-occupants to claim pre-emption in res i 
pect of the property sold ? The right of' 
pre-emption arises either by virtue of! 
personal law or custom or statute. It has' 
been consistently held that the right of ' 
pre-emption does not arise in respect of 
property sold in execution of a decree' 
when such right is claimed under the 
personal law or custom. This subject was 
considered at length by Mahmood, J in 
Bat] Nath v. SitaL Singh (5). The learn- 
ed Judge observed at p. 227 as follows- 

contract to which the person whose propLtv is 
a party. They are the result of an authoiitv 
conferred by the legislature upon tlie Courts for 

15} L1891J 13 All. 224=(1891) A. Wr^T^ 
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tlif p'lrj'O'O'i of awarding ronicdics against tliopo 
who liavo f.iil. d to i r-rfoi in tlicir pecuniar'’ obli- 
gation-. " 

liis decision was fullcjwed in Vitsoode- 
ra7i Mno.^ari v. TttiraricJuni Xair (G). 
The ri^difc of iire-emjition is only a jicr- 
sonal ri^dit and not. an incident of pro- 
perty: llaviedmiya v. Benj(n}iin (1). Ac- 
cordin‘,dy that ri.qht springs up where there 
isa privity of contract between the owner, 
wlio sells, and the purchaser. The seller 
is incompetent to enter into contract of 


sale with any one unless the party hav- 
ing tlie option to purchase has had the 

opportunity to exercise his option; if no 

such opiiortunity is given the purchaser 
is as much culpable of acting in deroga- 
tion of the iire-einptor’s right as the 
seller. A judicial sale however takes 
place against the will of the owner and is 
therefore not the outcome of his volition. 
There is no privity of contract between 
the judgment-debtor and the execution- 
purchaser. The sheriff authorized by the 
writ simply seizes the property of the 
execution debtor and jiasses his debtor’s 
title to it without even warranting that 
title to lie good: Dorab Ally Khan v. The 
Executors oj Khajah Moheeooddeen (8). 
It is clear tliat unless tlie right of pre- 
emption is expressly conferred by statute, 
the right cannot arise in respect of in- 
voluntary sales. 


In the present case the right is claimed 
by virtue of an enactment, viz., tlie Berar 
Land Kevenue Code, 1896. Then the 
party claiming it must point out a siieci- 
fic provision in the Code. 


Section 205, Berar Land Revenue Code, 
runs as follows: 

When the interest or any part of the into* 
rest, of a co-occupant in any survey number is 
tiansferred by sale, foreclosure of mortgage or re* 
linquishmcnt^ in favour of a specified person for 

valuable consideration, every other co-occupant 
in the same survey-number shall have a right of 
pre-emption," 

It question is wliether the word 

sale is comprehensive enough to cover 
an execution sale. This has to be gather- 
ed from the succeeding provisions which 
regulate the exercise of that right. Ss. 
206 and 207 dealt with voluntary sales, 
or relinquishment in favour of a specified 
person; S. 208 with foreclosure of mort- 
gage and S. 213 with sales hold for reali- 
zation of revenue. There is no such pro- 

(G) Ll018r41 Mad.’6B*i=45 I. G. -Ig (FX)’ ~ 

(7) A. I. R. 1929 Bom. 20G=li8 I. C, 518=63 
Bom. 526. 

(8) tl«78l 3 Cal. 80G=5 I. A. 11C=3 Suth 
519=3 Sar, 818 (P.C.). 


vision respecting civil Court sales. The 
(nriission is significant to show that the 
tramers of the Code did not intend to in- 
terfere with the ])roceluie prescribed for 
the civil Court sales in the Civil Proce- 
dure Code. It is noticeable that the right 
of pre-emption is recognized in a restrict- 
ed form in 0. 21, R. 88, Civil P. C. If 
the legislature intended to vary the gene- 
ral law in so far as it affected the co- 
occupants in Berar, one would expect to 
find a provision similar to S. 151, Cen- 
tral Provinces Land Revenue Act, 1917, 
in the Berar Land Revenue Code. Al- 
though theoretically it is possible to read 
an extended signification in the word 
sale ’ used in S. 205, it can have no 
legal effect in the absence of some express 
provision to effectuate that right. S. 205 
l)urports to declare a right but in the 
absence of a provision directing its exer- 
cise in respect of judicial sales, it can 
hardly be called a legal right. The con- 
clusion is inevitable that tlie word **sale” 
occurring in S. 205 is not comprehensive 
enough to embrace a judicial sale. For 
these reasons I am in agreement with the 
view taken in Maidahi v. Tejahai (9). 

I may incidentally notice that Ss. 205 
and 213 of the old Code of 1896 are 
omitted from the Code of 1928 and this 
will servo to set at rest any controversy 
which was likely to arise respecting the 
meaning of the word “sale.” 

Reference is made to Kesheo v. Pandu- 
rang, A. I. B. 1929 Nag. 353, but that 
case is distinguishable. A sale by an 
Official Receiver is virtually a sale by the 
insolvent (owner) because “ that official 
is by force of the statute invested in the 
bankrupt’s property ” Sheobaran Singh 
V. Kiilsnmunnissa (lO). Their Lordships 
of the Privy Council have given their 
assent to the proposition that a sale in 
execution of a decreo transfers the pro- 
perty free from a claim of pre-emption. 

In conclusion as I have held that the 
sale held under the order of the Bombay 
High Court was an involuntary sale, it 
follows that it is incompetent for the 
plaintiffs to found their claim for pre- 
emption on that sale. 

Tlie appeals are allowed and the suits 
are dismissed with costs. 

k.n./r.k. Appeals allowed. 

'{^L^)d«rri^TirR^ issr ~ 

(10) A. I. R. 1927 P.C. 113=101 I. C. 308=64 
I. A. 204=49 All. 307 (P.C.). 
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Gbille, a. J. C. 

Irshedali and others — Defendants — -Ap- 
pellants. 

V, 

Dashrath and others — Plaintiffs — Res- 
pondents. 

First Appeal No. 104 of 1930, Decided 
on 12th September 1931, against decision 
of Sub- Judge, First Class, Khandwa, in 

C. S. No. 83 of 1928, D/- 27th March 
1930. 

(a) C. P. Tenancy Act (1898), S. 41 — 

Where proprietor has no notice of mortgage 

and consequently takes no action, his right 

to claim that mortgage is void as against him 
IS not lost. 

If a proprietor has notice of a mortgage of ab- 
solute occupancy holding, he is put on his elec- 
tion whether he will pre-empt or not immediate- 
ly. But the fact that the proprietor has not 
received any notice and consequently has not 
taken any action for ten years cannot cause his 
right to lapse and he can still claim that the 
mortgage is void as against him. [p 48 C 1] 

(b) C. P. Tenancy Act (1920), S. 6. (5)— 
Kigbt of pre-emption exercised by proprietor 
—Money deposited—Mortgage debt becomes 
charge on purchase-money— Pre-empted land 

IS to be excluded from sale in suit on mort- 
gage. 

When proprietor exercises his right of pre- 
emption and deposits the amount which has been 
fixed by the revenue officer as the value of the 
land free from encumbrances, the mortgage debt 
becomes a charge on the purchase-mo/eVin ex- 
oneration of the hen, and in any suit brought on 

must^bTpv^H ‘^1 such pre-empted^ land 

must be excluded when the mortgaged nronertv 

brought to sale: A.I.R. 1930 Nat m^ZC' 

O T? 7 7 7 - LB 48 G 1] 

Tir A Appellants. 

W. it. Puranik for Respondents. 

Judgment— Defendants 1 to 4 had in 

1J16, executed a mortgage in favour of 
the plaintifls and among the property 
mortgaged tvere certain absolute occupan- 
cy fields with Jamunia. Subsequent to 
this rnortgage defendant 5, Dewaii in 
execution of a simple money decree 
against the defendants had part of this 
mortgage property brought to sale in the 
civil Court. Defendants 6 to 8 who are 

IrSu ° (defendant 6 

thP^ m \ at the time of 

w L ™ “d defendants 9 to 11 

derS fi T . ofpre-emptionun- 

dants'e io S ^^20, and defen- 

cupancy field No^ le of the absolute oc- 

01 me absolute occupancy 
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field Xo. 264 lor which they i.aid Ru|ieo3 
512. All these defendants including De- 
waji have been made parties to the^suit, 
Dewaji— because the idaintilfs alleged he 
has acquired mortgage lien over the money 
which Dewaji received from the pre- 
emptors and the pre-emptors tliemselves 
as being in possession of the mortga«e 
property. Tiie mortgagors defended the 
suit on various grounds which need not 
be considered. Their contentions failed 
and they liave not appealed against the 
decision. In the course of the judgment 
however the lower Court found that both 
sets of pre-emptors were bound by the 
mortgage and were not entitled to release 
as they claimed, but were only entitled to 
redeem. In respect of defendant 5 the 
nncling is contained in para. 32 of the 
judgment : 

“The phamtiffs can follow the mortgage nro- 
pci'ty for then- mortgage debt. The iLtZ t 

still m existence Befendant 5 has received moLy 

^1 the pioperty that has passed out of his haiids^ 
This property he had purchased subiect t^tl 
plaintiffs mortgage lien. In case the proLrtv f 
not available, defendant 5 is liable to mvtu 

mortgage debt out of the monev received bv 

in exchange of the property. Ti.rp^'ntifff, 

t” d'.Sh^ «'■“ ““ ~~ SSj's 

Both sets of the pre-emptors have filed 

by the same pleader. The anneal.. ^ “ 

.„,i iti. ,,,S « -5; 
cover hem both. The grounds of appea 
eie that the mortgage of 1916 was^not 
binding on the pre-emptors tint 
were not the representatives of I 

did not vest in them,\A' tLt tTT 
pre-emption any mortgage lien ^ on S® 
property was transferred to the nnret 
money which they had 
Eevenue Court. 'deposited in the 

The appeals must succeed. The relp 

vant portions of the judgment aga nst th^ 

appellants run as follo\Ys ; 

perty on pa/mLfc°of^ the'^amCn^fixed 
. ^ 

was in possession of defendant i ® Property 
it in auction subject to thp m f purchased 

tlQ. The mortgage oAtbe 

191C. It vvas voidable at the « 

guxars. They did not Vx mal- 

1926. I do not think they can 'mp achthe°''‘ 

gage now. Jt was nnt a mort- 

sion. No third person hnq Po^ses- 

of the propertv^in pursuance "!>VthA 

Defendants 6 to 8 have r-nmo ® ^^ortgage. 

the property under their ri-ht'''^ 

from a person who purchased P''®‘emption 
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that the mortgage deed sued upon is binding on 
defendants C to 8 and I decide Issue No. 4 
accoi'ditiglv. Defendants 9 to 11 have not shown 
how they are not liable to redeem the mortgage. 
The\ are liable to redeem tlic mortgage like de- 
fendants fj to 8." 

With respect to the remark tiiat tli® 
mortgage was voidable as against the 
malgu/.ars in 1918, and tliat they are de- 
harrol from impeacliingthe mortgage now 
since they have made no claim in respect 
of it for ten years, the plaintitfs have uot 
shown that the landlord’s right to avoid 
th 3 mortgage under S. 41, Tenancy Act, 
1898, has ceased to exist ; it is assumed 
^tliat it was so since the landlords had not 
•exercised their right for 10 years. The 
landlords have however pleaded lack of 
notice of the mortgage, that the mortgage 
was not one with possession and the 
mortgagee liad taken no steps during 
these years to enforce his lien and the 
plaintiffs have not shown that the pro- 
prietors had any notice whatsoever of the 
mortgage. If a proprietor has notice of a 
mortgage of absolute occupancy holding 
he is put on his election whether he will 
pre-empt or not immediately. But the 
fact that they had not received any 
notice and consequently had taken no 
action for ten years cannot cause their 
riglit to lapse. They can still claim that 
the mortgage is void as against them. 
But apart from the considerations which 
arise under the Tenancy Act of 1898, the 
appeal must succeed by virtue of the pre- 
visions of S. 6, suh-S. (5), Tenancy Act, 
of 1920. 

It is clear that when the proprietor 
exercises his right of pre-emption and 
deposits the amount which has been 
fixed by the revenue officer as the value 
of the land free from incumbrances, the 
mortgage debt becomes a charge on the 
purchase money in exoneration of the 
lien. This provision of the law appears 
to have been entirely overlooked by the 
learned Subordinate Judge. The sum ob- 
tained at the auction sale by Dowaji \yas 
with full knowledge of the mortgage lien 
subsisting on the land. He had the land 
sold at the full value irrespective of any 
incumbrances, that is to say, far more 
than the land would have fetched if sold, 
had not the proprietors exercised their 
right of pre-emption. The proprietors in 
purchasing the land have also paid the 
full value clear from incumbrances. It 
is by the simplest process of reasoning 
clear that the mortgage lien passes on to 


the purchase money and that the land be- 
comes entirely exempt from it. 

The respondents in appeal could ad- 
vance no better argument than that the 
exoneration of tlie lien from the mortgage 
is limited to the fixation of the price alone 
and tiiat the purchaser is bound to see 
that the money deposited reached the 
mortgagee and that otherwise the lien 
subsists on the land. There is no pro- 
vision to that effect in the Tenancy Act 
nor is there in existence so far as I am 
aware, any proposition of law to that 
effect. It is further contended that in 
respect of S. 41, Tenancy Act, 1898, the 
malguzar is bound to get a declaration 
that the mortgage was voidable as against 
him and as he failed to do so within the 
statutory period of six years he is unable 
to impeach the mortgage now. This 
argument is equally invalid since no 
proof has been brought forward that the 
malguzar had any knowledge of the mort- 
gage at all. It is perfectly clear from 
the terms of S. 6 (5), G. P. Tenancy Act 
1920, that any mortgage lien on an ab- 
solute occupancy holding is transferred 
from the holding to the purchase money 
when the malguzar pre-empts, and that in 
any suit brought on the basis of a mort- 
gage, such pre-empted land must ho ex- 
cluded when the mortgaged property is 
brought to sale; vide Mahadeo v. 
Zingru (1). 

The appeal succeeds and the decree of 
the lower Court will be modified by ex- 
cluding from the description of the mort- 
gaged property which is to be brought to 
sale half-share in the fields Nos. 259 and 
264 in the possession of Irshad Ali, 
Abidali and Faridunnisa and Thakur, 
Onkar and Narayan respectively. I would 
not hold that the claim by the latter ap, 
pellants was made in respect of a half- 
share of field No. 295/1 as well. The 
field as correctly pointed out by the 
pleader for the respondent was not claim- 
ed by these appellants as having been 
purchased by them, and it is admitted on 
their behalf that the inclusion of this 
field is a mistake. The respondents will 
pay the appellants’ costs in this Court 
and their costs in the Court below. There 
will be only one set of pleader’s fee in 

this Court. ‘ 

r.M./r.K. Appeal allowed, 

( 1 ) A.I.R. 1930 Nag. 199=121 I.C. 246=20 N. 

L.R. 187. 
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Macnair, J. G. 

Vitlioba — Applicant. 

V. 

Karhn — Non-Applicant. 

Civil Revn. No. 560 of 1930, Decided 
on 23rd March 1931, from order of Dist. 
Jirlge, Nagpur, D/- 15th November 1930. 

(a) Civil P. C. (1908), S. 24— District Court 
IS authorized to transfer small cause case to 
another Court which is not competent to try 
-such case. 

Under S. 24 it is quite competent for a District 
Court to transfer a suit from the Court of Small 
Causes to another Court, which but for such 
transfer is not competent to try such suit. 

IP 49 C 21 

(b) Civil P. C. (1908), S 24 — Suits relating 
to same transaction and involving common 
questions of fact and desirable to be heard 

by one Judge— Suits can be transferred to 
one Court. 

Where the two suits filed in different Courts 
relate to the same transaction and involve com- 
rnon questions of fact, and it is desirable that 
they should be beard by the same Judge, it is not 
proper ground for refusing transfer that the party 
opposing the application for transfer to one Jud4 
may not act m a manner in which reasonable 
litigants would act. In such cases the conveni- 
ence of the parties is a good reason for the trans- 
fer of a suit to another Court : 41 All. 381 Diss 
Srom and A. I. R. 1922 All 65, Foil [P 49 G 2] 

H. N. Padhye for Applicant. 

B. B. Mandlekar for Non-Applicant 
Judgment. — The applicant sent a 
notice to the non-applicants demanding 
the balance of the amount due for supply 
of baskets. On receipt of this notice 
non.apphcant 1, who is the father of the 
other non-applicants, filed a suit against 
the applicant m the Court of Small Causes 

Nagpur, alleging that the applicant had 

received more than the price of the bas- 
kets. The applicant then filed his suit. 
As his claim was for more than Rs. 1,000, 
his suit had to be filed in a regular Court. 
Subsequently the applicant asked that the 
suit of non-applicants should be trans- 
ferred to the Court of the Subordinate 
Judge who was dealing with the appli- 
cant s case. The non-applicants opposed 
the transfer on the ground that S. 24 

Thp\J’ ^ transfer.’ 

ha^d that he 

fused .t'^ansfer the case, but re- 

traSfe^f that 

cul^e, nn involve diffi- 

remedv ^Th ^ another 

Sion orthis OTde^.P ''®'d- 

involve com transaction and 

nvolve common questions of fact, it is 

1932 N/7 & 8 


Nagpur 49 


desirable that they should be beard by the 
same Judge. If they were heard by one 
Judge, the parties, if they acted reason- 
n'bty, would agree that evidence in the ap- 
plicant s case should be treated as evidence 
in the other case. It does not seem to be 
a proper ground for refusing transfer that 
the non-applicants may not act in the 
manner in which reasonable litigants 
would act. In Madho Prasad v. Moti 
Chand {!) Knox, J., held that the mere 
convenience of the parties is not a good 
reason for the transfer of a suit to another 
Couit, but in Inayatullah Khan v. Is tsar 
Ahmad Khan (2) two Judges of the same 
Court overruled that decision. I agree 
with their statement at p. 280 (of 44 AIL) 
which is as follows : ’ ’ 

conduct of litigation is certainly a relevant con- 

perhaps not too much to say 
that It IS the basis of nearly all statutory furis- 
diction on the civil side.” ^ 

The non-applicants give no intelligible 
reason for objecting to the transfer from 
one Court m Nagpur to another. It is 
said that proceedings will terminate more 
quickly in the Small Cause Court, but the 
matter in dispute will not really be de- 
cided until both suits terminate. The 
learned District Judge has stated that the 
applicant might ask the Judge of the 
Small Cause Court to exercise his extra- 
ordinary powers under S. 151, Civil P.C., 

but the Judge may doubt whether he can 
exercise such powers. 

I think the transfer is advantageous 
even if after the transfer one of the deci 
sionswillhe subject to appeal and the 
other will not be : the transfer will at 
least secure that the judgments of the ori- 
ginal tribunal will not be contradictory. 

l am therefore of opinion, that trans- 
fer IS desirable. Mr. Mandlekar for the 
non-appheants again urges that tlic law 
does not permit transfer. I agree with 
the learned District Judge that S. 24 
Civil P. C. authorizes the transfer, as thei 
Court to which the case is transferred 
will be deemed to be a Small Cause Court 
It seems quite clear that the Court to 
which the case is transferred, will’ be 
deemed to be a Court of Small Causes com- 
petent to try the case in that capacity ; it 
is then not material that most Courts of 
Small Causes cannot try suits of wliicli 
the value exceeds Es. 500. 

(1) L19191 41 .4.11. 381=50 I.^cTm ^ ' 

CA a.^T. R. 1922 .411. 05=05 I. C. 782=44 All. 

278. 
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I therefore set aside tlie order of the 
learned District Judt'e and direct that 
the suit fi!c<l by non-applicant 1 be trans- 
(ei re 1 to t he Court l etorc which the suit 
of the applicant is jjcndin^^. Costs bclore 
the Disf ) ict Judge and in this Court will 
1)(! I.oine liy the non-aj)plicants. Counsel’s 
lee in tdiis Court Its. *^0. 

v.P-./it.K. Order set aside, 

A. I. R. 1S32 Nagpur 50 

Jackson, J. C. 

Yesli wa n t li ao — A ppl i can t . 

V. 

Secretary, High Court Bar Association, 
Nag}) 2 a — Non- Applicant. 

Civil Rcvn. No. 578 of 1930, Decided 
on 14th July 1931, against order of Addl. 
Dist. Judge, Nagpur, D/- -Sth November 
1930. 

^ Civil P. C. (1908), S. ] 15- Judicial Com- 
missioner’s Court's power of revision can be 
exercised judicially in cases under Legal 
Practitioners Act, S. 36 — Central Provinces 
Courts Act (1917), S. 21. 

Altliougli the power of the Judicial Commis- 
sioner’s Coiiitto interfere in cases under 8.30, 
Legal 1 raclitioncrs Act, is only its general |o\ver 
of supeiintendence and control over suhoidinate 
Courts given to it l)y 8.21, Central I rovinces 
Courts Act, and is very limited in extent, yet a 
power of interference and levision ceitainly 
exists and the Couit’s |o\ser however limited, can 
be exercised judicially. The nature of such 
cases seems to be to requiro it to be so exercised: 
(Case law disciisaed). [P 51 C 1] 

* 2\ J. liedar — for Apidicant. 

llari Singh Gmr, J\I. Y, Sharif, G. F. 
Heshmnkh , S. Y. Dcshviukh and N. T, 
Mangaininrti — lor Non- A pplicant. 

Order. — Thisoidcr will govern Civil 
Eevisions Nos. 5^2 to 5b7 of 1930 and 
No. 3 of 1931 also. 

This application has been filed by a 
person who has been declared to be a 
tout by the First Additional District 
Judge, Nagpur, under S. 36, Legal-Practi- 
tioners Act. Action was taken at the 
instance of the High Court Bar Associa- 
tion, , Nagpur, and that Association, 
through its Secretary, has been made the 
opiobite i>arty to this application and has 
raised a preliminary objection that no 
aiiplication for revision lies. It is con- 
tended that proceedings under S. 36, 
Legal ITactilioners Act, are neither civil 
nor criminal in tlieir nature; that this 
Court can only interfere under thegeneVal 
power of superintendence and control 
given to it by S. 21, Central Provinces 
Courts Act, and that any action that this 


Court can take will be merely administra- 
tive. 


The power of suiierintendence and con- 
trol given to this Court by S. 21, Central 
Provinces Courts Act, is similar to that 
given to the chartered High Courts by 
S. 15, High Courts Act, 1861, and now 
by S. 107, Government of India Act. It 
has been held in 7n re Madko Bam (l),. 
In re Kedar Nath (2) and Kashi Nath v. 
Emperor (3), that it is only this power 
of superintendence that enables the High 
Court to interfere in cases in which a 
l)erson has been declared to be a tout 
under S. 36, Legal Practitioners Act, and 
that the power of interference is very 
limited in extent. A similar view has 
been taken in Man Singh v. Emperor (4), 
tiie power of superintendence in that case 
being conferred by S. 13, Punjab Courts 
Act. 


Kalka Prasad v. Emjieror (5) is a de- 
cision to the contrary, in which it has 
been held that the High Court can en- 
tertain an application in revision against 
an order passed under S. 36, Legal Practi- 
tioners Act, without invoking the aid of 
S. 107, Government of India Act. That 
decision professes to follow Bavu Sahib 
Dist. Judge ofMadxira(^) and Hari 
Charon Sircar y. Dist. J udge of Dacca (7)^ 
and expressly ditlers from the view taken 
in In re Madho Bam (1) and In le Kedar 
Nath (2). In the Madras case however 
the question now before me was not 
raised and it seems to have been assumed 
that the High Court could exercise the 
power of revision given by the Civil 
Procedure Code. In Hari Charan v. 
Dist. Judge of Dacca (7),^ Mookerjee, J.,. 
though he speaks of the revisional 
jurisdiction” under which the High Couit 
can interfere with an order under S. 36, 

Legal I ractitioners Act, makes it clear 
that, in hjs opinion, it is not exercised 
under the Codes of Criminal and Civil 
Procedure and refers, with approval, to 
l 7 i re Madho J.iam (l) and In re Kedar 
Nath (2), In Ugam Prasad v. Evipevory^) 


(1) [1890] 21 All. 181=(1899) A, W. N. 15. 

(2) [1909] 81 All. 59=1 1. 0. 143. 

(3) A. 1. R. 1924 All. C9=74 I. 0. 11=45 All. 
676. 


(4) [1909] 11 P. R. 1909 Cr.=3 I. 0. 977. 

(5) [1918] 40 All. 158=19 Cr. L, J. 269=44 


1. 0. 125. 


(6) {1009] to I^rad, 596. 

n) [1910] 11 Cr.L. J. 820=61.0. 327. 

(8) A. 1. R. 1927 Pat. 282=102 I. G. 340=2a 
Cr. L.J. 532=6 Pat. 567. 
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and in Debidin Nai v. Emperor (9), 
decided by Staples, A. J. C., as in Bava 
Sahib Y. Bist. Judge of Madura (S), the* 
question of jurisdiction was not raised. 

The weight of authority is clearly in 
favour of the view that the High Court’s 
power to interfere in cases under S. 36, 
Legal Practitioners Act, is only its 
general power of superintendence and con- 
trol over subordinate Courts and is very 
liinite 1 in extent; but a power of inter- 
ference or revision certainly exists; and in 
none of the cases cited before rne, except, 
perhaps one to which I shall now refer, 
does the High Court treat the exercise of 
this power as anything but a judicial 
matter. The possible exception is a deci- 
sion of the Judicial Commissioner’s Court 
of Sind: In re Mulchand (lO). There is 
no reference made to the general power of 
superintendence which presumably is given 

to the Judicial Commissioner’s Court by 

the Sind Courts Act. It is merely held 
that there is no power to interfere under 
S. 115, Civil P. C. I see no reason why 
this Court’s power however limited, to 
deal with an application like the one now 
before me, should not be exercised judi- 
cially, and the nature of such cases seems 
to require it to be so exercised. 

I overrule the preliminary objection. 

1 shall hear the application on its merits' 

and a date will now be fixed for further 
hearing. 


R.M./r.k. Objection o verrulpd 

(10) [1919] 13 S. L. R. 212=50 I. C. 433. 
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Niyogi, A. J. C. 
Fozimri/— Plaintiff— Appellant. 

V. 

Eajaram and Defendants— Re 

pondents. 

Appeal No. 261-B of 1929, Decided c 
3rd March 19.11, against appellate decn 

of Second Addl. Dist. Judge, Amraoti,D 
3rd August 1929. 

Revenue Code (1896), S € 

Wlfeu e"‘i>-e>y differen 

tr, tnt! occupant transfers his holding he h, 

entered inThe re|ute^ofm\”J^^ 

-f wh:rt“d: 

the land hi h r right to occuf 

me land he has to do so in accordance with S. (i 

7^^ Code (1896), Ss. 7' 

In the absence of rajinama and kabuliyat 


cannot be presumed that tbcio was a relinquish- 
ment by the occupant in favour of the Govern- 
ment and that the Government granted the 
land to the person to whom the occupant desired 
to transfer his holding; nor can mere substiuuion 
of a person in the register of occupants cannot 
prevail against the regular modes of trausfei of 
property. It is well settled that title to land can- 
not pass by admission when the statute requires a 
deed. An oral gift tlierefore by an occupant of 
his holding is void and mere entry of donee s 
name in the Record of Rights under S. 9G (d) 
does not create any title in liim. 

LT 52 C 2; P 53 C 1] 

M. E. Bobde — for Appellant. 

T. L. Sheode for RespomlenU. 

Judgment. — This appeal arises out of 
a suit for possession of a field an I for re- 
recovery of mesne profits on the strength 
of the sale deed dated 10th December 1927 
executed by appellant 2 deceased in favour 
of appellant 1 after he male a gift of the 
same to Rajaram, respondent 1, The trial 
Court decreed the claim, but in appeal the 
suit was dismissed. 


The field in suit along with other pro- 
perty belonged to Laxman the deceased 
appellant 2 and bis sons. There was a 
partition of the joint family property on 
23rd March 1918 in the course of which 
Laxman gifted the field to Rajaram, respon- 
dent 1. The gift wasoral. Laxman how- 


111 lltVUUl 01 in0 

donee Rajaram. Rajaram continue.l to be 
in possession since 1918. Laxman then 
sold the field to the plaintiff on 10th De- 
cember 1927. Rajaram plealel that the 
field was transferred to him by Laxman at 
a partition as he was Laxman’s daughter’s 
son, and that he gave effect to it by relin- 
quishing it under S. 59 ( 1 ), Berar Land 

Eevenue Code, 1896. He also plea led that 
he made a report of the gift to the village 
patwari un ler S. 96 (c), Berar Land Re 
venue Code. 1896, and had Rajaram’s 
name substituted for that of Laxman in 
the Record of Rights under S. 96 (d) of 
the same enactment. The Court of first 
instance held that the oral gift was void 
and that mere entry of Rajaram’s name in 
the Record of Rights under S. 96 (d) 
Berar Land Revenue Cole, did not create 
any title in him. It therefore decreel the 
suit. The lower appellate Court was of 
the opinion that since the promulgation of 
the Record of Rights the procelure of 
transfer by way of rajinama and kabuliyat 
h^s become defunct, and held that the 
effect 01 iha mutation was the same as 
that of rajinama and Uahuliyat. Tr. thore- 
tore dismissed the suit. 
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u, is <‘nnten»le'l for tho appellant that 
the fiehi couhl he vali.lly gifted only hy a 
registered deed and tliat mere entry of the 
donee’s name in tho Kect>r<l of Rights does 
not create any title in favour of tho do- 
nee. On the other hand, it is contended 
that since (lie ini ro<hiction of Ch. 8-A in 
the Berar fjand Revenue Code, the proce- 
dure |)rovided for in that chapter for mu- 
tat ion supplanted altogether the one pro- 
vitled in S. (19 and that the effect of the 
mutation entry is exactly the same as that 
iOf S. GO. It appears to me that the ob- 
jects of S. 60 and of Ch. 8-A are entirely 
|different. It is no douht true that before 
Ch. 8-A was enacted and inserted in the 
Berar Land Revenue Code the only proce- 
dure available for mutation of names was 
the one provided in S. 69. It however 
does not follow that S. 69 is altogether 
'negatived. When an occupant transfers 
his holding he has to take steps to get the 
name of his transferee entered in the re- 
gister of mutation in accordance with Ch. 
8-A. On the other hand, when he desires 
to relinquish or surrender his right to oc- 
cupy the land he has to do so in accor- 
dance with S. 69. In case of assignment, 
devolution or partition, the right of the 
occupant subsists and it is only trans- 
ferred to tho person who becomes entitled 
to the field by any of the recognized 
modes of acquisition of title. 

The transferee or the heir does not de- 
rive a new right but only enjoys the right 
already existing in the i)revious occupant. 
Where an occupant relinquishes or sur- 
renders his land his right comes to an end 
and the person to whom ho desires to 
transfer his holding gets a fresh right in 
the land which is derived not from tho 
transferor directly hut from the Govern- 
ment who is tho landlord. The transfer 
by so-called rajinama and kabuliyat is not 
strictly an assignment of a right although 
in effect it is so. Under S. 123, T. P. Act, 
a gift of immovable property can be effec- 
ted only by a registered instrument signed 
by tho donor and attested by at least two 
witnesses. Tliere is no such instrument 
to support tho gift in favour of Rajaram : 
consequently tho gift is void and cannot 
be recognized as an assignment of Lax- 
man's right in the land to Rajaram. Tho 
respondents rely on Zinga v. Gosawi (l) 
for the jiroposition that the introduction 
of tho Transfer of Property '^ob in Berar 


has not abi^ate>l bt- dH , Berar Lainl Re - 
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venue Code, 1896. This is no doubt true 
because the Transfer of Property Act does 
■ not deal with surrenders of agricultural 
lands. That case affords no guidance in 
tho present case wherein there is no relin- 
quishment as such. The decision reported 
in Zingii v. Gosaxvi (l) cannot be inter- 
preted as laying down a rule that raji- 
nama and kabuliyat effect an assignment 
of the occupant’s interest in the land. The 
Bombay High Court has gone so far as to 
hold that mere execution of rajinama and 
kabuliyat does not by itself amount to a 
transfer of property, but that •they only 
serve as documentary evidence of transfer 
if that transfer can properly be inferred 
from the facts proved : Chandanmal v. 
Bhasknr (2). In any case in the absence 
of rajinama and kabuliyat it cannot be 
presumed that there was a relinquish- 
ment by Laxman in favour of the Govern- 
ment and that the Government granted 
the land to Rajaram so as to make him an 
occupant. 

To circumvent the difficulty caused by 
the absence of rajinama and kabuliyat the 
learned counsel for the respondents en- 
deavoured to establish that the mutation 
under S. 96 (d) was tantamount to raji- 
nama and kabuliyat. I fail to see how 
mutation of names is identical with sur- 
render and lease. A surrender can be 
only to the landlord and has to be made 
in a proscribed manner. It is for this 
reason that S. 69, Berar Land Revenue 
Code, provides a special procedure, namely 
a notice to the Tahsildar preliminary to 
tho relinquishment of tho ^ occupancy. 
When such relinquishment is^in favour of 
a specified person it is the Deputy Com- 
missioner who can recognize the person 
in wliose favour the occupancy has been 
relinquished as the registered occupant of 
tho land. It is apparent that a person 
can be recognized as a registered occupant 
only by the Deputy Commissioner who 
acts as the landlord. In this case all that 
is proved is that there was a report made 
to tho patwari about tho gift and that 
both Laxman and Rajaram s guardian ap- 
peared before tho certifying officer and ad- 
mitted tho transaction of gift. 

It is next argued that the procedure 
which resulted in tho mutation entry be- 
ing mado ill favour of tho donee has the 
teamo olYcct as tho recognition by tho De- 
jiuty Commissioner within tho moaning of 
S. 72, Cl. 5, Borar Ta\nd Rovoiuiq Cot^o. 

(•_>) [U)iq] 60 I. 0. ll-A. 


1S32 


Pannalal V. B. N. Ky 

If the procedure is understood as meaning 
simply a substitution of the donee’s name 
for the donor’s in the Record of Rights, 
then it would neither extinguish Lax- 
man’s title nor create one in favour of 
Rajaram ; Nirman Singh v. Rudra Par- 
tab Narain Singh (3). But if it implies 
a relinquishment by the original occupant, 
then his right would be extinguished. The 
question is whether the recognition by 
the Deputy Commissioner under S. 72 (5), 
Berar Land Revenue Code, 1896, operates 
to destroy the rights of the person who 
consents to another person being recog- 
nized as a registered occupant. There are 
no provisions in the Berar Land Rvenue 
Code analogous to the implied, surrender 
or abandonment found in the Central Pro- 
vinces Tenancy Act. Mere recognition of 
a certain person as a registered occupant 
with the consent of the previous registered 
occupant cannot be regarded as extinguish- 
ing the latter’s title, although under S. 71, 
Berar Land Revenue Code, 1896, the i)re- 
yious registered occupant would not be 
liable for payment of revenue. The fact 
that S. 72 is qualified and controlled by 
S. 73 indicates that the recognition by 
the Deputy Commissioner has no bearing 
on the questions of title, which are exclu 
sively within the competence of the civil 
Courts. The two sections read together 
unmistakably show that mere substitution 
of a person in the register of occupants 
cannot prevail against the regular modes 
of transfer of property. It is well settled 
that title to land cannot pass by admis- 
sion when the statute requires a deed: see 
Jadu Nath Poddar v. Eup Lai Poddar 
(4j and Mathura Mohan Saha v. Bam 
Kumar Saha (5). 

It is evident that in the absence of a 
iGgistered instrument Laxman’s interest 
in the field did not pass to Rajaram. It 
was therefore open to him to transfer that 
interest by sale, as he did, in favour of 
appellant 1, Fouzmal. His title must pre- 
vail against the respondents’ possession. 
The appeal is therefore allowed with costs 
of this Court and the lower appellate 
Court; the costs of the trial will be paid 
as ordered by that Court. 

K.N./r,k. Appeal allowed. 

(3) A. I. R. 1926 P. 0. 100=98 I. C. 1013=63 

I. A. 220=48 All. 529 (P.C.). 

(4) [1906] 33 Cal. 967=4 O.L.J. 22=10 G.W.N. 

650. 

(6) [1916] 43 Cal. 790=35 I. 0. 306, 
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Staples, A. J. C. 

Pannalal — Appellant. 

V. 

B, N. By. Co. — Respondent. 

Second Appeal No. 319 of 1929, Decided 
on 30th July 1931, against appellate 
decree of Dist. Judge, Jubbulpore, D/- 
11th March 1929. 

Railways Act (1870), Ss. 3 (2), 51 (fi and 
41— Transhipment charges for carrying goods 
over temporary pontoon bridge are terminals 
and not tools. 

Transhipment charges, which are special 
charges levied for the service of unloading goods, 
taking them across a pontoon bridge constructed 
temporarily on account of breach in the railway 
line and reloading them on the other side until 
the line is repaired, although designated by a 
special name come within the definition of termi- 
nals and can only be levied as such and are not 
charges or tolls for using a ferry within the 
meaning of S. 51 (f). The jurisdiction of the civil 
Courts therefore in respect of claim relating to 
such charges is barred under S. 41 : 15 Bovi. 537 

and 16 Bom. 434, Foil. [P 54 C 1, 2] 

N. G. Bose — for Appellant. 

S. C. Dutt Chaudhry — for Respondent. 

Judgment. — The appellant brought a 
suit for recovery of charges, called * tran- 
shipment charges,” recovered from him 
by the respondent B. N. Ry. Co., for 
transhipping his goods across a portion of 
the line between Birsinghpore and Kar- 
keli, which had been breached. These 
additional transhipment charges w^ere 
levied at the rate of six annas per maund. 
Both the lower Courts have held that the 
charges recovered by the railway company 
were in the nature of terminal charges,, 
and the lower appellate Court has held 
that that being so the jurisdiction of the 
civil Court is barred by S. 41, Railways 
Act. 

The only point argued in this appeal is 
whether the transhipment charges are 
terminals within the meaning of S. 3 (14), 
or whether the charges were tolls for 
using a ferry within the meaning of 
S. 51 (f) of the Act. 

It is true that a pontoon bridge, which 
was erected over the river, where the 
line had been washed away, would techni- 
cally be a ferry within the meaning of 
S. 3 (2) of the Act, but at the same time 
it is clear that the pontoon bridge was 
only meant to be a temporary measure in 
the emergency that had arisen and that it 
would be removed and the service of tran- 
shipment would be discontinued as soon 
as the line had been repaired. There was 
no case, then, of levying a regular toll 
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under S. 51 (t), and the charges, tran- 
shipmeiit cliarges” as they wero called, 
were only special charges levied for the 
service of unloading the goods, taking 
1 hem across the ])ontoon bridge and re- 
loading them on the other side, which 
liad 1o he jjerformcd until the line was 
repaired . 

T am of Opinion that the term "tran- 
shipment charges” which nowhere appears 
in tlie Act, is technically incorrect and 
that such charges can only be recovered 
as terminals or not at all. The services, 
for instance, for which such charges are 
levied, are of the same nature as those 
rendered at stations and other places 
'where terminals are expressly allowed. 
The deiinition of "terminals” in S. 3 (14) 
is as follows : 

“ ‘Terminals’ includes charges iu respect of sta- 
tions, sidings, wharves, depots, warehouses, cranes 
and otlier similar matters, and of any services 
rendered thereat.” 

Under S. 45, Railways Act, a railway 
administration may charge reasonable 
terminals. Under that section railway 
companies in India used to levy terminal 
charges at junction stations, but this was 
forbidden by a resolution of the Governor- 
General in Council, dated 28th October 
1891. Subsequently however by a resolu- 
tion of the Governor- General in Council, 
dated 17th October 1893, although it was 
hold that terminal charges \vere inadmis- 
sible at junction stations, it w'as laid down 
that a railway administration had the 
right to levy reasonable charges for any 
service of transhipment performed by 
them where a break of gauge occurs. This 
resolution was in conformity with orders 
passed in England, according to which 
transhipment charges and terminal charges 
were distinguished, but both were allowed. 
In the Indian Act however there is no 
distinction between terminal charges and 
transhipment charges, but transhipment 
charges are now allowed by the resolution 
of the Governor-Genoral in Council quoted 
al)ove and must be considered terminals. 
In the Goods Tarill of the B. N. Ry. Co., 
to which I have been referred by the 
learned counsel who appeared for the ap- 
pellant, at pp, 271 and 272, a number of 
transhipment charges are specified, whilst 
terminal charges are given at pp. 267, 
268 and 269. I am of opinion however 
that, as already stated above, tranship- 
ment charges, although designated by a 
special name, must come within the 


general definition of terminals and can 
only be levied as such. As already noted 
above, the services rendered at stations or 
other places where a break of gauge occurs 
and goods are transhipped are of the same 
nature, namely, unloading, reloading and 
transport, as are performed at regular 
terminal stations. The fact that the break 
of gauge is only a temporary one and that 
the charges for transhipment at the place 
where the break of gauge occurs is there 
fore only a temporary charge levied, while 
the break continues, will not make the 
charges any the less terminals. On the con- 
trary I am of opinion that the fact that the 
break of gauge wasof a temporary character 
goes to show that the charges levied at 
the place where the break occurred were 
terminal charges and were not charges or 
tolls under S. 61 (f) of the Act, which, 
from the wording of the section, it would 
appear, are meant to be permanent charges 
or tolls on ferries, roadways, roads or 
means of transport permanently provided 
under that section by a railway company. 
As to what constitute terminal charges, 

I would refer to LaljiUiai Shamji v. 
G. I , P. By^Co. {l) and Hall & Co. v. 
London Brighton and South Coast By* 
Co. (2). 

I would point out that in England there 
is a distinction between service terminals 
and station terminals, whilst in India no 
such distinction has been made. Charges 
however that would be considered service 
terminals in England are allowed in India 
as indicated above, and those charges 
have come to be designated transhipment 
charges.” Although called "transhipment 
charges,” they are, in my opinion, included 
in the general definition of terminals. 

The lower appellate Court has rightly 
followed Laljibhai Shamji v. G. I. P. 
By. Co. (1), and has held that the civil 
Court had no jurisdiction to consider or 
entertain the claim relating to terminal 
charges. I hold therefore that the deci- 
sion of the lower appellate Court is correct 
and dismiss the appeal. Costs of the ap- 
peal will be borne by the appellant. Other 
costs as ordered by the lower appellate 

Court. . , 

R . M . / R . K . Appea l dismissed. 

(1) L18911 16 Bom. 637 affirmed in (1892) 16 
Bom. 434. 

(2) L1885] 16 Q. B. D. 606. 
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SUBHEDAR AND GRILLE, A.J.CS. 

Shridhar Balwant and another — De- 
fendants— Appellants. 

V. 

Baxiram Rodmal ShoPtAkola and others 
— Plaintiffs — Respondents. 

First Appeal No. 60-B of 1928, Decided 
on 28th November 1931. 

(a) Negotiable Instruments Act (1881), 
S. 66 — In case of indorser presentment for 
payment is necessary. 

Where the drawer of a huudi is also the drawee 
preseotmeot for payment is unnecessary. This 
rule however does not apply in the case of the 
indorser of a hundi : 15 N, L, R. l‘/8, Dist. 

tP GO C 1] 

(b) Negotiable Instruments Act (1881), 
Ss. 64 and 98 - Effect of nonpresentment is 
to absolve other parties from liability — No 
notice of dishonour — Onus to provethat party 
charged could not suffer damage is on person 
claiming non presentment. 

No dishonour can possibly occur unless the 
instrument is presented for payment by the 
holder to the drawee as required by the first part 
of S, 64 of the Act, which is mandatory The 
second part of the same section provides the pen- 
alty for nonpresentraent by stating in unequi- 
vocal terms that in default of such presentment 
the other parties thereto are not liable thereon 
to such bolder. Where however it is alleged that 
DO notice of dishonour was necessary as the party 
charged could not suffer damages for want of it 
the onus of proving that the other party could 
not suffer damage is on the party who wants to 
excuse himself for the nonpreseutation : 33 AIL 
4 ; 39 All. 364 and 10 I. C. 405, BeJ. LP 60 0 1] 

G. G. Hatialne — for Appellants. 

M.R. Bobde — for Respondents. 

Judgment. — The plaintiffs who are 
the owners of the shop Bakshi Ram Rod- 
mal at Akola sued defendants : (l) The 
Berar Oil Works Co., Ltd. of Akola and 
(2J Balwant Narsinha Mudholkar, on the 
basis of two huniisforRs. 5,000 each, 
of which the plaintiffs were the holders 
and which were drawn by the Berar Oil 
Works Co., on itself and endorsed by 
defendant 2. Defendant 2 died during 
the pendency of the suit and his son has 
been substituted in his place. Reference 
in this judgment to defendant 2 will be 
for the sake of convenience to the dece- 
ased father unless otherwise stated. The 
execution and nonsatisfaction of the 
hundis is not denied but it was strenu- 
ously contended in the Court below that 
the hundis were obtained by the plain- 
tiffs by means of undue influence and 
coercion and also that the subsequent 
financial arrangements between the plain- 
tifl's’ firm and the Berar Oil Mills, which 
were at the time of the execution of the 
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hundis in a precarious financial condition, 
have resulted in the extinction of the 
plaintiffs’ claim. There was a further 
contention that the hundis were not un- 
conditional hundis by reason of the appe- 
arance of the word'jawalun’ instead of the 
normal phrase 'jawal’ in the body of the 
documents, and it was also alleged that 
since there had been no presentation of 
the hundis at maturity to either of the 
defendants who are now being sued in 
respect of them, no suit based on them 
could be successfully maintained against 
either of the defendants. There were 
other contentions raised by the defence 
but since they have been given up in ap- 
peal although mentioned in the memoran- 
dum of appeal there is no need to refer to 
them further. A decree was passed against 
both the defendants, the decree against 
tiie son of defendant 2 being limited to 
the assets of his father in his hands. A 
joint appeal is now preferrei both by the 
Berar Oil Works Co., and by Shridhar 
Balwant Mudholkar, the son of the ori- 
ginal endorser. 

The appeal was argued by Mr. Chan- 
dorkar on behalf of appellant 1 (defen- 
dant 2) and Mr. Sindekar the counsel for 
the other appellant merely adopted the 
arguments of his colleague so far as they 
concerned defendant 1. The contentions 
raised in appeal were those which had 
been raised by the defence and have been 
enumerated in the preceding paragraph 
except that the questions of the non- pre- 
sentment of the hundis, the non- receipt 
of notice of dishonour and want of con- 
sideration were especially argued on be- 
half of defendant 2. 

The first contention centres round the 
circumstances in which the hundis came 
to be executed. It is undisputed that at 
the time when the execution took place, 
namely 10th May 1921, the Berar Oil 
Mills had to make an urgent payment of 
Rs. 5,000 in Bombay and failure to make 
this payment would have jeopardized 
their financial position, which was al- 
ready precarious, very seriously. They 
had considerable difficulty in raising this 
money’ since their indebtedness in Akola 
was already known although their credit 
outside does not appear to have been 
doubted. The matter was an urgent one 
and the plaintiffs were approached for a 
loan of Rs. 5,000. The company was al- 
ready indebted to them to the extent of 
some Rs. 80,000 and the plaintiffs state 
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that they refusetl to advance this money. 
* 

The defendants then, according to the 
plaintiff’s, offered to draw liundis in fav- 
our of defendant 2, who was a man of 
position and incidentally one of the di- 
rectors of the com])any. The plaintiffs 
aUeged that they considered defendant 2’s 
credit only good up to Es. 10,000 and 
agreed to advance the Ks. 5,000 required 
if a hundi for that amount were endorsed 
by some other person of undoubted sol- 
vency, and on these conditions they even- 
tually accepted the hundis and became 
the holders of the hundis to the extent of 
Rs. 10,000 payable to defendant 2 en- 
dorsed to themselves and another hundi 
for Rs. 5,000 also payable to defendant 2 
but bearing an intermediate endorsement 
of the firm of Tansukhrai Bansidhar of 
Murtizapur and subsequently endorsed to 
themselves. On the receipt of this the 
plaintiffs arranged for the payment of 
defendant I s debt in Bombay. The de- 
fendants, on the other hand, alleged that 
the plaintiff’s had agreed to discharge the 
Bombay debt on their being given a hundi 
for Rs. 5,000 duly endorsed by Tansukh- 
rai, a firm of the financial status which 
the plaintiffs demanded. Having obtained 
this hundi however they declined to carry 
out their part of the bargain unless two 
further hundis for Rs. 10,000 were exe- 
cuted, made payable to defendant 2 by 
defendant 1, and endorsed in their favour. 
Defendant 1 being in a helpless position 
owing to the extreme necessity of having 
the Bombay debt paid and their credit 
saved, had no option but to agree to this ; 
whereas the plaintiffs claim that all the 
three hundis were executed at the same 
time the defendants’ contention is that 
the hundi for Rs. 5,000 was executed 
first and others later on the same day 
on the plaintiff’s refusal to discharge the 
Bombay debt unless further hundis were 
drawn. 

It is this contention of the defen- 
dants that forms the basis of the al- 
legation of undue influence and coer- 
cion. As frequently happens in al- 
legations of this nature the truth lies 
somewhere between the allegations of 
either party. Evidence has been given 
on both sides supporting the extreme con- 
tentions and the lower Court has accepted 
with some reservation the plaintitf’s ver- 
sion of the case and has entirely disbe- 
lieved the defendants. There is one piece 
of documentary evidence, namely Ex.D-4, 
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which was a chitthi passed by the plain- 
titl’s agent to the Sccioiary to the Berar 
Oil Mills on 10th May 1021, while nego- 
tiations in respect of the hundis were 
going on. This is an immediate piece of 
evidence; being a document written at 
the same time when no dispute arising 
out of the transaction could be contem- 
plated, and is therefore free from any 
suspicion of being written with any ul- 
terior motive. The letter runs as follows: 

"To 

Anna Saheb. 

{Compliments.) tasked Gajadharji (the mana- 
ger of the plaintiff’s firm) to tell me the manner 
in which the hv should bo written. His ad- 
vice is this: ‘‘\ou should draw the hundi on 
yourself stating Dada Sahib (defendant 2) as the 
rakhya, '■•) that Dada Sahib will assign the hundi 
to Murtizapurwala (the firm of Tansukhrai) and 
he has already assigned the same to us. 

Secondly you should draw three mudati hundis- 
for Rs. 10,000 mentioning Dada Sahib as the 
rakhya and he will assign them to us. We will 
credit the said Rs. 10,000 for the linseed which 
some time ago we have weighed and given to you- 
Be this known. 

Gajadharji is at present asleep in the house. 
He will come after some time and then I shall 
send you a darshani hundi or I shall give it to 
your servant when he brings the mudati hundis. 

With your servant you should send one letter 
written and addressed to the man at Poona. (Thi& 
refers to the negotiations of further loan). 

(Sd. Kishanlal.") 

Each side wishes to interpret this 
letter in its own fashion. Now it is per- 
fectly clear that the plaintiff’s’ own ver- 
sion cannot be accepted in its entirety* 
namely, that when they refused to ad- 
vance Rs. 5,000, the defendant company 
offered to draw hundis for Rs. 15,000 in 
favour of defendant 2 and get them in- 
dorsed in the plaintiff's’ favour. The Berar 
Oil Mills already owed them a large sum 
of money; they had been the holders of 
hundis drawn by the defendant company 
to the extent of Rs. 80,000 which had 
been dishonoured, and it is clear that 
they would not trust them any further. 
It is also apparent that they were not 
prepared to advance any sum or give them 
credit for a further sum of Rs. 5,000 un- 
less they were to get something in ex- 
change. This part of the bargain was 
that of the debt owing to them Rs. 10,000 
should he converted from an unsecured 
debt to a secured one by means of hundis 
made payable to a respectable person, de- 
fendant 2, and indorsed by him to the 
plaintiff' who would he the holders. But 
for the actual Rs. 5,000 which was to be 
paid in Bombay the endorsement of a. 
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person of undoubted solvency was neces- 
sary. It is clear that these were the 
terms and Ishwardas (P. W. 4) who is 
the owner of the firm of Tansukhrai Ban- 
sidhar was sent for and he agreed to make 
the necessary endorsement. The defen- 
dants-appellants have invited us to exa- 
mine the hundis and laid stress on the 
fact that the two hundis in suit Exs. P-1 
and P.2 are on a different coloured paper 
from that of Ex. P-10 making it clear 
that the hundi forms are not of the same 
batch since one is more faded than the 
other. This is true; and lends support 
to the defendants’ theory that the hundi 
endorsed by Tansukhrai was endorsed be- 
fore the hundi itself was written. There 
is oral evidence that this was done and it 
also finds support from Ex. D-4. That 
the endorsement by Tansukhrai was made 
before the endorsement by defendant 2 is 
proved by Ramchandra (P. W. 3) whose 
evidence, in our opinion, has been dis- 
credited in the trial Court without suffi- 
cient reason, and this part of the state- 
ment is certainly borne out by the letter 
to which we have referred. It is appa- 
rent that Ishwardas, representing the 
firm of Tansukhrai Bansidhar, having 
done what was required of him on a blank 
hundi, went away. Then in pursuance 
of the agreement which had undoubtedly 
been reached between the plaintiffs and 
the defendants, that credit for Rs. 5,000 
would not be given unless Rs. 10,000 of 
the debt owing were replaced by negoti- 
able instruments, the question arose as to 
how it was actually to be carried out, 
and Ex, i)-4 represents Gajadhar’s in- 
structions. 

What may be called the essential 
hundi of Rs. 5,000 had already been 
pre endorsed, as the letter says, by 
Ishwardas in the plaintiffs’ favour. The 
body was now to be filled in by the Berar 
Oil Mills itself making it payable to de- 
fendant 2. Then the remaining hundis, 
on which the plaintiffs insisted, were to 
be drawn in the like manner and made 
payable to defendant 2 who was to assign 
them to the plaintiffs direct. It men- 

inudati hundis covering Rupees 
10,000 instead of two which were actually 
drawn and signed in the manner specified, 
including apparently the hundi mentioned 
in the previous sentence. There is no 
doubt that the instructions contained in 
this letter meant that three hundis were 
to be written and that Dadasahib was to 
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be the payee in respect of them all; one o 
them was to be endorsed in favour of 
Ishwardas who had already endorsed it 
to the plaintiffs, and the others were to 
be endorsed to the plaintiff's direct. These 
were the instructions, and we have no 
doubt that they wereduly carried out. The 
defendants’ contention that the hundi 
for Rs 5,000 had already been fully ex- 
ecuted and all the endorsements made 
and was in the plaintiff's’ possession when 
they demanded for the first time that 
two other hundis of Rs. 5,000 each should 
be drawn cannot be believed in the face 
of this document. The blank form with 
Tansukhrai’s endorsement existed when 
this letter was written and nothing more. 
That blank hundi with the endorsement 
must have been in defendant’s possession 
or else was sent along with the letter, 
otherwise the body of it could not pos- 
sibly be scribed as directed. That it 
should have been retained by the plain- 
tiff's is impossible. 

The argument of coercion and undue 
influence can then relate only to the bar- 
gain which was made before this, namely, 
that Rs. 5,000 will not be paid in Bom- 
bay unless Rs. 10,000 of the debt is con- 
verted into hundis. We fail to see how 
there can be any question of undue in- 
fluence. The plaintiff's were not in a 
fiduciary position as regards either of the 
defendants and were certainly not in a 
position to dominate their will. There 
is no evidence of any such mental capa- 
city which is postulated in S. 16, 
Contract Act, as a condition for the 
domination of one person’s will over an- 
other’s. The fact that one party was a 
creditor of the other does not affect the 
position. The defendants required money 
and the plaintiffs were willing to give it 
on certain terms. The defendants were 
free to accept or reject these terms as 
they pleased. They accepted them. They 
could have rejected them and sought 
the money elsewhere. Money could no 
doubt be obtainable elsewhere at a 
heavier price than they had to pay to the 
plaintiffs but there is no doubt that the 
conditions were freely accepted and there 
can have been no question of dominating 
their will or coercion. In fact the plea of 
coercion can only rest on the supposition 
that the hundi which has been endorsed 
in favour of Tansukhrai had been deli- 
berately withheld by the plaintiffs as 
we have shown this was not possible 
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oven liaO it been withheld it was no 
longer the property of the defendants 
and so tlie detention would not come 
within the definition of coercion” in 
8. 15, Contract Act. The attack on the 
hundis as having lieon wrongfully ob- 
tained fails cnl ireh . 

It has also been urged that as far as 
deferi'lant 2 is concerned there was no 
consitlcral ion received by him in respect 
ol his endorsement of the hundis. This 
matter has iieen dealt with by the learned 
Sub-Judge in jiara. 12 of his judgment 
and tlie conclusion that tliere was ample 
consideration to iioth jiarties is unclial- 
langeable. As far as the Berar Oil Mills 
is concernol the hundis wero drawn in 
consideration of past delits and as far as 
• lefandant 2 is concerned apart from the 
fact that he was credited in the Com- 
pany’s account hooks with the amount 
of the hundis in suit there is the fact 
that as a result of the payment of 
Rs. 5,000 in Bombay the credit of the 
Berar Oil Mills of which he was a 
director and in whose welfare he was 
closely interested was maintained in- 
stead of being allowed to collaiise which 
would undoubtedly have happened if the 
negotiations between the plaintiffs and 
defendant 2 had not been carried through. 

T he contention that there was no consi- 
deration must therefore fail. 

The question next to be considered is 
as regards the liability of defendant 2 
under the hundis sued on. It was con- 
tended on his behalf that defendant 2 
being only an indorser his liability for 
payment to the plaintiff who is a suhse- 
qiiont holder would under 8. 35, Nego- 

tiable Instruments Act, arise only upon 

proof 

(a) that the hundis upon maturity, wore m 
/act, presented for payment to the drawee who 
was defendant 1 as required by Ss. Gl and G6 of 
the Act; (b) that the same were dishonoured by 
defendant 1 as per provisions of S. 91 or S 92 ibid 
and (c) that duo notice of dishonour was given 
by the plaintigs to defendant 2 under S. 93 in 
the manner provid<‘d by Ss, 91 and lOG, NegO" 
tiablo Instruments Act. 

It was submitted that in the absence 
of proof of any of the above facts defan- 
dant 2 is discharged from his liability as 
the indorser and the plaintiffs claim 
against iiim ought to have been dismissed. 
There is undoubtedly considerable force 
in this contention. The relevant issue in 
connexion with this point was No. 12 
which ran as under: 

“Whether the hundis wore presented at any 


time between Gth July 1921 and Gth August 
1921 if not whether plaintiff is not entitled to 
sue for the amount thereof?” 

The finding of the lower Court on this 
issue is contained in para. 17 of its judg- 


ment in there words: 

" fjarmanjjraand v. nainch'indra (l) is a clear 
authority for the proposition that whereas in 
the present case the drawer and drawee are one 
and the same person no presentment either for 
acceptance or for payment is necessary. If it 
were otherwise, I do not think Exs. P. 4 and 6 
would have saved the situation for both these 
dociinieuts bear date Gth August 1921 and this 
was long after the date of maturity of the hundis 
and under S. GG, Negotiable Instruments Act, 
the presentment was to be made at maturity. 
However this point does not aiiso in view of the 
ruling whicli dispenses with the necessity of 
presentment in a case like the picsent. I find 
that in the present case plaintiff is entitled to 
recover the amount of the suit hundis even 
though it be held that there was no valid pro* 
sentation. Exs. P*4 and 5 arc letters of demand 
and not evidence of presentment.” 

This decision, so far as the first defen- 
dant is concerned is perfectly correct 
both on the question of fact and law, but 
it omits to determine the question raised 
in argument before us : viz., the liability 
of defendant 2 to the plaintifls claim, as 
the indorser of the hundis in suit. It 
was not and could not be seriously dis- 
puted by the counsel for the plaintifTs- 
respondents that the case relied on by 
the lower Court has no apiilicahility in 
determining the right and liability of a 
holder in due course and his immediate 
indorsor of a negotiable instrument, be- 
cause this question did neither arise for 
decision nor was decided in that case. 


Before proceeding further it is ncces- 
ary, at this stage, to dispose of certain 
Joints raised by Mr. Bobde for the plain- 
ilTs-respondents. It was very seriously 
irged by him that since defendant 2 did 
lot, in his pleadings, raise the points of 
lonpresentation and absence of notice of 
lishonour, he is precluded, under 0. 8, 
a. 2, Civil P. C., from putting forward 
diese pleas hero. This argument has 
lovvever no force, since it complotely 
gnores the obligations which the Code of 

3ivil Procedure imposes upon a plaintiff 
in the presentation of his claim. Under 
D. 7, B. 1 (e) of the Code, the plaint itself 
must contain the facts constituting the 
cause of action and under R. 5 of the same 
order it must show that the dolondant 
“is liable to he called upon to answer the 
plaintiftV demand.” Again under 0.6, 
13 o nvArv uleadinii (which of course 


(1) 15 K. L. R. 128=51 1. 0. 869. 
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includes the plaint) shall contain a state- 
ment in concise form of all the mate- 
rial facts on which a party relies for 
his claim. It was therefore obligatory 
on the part of the plaintiffs to state, 
in the first instance, facts showing how 
defendant 2 was liable to them upon the 
hun lis sued on ; in other words, they 
should themselves have, in the first in- 
stance, stated clearly the time when the 
presentation of the hundis for payment 
was male by them to defendant 1, tlie 
fact that they were dishonoured and the 
reason why no notice of dishonour was 
given to defendant 2. On 18th June 1925, 
when defendant 1 alleged that the hundis 
in suit were not presented to him by the 
plaintiffs for payment at any time, the 
plaintiffs’ pleader made the following 
obviously vague and untenable statement : 

“ I deny that the hundis were never presented 
for payment. They were presented ou maturity 
some time between 9th July 1921 and Gth August 
1921, but were dishonoured. Under the law iiow- 
over defendant I being the drawer and defen- 
dant 2 being the indorser no presentation was 
necessary, ” 

JJpon these pleadings issue 12 was 
settled for trial and incorrectly decided 
against defendant 2. 

It was next urged that the documents 
sued on are not “hundis” coming within 
the purview of the NegotiEtfble Instru- 
ments Act, but what was their exact 
nature, could not, unfortunately, be defined 
by Mr. Bobde. The parties admittedly 
drew up the documents as hundis with 
due formality and treated them as nego- 
tiable instruments. It therefore matters 
little if the instruments in question could 
also be treated as promissory notes, be- 
cause the drawer and drawee are the same. 
At the most the instruments were am- 
biguous, but under S. 17, Negotiable In- 
struments Act, the plaintiffs, who are the 
holders of the documents, having treated 
them as hundis, the instruments must for 
the purpose of the present suit be treated 
as hundis liable to be dealt with under 
the Negotiable Instruments Act. 

An apparently unnecessary discussion 
was raised by the learned counsel on both 
sides with a view to determine whether 
under Ss. 37 and 38, Negotiable Instru- 
ments Act with reference to the plaintiffs 
defendant 2 occupied the position of a 
principal or a mere surety of defendant 1. 
But for the purposes of determining the 
liability of defendant 2 in the present 
action the question if he was a principal 
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or a surety is absolutely immaterial for 
the simple reason that his liability has, 
primarily, to be determined with refer- 
ence to his position as an indorser under 
the Negotiable Instruments Act, and not 
as a principal or surety under the Con- 
tract Act. Dalip Singh, in his Commen- 
tary on tne Negotiable Instruments Act, 
at p 189, dealing with Ss. 37 and 38 of 
the Act makes the following pertinent 


observations : 

Every prior party to a negotiable iu'^trumeut 
is to the holder either as a principal debtor or as 
a surety. The relatioa of a priucipal debtor and 
a surety subject to the provisions oj this AcMs 
regulated by thd Contract Act. ” 

The wonls underlined (here italicized) 
by us are significant. 

On the findings of the lower Court that 
the hundis in question were, after matu- 
rity, not presented 'by the plaintiffs to 
defendant 1 for payment — a finding with 
which we fully agree — it has to be seen if 
under the law defendant 2 as the indorser 
is still liable to the plaintiff’s' claim. It 
is not asserted by the plaintiffs that 
notice of dishonour was given by them to 
defendant 2, nor has it been explained 
why this statutory obligation was not 
discharged. Under S. 35, Negotiable In- 
struments Act : 

“ in the absence of a contract to the contrary, an 
indorser is liable to every subsequent holder in 
case of dishonour by the drawee to compensate 
such holder for any loss or damage caused to 
him by such dishonour, provided due notice of 
dishonour has been given to or received by such 
indorser as hereinafter provided. The contract 
of the indorser of a buudi being thus conditional, 
his liability can only arise, in the first instance, 
upon proof of (a) dishonour of the instrument by 
the drawee and (b) of the giving of notice of dis- 
honour to him. No dishonour can possibly occur 
unless the instrument is presented for payment 
by the holder to the drawee as required by Part 1, 
S. G4 of the Act which is mandatory. Part 2 of 
the same section provides the penalty for non- 
presentation by stating in unequivocal terms that 
in default of such presentment the other parties 
thereto are not liable thereon to such holder. ” 


Bhashyam and Adiga in their Commen- 
tary on the Negotiable Instruments Act 
(4fch Edn., p. 273) explain the provisions 
of Ss. 35 and 64 in the following words 
and cite appropriate authorities in sup- 
port of their exposition of the law : 

“ There is a distinction between the liability 
of the maker and the acceptor, and that of 
drawer or the indorser. The contract or engage- 
ment of the maker or acceptor is to pay the 
amount specified in the instrument upon due 
presentment of the instrument at its maturity, 
or when it becomes due, at the place design- 
ated thereon; while the engagement of the 
indorser or the drawer after acceptance is that if. 
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upon such cine piT«entmcnt the amount is no«. 
paid by the maker or accL-ptr'-, l-,c will pay the 
same upon demand, on duc i. ;cooi dishonour 
beinR given to him. TheliaiMiitv of the maker 
or tlie acceptor is an absolute liability, while the 
liability of the indorser and the drawer is con- 
ditional. In the case of the drawer and the 
indorser, if presentment for payment is not made 
they are discliarged from liability. The mere 
fact of the holder liaving notice, before the bill or 
note became due tliat it will not be paid up when 
presented on tlic due date, or a suspicion to that 
effect will not excuse the necessity for present- 
ment. Not oven the fact that the -drawer had 
such notice and promised the liolder that he 
would try to pay on such date will excuse non- 
presentment to the acceptor. Neither the re- 
ceipt of money by the drawer from the acceptor 
to meet the hill, . or a declaration of the accep- 
tor in the presence - f the holder and the drawer 
that lie cannot provide for the bill, dispenses 
with Die necessity of presentment at maturity. 
It has been h-^ld (bat countermand of payment 
by tlic drawer does not excuse nonpresentment, 
but Chitty doubts the accuracy of the report. 
Neither bankruptcy nor death of the party dis- 
penses with presentment under the section. 
Even the loss of the bill or the note docs not 
excuse nonpresentment.” 

As noticed already, the plaintiffs defi- 
nitely pleaded that since defendant 2, was 
only an indorser, no presentation was 
necessary to make him liable for the 
claim. They did not seek the protection 
of the provisions of S. 76.(a), (b) or (c) 
which provide cases where i)resentment 
for payment is dispensed with lo make 
tlie indorser liable. It is therefore clear 
that on account of the jilaintiffs default 
in presenting the hundis for payment, 
defendant 2. is discharged from liability 
thereon to the plaintiffs. 

The plaintiffs’ claim against defen- 
dant 2, is equally untenable on ground 2, 
that no notice of dishonour was given by 
the i)lairitiffs to him as required by S. 93, 
read with Ss. 94 and 106, Negotiable 
Instruments Act. They did not either 
seek the protection of the provisions 
S. 98 (a) or (c) which provides that no 
notice of -dishonour is necessary when it 
is dispensed with by the party entitled 
jtheroto or when the i)arty charged could 
not suffer damages for want of it. In 
such a case it is laid down that the onus 
of proving that the other parly could 
not suffer damage is on the party who 
wants to excuse himself for the non- 
presentation; see Madlio Earn v. Durga 
Prasad (2); Gaya Din v. Sri Earn (3); 
Jhanda Earn v. Toda Mai (4). 

_Tho next i)o_int arises foi consideration 

(2) 1.19111 33 All. 4=G I. 0.793. 

(3) L19171 39 All. 3G4=39 1.0. G‘19. 

(4) [ion] 10 1.0.405. 


is the contention that the claims of the 
l)laintitis were ext inguished by reason of 
the subsequent financial transactions bet- 
\\een the i)laintiffs and the defendants. 
Shortly after these transactions the com- 
])any went into voluntary liquidation. 
The order of voluntary liquidation was 
sutisequently annulled and a scheme wa& 
arranged and sanctioned by the High 
Court whereby a company in which the 
plaintiffs were partners was to manage 
the concern. Tliis scheme admittedly 
was not carried intoeflect, and the ap- 
l)ellants’ contention is that the failure to- 
carry the scheme into effect was delibe- 
rate on the part of the i)laintiffs in order 
to ruin the company. Of this there is- 
no evidence at all and the plaintiffs’ state- 
nient that the scheme was not carried 
out owing to intierent financial and com- 
mercial difficulties must be accepted. The 
argument is that the scheme postponed 
the payment ol all debts and that the 
appellants were entitled to the benefit of 
the sclieme. "We fail to see how this can 
be so since the scheme, although undoub- 
tedly approved by the shareholders and 
creditors of the company, was never 
carried into effect and, as stated ahove^ 
the failure to carry out this scheme into 
efiect cannot he attached to the plaintitls. 
This argument would apply lo either of 
the defendants as principal debtors, but 
it is further contended on behalf of 
defendant 2 that he is discharged from 
his position as surety by virtue ol S. 135, 
Contract Act, in that time had been given 
to tlie principal debtor, that is lo say, 
defendant 1, without the consent of the- 
surety and consequently the surety was. 
discharged. Without disou-^sing the co- 
gency of this argument it suffices to say 
that it will not he available to defendant 2; 
since the proposal to extend time for the 
payment of the debts, which was essen- 
tial to the scheme, was never carried out. 

A minor point which has arisen is as 
to the interpretation of the word jaiva- 
loon". On this we accept the finding of 
the lower Court on issues 10 and 11. 
The discrepancy between the evidence of 
^ladhorao (P.\V. 5) and the pleadings has- 
been properly accounted for since the 
pleadings could bo no more than a deduc- 
tion from the context, in which the 
words occur, 'and the current practice in 
drawing hundis. The oxidaiuition allor- 
ded by the scribe of the hundis as P.W. 5- 
appears to bo quite correot and it is in» 
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evidence that he has used the sane 
l^hrase and the same meaning on other 
hundis, the valility of which as uncondi- 
tional hundis was never questioned. This 
IDoint has no force. 

The other minor point mentioned in 
ground 4 of the memorandum of appeal 
that the lower Court ought to have held 
that Mr. N. R. Malholkar had no autho- 
rity to draw the hundis is sufficiently dis- 
posed of by the evidence of Ramchandra 
(P.W. 3) and the proof that Mr. N. R. 
Mudholkar was a properly constituted 
Secretary of the Company and that the 
hundis which issued on behalf of the 
Berar Oil Mills had always been issued 
by him. The company may not have 
been engaged in active business at the 
time but there was still a company whoso 
business had not ceased and they were in 
full financial activity although the mills 
may not have been actually running. 

The result is that the appeal succeeds 
in part and appellant 1 has established 
that his deceased father defendant 2, 
Bahvant Narsinha Mudholkar, was not 
liable to the claim of the plaintiffs. In 
view of this finding it is not necessary to 
enter into the merits of the cross-objec- 
tion which has been filed by the respon- 
dents against the decision that the ap- 
pellant Shridhar Balwant Mudholkar is 
liable only to the extent of the assets of 
his deceased father in his hands The 
cross obiection must, therefore fail and 
is dismissed. 

The appeal has succeeded to a limited 
extent, only namely that the deceased 
Balwant Narsinha Mudholkar was not 
liable at all on the hundis. The plain- 
tiff’s claim against defendant 2 is there- 
fore dismissed and the decree passed by 
the lower Court against him set aside. 
The appeal as regards defendant 1, the 
Berar Oil Works Company fails entirely. 
Appellant 1, Shridhar Balwant Mudhol- 
kar, will get half the costs in the appeal 
and full costs incurred by him in the 
lower Court from the plaintiffs. Appel- 
lant 2, the Berar Oil Works Go., Ltd. 
will bear their own costs in this and the 
lower Court and pay to the plaintiffs 
their full costs of the lower Court and 
half the costs of this appeal. 

K.N./r.k, Order accordinglij , 
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Findlay, J. G. and Macnair, A. j. C. 

Sheolal Eamlal — Assessee. 

V. 

Comm}\ of Income-tax, C. P. & Berat— 
Referring Olficer. 

Misc. Judicial Case No. 20 of 1929, Do- 
cifled on 29th January 1930. 

^ (a) Income-tax Act {1922). S. 2 (1) (b) (2) 
— “Process ordinarily employed by a cultiva- 
tor” — Meaning explained — Cotton ginning is 
not essential to make cotton fit to be taken 
to market. 

The process “ordinarily employed by a cultiva- 
tor” must mean one in ordinary use amongst 
cultivators generally. The Income-tax Act so 
far as agricultural income is concerned only re- 
lieves the producer from liability to income-tax 
so long as he is a bona fide agriculturist carrying 
on that business in the ordinary course of good 
husbau'iry. Where cotton is first ginned and 
then sold in market, then although it may be 
distinctly advantageous even from the mere point 
of view of transport to do so it cannot be said 
that ginning is es ential in order to enable the 
produce to be fit to be taken to market. 

LP C 2 c n 

^ (b) Income-tax Act (1922), S. 2 (1) (b) (2) 
— Profits earned by ginning cotton and selling 
it in market — Such profits are assessable. 

The Income-tax Officer is entitled to calculate 
profits on the cotton which is the agricultural 
produce of the assessee’s own villages where he 
gets it ginned in the ginning factory before he 
takes it to market for sale, and assess tax on such 
profits under the Act. LP 62 0 2] 

M. B. Kinkhede and V. B. Dhoke — for 
Assessee. 

D. N. Choicdhiri — for fche Crown. 

Judgment. — ■ This is a reference by 
fche Commissioner of Income-tax, Central 
Provinces and Berar, under S. 66 (2), In- 
come tax Act. 1922. The applicant, Seth 
Sheolal Ramlal, Banker, owns various 
villages in the Chhindwara District. 
Amongst his crops he grows cotton and it 
is apparently his practice, instead of sell- 
ing the cotton in a crude state, to send it 
to a ginning factory at Pandharkeoda, an- 
other village in fche same district Hav- 
ing had fche cotton ginned there, he sells 
it in Bombay at a price naturally much 
higher than he would have obtained if he 
hai sold the crude produce in its original 
state. The Commissioner of Income-tax 
accordingly assessed him on a profit of 
Rs. 1,010 assumed to have been made in 
this way, and thus the following question 

has been referred to us for decision: 

“Whether the Income-tax Officer is entitled to 
calculate prodts on the cotion which Is the agri- 
cultural produce of the assessee’s own villages 
simply because he gets it ginned in the ginning 
factory before he takes it to market for sale and 
assess tax on such profits under the Indian In- 
come-tax Act,” ^ 
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On Iiehalf of the a])jilicant it has been 
ur^C'l })ofor 0 us tliat it is in everv wav an 
advantageous matter to have the raw cot- 
ton ginnol straiglitaway ; when the cotton 
seed has l)een extracted, the danger of fire 
is miicdi lessened, niiicli space is saved and 
a great reduction in transport charges oc- 
curs. S. 2, suh-S. (1) (h) (2), Income-tax 
Act, lays down that agricultural income 
will also inclirle 

"any income derived from land l)y the perfor- 
mance by a cultivaior of any jToccss ordinarily 
employed by a cultivator to render the produco 
raised or received by him fit to bo taken to 
market." 

It has been suggested on behalf of the 
a])plicant that, even assuming that it is 
net the general practice amongst the cul- 
tivators to have their cotton ginned in the 
first instance, as he does, the subsection 
([noted should he taken as implying that 
tlie process in question should ho postu- 
lated to he one “ordinarily employed by 
an agriculturist” in the position and 
standing of the applicant. We do nob 
think however that this interpretation is 
the correct one. The process “ordinarily 
employed by a cultivator ” must, in our 
oi)inion, mean one in ordinary use 
amongst cultivators generally, and tlie In- 
come-tax Act, so far as agricultural in- 
come is concerned, only relieves the pro- 
incer from liability to income-tax so long 
as ho is a hona fide agriculturist carrying 
on that business in the ordinary course of 
good husbandry. Again, although it may 
be distinctly advantageous, even from the 
mere point of view of transport to have 
the cotton ginned first, wo are not i)re- 
[)aved to hold that this process was essen- 
tial in order to enable the |)roduco to bo 
“fit to he taken to market.” Any such 
interpretation would, in our opinion, in- 
volve an undue straining of the subsection 
quoted above. 

It is not disputed that the applicant 
did obtain a profit of Ks. 1,010 by adopt- 
ting the course he did ailopt instead of 
selling the unginnod cotton. The Com- 
missioner of Income tax has given a defi- 
nite finding that the ginning of agricultu- 
ral cotton is not at present the process 
ordinarily employed by growers of cotton 
to render it fit to be taken to the market. 
Wo cannot go behind that finding of fact 
which was, as a matter of fact, largely 
based on an admission made by theassessee 
himself. On the question of law we have 
held that the Commissioner’s interpreta- 
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tion of S. 2, sub-S. (l) (b) (2), Income- 

tax Act is correct. 

We are of opinion therefore .that the 
position of the applicant cannot be up- 
held and we therefore answer the question 
referred to us in the affirmative. The 
api)licant must bear the costs of the Com- 
missioner of Income-tax We fix these at 
Rs. 75. 

B.v./R.K. Heference answered. 
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SUBHEDAR AND STAPLES, A. J. CS. 

Navdlal Chogalal — Appellant. 

V. 

Siirajvial Gangaram and others — Res- 
I)ondents. 

First Appeal No. 105-B of 1930, Deci- 
dei on 18th Jannary 1932, against decree 
of 3rd Addl. Dist. Judge, Akola, D/- 27th 
September 1930. 

(a) Contract Act (1872), Ss. 126 and 128 — 
PerAon agreeing to ray amount of bond on 
failure to pay it by other persons — It is con- 
tract of guarantee — Contract held did not 
come within qualifying clause of S. 128. 

Where a bond provides that in case defendants 
1 — 3 fail to pay the amount borrowed under tbo 
bond by them, defendant 4 would pay it, such 
a contract as regards defendant 4 is a contiact of 
guarantee and not one of indemnity. And even 
in contract of indemnity the plaintiff is entitled 
to recovci fiom the defendant the amount 
guarautced by him on the occurrence of default 
if payment by third party; Dave v. The Mort- 
qane Inauravce Corporation (1894) 1 Q. B. 
bl and .1. I. R. 1929 Cat. 218, BeJ. [P 64 C 2] 

The words ‘ if the aforesaid persons fail to pay 
the amount thereof, I will pay it in accordance 
with the bond" do not limit the liTibility of tho 
surety within the meaning of S. 128. As the 
operative words in the definition given in S. 126 
practically correspond with tbo above words, 
they make tbo liability of the surety co-extensivo 
with that of tbo principal debtors and do not 
come within the purview of the qualifying clause 
of S. 128 and limit his liability in any way: 
A. I. R. 1930 Cal. 17 and 20 i . C. 497, Bist. 

[P G4 C 1 J 

(b) Evidence Act (1872), S. 92 -Person 
described in bond as principal debtor can- 
not be proved to be surety. 

Under S. 92 it is not open to tho obligee of a 
bond to prove that tho position of one of threo 
persons described in the bond as principal debtor 
was that of a surety for the remaining two prin- 
cipal debtors. LP 65 C 1] 

J. li Mudholkar, D.T. Alangahnurii, 
N. T. Mangahnnrti E, E. Dhandigeg 
— for Appellant. 

V. K. Eajwade — for Respondent 1. 

Judgment. — The facts leading to this 
appeal are shortly these : On 28th 
January 1926 the first two defendants 
and Yadorao, the original defendant 3, 
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who having died during the pendency of 
the suit is now represented by his son 
"Vasantrao, executed a simple money bond 
(Ex. P-l) for Rs. 10,000 in favour of the 
plaintiff, agreeing to repay the debt on 
18th March 1927 together with interest 
at 1 per cent per mensem; in default in- 
terest at Rs. 1-8-0 per cent per mensem 
compound was agreed to be paid. Simul- 
taneously with the execution of tlie bond, 
defendant 4, Nandlal, executed a chit 
(Ex. P-2) in favour of the plaintiff agree- 
ing to repay the debt if the three princi- 
pal debtors failed to pay the amount due 
under it. This chit was executed on one 
anna stamp only, but has since been vali- 
dated as an agreement after recovery of 
the deficit stamp duty and penalty. 
Nothing having been repaid the plaintiff 
brought the suit against all the four de- 
fendants to recover Rs. 15,449-6-6 charg- 
ing interest as per terms of the bond. 

Defendant 1 admitted the execution, 
and the consideration of the bond in 
suit but pleaded to be relieved against the 
extremely exorbitant and penal rate of 
interest charged by the plaintiff. De- 
fendant 2, who is the son of defendant 1, 
did not appear and the case proceeled ex 
parte against him. On behalf of defen- 
dant 3, the execution and the receipt of 
the consideration of the bond were 
admitted, but at a later stage of the case 
It was pleaded that Yadorao was not the 
principal debtor but only a surety and 
this plea was accepted by the plaintiff in 
his reply. Defendant 4 really contested 
the claim. While admitting that he had 
executed the chit (Ex. P-2) he pleaded 
that since the same was executed long 
after the agreement between the first 
three defendants and the plaintiff was 
completed and consideration paid to them, 
he was not liable even as a surety. Al- 
ternatively he also pleaded that since 
the contract evidenced by Ex. P-2 was 
not that of a guarantee or suretyship but 
that of an indemity, he was not liable to 
the plaintiff’s claim. It was also plea- 
ded that the contract of suretyship, 

u any, was extinguished by the delay in 

Dunging the present suit, the more so, 
because the plaintiff did not make a de- 
mand for payment immediately after the 
alleged default. 

The lower Court overruled the conten- 
tions of the defendants excepting that of 
the penal nature of interest and passed 
a decree against all the defendants for 
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Rs. 15,310-3-0 allowing Re. 1 per cent per 
mensem simple rate of interest from the 
date of the default. Against this decree 
defendant 4, has alone come up to this 
Court in appeal. 

Although as many as 14 grounds are 
formulated in the memorandum of appeal 
Mr. Mangalmurti for the appellant con- 
fined his arguments to the three follow- 
ing points only: 

(i) That assuming that the contract 
evidenced by Ex. P-2 was that of surety- 
ship the same was void because it was- 
entered into after the original contract 
un ler Ex. P-l was over; (2) that even if 
the contract of suretyship was not void 
the terms thereof exclude the liability of 
the appellant being co-extensive with 
that of the principal debtors; and (3) 
that the contract itself was not that of 
a guarantee falling within the purview of 
S. 126, Contract Act, but that of an inde- 
mnity falling under S. 124 ibid. 

_ We will examine each of these conten- 
tions seriatim. 

The argument of the first point is ap- 
parently based on Ulus, (c), S. 127, 
Contract Act. But the facts on which 
this plea was based have, in our opi- 
nion, not been established by the ap- 
pellant.^ Having examined the whole of 
the evidence bearing on this point wo 
have no hesitation in concurring with the 
trial Court's finding that the plaintiff 
advanced the loan to the first three de- 
fendants on the distinct understanding 
that defendant 4 was to stand surety for 

-undoubtedly true th^t the 
plaintiff originally agreed to advance the 
loan only on the assurance of Shankarlal 
fi". VV. 1 ) and defendant 2 that defendant 
4 would stand surety. Shankerlal also - 
stated that before he went with de 
fendant 2 to the plaintiff to ask for the 
loan, they had gone first to defendant 4 
for the same purpose and that at that 

time defendant had given his assurance 

that he would stand surety. The plain 
tiff himself, as P. W. 2 stated that before 
the writing of the bond (Ex. P-l) com 
menced defendant 4 took him aside and 
said that since it was derogatory for him 
to sign the bond as an ordinary debtor, 
he would give a separate chit and that 
after the bond was completed the chit 
was executed by the appellant. The ap- 
pellant s story of the circumstances under 
which he executed the chit as given out 
by him from the witness box is so highlw 
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improbable that we have no hesitation in 
rejecting it as untrue. We hold then 
that Ex. P-2 is not void as contended. 

In order to appreciate the argument on 
the secoii'l point it is necessary to re- 
produce Ex. P-2. The official translation 

of the document is as under : 

“ To 

Meghraj Oangarom at Adgaon. 

From 

.Tetlimal Chhogulal at Telhara. 
Compliments. .You have this day advanced 
from yourself Rs. 10,000 to Baijnathji, ^laneklal 
and Yadavrao, son of Pundlik, of Barbat, (You) 
have taken a bond therefor. If the aforesaid per- 
sons fail to pay the amount thereof, I will pay it, 
in accordance with the bond, Mitti ^lagh Shudh 
15, Samvat 1082. By the pen of Nandlal now at 
Paturda.” 

The appellant’s contention is that the 
words : 

“ If the aforesaid persons fail to pay the amount 
thereof, I will pay it in accordance with the bond” 

limit the liability of the appellant within 
!the meaning of the last part of S. 128, 
iContract Act. In other words it is urged 
that unless the creditor respondent ex- 
hausts all his remedies to recover the 
decretal amount in the hrst instance from 
the principal debtors he could not recover 
it from the appellant. In our opinion, 
this contention is untenable. Unier 
S. 126, Contract Act : 

” a contract of guarantee is defined to be 
contract to perform the promise, or discharge 
the liability, of a third person in case of his 
default.” 

I Since the operative words in the defini- 
'tion practically correspond with those in 
Ex. P 2 we have no hesitation in holding 
that on a proper interpretation thereof 
they make the liability of the surety co- 
extensive with that of the principal deb- 

4 

tors and do not come within the purview 
of the qualifying clause of S. 128, Con- 
tract Act, and limit his liability in any 
way. Reliance was placed for the appel- 
iant on C. L. Phillips v. A. E. Mitchell 
(l) and Khunni Lai v. Raghunandan 
Prasad (2), but both these cases have no 
applicability to the present one and are 
easily distinguishable. In both the cases 
the surety’s liability was limited and 
restricted by the terms of the contracts 
themselves. In the Calcutta case it was 
held that the surety’s liability was 
limited to the maximum mentioned in the 
bond which shall remain due after reali- 
sing the debt, in the first instance, from 

the mortgage secur ities. Likewise in the 

^( 1 ) A.LH.l930GahT7=12G I.O. 138=57"Cal. 
7G4. 

(2) [1913] 20 I.O. 197. 


Allahabad case on an interpretation of the 
document it was held that the surety’s 
liability would only accrue if the em- 
bezzlement of the principal debtor was 
proved in a Court of law. 

On the third point it was urged that 
since all that the appellant agreed to do 
under the chit (Ex. P-2) was to promise 
to save the plaintiff from the loss caused 
to him by the conduct of the first two 
defendants and Yadorao in not repaying 
the debt, the contract was one of indem- 
nity only as defined in S. 124, Contract 
Act, and that therefore unless the plaintiff 
proved that actual loss has resulted to 
him under the bond (Ex. P-l) he had no 
right of suit against the appellant. Even 
assuming that the appellant’s contract 
was one of indemnity only it does not 
follow that his liability to indemnify the 
plaintiff could legally be postponed till 
the plaintiff had actually suffered a loss 
by nonrecovery of the debt from the 
principal debtors after exhausting all his 
remedies against them. In Dane v. The 
Mortgage Insurance Corporation (3), it 
was held that even under a contract of 
indemnity the plaintiff is entitled to re- 
cover from the defendant the amount 
guaranteed by him on the occurrence of 
default in payment by a third party. The 
same view was also taken in Osman Jamal 
Sc Sons Ltd. V. Gopal Purshattam (4). 

The distinction between a contract of 
guarantee and that of an indemnity has 
been very forcibly pointed out by Kumar-^ 
swami Sastri, J., in K. V. Periamanna 
Marakkayar k Sons v. Baniaiis & Co, (5) 
at 172 (of 49 Mad.) in the following words: 

” I think that the Oontraot Act draws a dis- 
tinction between a contracts of indemnity and 
contracts of suret.yship and that contracts of 
suretyship, unlike contracts of indemnity, re- 
quires the concurrence of three persons, namely, 
the principal debtor, the creditor and the 
surety. The surety undertakes his obligation 
at the request express or implied of the prin- 
cipal debtor. Reading Ss. 126 and 145 together 
it seems to me that there can be no contract 
of guarantee, as distinguished from a contract of 
indemnity, unless there is privity between the 
principal debtor nd the surety as it is difficult 
to speak of an implied promise between persons 
between whom there is no privity of contract. 
S. 12G refers to contract of guarantee and speaks 
of three persons with reference to that contract, 
namely, the person who gives the guarantee, the 
person in respect of whoso default the guarantee 

(3) [1894] 1 Q.B.D. 54=63'’L.J.QTB. 144=9 R. 
96=70 L.T. 83=42 W.R. 227. 

(4) A.I.R. 1929 Cal. 208=118 I.O. 882=56 Cal. 
262. 

(5) A.I.R. 1926 Mad. 544=95 I.O. 154=49 
^lad. 156. 
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is given and the person to whom the gnaraatea 
is given.” 

The evidence of Shankarkl (P. W. 1) 
and the plaintiff himself (as P. W. 2) 
which we prefer to that of appellant 
4 (D. W. 2) as to the circumstances under 
which the bond (Ex. P-l) and the chit 
(Ex. P-2) were executed, and a correct 
interpretation of these two documents 
leave no room for doubt that the appel- 
lant’s contract falls within the purview 
of S. 126, Contract Act, and not under 
S. 124 ibid, as explained in the aforesaid 
quotation, and we hold accordingly. 

In the course of the argument one 
minor point was also touched which re- 
tluires consideration. It was urged that 
since in his pleadings the plaintiff ad- 
mitted that Yadorao, the original defen- 
dant 3, was a mere surety and not a 
princi})al debtor, the appellant, if he was 
■compelled to make the payment of the 
decretal amount, in the first instances 
would not be able to sue defendant 3 for 
'Contribution. But tliis apprehension ap- 
pears to us groundless, for in para. 9 of 
his judgment the learned Additional Dis- 
tiict Judge, has in spite of the above 
pleadings, held as follows : 

+^^ 4 . defendants 3 and 4 there is no doubt 

that defendant 4 is a surety, and defendants 
would be the principal debtor. In terms of the 
<.11111 executed, defoudanb 4 was a surety for not 

only defendants 1 and 2 but also for the father 

defendant 3 cannot be allowed 

sl^bilUy witl ht V 

There is no doubt that some confusion 
o ideas are expressed in the latter part 
of this paragraph of the lower Court’s 
judgment, and therefore it is necessary 
that w0 should make the point clear. 

Under the terms of the bond (Ex. P-l) 
it is clear to us tliat defendants 1 and 2 
and Yadorao, the father of defendant 3, 
are all principal debtors and therefore 
under S. 92. Evidence Act, it was not open 
to the plaintiff either to plead or try to 
prove that the position of Yadorao was 
that of a mere surety for defendants 1 
and 2 Under Ex. P-2 also ail of them 
have been given their correct position of 

+ debtors. We hold then that 

the first two defendants and Yadorao are 
the piincipa debtors in the transaction 
and the appellant a surety for all of them. 

+u leasons given above we uphold 

fhft against and dismiss 

the present appeal with costs. 

K.n. r.k. Appeal dismissed. 
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Macnair, Offg. J. C. and Jackson, 

A. J. C. 

Bamahrish no -Tlamnath — Assessees. 

V. 

Commissioner of Income-tax, Central 
Provinces and Berar. 

_ Misc. Judicial Case No. 32 of 1927, De- 
cided on 14th August 1929. 

y (a) income-tax Act (1922), S. 66 (Si- 
High Court has no jurisdiction to decide 
point already decided by it although it doubts 
correctness of that decision. 

\\hei-e the High Court after hearing botii the 
sides directs the Commissioner to state and refer 
the case, it cannot subsequently go back on that 
decision and have jurisdiction to decide a point 
which has already been decided after a full hear- 
ing, although it may doubt the correctness of the 
previous order. The validity of that order cannot 
therefore be questioned subsequently after the 
case has been referred: A. I. R. 1925 Pat 352 
Ref.; AJ.R. 1923 Mad. 889, DUt. [P no C 2] 
^ (b) Income-tax Act (1922), Ss. 22 and 
23— When notice issued is illegal, return does 
not become due and application by partner- 
ship firm for registration is within time— 
Action of assessee does not give jurisdiction 
to be assessed to income-tax officer which 
law does not give him. 

In the case of an assesses, liaolo to be assessed 
to income-tax by the Assistant Commissioner 
and not by the Income- tax Officer, tlie proper 
authority to issue notice under S. 22 (2) is the 
Assistant Commissioner and not the Income-tax 
Officer. Notice issued to such au assessee bv the 
Income-tax Officer under S. 22 (2) is illegal.* The 
fact that the assessee lias received the notice 
issued by the Income-tax Officer and applied to 
him for extension of time cannot be treated as a 
waiver on his part of his right to object to the 
jurisdiction of the Income-tax Officer; for no 
action of the assessee can give the Income-tax 
Officer jurisdiction that the law does not give 

illegality of the noUce 
issued by the Income-tax Officer is that it does 
not cause the return to which S. 22 (2) refers to 
become due and hence where the assessee is a 
partnership firm, constituted under an instru- 
ment of partnership, an application by such 
assessee for the registration of the partnership 
firm, which is required to be made under the 
rules, by the partners or by any of them on or 
before the date on which a return is due undpi* 
sub-S. (2), S. 22 of the Act is within time. 

LPb7Cl^ 

B. N. Padhey — for Assessees. 

D, N. ChaudJiri — for Govt. 

Judgment.~The Income-tax Officer, 
Bhandara, served on the non-applicants 
on 13th April 1925 a notice under S. 22, 
(2), Income-tax Act, calling on them to 
furnish in the prescribed foim on or be- 
fore 13th May 1925, a return of their 
income for the year ending with the 
Diwali in the calendar year 1924. The 
time for filing this return was extended 
by the Income-tax Officer up to 26th June 
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1925. On 10th July 1925 an application 
was marie to the Income-tax Officer for 
the registration of the firm under S. 14 

(2), Income-tax Act; this application was 
considered by the Assistant Commis- 
sioner and was rejected on the ground 
that it was not made in time. An appli- 
cation for revision of this order was made 
to the Commissioner of Income-tax but 
was rejected. 

The non-applicants submitted a return 
under S. 22 (2), Income-tax Act, and an 
assessment order was passed by the 
Assistant Commissioner; an appeal to 
tlie Commissioner of Income-tax was 
filed, but was successful only to a small 
extent. The assessees then presented an 
application for a reference to the High 
Court on the following points: 

(1) Whether in view of the C. P. 
Gazette Notification No. 97, dated 28th 
March 1923, by the Cornqiissioner of 
Income-tax, the Income-tax Officer’s 
jurisdiction in cases of assessees who 
were at any time assessed to Rs. 40,000 
and above since 1919-’20 is taken away, 
and if so, whether the notice under S. 22 
(2) issued by him is legal. 

(2) Whether the Assistant Commis- 
sioner of Income-tax is empowered under 
any of the provisions of the Income- 
tax Act to delegate his powers of issue 
of notices under S. 22 (2) to the 
Income-tax Officer in general or in special 
cases and if so, whether that authoriza- 
tion can have any retrospective effect. 

(3) Whether the words ‘the case is now 
fixed for 27th July 1925, when necessary 
action will be taken if default further 
continues’ in the warning notice issued by 
the Income-tax Officer precluded exten- 
sion of time for filing a return under 
S. 22 (2). 

(4) Whether the return so filed before 
27th July 1925 could not be deemed to 
be a proper return under S. 22 (2). 

(5) Whether the commission lor sale 
of bidis manufactured in partnership is 
allowable to a partner under S. 10 (2) (ix) 
of the Act when the expenditure so in- 
curred is solely for earning the profits 
of the business, when the same is paid as 
per the registered deed of the agreement 
of partnership, when the partner who so 
sells Bidis has to maintain a separate 
establishment for this purpose and speci- 
ally for the reason that the sale of bidis 
is retail and that such sale is not in the 
usual course of business of the firm and 


that agencies for such sale are usually 
given to others in other places. 

(6) In the same way whether pagdi 
money which is in the nature of bonus is 
allowable under S. 10 (2) (ix). 

(7) Whether goushala levy and Rash- 
triya fund levy on sales of bidis effected 
and charge! to the account of the above 
two funds can be held to be the income 
of the assessee under any section of the 
Income-tax Act. 

Thisapplication was rejected; the asses- 
sees applied to the High Court under 
S. 65 (3), Income tax Act and Kinkhede,. 

A. J. C., after hearing counsel on both 
sides stated that he was not satisfied of 
the correctness of the Commissioner’s- 
decision on the points on which reference- 
was sought and required the Commis- 
sioner to state the case to this Court. 
The assessees do not desire reference ort 
the 7th point and the Commissioner has 
referred to the High Court the first six 
questions. 

Rai Bahadur D. N. Chaudhuri urges 
a preliminary objection that no question 
of law arises out of the order passed 
by the Commissioner of Income-tax in 
an appeal under the provisions of S. 32, 
Income-tax Act; his main contention is 
that in that order the correctness of the 
refusal to register the firm was not con- 
sidered. Bub this Court, after hearing 
both sides, directed the Commissioner to 
state and refer the case. We consider 
that wo have no jurisdiction to decide a 
point which has already been decided 
after a full hearing by this Court. If 
authority for this proposition is neeled, 
we may refer to Trikamii Jiwan Das v. 
Commissioner of Income-tax, Bihar and 
Orissa (l). The counsel for the Commis- 
sioner of Income-tax refers us to P. Thi~ 
ruvengada Mudaliar v. Com?niii5io?ier of 
Income-tax, Madras (2). but in that case 
the Commissioner had not been given an 
opportunity to oppose the application 
that he should state a case and the Court 
was clearly competent to revise an order 
passed behind the back of one of the 
parties. We doubt the correctness of the 
order of this Court but cannot now ques- 
tion its validity. 

The first four questions as stated be- 
fore us refer to the correctness of the 
refusal to register the firm. The Inoome- 

(1) A. I. R. 1926 Pat. 352=36 1.0. 170=4 Pat. 

224. 

(2) A. I. R. 1928 Mad. 889=110 I.O. 742 (S.B ), 
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tax Officer, Bhandava, and the Assistant 
Commissioner of Income-tax obtained 
juristiction to assess income-tax from 
the provisions of S. 5, Cl. (4) of the Act: 
this is as follows: 

'‘A?;sistant Commissioners of Income-tax and 
Income-tax Officers shall, subject to the control 
of the Governor-General in Council, be appointed 
by the Commissioner of Income-tax by order in 
writing. They shall perform their functions in 
respect of such classes of persons and such classes 
of income and in respect of such areas as the 
Commissioner of Income-tax may direct. Tlie 
Commissioner may, by general or special order in 
writing, direct that the powers conferred on the 
Income-tax Officer and the Assistant Commis- 
sioner by or under this Act shall, in respect of 
any specified case or class of cases, be exorcised 
by the Assistant Commissioner and the Commis- 
sioner respectively, and, for the purposes of any 
case in respect of which such order applies, refer- 
ences in this Act or in any rules made hereunder 
to the Income-tax Officer and the Assistant Com- 
missioner shall be deemed to be references to the 
Assistant Commissioner and the Commissioner, 
respectively.” ’ 

Ifc is not disputed that by C. P. 
Gazette Notification No. 97/98, dated 
28th March 1923. it was directed that 
the powers conferred on the Income-tax 
Officer and the Assistant Commissioner 
under tlie Act should be exercised in res- 
pect of the class of cases to which the 
case of the assessee belongs, by the Assis- 
tant Commissioner and Commissioner of 
Income-tax respectively. S. 22 (2) which 
directs the Income-tax Officer to serve a 
notice upon the assessees must then be 
read as if the Assistant Commissioner 
was so directed. The Income-tax Officer 
Bhandara, then had no authority to serve 
9> notic6 on tho 3#SS6SS66* cinswGr tVio 
first part of question No. 1 in the affir- 
mative. 

_ It is urged on behalf of the Commis- 
sioner that the Income-tax Officer may 
have acted on behalf of the Assistant 
Commissioner. The notice does not show 
that he so acted and the Commissioner, 
when ^stating the case, does not suggest 
that this is so. It is next urged that the 
assessee who accepted the notice from 
the Income-tax Officer and applied for 
extension of time waived the right to 
object to the jurisdiction of the Income- 

ax Ufficei. no action of the assessee can 

give the Income-tax Officer jurisdiction 

that the law does not give him. The 
answer to the second part of question 1 
IS that the notice was illegal. 

The second question is couched in 
general terms and has not been argue! 
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before us. It appears that an opinion on 
this question is not now desired. 

On the third question it is sufficient 
to state that the words quoted indicate 
that default has occurred. The notice 
then does not vary tiie date on which the 
return was due. But this is immaterial 
as our answer to the next question raised 
before us must be that the notice did not 
make the return due. That question was 
not exactly question No. 4: what was 
urged was 'that the application for regis- 
tration of the firm, in order to make ap- 
plicable provisions of the Act relating to 
a registered firm as defined in S. 2(14) 
of the Act, was made within the period 
allowed by law. The rule then in force 
was R. 2, Income-tax Rules of 1922, 
which is as follows: 

Any firm constituted under an instrument of 
partnership specifying the individual shares of 
the p.artiiers may, for tho purposes of Cl. (14), 
S. 2, Income-tax Act, 19'22 (hereinafter in these 
rules referred to as the Act), register with the 
Income-tax Officer the particulars contained in 
the said instrument on application in this behalf 
made by the partners or by any of them on or 
before the date on which a return is due under 
sub-S. (2), S. 22 of the Act.” 

We are of opinion that as the notice: 
issued by the Income-tax Officer wasj 
illegal, it did nob cause the return, tol 
which sub-S. (2), S. 22 refers, to become' 
due. Our answer to the question argued! 
is that the application for registration^ 
was within time. 


There does not seem to be any dis- 
pute on any question of law raised in 
questions 5 and 6. As the Commissioner 
of^Income-tax remarks: 

A partner might conceivably do business in 
his individual capacity and in that capacity 
might reader services to the firm in con.sidera- 
tion of which the firm might pay him a remu- 
neration which would be a legitimate deduction 
from the assessable income of the firm.” 

But even if the terms of the partner- 
ship deed indicate 1 that one partner was 
so to do business, the Commissioner is 
nob bound to hold that this is the case; a 
statement in the partnership deed may be 
intended tc assist escape from the jn’ovi- 
sions of the Income tax Act. We cannot 
interfere with the decision of fact that 
the assessees have not proved that the 
arrangement to which the Commissioner 
refers really existed. The only answer 
which we can give to questions 5 and 6 is 
the statement of the law made by the 
Commissioner of Income-tax. 


In order to avoid misapprehension 
it is necessary to add that our decision of 
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the questions raise.! does not necessarily 
affect the assessment of income-tax with 
which the order of tlie Commissioner 
dealt. The assessees were not a regis- 
tered firm, even if their application for 
registration was wrongly considered to be 
barred by time. Tl\e cost of this refer- 
ence will be borne as incurred. 

K.N./H.K. Order accordingly, 
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Findlay, J. C. 

. E. It. Malah — Assessee. 

V. 

Covirnissioner of Income-tax, C, P. 
Sc Berar. 

Misc. Judicial Case No. 75 of 1929. 
Decided on 4th March 1930. 

Income-tax Act (1922), S. 66 (3)— Assessee 
cannot require Commissioner to stale case 
and refer to High Court on point already 
decided by High Court. 

Where the matter in issue in the income-tax 
assessment proceedings for the year 1928-29 
had already been decided by the High Court on 
a reference made by the Commissioner at tho 
instance of the assessee in connexion with the 
assessment for the previous year, it is not open 
to tho as.scssce to have the same matter agitated 
and decided over again before tho iucomo-tax 
autiiorities and he cannot also apply to tho High 
Court requesting it to require tho Commissioner 
to state the case on the same point over again 
and to refer it to the High Court for decision. 

LP 09 c n 

Judgment. This is nn Application 
under S. GG (3), Income-tax Act, request- 
ing this Court to require the Commis- 
sioner of Income-tax to state the case and 
refer it to this Court. Tho order of the 
Income-tax Commissioner in (luestion is 
dated 13th August 1929, and this order, 
in turn, arose out of his proceedings for 
the assessment of the Atba-e-malak Badar 
community to income-tax for the year 
1928.29. 

Tlio question the Income-tax Commis- 
sioner was asked and refused to refer was 
couclied in the following terms : 

WJiether in view of the affidavits made by 
the members of the staff employed in Mehdi 
Bagh shops disclaiming any interest in the said 
shops, the Assistant Commissioner of Income-tax 
was justified in law in disallowing deductions 
of their salaries from the income assessed to 
income-tax. ” 

An appeal to the Assistant Commis- 
sioner of Income-tax was filed on 21st 
March 1929 and in that appeal the 
question of the disallowance of the amount 
disbursed for salaries was agitated. On 
23rd May 1929 an affidavit signed by 
eleven alleged servants of the community 
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\\ as filed : on the two following days 
further affidavits were filed. These were 
to tlie effect that the signatories were 
merely hired servants of Moulana Malak 
Sahih of Mehdi Bagh and that they had 
no right or interest in the property. 
The Assistant Commissioner, in his order 
dated 25th June 1929, did not refer to 
these affidavits because, in his opinion, 
the point as regards salaries had already 
been agitated in this Court and decided 
on 18th April 1929. The Assistant Com- 
missioner of Income-tax accordingly did 
not refer at all to the affidavits in his 
order in question. As, however, the Com- 
missioner of Income-tax points out the 
filing of the affidavits, in reality, amounted 
to an attempt to introduce new evidence 
before the Assistant Commissioner at a 
time when limitation liad expired for the 
filing even of objections. The Commis- 
sioner of Income-tax very properly points 
out, that it was only when tho applicant 
had lost his case on the jioint involved in 
this Court that tlie affidavits in question 
were introduced, inesumably as a kind of 
counterblast, in the liopo that they might 
benefit his case as regards the assessment 
for tho year 1928-29. 

The extraordinary jirocedure of tlie 
applicant (assessee) in the matter is only 
too obvious and I am wholly unable to 
see that there is, in reality, any question 
of law which can be referred to this 
Court for an answer in this connexion. 
It is little less than extraordinary to 
note that the decision of this Court in 
M. E. R. Malak v. Commissioner of 
Income tax ^ C. P. (l) was passed on 
18th April 1929 and then it was only 
thereafter that these affidavits were 
filed. In visw of the decision of this 
Court, their evidential value obviously 
could amount to nothing and I am of 
opinion that the Assistant Commissioner 
of Income-tax was perfectly justified in 
rejecting tliem or ignoring them, which 
was, in effect, what he did. It is quite 
rightly pointed out that the matter in 
issue had already been decided by this 
Court and, if the asssssee feels aggrieved 
liy that decision, liis remedy is by way of 
an appeal to their Lordships of the Privy 
Council. 

I am therefore of opinion that the 
affidavits were utterly inelTective and 
deserve to be ignored and that, in view 
o f the d e cision of this Court, the incomo- 

(1) L1929J 8 I. T. 0. 4687 
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tax authorities were correct in refusing 
to take any action on them. The plea 
that a different year’s assessment is now 
involved, is obviously a futile one because 
it is not urged that the constitution of 
Itlie community has, in the meantime, 
jchanged. I am unable therefore to see 
|that there is any question of law wliat- 
jever involved which could be referred to 
this Court. The affidavits in question, 
on tlie contrary, only suggest a somewhat 
stupid attempt to get round or render 
nugatory the decision of this Court al- 
ready given on the question involved. 

There is no ground therefore for the 
present application and it is dismissed. 
The applicant must bear the costs of the 
Income-tax Commisssioner. I fix these 
at E,s. 100. 

K.N./R.K. Application dismissed. 
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Staples, A. J. C. 

Bailor e and anothei — Appellants. 


V. 

Loolcain — Respondent. 

Appeal No. 397 of 1929, Decided on 
31st July 1931, against appellate decree 
of Acldl. Dist. Judge, Damoh, D/- 31st 
January 1929. 

Hindu |Law — Adoption — Widow may give 
only son in adoption without consent of her 
husband after his death. 

A widow may, after the death of her husband 
and before her remarriage give her only son in 
adoption without the consent of her husband: 
oO Cal. 905, Rel. on.; A.I.R. 1925 Nag. 1 {F.B.), 
Dist. LP70C1] 

jr. D. Khandehai — for Appellants. 

K. V. Deoskai — for Respondent. 

Judgment. The appellants Bahor® 
and Kanai brouglit a suit against the res- 
pondent Lookain for possession of land 
anl other property which belonged to 
one Ramdin, who died en 21st December 
1926. The following genealogical tree 
will show how the parties were related 
to Ramdin: 


Ramdin 


1 

Parsodi 


Ramdin=Lodhi 

=Gadawaii 


Mira 

I 


- , . , I Bahore Kanai 

Lookain (by former husband). 

Bahore and Kanai sued as reversioners 
of the deceased Ramdin, whilst the res- 
pondent Lookain claimed to be his adopt- 
ed son and therefore entitled to his pro- 


perty. Bahore and Kanai denied the 
adoption and further pleaded that, if any 
adoption took place it was illegal. Both 
Courts below have held that Lookain 
was validly adopted b\' Ramdin and 
therefore the suit was dismissed, and the 
appeal preferred l)y Bahore and Kanai 
was dismissed hy the Additional District 
Judge. Tliey have now preferred this 
second appeal. 

The two questions put in issue in the 
trial Court were whether Lookain was 
adopted and, secondly, whetlier he was 
adopted by Ramdin before he married 
Lookain’s mother Gadawali by pat. It 
has been found by both Courts below that 
Lookain was adopted by Ramdin, and it 
has been further found by the lower ap- 
pellate Court that that adoption took 
place before Ramdin married Lookain’s 
mother Gadawali by pat. The property 
in suit admittedly belonged to Ramdin 
and the appellants are cousins of Ramdin 
and claim it as reversioners. If however 
the adoption of Lookain by Ramdin is 
held valid, it is of course admitted that 
their claim as reversioners would be in- 
ferior to that of the adopted son and that 
the adopted son would take the property. 

The stand now taken by the learned 
counsel who appeared for the appellants 
was that the adoption was invalid because 
a widow could not give her son in adop- 
tion without the consent of her husband 
given before his death. It may be noted 
that this plea was not taken in the lower 
Courts. The plea taken by the plaintiffs- 
appellants in the lower Courts was that 
there was no adoption or, if the adoption 
did take place, it was performed after 
the pat marriage of Ramdin and Gadawali 
and therefore was invalid and illegal be- 
cause there was no one who could validly 
give Lookain in adoption. It seems to 
have been conceded in the lower Courts 
that, if the adoption took place before 
the marriage, Lookain’s mother Gada- 
wali was competent to give her son in 
adoption and that the adoption would be 
valid. Now however the plea raised is 
that Gadawali as a Hindu widow could 
not give her son in p^doption without the 
consent of her husband. 

I am of opinion however that this con- 
tention must be rejected and the matter 
has been considered at some length in 
Jogesh Chandra v. Nrityakali Debi (l), 

I would refer to pp. 970 to 973 of that 

(1) [1903] 30 Cal. 965=7 C. W. N. 871. 
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ruling ari'l would lioM that a Hindu 
widow may, after the death of her hus- 
I band, give her son in adoption. It may 
:be noted that in Mt. SJieokahai v. Gan- 
pat (2), another question was considered, 
namely, whether a Hindu widow had 
power after remarriage to give her son by 
her former husband in adoption, and it 
[was held that she had nob. The reason 
for that decision was that after remar- 
riage the widow's connexion with the 
family of lier former husband ceased and 
that sucli a connexion was necessary for 
the act of adoption. It has however I 
think been tacitly understood through- 
out in that case that, if a widow did not 
remarry or prior to her remarriage — 
slie would have power to give her son in 
adof)tion. Nor do I think the fact that 
Lookain was an only son would render 
her incapable of giving him in adoption 
and I would again refer to Jogesh Chan- 
dra V. Nrityaicali Debi (1). 

I arn of opinion then that the matter 
has been rightly decided and that there 
is no force in the appeal. The appeal is 
therefore dismissed. Costs of the appeal 
will be borne by the appellants. Other 
costs as ordered by the lower appellate 
Court. 

P.n./r.K. Appeal dismissed. 


(2) A. I. R. 1025. Nag. 1=79 I.C. 142=20 N.Ii. 
U. 67 (F.B.). 
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Staples, A. J. C. 

The Cantonment Boards Juhbulpore — 
Applicant, 

V. 

Phulchand — Non- Applicant. 

Civil Revn. No. 28 of 1931, Decided 
on I4th September 1931, against order of 
Dist. Judge, Juhbulpore, D/- 5th Decem- 
ber 1930. 

Civil P. C. (1908), O. 46, R. 7— District 
Judge in failing to take action under O. 46, 
R. 7, fails to exercise jurisdiction vested in 
him— Apart from O. 46. R. 7. order of origi- 
nal Court can be revised — Suit for recovery 
of rent due under lease sold by auction held 
suit due for rent and kence triable by Sub- 
Judge. 

A suit for recovery of balance of rent duo on an 
agreement of lease sold by auction was returned 
by Sub-Judge holding that suit was not for rent 
and was not triable by him, but by Small Cause 
Court. On presentation of tho plaint in the 
Small Cause Court, the Judge held that tho suit 
was uot triable by it. Plaintiff applied under 
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O. 4G, R. 7, but tho District Judge rejected the 
application holding that the last order being by 

correct procedure was 
to apply m revision to the High Court. Appli- 
cant then applied to High Court in revision and 
tho question was whether the High Court had 
power of revision. 

Held: that whether the last order was by the 
Small Cause Court or by the Sub-Judge, the 
District Judge was bound to submit the case 
under 0. 40, R. 7 and the District Judge, in 
failing to take action under O. 46, R. 7, bad 
failed to exercise jurisdiction vested in him by 
law and that in any case the High Court had 
power to revise the order of the original Court 
returning plaint. LP 71 C 1] 

Held further: that the mers fact that what 
may bo called a lease was sold by auction did 
not prevent the lease money being rent and con- 
sequently the case was triable by the Sub-Judge: 
89 Mad. 195 {F, D.) and 32 Cal. 110, Itel. on; 

8 All. 1U(F. P.);4G J. C. 99 and A. 1. R. 
1920 All. 58, lief. [P 71 0 1] 

J. Se7i — for Applicant. 

G. B. Pradhan — for Non- Applicant. 

• 

Judgment. — The applicant, the Can- 
tonment Board, Jubbulpore, brought a 
suit against the non-applicant for the 
recovery of the balance of rent clue on an 
agreement, in the Court of the Additional 
Sub-Judge, Second Class, Jubbulpore. 
The Sub-Judge returned the plaint for 
presentation to the proper Court on 26th 
March 1930, holding that the suit was 
nob one for rent and therefore was nob 
triable by him, but was triable by the 
Small Cause Court. The applicant then 
presented his plaint in the Court of Small 
Causes, but the Judge of the Small Cause 
Court held on 26th September 1930 that 
the suit was one for rent and was nob 
triable by the Small Cause Court, and 
again returned tho plaint. The applicant 
then made an application under O. 46, 
R. 7, in the Court of the District Judge, 
bub the District Judge held that, as the 
order of the Small Cause Court was the 
last order, the correct procedure was for 
the applicant to file an application for 
revision in this Court against the order 
of the Small Cause Court. The District 
Judge further remarked that the appli- 
cant could have made an appeal against 
the order of tho Additional Sub-Judge 
before presenting his plaint in the Small 
Cause Court. Ho therefore rejected the 
application. The applicant has now pre- 
ferred an application to this Court. 

A preliminary objection was taken by 
the learned counsel who appeared for the 
non-applicant that this Court had no 
power of revision in such a case, and he 
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relied upon Badami Knar v. Dinu Bai 

(1) and Jioaloy Prasad v. E. 1. By. Co. 

(2) . On the other hand a contrary view 
has been taken in Atchayya, v. Seetha- 
ramachandra Eao (3) and Zamiran v. 
Fateh Ali (4), whilst in Bisheshar Prasad 
V. Bo()hiihir (5), it has been held that 
the High Court has power to revise the 
order of the original Court, even though 
it cannot revise the order of the lower 
■appellate Court. I do not however think 
Ithat this objection is of much importance, 
jbecause in any case it appears to me that 
(the District -Judge, in failing to take 
action under 0. 46, E. 7, has failed to 
exercise jurisdiction vested in him by 
daw. Under 0. 46, K. 7, the District 
Judge is bound, if required by a party, to 
submit the record to the High Court 
with a statement of its reasons, and 
therefore whether the last order was by 
the Small Cause Court or bv the Sub- 
Judge, the District Judge was bound 
-to submit the case under 0. 46, R. 7. 
Apart from that I prefer the view taken 
by the Madras and Calcutta High Courts, 
and in any case it is clear that the order 
-of the original Court can be revised. 

On merits I am of opinion that the 
view taken by the Additional Sub-Judge 
is clearly wrong and that the case was 
triable by him and not by the Judge of the 
Small Cause Court. The fact that what 
may be termed a lease was sold by auc- 
tion does not prevent the amount of lease- 
money being rent. I have also been re- 
ferred in this connexion by the learned 
counsel who appeared for the applicant 
to Sitaram v. Petia (6). I may note 
that in this Court the learned counsel 
who appeared for the non-applicant ad- 
mitted that the case was one triable by 
the Additional Sub-Judge and not by the 
Small Cause Court. 

I therefore set aside the order of 
the Additional Sub-Judge returning the 
plaint for presentation to the Small 
Cause Court and direct that the Addi- 
tional Sub-Judge re-admit the plaint 
under its original number and try the 
suit and dispose of it according to law. 
The non-applicant, who has without 
jusfciBcafcion opposed the admission of the 

(1) [188G] 8 All. 111=1886 A. W. N. 28 (F. B.). 

(2) [1918] 46 I. 0. 99. 

(3) [19161 39 Mad. 195=18 1. 0. 555 (F. B.). 

(4) [1905] 32 Gal. 146. 

(5) A. I. R. 1926 All. 58=901. 0. 363=48 All. 

168. 

<6) [1916] 14 N. L. R. 35=43 I. 0. 962. 


plaint both in the Court of the Addi- 
tional Sub-Jurlge and in the Small Cause 
Court, will pay ali costs of this applica- 
tion and will pay all costs in the District 
Judge’s Court. I fix pleader's fees in 
this Court at Rs. 25. 

P.N./r.K. Bevisio7i allowed. 
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Staples, A. J. C. 

Chamrji and others — Applicants. 

V. 

Emperoi — Opposite Party. 

Criminal Aiqieal No. 16 of 1932, Deci- 
ded on 12th March 1932, against order 
of Dist, Magistrate, Balaghat, D/- 12th 
January 1932. 

Crimina] P. C. (1898), S. 257 — Magistrate 
refusing adjournment for cross-examination 
of prosecution witness when defence coun* 
sei absent — Magistrate held to have acted 
unreasonably. 

Vy.here a Magistrate has refused an adjourn- 
ment for the cross-examination cf the in-csecu- 
tion witnesses, when the defence counsel is 
absent and although tlie defence counsel has 
prayed for such adjourmuent, having been en- 
gaged in a Sessions trial, the ^Magistrate has 
acted hastily and unreasonably in refusing such 
adjournment. [P 72 C 1] 

E. E. Dandige — for Applicants. 

Order. — Without going into the merits 
of this case I am of opinion that it must 
go back for the simple reason that the^ 
witnesses for the prosecution have not! 
been cross-examined. The Magistrate 
has acted somewhat hastily in the mat-| 
ter. The witnesses for the prosecution 
were examined on 23rd November and the 
accused w'ere examined and the charge 
framed under S. 464, I. P. C. on the 
same day. On the 25th the accused were 
asked if they wished to cross-examine 
the prosecution witnesses and they stated 
that they did not wish to cross-examine. 
The prosecution witnesses were therefore 
recalled for cross-examination on 4th De- 
cember. It appears however that one of 
the accused, Sheocharan had engaged Mr. 
Sharda Prasad, Pleader of Balaghat to 
defend him, but that Mr. Sharda Prasad 
was unable to appear on 23rd and sent a 
telegram to the Court asking for an ad- 
journment until lOth December. 

On 4th December he wrote a letter, 
which is in the B file of the Magis- 
trate’s record in which he stated that he 
was unable to appear on the 23rd, and 
had requested in his telegram that an 
adjournment be granted to him until the 
10th, as he knew that he would be busy 
conducting a murder case in the Sessions 
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Court from the -Srd to tlie 9th. He again 
requester! that the witnesses might he re- 
summonerl for cross-examination under 
S. 257, Criminal P. C. The Magistrate 
however rejected that application, stating 
that the accused had l^een given an op- 
portunity to cross-examine the prosecu- 
tion witnesses and that the application 
was filed with the motive of delaying the 
case. I again repeat that the Magistrate 
has acted hastily and, I think unreason- 
ably in the matter. There is no ground 
for believing that Mr. Sharda Prasad’s 
apidication was otherwise than bona fide 
and he has given an excellent reason, 
viz., that he was in the Sessions Court, 
for not being able to ajipear before 10th 
December. The adjournment asked for 
was not a long one and by rejecting the 
api>Iication the Magistrate practically de- 
nied the accused the benefit of cross- 
examination. 

I therefore set aside the convictions 
and sentences and direct that the accused 
be now given an opportunity of cross- 
examining the prosecution witnesses. 
After such cross-examination the Magis- 
trate should again deliver judgment after 
ascertaining whether the accused wish to 
call any further witnesses in their 
defence. 

B.V./r.k. Order accordingly. 
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Jackson, J. 0. 

Anand Rao — Applicant. 

V. 

Gadi — Non- Applicant. 

Criminal Revn. No. 232 of 1931, De- 
cided on 28th August 1931, against order 
of Extra Asst. Commr. and Magistrate, 
First Class, Nagpur, D/- 18th Juno 
1931, 

Criminal P. C. (1898), S. 247 — Com- 
plainant dying — Court has power to continue 
trial. . 

It is doubtful whether S. 247 applies in a case 
where tho complainant dies. But even if it ap- 
plies there is nothing in S. 247 to prevent an ad- 
journment of the case to enable another com- 
plainant to bo substituted. Consequently whore 
in a summons case the complainant’s son ap- 
pears and states that his father is dead but asks 
that the case should bo proceeded with, the Court 
can properly grant his request : 1 Pat. L. J. 204 
and A. I. P. 192G Rom. 178, Appr. ; A. I. P. 
1928 Mad. 107, not Foil. ; 20 I. C. 174 and 28 J. 
C, 059, Pef. [P 73 q j-) 

R. G. Ban — for Applicant. 

V. N. Herlekar — for Non-Applicant. 
Judgment. — This application for re- 
vision arises from a case instituted on 
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complaint by one Laxman. On 27th Sep- 
tember 1930 the complainant’s son ap 
peared before the Court and stated that 
his father was dead, but asked that the 
case should bo allowed to proceed. His. 
request was granted and in the end the 
accused were convicted. In appeal it waa 
held that S. 247, Criminal P. C., applied 
and that on the failure of the complain- 
ant to appear the accused should have- 
been acquitted. An order of acquittal 
was therefore passed by the appellate- 
Court. The complainant’s son applies for 
revision of that order. 

A number of cases in which the effect 
of the death of the complainant in a sum- 
mons case has been considered have been 
cited before me. In Madho Chowdhury 
V. Turab Mian (l), the complaint had 
been made by a servant on behalf of his- 
master ; when tho servant died the ac- 
cused were acquitted ; but the High 
Court held that the acquittal was wholly 
without jurisdiction ; no reason was 
given for this finding, and it was probably 
influenced by the fact that the servant 
who died was not the real complainant. 
In Purna Chandra Moulik v. Dengkar- 
Chandra Pal (2), S. 247 was ajiplied, but 
it was held that under that section the- 
Court could have adjourned tho case if 
good ground was shown. It was also held 
that there was no good ground for ad- 
journment, but clearly the view taken 
was that tho death of tho complainant did 
not necessarily result in the acquittal of 
tho accused in a summons case. In Da- 
moo Sahu V. Jitan Dusadh (3), it was 
considered open to doubt whether S. 247 
applied to a case in which the ooinplain- 
ant has died, as the section seems to ap- 
ply primarily to the case of a complain- 
ant who is alive but does not appear. 

It was held that in that; particular 
case, in any view, the trying Magis- 
trate should have proceeded with it. 
In In re Mahomed Azam (4), the view 
expressed by the Patna High Court 
in the last mentioned case was accep- 
ted that it is open to doubt whether 
S. 247 was intended to apply to a case in 
which the complainant has died. It was 
held that the trying Magistrate has a dis- 
cretion in proper cases to allow the com- 

(1) [1916! 16 Or. L.J. 726=20 I.O. 174. 

(2) [19151 16 Or. Ij.J. 822=28 LO. 658. 

(3) [19161 1 Pat. L.J. 264=18 Or. L.J. 161=37 
I.O. 619. 

(4) A.I.R. 1920 Bom. 178=93 I.O. 891=27 Or- 

Ij.J. 491. 
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plaint: to be continued by a proper and fit 

complainant. The last case that I have 

to consider is Appala Naidu^ In re (5), 

which is the ruling that the appellate 

Court has followed. There it was held 

that on the death of a complainant in a 

summons case the Magistrate should, 

under &. 247, Criminal P. C., dismiss the 

complaint, and that it would be illegal 

for him to grant an adjournment to enable 

the deceased comjjlainant’s son to come 

on the record and to proceed further with 

the inquiry. Pnrna Chandra Moulilc v. 

Dencjar Chandra Pal (2), is referred to, 

but, in my opinion, that decision does not 

support the view taken in In re Appala 
Naidit (5). 

I agree with the view taken in Damoo 
Sahu V. Jitan Dusadh (3) and In re iLfa- 
homed Azam (4), that it is open to doubt 
whether S. 247 applies in a case like the 
one before me. If it does not, then, as 
the first of those two decisions points 
out, there is nothing to prevent the Ma- 
^nstrate from going on with the proceed- 
•Qgs ; but, even if it does apply, I do not 
think that there is anything in the sec- 
tion to prevent an adjournment of the 
case to enable another complainant to be 
substituted. ^ Appala Naidu In re (5) is 

the only decision before me in which the 
contrary view has been taken ; but I can- 
not agree with the reasoning therein that 
^eads^to the conclusion that the words in 

‘■unless for some reason be thinks proper to ad- 
journ the hearing of the case to some other day” 

cannot apply when the complainant is 
dead. 

I hold that the trial Court in the pre- 
sent case had jiower to continue the trial 
after the death of the complainant and 
that the appellate Court was wrong in 
holding that the accused should have 
been acquitted. I therefore set aside the 
order of the appellate Court and direct it 
to hear the appeal on its merits. 

P.N./r.k. Order set aside. 

(5) A^I R. 1928 Mad. 167=107 I.C. 512=29 C*-. 
L.J. 257=51 Mad. 339. 

^ A. I. R. 1932 Nagpur 73 

Subhedar and Staples, A. J. Cs. 

Emjyeror 

V. 

Modkia. 

Criminal Appeal No. 203 of 1931, De- 
cided on 21st October 1931, against order 
Of bess. Judge, Bhandara, D/- 18-4-19.31. 
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^Criminal P. C. (1898), Ss. 417 and 439 — 
Order of acquittal on graver charge and con- 
viction on lesser — Accused's appeal on con- 
viction to High Court decided — Local Govern- 
ment cannot prefer appeal against acquittal 

but can apply under S. 433 for enhancement 
or sentence. 

No appeal under S. 417 can be preferred bv the 

Local Government against an order of acquittal 

wnen an appeal preferred bv the accused against 
his couviction has already been heard and de- 
cided by the High Court. The proper course 
would be for the Standing Counsel, when an ap- 
peal has been preferred by an accused person in 
such a case to ask that proceedings be staved to 
enable the Local Government to prefer an api:eal 
under ft. 417, if so advised. This diflicullv can 
only aiise in cases where an accused person is 
acquitted of a graver charge, but convicted of a 
lesser charge, on the same facts. In such a case 
both Local Government and the accused person 
avearight to appeal, the Local Government 
having a right of appeal under S. 417 and the 
accused person a right of appeal against convic- 
tion. Ordinarily the two appeals should be heard 

together, but if the appeal of accused person is 
heard and decided by a High Court before the 
Local Government has appealed, under S. 417 

^e appeal by the Local Goverument is barred' 
and cannot be entertained by the High Court, as 

ibcie has been a pronouncement bv that Court 

which IS filial under S. 430 of the Code. Although 

appeal against the acquittal 
after the appea* against the couviction has been 
heard ana decided, there can be an application 
lor enhancement of the sentence under S. 439 of 
the Code: 2 Cal. 437 (F.ZJ.); ,1. I. n. 1925 Bom. 
268 and A.I.R. 1920 Bom. 555, Ref. [P 74 0 1, 2] 

Vivian Bose, Govt. Advocate— (or the 
Crown. 

! * 1 1 T— ^ Four persons, Modkia». 

biiiajlal, Parasram and Jaglal were con- 
victed by fcbe Sessions Judge, Bhandara, 

under the latter part of S. 304, I. P. C., 
and were sentenced to rigorous imprison- 
ment for four years. Three of them, 
Parasram, Modkia and Jaglal. appealed to 
this Court and their appeals were dis- 
missed by one of us on 27th June 1931. 
In that judgment it was stated that 

Modkia, the appellant, should have been 

found guilty of murder, hut it was added 
that it 13 not the practice of this Court 
to call on an accused person proprio motu 
to show cause why his sentence should 
not he enhanced, but to leave it to the 
Local Government to apply in revision 
for enhancement of the sentence, if so 
advised. The Local Government has now 
preferred an appeal as regards Modkia 
under S. 417, Criminal P. C., asking that 
the order of the acquittal by the Sessions 
Judge under S. 302, 1. P. C., be set aside, 
that he should be convicted of murder 
and that his sentence be enhanced to- 
transportation for life. 
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An objection has been raised that the 
appeal is incompetent because the appeal 
has already been heard and decided by 
this Court and therefore the judgment in 
appeal is final and cannot he set aside. 
The learned Stand ing Counsel has referred 
to S. 430, Criminal P. C., and contended 
that the judgment passed in appeal by 
this Court was not final because this was 
an exception provided for in S. 417. We 
are of opinion liowevor that his contention 
cannot l)e sustained because in S. 417 
it is definitely laid down that an appeal 
may be i)resented to the High Court from 
an original or appellate order of acquittal 
passed by any Court other than High 
Court. In the present case the order of 
acquittal must be held to have been pas- 
sed by this Court as the order of the 
|lower Court has been maintained on 
'appeal. We are of opinion then tliat no 
.appeal under S. 417 can be preferred by 
jthe Ijocal Government against an order of 
acquittal when an appeal preferred by 
the accused against his conviction has 
already been heard and decided by this 
Court. The proper course would be for 
the Standing Counsel, when an appeal has 
been preferred by an accused person in 
such a case, to ask that proceedings be 
stayed to enable the Local Government 
to prefer an appeal under S. 417, if so 
advised. The difliculty arises from the 
fact that the limitation provided for pre- 
ferring an appeal against a conviction in 
the case of an accused person is 30 days 
while the limitation for the Local Govern- 
ment to ai)peal against an acquittal is six 
months. It is possible therefore that an 
appeal by an accused person may be heard 
and decided before the Local Government 
has determined whether to prefer an 
appeal or not. This difficulty however 
can be overcome, as indicated above, by 
the Standing Counsel asking the Court to 
stay proceedings in the case of an appeal 
preferred by an accused person. 

This difiiculty can only arise in cases 
where an accused person is acquitted of a 
graver charge, but convicted of a lesser 
charge on the same facts. That there is 
an appeal against acquittal in such cases 
within the meaning of S. 417 has been 
laid down in Empress v. Jyadulla {l), 
and this is not disputed. At the same 
time it is clear that S. 417 is primarily 
meant to apply to eases of acquittal, that 
is_where, in the words of the Code , an 
(1) L1870] 2 Cal. 437 (F.B.). 
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accused person has been acquitted and set 
at liberty. In such cases there can of 
course be no difficulty and there is no 
question of accused person appealing. We 
are of opinion however that in a case 
where there has been an acquittal on a 
graver charge, but a conviction on a 
lesser charge, both Local Government and 
the accused person have a right to appeal; 
the Local Government having a right of 
appeal under S. 417, Criminal P. G., and 
the accused person a right of appeal 
against conviction. Ordinarily the two 
appeals should he heard together, but if 
the appeal of accused person is heard and 
decided by a High Court before the Locah 
Government has appealed under S. 417, 
we hold that the appeal by the Local 
Government is barred and cannot be en- 
tertained by the High Court, as there has 
been a pronouncement by that Court, 
which is final under S. 430 of the Code. 

We would point out however that 
although there can be no appeal against 
the acquittal after the appeal against the 
conviction has been heard and decided, 
there can be an application for enhance- 
ment of the sentence under S. 439 of the 
Code. It is the usual i>ractico of this 
Court, before calling upon a convicted 
person to show cause why his sentence 
should not be enhanced, to hear and dis- 
miss the appeal. It stands to reason that 
sentence cannot be enhanced if the appeal 
is to be allowed and the accused person 
to be acquitted. The appeal therefore is 
first heard and decided, and after the con- 
viction is maintained the prisoner is then 
called upon to show cause why his sen- 
tence should not be enhanced. It might 
he argued by analogy that, when the ap- 
peal is dismissed and the conviction ^ is 
maintained the sentence is also main- 
tained; hut we do not think that this 
argument has much force. The conviction 
is no doubt maintained by the dismissal 
of the appeal and ^he sentence to a cer- 
tain extent is also maintained, but the 
fact that the conviction and the sentence 
are maintained will not debar this Court 
from enhancing the sentence under S. 439 
when it has expressed its intention of so 
doing and has issued a notice to the pri- 
soner to show cause against such action 
or when the Local Government makes an 
application for enhancement. We would 
refer to Empaor v. MangaL Naraycii^^) 

(2) A. I. R. 1925 Bom. 2C8=87 I. 0. 424=26 
Or. L. J. 908=49 Bom, 450. 
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and Emj^erory. Jorabhai Kisanbhai (8). 
In both cases it has been held that the 
appeal should first be heard and decided 
on merits and then notice should issue to 
the accused. In Emperor v. Jorabhai 
Kisanbhai (3) it has been held that, 
where an application for enhancement 
has been made by the Local Government 
under S. 439 of the Code after an appeal 
'had been heard and dismissed by the 
High Court, the appeal could not be 
-again heard on the merits of the convic- 
tion, bub an application for enhancement 
was competent. With this view we res- 
pectfully agree. 

As we are of opinion that the appeal 

under S. 417, Criminal P. C., is incom- 
petent, we dismiss it. It will be open to 
the Local Government to make an appli- 
cation under S. 439 of the Code to apply 

ior enhancement of the sentence, if so 
advised. 

B.v. / r.k. Appeal dismissed. 

(3) A. I. ii. 1926 Bom. 655=97 I. 0. y05=27 
Or. L. J. 1X73=50 Bom. 7S3. 
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estate in ordinary civil Courts is h urcd under 
S. IGG, Tenancy Act; {Case /am ref.). (P 7S C 1] 

H. S. Gour and D. N. Choudh ury — for 
Applicants. 

Shridhar Bao GoJchale— ior Ncn-Appli- 
cants. 

Vivian Bose, Govt. Advocate— ior the 
Crown. 

Order of Reference 

Subhedar, A. J. C. — In the yearl8G8 
the plaintifi-appli cant’s preclecssor-in- 
titie iiad purchased from tlie Govern- 
ment 2,578 acres of waste land in the 
Haipur District under a sale deed dated 
6th February of the year which is 
marked Ex. P. 1 in the case. The sale 
was admittedly effected under the rules 
for sale of waste lands in the Central 
Provinces, published at p. 601, Vol. 2 
of Nicholls Digest of Circular orders of 
the Chief Commissioner, Central Provin- 
ces. These lands were admittedly sold 
with all rights of forests, pasturage, ' miues, 
nshenes, and all the other proprietary right and 
interest for ever free from all pre- 

sent and future demand on account of Govern- 
ment land revenue, but subject to all general 
taxes and local rates, now or hereafter to be 
imposed by law in respect thereof, and to all 
claims of the Government of India, in respect of 

such land other than claims of Government land 
revenue. 

At the second settlement of 1888— 
1889 these lands came to be called Alauza 
Khauli Dabri and the settlement officer 
under the provisions of S. 72, 0. P. Land 
Revenue Act (18 of 1881), made inquiries 
and ascertained the status of the tenants 
in the village and 6xed their rents. At 
the subsequent settlement of 1910—1911 
the same procedure was followed and the 
non-apphoants were declared occupancy 
tenants in the village. It is alleged that 
at the time of these two settlements the 
plaintiff s estate was under the mana^e- 
ment of the Court of Wards which raised 
no objection on behalf of the plaintiff to 
the settlement operations 

On 30th March 1928 the plaintiff 

filed 3 suits (Civil Suits Nos. 112 113 
and 114 of 1928) for recovery of rent 
apinst three seperate defendants in the 
Court of the Subordinate Judge, Second 
Class, Ea, pur. One of the pleas raised 
by the defendant in each suit was that, 
since he was an occupancy tenant, the 
Judge of the civil Court not exercising 
revenue powers had no jurisdiction to 
entertain the suit. The piaintill’s reply 
to this objection was that the C. P, 
Land Revenue Act and the Tenancy Act 
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hafl no application lo the lands sold 
to his predecessor under JCx. T-l and 
tliat therefore the status of tlie defend- 
ant in each case was not that of an oc- 
cupancy tenant as defined in the C. P. 
Tenancy Act and fo the civil Court had 
jurisdiction to entertain the suits. Tlie 
trial Court upheld tlie plea of want of 
jurisdiction raised by the defendant and 
ordered tiio plaint in eacli case to 1)6 re- 
turned for pi'csenlation to the jiroper 
Court. The piaintifi' went up in appeal 
against these orders in all the three 
cases and the Additional District Judge 
has confirmed them. Against the appel- 
late orders the plaintifl has filed three 
revision applications in this Court which 
are registered as Civil Pevns. Nos. 300, 
301 and 302 of 1929. 

The i)rincipal contention advanced on 
helialf of the applicant is that, as ac- 
cording to its pieamble,- the Land Pe- 
venue Act of 1881 was designed merely 
to consolidate and amend the law re- 
lating to land revenue” it could have 
no application to the properties pur- 
chased under the Waste Land Rules, or 
p^arkharidi as they are commonly called, 
i'ecauso they were sold 

for ever free from all present or future demands 
on account of Government land revenue” 

and that therefore it was ultra vires of 
the Government to subject the applicant’s 
lands to the settlement operations at the 
last two settlements by declaring the 
village as a mahal, apparently under 
R. 43 of the Act. so as to bring it within 
the purview of the definition of “mahaT* 
as contained in S. 2 (7) ihid and thus 
enable the settlement oflicers to ascertain 
and determine, under S. 72 thereof the 
status and rents of all tenants occupying 
land therein. It is therefore urged that 
the non-applicants defendants in the three 
suits cannot bo said to liavo acquired 

the rights of occupancy tenants so as to 

oust the jurisdiction of tlie civil Court 
for entertaining the suits under the pro- 
viso to S. 106, C. P. Tenancy Act of 1920. 
In other words the. argument is that the 
defendants have not acquired the rights 
of occupancy tenants under the Tenancy 
Act. 

In support of the aforesaid contention 
reliance is placed on the provisions of 

tlie Crown Grants Act (15 of 1895) which, 
as its preamble shows, was designed to 
remove doubts that 

havo nrison as to tb© extont and operation of 


po^ci of tbe Crown to impose limitations and 

restnctious upon grants and other transfers of 

land mado by it or under its authority ” 

and S. 3 whereof enacts that 

all provisions, restrictions, conditions and limi- 
tations ever contained in anv snfli «roV^ 
transfer as aforesaid shall be valid Ind takn 
elTect according to their tenor, any rule of law 
statute or enactment of legislature to the con- 
trary notwithstanding.” 

It is therefore urged that the condi- 
tions of absolute ownership embodied in 
the deed of conveyance, viz., the sanad 
(Ex. P-l), which necessarily carried with 
them the right of the transferee to settle 
tenants on the land demised on any terms 
according to his choice must be held to 
ho absolute and inviolable notwithstand- 
ing the enactment of the C. P. Land Re- 
venue and Tenancy Acts to the contrary. 

This aspect of the case has not at all 
been touched upon the orders of the two 
lower Courts ap])arently because it was 
not put forward before them. I am alsa 
assured by the counsel on both sides 
that the point under discussion has never 
so far come up for decision in civil or 
Revenue Courts. In the following two 
cases which came before the Honourable 
the Revenue Member the decisions seem 
to have been that 'zarkharidi’ villages 
were not outside the purview of the C, 
P. Land Revenue and Tenancy Acts, be- 
cause the terms and conditions of the 
sale as embodied in the conveyance (con- 
tract) could be and were, in fact, over- 
ridden by legislature though not retros- 
pectively Chainra v. Amirlat (l) and Re- 
venue Appeal No. 6/1-6 of 1929 filed by 
appellant Ramkaran. These decisions 
however overlook the provisions of S. 3^ 
Crown Grants Act, and cannot therefore 
afford any veal assistance in the decision 
of the point raised in the present case. 

As the decisions in the present cases 
may possibly conflict with those of the- 
highest revenue authority in the Pro- 
vince and also affect the rights of pur- 
chasers of zarkharidi villages all over 
the Province, and as the contention ad- 
vanced on behalf of the applicant appears 
prima facie to carry great weight, I con- 
sider it necessary under S. 9, C.P. Courts 
Act to refer the following points for the 
decision of n Bench. 

(l) Whether the transfer of the estate by the 
Crown under the Waste Land Sale liulos of 1862, 
as evidenced by the sanad (Ex. P-l) in the pre- 
sent case, is governed bv the Crown Grants Act 
(15 of 1896). ^ 

(1) Kov. Appeal No. 2/V-6 of 1925. 


1S32 


LAXMrPRASAD V. PuRUSHOTTAM (FB) (Suhhedar, A. T, c.) Nagpur 77 


(2) Whether iu view of S. 3 of the said Act (15 
of 1895) the provisions of the C. P. Land R^- 
venue Act (18 of 1881 of the Indian Legislature) 
would apply to the estate convoyed as above so as 
to invest the Settlement Officer'with lurisdiction 
to declare the above estate as a niabal and ascer- 
tain and determine, under S. 72 thereof, the 
status and rents of tenants therein. 

(■■i) Whether the C. P. Tenancy Act would 
govern the relation betweeu the landlord and 
tenants in the above estate. 

Opinion 

Subhedar, A. J. Tlie iiue^tions 
referred for the decision of the Bench are 
as follows: 

(1) Whether the transfer of tbo estate bv the 

Crown under the Waste Land Sale Rules of 1860 
as evidenced by the sanad (Ex. P. 1 ) the present 
1895 )^ governed by the Crown Grants Act (15 of 

Of 1895) the provisions of the C. P. Land Re- 
venue Act (18 cf 1881 of the Indian Legislature) 
would apply to the estate conveyed as above so as 
to mvest the Settlement Officer with jurisdiction 
to declare the above estate ae a mahal and ascer- 
tain and determine, under S. 72 thereof the 
status and rents of tenants therein. 

iv Whether the C. P. Teuanev Act would 
govern the relation between the 'landlord and 
tenants in the above estate. 

The nature of the applicant’s case and 
the circumstances under whidi the sub- 
ject-matter of the reference was raised 
are already clearly stated by me in the 
order of reference and need not there- 
fore be recapitulated. It should how- 
ever be noted hei-e that after the refer 
ence was made, the Secretary of State for 
ndia vvas also joined as a party to these 

jrai ties arid also at his own desire, ex- 

jrressed through the Deputy Commis 

sioner of Raipur. The Bench had thus 

the advantage of having tire jioints under 

reference fully argued not only on botli 

sides, but also on behalf of the Gove'-,, 
merit. 

^ Dr. Gour for the applicant, iu the Arst 
instance contended that since under the 
sanad (Ex. P-l) the Secretary of State 
lor India as an agent of the Crown, had 

^applicant’s predeces- 

Crowl ownership which the 

servW l‘^°fls ro- 

rnl f to lew all gene- 

“a fi. ^ ’ ® virtually the 

the P former and because 

lands (Tfu its own 

lands to the operation of the Land Re 

R could“'’ Tenancy Acts it followed that 

demise? 11 to the 

demised lands In other words the con- 


tent.ion was that tiie applicaiU lia-l i;y 
his purchase, acquired a sort of a little 
kingdom in the demised lands. As rightly 
pointed out by the learned Government 
Advocate^ for the Secretary of State for 
India, this contention is on the face of it 
untenable because it completely ignores 
the dual capacity of fclie Crown in dealing 
with his subjects, viz., that of a sovereign 
with prerogatives to govern and to legis. 
late anl chit of an individual deab 
mg commercially. This dual capacity of 
fche Crown is now well recognized hy 
judicia! decisions in N^ohtJi C h itwlct' v. 
Sect/, of State (2), Kishcn Ghand v. 
of State (8) and Jahangir M, Gur^etji v. 

of State (4). It is clearly under 
the latter capacity that the Secretary of 
State for India, on behalf of the Cimvvn 
acting through the Deputy Commissioner 
Haipur, sold the lands to the applicant’s 
predecessor under the sanad ( P- 1 ) 
Neither the Waste Land Sale Rules of 
1S62 nor the terms of Ex. P-l even i>y 

implication purjjort to convey to the pur-; 
chaser any sovereign rights in the lands.! 
it therefore follows that the applicant’s 
predecessor^ got no more than proprie- 
tary rights in the demised lands in per- 
petuity discharged only from all demands 
tor land revenue on the part of theCrowm 
It was next urged for the applicant 
that as there was an apparent repugnancy 
between the rights created under the 
grant, Ex. P-l, and the statutes, viz., the 
Land Revenue and the Tenancy Acts’, be- 
cause the provisions of the ' latter ’ un- 
doubtedly interfere with the right of the 
applicant to settle tenants on the demised 
lands on his own terms the terms of the 

grant ought to prevail under the express 
legislative provision to that effect con- 
tained m S. 3, Crown Grants Act (15 of 
ibJoL i ms contention is indeei verv 
plausible bub equally untenable. The Ah 
in question, as its preamble shows, was 
only designed to remove doubts that arose 
as to the extent and operation of the 
Transfer of Property Act, 1882 and as to 
the power of the Crown to impose limita- 
tions and restrictions upon grants and 
other transfers of land made by it or 
under its authority and it was therefore 
enacted that such grants or transfers 
shall take effect according to their tenor 

notwit hstanding any rule of law or statute 

(2) [1875] 1 Cal. 11=21 W; R .309 

(3 1831] 3 All. 829=(1881) A. W N 87 
(4) [1905] 27 Bom. 189=5 Lm. L R. Jo 
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to the contrnrv. S. 3 of tliis enactment 
was so interpreted by their Tjordships of 
the Privy Council in S/ieo Si/u/h wBagliu- 
bdus KiDi^cdr (5) wliere the riglit of pri- 
mogeniture ox jiressly created 1a* the sanad 
was held to prevail over the rule of in- 
heritance under the Hindu law. 

As alread y noticed before, except tliat 
the owriershii) in the waste lands was 
absolutely conveyed free from thedernand 
of land i-evenue there is nothing either in 
ti;? \Vaste Cands Sales Rules or in tlio terras 
of the sana.l (Kx. P- 1) to indicate that 
the Crown agreed to exempt the prede- 
cessor of the applicant from being sub- 
ject to future legislation which might 
possibly affect his unfettered enjoyment 
of the demised property. There being 
tlius no provisions, restrictions, condi- 
,tions and limitations contained in Ex. P- 1. 
■S. 3, Crown Grants Act, 1805 has no ap- 
plication whatsoever to the present case. 
The Crown in the present case did not 
put any restrictions or limitations on the 
grant hut on the contrary the applicant is 
desirous of imposing limitations on the 
prerogative of the Crown in the matter 
of legislation. It follows then that the 
lands purchased by the applicant’s pre- 
decessor are subject to the provisions of 
the Land Revenue and Tenancy Acts, 
provided they come within the purview 
of those enactments, just in the same 
way as land in the proprietary pos- 
session of any other of His Majesty’s 
subjects. The case of Dadoha v. CoL 
lector of Bombay (6) cited for tlie ap- 
plicant has no bearing upon the pre- 
sent (luestion. All that was decided in 
that case was that where an out and out 
sale of i)roi)erty is made by the Crown 
subject to the payment of definite assess- 
ment the Government is estopped from 
enhancing the rate by virtue of a subse- 
quent enactment. In the present case it 
is admitted, that the Government did not 
on any occasion, claim to assess the land 
revenue upon the lands purchased by the 
applicant under P-i. 

It was lastly urged that as according 
to its ijreamble, the Land Revenue Act, 
1881 was designed only to amend the law 
relating to land revenue it could not ap- 
ply to the applicant’s lands which were 
admittedly sold free from all demands of 
land revenue. But the Act in question is 
not restricted to amend the law relating 

(6) [iyu4] 27 All.“^i4"=80^^7^l7 (P.C.). 

(G) [1901] 25 Bom. 714=3 Bom. L. R. G03. 


to land revenue only, for it also purports- 
to consolidate and amend the law relat- 
ing to the powers of Revenue Officers and 
fuithei deals with various other matters 

concerning the rights of proprietors and 

raiyats holding lands in those provinces. 
This would be clear even from a cursary 
perusal of the several chapters of the Act. 
It is not disputed before us that the- 
Indian Legislature had under its delegated 
authority from the Crown, the power to* 
enact the C. P. Land Revenue and Ten- 
ancy Acts. It is equally undisputed and 
has also been clearly pointed out by their 
Lordships of the Privy Council in Dat- 
tatraya Kane v. Secy, of State (7) that a- 
particular jnece of legislation may oper- 
ate, as all legislations may operate to’ 
take away vested rights or to alter 
vested rights of anyone who is in fact,, 
subject to that legislation unless saved 
by its own provisions. There was in 
fact, a definite provision in S. 48, Land 
Revenue Act, 1881 which expressly ex- 
empted land like those of the appli- 
cant from being subject to the assess- 
ment of land revenue because of their 
having been sold under the Waste Land 
Sales Rules free from all demands of land 
revenue. 

That exemption of waste lands from 
payment of land revenue does not ipso 
facto exempt such land from the operation 
of the Land Revenue and Tenancy Acts 
was clearly recognized by this Court in 
Ga7iputrao v. Kuar Daulatsha (8). In 
that case a proprietor of waste land was 
hold not to have lost his cultivating 
rigiits in the sir lands which but for 
these enactments he would have lost, 
upon the transfer of the proprietary 
rights by sale. It was further held that 
the Settloniont Ollicer had the power to 
declare such waste lands area as a mahal 
and to declare the permanent home-farm 
land of the proprietor as sir under S. 69, 
Land Revenue Act. and that when this 
was done the provisions of S.42, Tenancy 
Act ai)plied to the case. 

In Diirga Patel v. Qanpaii Patel (9) 
and Bhikaji v. Tiikaram (lO) it was also 
held that the G. P. Tenancy Act applied 
to every sort of agricultural tenancy in 
these provinces, and as already noticed 

(7) A. I. R. 1930 P.O. 207=128 1. 0. 064=57 
I, A. 818 (P.O.). 

(8) tl920| 65 I.C. 573. 

(9) [18851 9 0. P. L. R. 27. 

(10) L1911] 7 N. L. R. 17=10 I. 0. 697, 
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before, since the terms of the applicant's 
sana't (P-1) do not, even by implication, 
exclude the applicability of future legis- 
lation in the matter of agricultural te- 
nancies to the demised lands it follows 
that the relations of the appplicant with 
his tenants must be governed by this 
enactment. The case of Gopal Ilari v. 
Secij. of State (11) cited for the ap- 
plicant, has no bearing upon the ques- 
tions under reference. The only point 
decided in that case was that when a 
waste land plot is sold free from the 
payment of land revenue, the purchaser 
of such land could not be made liable 
for the patwari’s remuneration under 
the provisions of the C. P. Land Ee- 
venue Act. 

Although the decisions of the Judicial 
Committee in Dattatraya Kane v. Secijt 
of State ( 7 ) may be distinguished on facts 
certain pronoucements therein have un- 
doubtedly a great bearing on the solu- 
tion of the questions in issue in the pre- 
sent case. In that case certain persons 
who had originally taken leases of waste 
landm Berar. under the Waste Land 
bale Eules of 1895, but had subsequently 
purchased proprietary interest in the 
said land, as provided by the said rules 
had sued the Secretary of State for 
India for a declaration that the Berar 

renancy Act was ultra vires on the 
ground that it encroached upon their 
vested rights to manage the land by sst- 

tlino tenants thereon upon their own 

terms which admittedly conflicted with 

the provisions of the new enactment, 
pie suits were held not maintainable 
both because the terms of the grants 
under which the plaintiifs got their title 
to the land had expressly provided for 
their being held subject to future regula- 
tion also and for the reason that even 
without such a provision the legislature 
was competent to take away the existin« 

vested rights of the plaintiffs. This is 

what their Lordships observe at p. 332 of 
the report: 

impressed 'the j ""**1^^* specially 

terms under which thft ni • 

tbeir right expres^ provide thaVt^^^ 

i», 4rGr;“r,“ s *• 

Gov^nmeat of iLdb 

therefore complarn 'rM '^ plaintiffs 

111) tiHyoj a (j. j:'. I,. ]Loo. 
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It 15 quite clcir that this is legislation by a legis- 
lature which is competent to deal with e.xisUuc- 
rights and vary them.” 

For the reasons set forth above ) 
would answer the hrst question in tiie 
negative and the last two in the affinna- 
tive. 

Niyogi, A. J. C.-I agree with the 
opinion recorded by Subhedar, A. J. C. 

Grille, A. J C.— I have nothing to 
add. 

Keferenee answered, 

A. I. R. 1932 Nagpur 79 
Full Bench 

Subhedar, Niyogi and 
Staples, A. J. Cs. 

Ktlkanih and -Appellants. 

v. 

Warar/an— Eespondent 
Appeal No. 391 of 1929. Decided oi. 
3rd Septemher 193 f. against appellate 

Dr29t,fAprifl92?^" 

brother s grandson of full blood. 

The brother’s grandsons are no doubt included 
m the compact senes of heirs but the iuheiitance 
does not devolve on the brother’s sons and 
brothers grandsons jointly. The brother’s son 
therefore though of half blood excludes the 
brother s grandson though of full blood. 

fhl U- A 1 c l•P82Cl,P8.3C^,2] 

tion ^ Law-Succsssion - Representa- 

The doctrine of representation is applicable in 

case of apatio lineal succession. In respect of 
collateral succession however the rule is different. 

1.. Ap'i.ssr”'’ 

Order of Reference 
Staples A. J. C.-The point to be 

decided rn this appeal is whether the son 
of a half-brother is a preferential heir to 
the grandsons of a full brother. The 

fo lowing genealogical tree will show the 

relationship between the parties • 

ia 1st wife=Kashiuath=2ud wife 
_l I 


Yado 


Nema 
(died 1903) 


Awachit Govinda 
(died May 1927) (died 1924) 


Vitboba 
Banab 
(died 190 
wide 
(died 4-12-2 


I I I r 

Narayan Zolba Nilkanth Atmaram 

The succession in this case opened upon 
the death of Banabai, the widow o“ 
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Vithoba. on 4fch Decemi)or 1920, At that 
clato Awachit. the fatlier of the plaintiff- 
respondents, was alive. Both the lower 
Courts liaa'o held tliat he was a preferen- 
tial hen- to thedefendants-appellants. who 

were the grandsons of Noma. Tfc may bo 

noted that Yado was Kashinatii’s son by 

one wife and that Nema and Vithoba 
V, ere his son-: by anotlier wife. The 

question of succession when brothers of 
fuIl-Mood and half-blood are concerned 
has been considered in Narainw Tlartu 
(U. which was however overruled by 
Laldas V. Gurtidas (2).^ Both those cases 
m-e relerre;! to Gancia Sahai v. Kesri 
i V, hut lu neither case is there any re- 
ferenco to Buddha Shirjh v. Laltu Sinah 
(O. Now, tlio point whicl, is at issue in 
the present case has, I think, been ex- 
in-essly consulorel in this latter case, and 
It has been hold therein that the word 
putra, or son, includes grandson and 
great-grandson. According to this view, 
then, tlie ajipellants who are tlie grand- 
sons of the full brother Nema, would he 
prelerential heirs to Awachit who was 
the son of the lialf brother Yado. This 
matter has again been considered in a 
recent case of the Bombay High Court in 
Appa.li Jiia.ii x.Mohanlal Raoji (5), and 
a. distinction has been made as re^^ards 
the Bombay School of law. In the pre- 
sent case however the parties come from 
Wardha and are therefore residents of 
tlie Central Provinces and, as such, are 
governed by the Mitakshara as interpreted 
by the Benares School of law, as held in 
Ganoo v. Beni (6). 
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case. 

three questions as set forth below f 


Where, on the death of a Hindu 
widow, the nearest relatives of her has 
hand are a brother’s son an,l m 

brother s son’s sons, do they all inhedt 

simultaneously on the ground that all 

are members of the class of heirs des- 

cuhed as brothers’ sons" (bhratru- 
sutah; ? 

(2) If not, which of them is the pre- 

ferential heir to the propositus, her hus 
band ? 

(3) How would the decision of the 

above question be atTected by the fact 

tliixt the brother s son is of half blood, 

and brother’s grandsons are of full 
blood 

Opinion 

f M n' ^-^The points referred 

to the Full Bench for determination are 

as follows : 

“(1) Where, on the death of a Plindu widow 
the nearest relatives of hor husband are a 
brother s son and another brother’s son’s sons 
do they all inherit simultaneouslv on the ground 
that all arc inombers of the class of heirs des- 
cribed as brothers’ sous" (bhratrisutah) ? 

(2) If not, which of them is the preferential 
heir to the propositus, her husband? 

(3) How would the decision of the above ques- 
tion be alTected by the fact that the brother's son 

Tn^ui brothers’ grandsons are of 

lull blood? 


The learned counsel for both parties 
now ask that a reference may be made to 
a Bench, and as there is a question of 
law of some importance involved, I agree 
to their request. The question to be de- 
cided in the reference has been formulated 
as follows : 

Whether, for the purpo.se of preference bet- 
ween full blood and half blood, the word “putra" 
or “suia" includes grandson, when the competi- 
tion IS between the son of a half brother and the 
grandson of a full brother, by predeceased son." 

I make tho roforenco accordingly. 

(1) A. I. li. iy20'NagrTl8Y:=~9lXG.' 

N. L. U. 103. 

(2) A. I. R. 1929 Nag. 2 = 113 I. C. 898 = 24 
N. L. R. 172. 

(3) A. I. R. 1916 P. 0. 81=301. 0. 266=42 l A. 
177=37 All. 546 (P.G.). 

(4) A. I. R. 1915 P. 0. 70=30 I. C. 529=42 I.A. 
208=87 All. G04 (P.C.). 

(5) A. I. R. 1930 Bom, 273=127 I. C. 385=64 
Bom. 6G4 (F.B.). 

(6) [1910] 14 N. L. R. 82=43 I. C. 943. 


Lor elucidation of the points at issue 
it is necessary to refer to the following 
pedigree ; (q. v. page 79). 

The succession in this case opened 
upon the death of Banabai, the widow of 
Vithoba, on 4th December 1926, when 
Awachit, the father of the plaintiffs, 
Narayan and Zolba, was alive. The con- 
test is between Awachit, in whom the 
inheritance vested on the death of Bana- 
bai, and the defendants Nilkanth and 
Atmaram. Awachit is Vithoba’s half- 
brother’s son and Nilkanth. and Atmai'am 
are Vithoba’s full brother’s grandsons. 
Awachit instituted the suit, but having 
died during the pendency of the suit his 
sons Narayan and Zolba were brought on 
record . 

The controversy in this case relates to 
the interpretation of ItheAvord "Bhratru- 
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putrah* occurring in the undermen- 
tionei passage in the Mitakshara : 

On failure of brothers also, their sons share 
the heritage in the order of the respective 
fathers:" Colebrook's !Mitakshara, Ch. 2, S. 47 : 

If there be not even brother’s sons, gentiles 
share the estate:” Colebrook’s Mitakshara Gh 2 
S. 5, Vol 1, 

The Yajnyawalkya’s text which is the 

subject of commentary in the Mitakshara 
is as under : 

“The lawful wife, aud the daughters also both 
parents, brothers likewise, and their sous, gen- 
tiles (or aguates, cognates), a pupil or a fellow 
stuaent : on failure of the first among these the 
next m order would be the heir to the estate of 
one who departed for the heaven leaving no 
male issue. This rule extends to all classes:” 

<jopal Chandra Sarkar’s Hindu Law, p. 417 6th 

edition. ’ 

the appellants that the 
word Tatputrah," their sons, following 

the expression “on failure of broihers 
also, 13 used in an extended sense so as 
to include the brothers' grandsons. It 
must be noticed that the word used in 
Yajnyawalkya’s text relating to brother’s 
sons IS Tatsutah;’’ and not “Tatputrah” 
aUhough in the Mitakshara the word 
used 19 Tatputrah” and “Bhratru- 
putrauam. The interpretation of these 

words ,9 essential mainly for the purpose 
of determining succession in relation to 
the grandmother. While dealing with 

Muakashara lays down that the crand 

following passkge from the 

nephew;” ‘he father to the 

and then says ; 

s^hiri: Ch". ?i: “erbmo" 

regards the compact: series of heirs to 

after the exhaustTo^ Tff 
?uding with broLr’s sons°7A"h‘ 

IS accepted hr^fu » 

oluded frl are ex- 

fact tliat while''thB'’k”t^L simple 

Paessly • •» i» "a- 

heirs the brofhflv’ compact series 
order to ZTr J ' f are not. 

series of heirs al ^ compact 

sons, the leaLa ”o ^^°‘her’s 

lants relies on thn ‘be appel- 

iowed by tTeii T fol- 
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Council in considering the passage in 
Mitakshara relating to the order of suc- 
cession among the gotrajas, that is 
gentiles. Their Lordships of the Privy 

Council were dealing with the followins 
text ; ^ 

On failure of the father’s descendants the 
heirs are successively the paternal grandmother 
the paternal grandfather, the uncles and their 
Mns; Colebrook's Mitaxshara, Ch. 2, 8. 5 , 

After an exhaustive review of the 
opinions of the ancient commentators and 
the modern scholars, like Dr. Raj Kumar 
barvadhikan and Sham Charan Sarkar 
their Lordships enunciated the principle 
of construction at p. 623 as follows : 

In the Mitakshara, as expounded in tho 
Benares School, the word “putra" and its 

eynonyinemplojedby Vijnaneswara in cine 

stood 7n a uncles must be under- 

stood in a generic sense as in the case nf 

deceased owner, and that the descendants 

each ascending line, up to the fixed limit shLld 

be exhausted at any rate to-the third decree be- 

In the course of discussion their Lord 
ships referred briefly to the opinion ex 
pressed by Sharaa Charan Sarkar in his 

Chandrika in these terms : 

isa Hindu writer states in Principle 

153 that a brother’s grandson succeeds ^in 
default of a brother’s son’ and refers to the 

decision of the Calcutta Hivh Court in 7r ^ 

Cn.na Gurain v. OodunXZl wUW 
taking any exception to its correctness,” 

Then their Lordships referred to tho 
question propounded and the answer 
ftiven by the learned author • 

‘0 asked that when in law thn 

erea“t-g[anLo^ ‘Vhy'th'en thf t 
, The answer is, he says: 

that in law calculation is made from the son of 
the common ancestor, which here is th7 f i, 

grandson.” brothers 

The result of this process of interpreta 
t.on is that the parents and “their til; 
successive descendants” take first • Mia 
the paternal grandmother and tht ’pat^r 

n_al grandfather and “their three succes' 
sive descendants come next 

-a Buma Singk v. LaUu st," (4)'' 

?iew°the Lordship9’ 

7;!i 1 u ■ ^ ® grandson” must be 

ncluded m the compact series of heirs 
contrary to what is found in the 

— On account of this conflict bet- 

(7) [1866] 6 W. R. 158. ^ 
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ween the Mitakshara and the view' enun- 


ciated in Buddha Singh v. Laltu Singh 
(4) when this question arose in the 
Bombay High Court it was referred to a 
Full Bench: see Appaji Jijoji v. Moha7i 
lal Bnoji (5). Their Lordships of 
the Bombay High Court did not see 
their way to adopt the lino of reasoning 
peculiar to the Benares School found in 
Buddha Singh v. Laltu Singh (4) in view 
of the long standing usage and current 
authorities in Western India, which ex- 
clude the hrotlier's grandson from the 
compact series of heirs. But inasmuch 
as in the jiresent case it is admitted that 
the parties are governed by the Benares 
Law, the law enunciated in Buddha 
Singh v. Laltu Singh (4) must be accepted 
as a binding authority. 

Conceding that the brother’s grandsons 
are included in the compact series of heirs 
the next question which arises for deter- 
mination is whether, as contended on 
behalf of the appellants the inheritance 
devolves 'on the brother’s sons and 
brother’s grandsons jointly ? Having 
regard to the fact that the brother’s 
grandson stands one degree below the 
brother’s son they .cannot he joint heirs 
unless the doctrine of representation is 
extended to the case. The Hindu law 
provides for two sorts of heritage as will 
appear from the undermentioned text of 
the Mitakshara: 

“It is of two sorts: unobstructed (a*pratibandha) 
or liable to obstruction (sa-pratibandha). The 
wealth of the father or of the paternal grandfather 
becomes the property of his sons or of his grand- 
sons, in right of their being his sons or grand- 
sons. And that is an inheritance not liable to 
obstruction. But property devolves on parents 
(or UDclcsj, brothers and the rest upon the demise 
of the owner, if there bo no male issue J and 
thus the actual existence of a son and the 
survival of the owner are impediments to the 
succession; and on their ceasing, the property 
devolves (on the successor) in right of his being 
uncle or brother. This is an inheritance subject 
to obstruction:’* Colobrook’s Mitakshara, Oh. 1, 
S. 1, verso 3. 

The reason is that the son was con- 
sidered as the father’s body which was 
supposed to remain the same up to the 
great-grandson. A necessary corollary to 
this was that the son, grandson, and 
great-grandson were all equal, the only 
distinction being that the grandsons took 
their father’s share and wore entitled to 
the inheritance with the sons per capita 
and not per stirpes: see Ghosh’s Hindu 
Law, Vol. 1, p. Ldn. S, 

The doctrine of representation is ap 
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plicable only in case of agnatic lineal 
succession, the "a-pratibandhadaya”; in 
respect of collateral succession, that is 

sa-pratibandhadaya,” however the rule 
is different. It is expressed in the- 
Mitakshara as follows: 

“Ho \yho has no son of any among the twelvo 

descriptions above stated is one having ‘no mule 

issue.'- Of a man thus leaving no male progeny, 
and going to heaven or departing for another 
world, the heir or successor is that person, 
among such as have been here enumerated (viz. 
the wife and the rest) who is next in order on 
failure of the first mentioned ‘respectively;’*^ 
Colcbrooke’s Mitakshara, Cb. 2, S, 1, verse 3. 

This is a comment in the Mitakshara* 
on the Yagnawalkya’s text already 
quoted above. The rule is “to the next 
sapinda the inheritance ne.xt belongs;” 
see Sarwadhikari’s Law of Inheritance, 
p. 443. This rule is recognized by the- 
Privy Council in Eamcha^idra v. Vina- 
yak (8) and Buddha Singh v. Laltu 
Shigh (4) and is beyond any challenge. 
The appellants rely on the opinion ex- 
pressed by Sir Hari Singh Gour in his- 
learned work on Hindu Law at p. 946^ 
where a deduction is sought to be drawn 
from the principle enunciated in Buddha 
Singh v. Laltu Siagh (4) that the three- 
generations, viz., the son, son’s son and 
son’s son’s son must be read simultane- 
ously, with the generic interpretation 
of the term “suta or putra.” This conclu- 
sion would obviously be erroneous in res- 
pect of the property inherited from the- 
collaterals “sa-pratibandhadaya,” which 
according to the rules of Hindu law de- 
volves per capita and never per stirpes- 
Reference is made to Jagubhai v. Kesar- 
lal (9); that decision can have no appli- 
cation to the present case since it was- 
given in connexion with a case governed 
by Mayukh. The contention was raised 
in Shersingh v. Basdeo Singh (lO), but.ib 
was negatived. The appellants* argu- 
ment consequently fails. 

The next point for decision is which 
of the two contesting parties is the pre- 
ferential heir ? The rule as stated in tho 

Mitakshara is asunder: 

“On failure of brothers also, their sons share tbo- 
heritage in the oidor of the respective fathers* 
In case of competition between brothers and- 
nephews, the nephews have no title to the suc- 
cession ; for their right of inheritance is declared 
to be on failure of brothers." 

(8) A. 1. R. 1914 K 0. 1=126 I. 0. 290=41 
LA. 290=42 Cal. 884 (P.O ). 

(9) A. I. R. 1925 Bonr. 406=94 I.O. 686=49 

Bom. 282. 

(10) A. I. R. 1928 All. 612=110 1. 0. 712=6a 
All. 904'. 
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According to Apararka the son of the 
nephew is more remote than the nephew 
himself: see Sarvadhikari’s Law of In- 
heritance, p. 331. The same is the opi- 
nion of Nand Pandit in his commentary 
on Vishnu-Sanhita, styled Kesheo Vaija- 

yanti. He expresses his opinion in these 
terms: 

Their order is as follows: 

‘Among father s descendants on failure of the 
brother’s sou the brother’s grandson succeeds.” 
Ghosh’s Hindu Law, Vol. 3, p. 1G2. 

In the table of heirs found in Mayne’s 
Hindu Law at p. 836-A, the nepliew is 
shown as No. lU and grandnephew as 
No.^ 11, in the order of succession among 
sapindas. I have already pointed out 

above that their Lordships of the Privy 

Council have accepted the view of Sham 
Charan Sarkar that a brother’s grand- 
son succeeds in default of a brother’s 
SQQ Buddha Smgh V . Laltu Singh 
(4). It cannot be disputed that a nephew 
being one degree nearer in sapindaship to 

the propositus excludes the grand-nephew; 

see Sher Singh v. Basdeo Singh (10). 

Next it is argued for the appellant that 
although grandnephews are one degree 
nioie remote than the nephew, they be- 
ing the grandsons of the full brother of 
t^he propositus would exclude the nephew 
being tne son of the half-brother of the 
propositus. The rule of exclusion applies 

only when the rival claimants stand in the 
same degree of propinquity to the propo- 

*^'^*f-l’botli 0 rand full-brother 

ha .bro her ssonand full-brother’s sonor 

half-brother s grandson and full-brother’s 
grandson. Half-brother’s son being the 
grandson of the father of the propositus, 
altogether excludes the grand-nephew’ 
who IS the great-grandson of the father 
of the propositus, on the principle: "To 
the nearer sapinda the inheritance be- 
longs. Although the half-brother’s son 
may suffer in competition with the full- 
brother s son he cannot be postponed to 

the brother s grandson as he belongs to 

the next higher class of brother’s son. A 

nearer half blood sapinda excludes a re- 

sami 

swami M**i*^°^ V. S. Muthukumara- 
swami Miidahyar (H) Jn Ee«ri v 

?n“uncl^“?fl between 

an f b*ilf-blood and the son of 

favoiir^nf full-blood was decided in 
(12) [1910] 32 All. 641=6 I.G. 364. 
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pie. Their Lordships of the Privy Coun- 
cil onunciatecl the principle in theso 
terms: “Preference of the wliole-blood 
to the half-blood is confined to members 
of the same class;” or, to use the language 
of the Judges of the High Court in Siiba 
Singh V. Sarfaraz Kiinwar (13), to “sapin- 
das of the same degrees of descent from 
the common ancestor:” see Ganga Sahai 

V. Kesri (3). In this case their Lord- 
ships held that: 

“wbeie the choice of heirs lav between sapindas 
of diff^irent degrees, an uncle of the half-blood 
as being less remote from the common ancestor 
is a preferential heir to the sons of an uucle of 
the whole-blood.” 

Thus, the appellants last contention is 
also devoid of any force, 

I would therefore answer the question 
referred to the Full Bench as follows; 

(1) The brother’s son and another bro-, 

ther s son’s son do not inherit simul-l 
taneously. ' 

^ (2) The brother’s son is the preferen- 
tial heir. 

(3) The brother’s son, though of half- 
blood, excludes the brother’s grandson 
though of full-hlood. 

Subhedar, A.J.C. I fully agree with 

the learned opinion recorded by Niyogi, 
A. J. C. and have nothing to add. 

Staples, A. J. C. ■ I agree on all 
points. 

Reference anstoered, 
A11.^5=(i897) a. W. N. 63 

(Jb .15. j* 
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Subhedar, A. J. C. 

Ramchandra — Applicant. 

v. 

Shankarrao— Party. 

_ Criminal Revn. No. 408 of 1931, De- 
cided on 6th January 1932 

(a) Criminal P. C. (1898), S. 147 - Inter- 

oculory orders must not in substance amount 
to rinal orders* 

An interlocutory order that till the decision of 
the case the non-applicant should not interfere 
with the alleged right of the applicant (obstruc- 
tion to door) amount to a final order in favour 
of one of the parties ; such order cannot be passed 
under S. 147. and is illegal. [p 84 C 11 

(b) Criminal P. C. (1898), S. 146 — Pen- 
dency of civil suit— Proceedings under S. 145 
should bo dropped. 

On filing of a civil suit the proceedings under 
b. 145 should be^ dropped as no danger of the 
breach of peac-e exists any more. [p 84 0 2 ] 
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(c) Criminal P. C- (1898), S. 145— Breach 
of peace— Breach of peace possible only if 
applicant acts illegally— Order in his favour 
should not be passed. 

Where the possible breach of pence can arise 
only on an illegal act of the applicant himself 
order in his favour should not bo passed. 

The abatement of an obstruction of allepd 
easement by the dominant owner himsolf, being 
illfgnl under S. 80, Eaaements Act, order under 
S. 147, Criminal P C., should not bo passed in 
his favour as it is he who should approach the 
civil Court. 84 0 2j 

P. S. Koival — for Applicant. 

M, R. Bohde — for Opix)site Party. 

Order. — This is an application for re 
vision of the order passed by the Sub- 
divisional Magistrate, Chanda, under 
S. 147, Criminal P. C., directing the 
second party, Ranichandrarao, to remove 
the obstruction put up by him to the door 
in the compound wall of the first party 
Dr. Shankarrao so as to ensure the exer- 
cise by the latter of his right to use the 
well which is situate in the compound of 
the former. The order also directed that 
in default 

“such steps as will be deemed necessary to exe- 
cute this order will betaken.” 

The case of the first party, as disclosed 
in the original application, his exami- 
nation on oath and the written statement 
submitted by him, was that he had ao- 
quired a right of easement, by prescrip- 
tion, to use the water in the well belong- 
ing to the second party, and that a day 
previous to the filing of the application 
the second party had blocked up the door 
through which he used to pass upon the 
land of the second party to go to the well 
and draw water therefrom. It was also 
alleged that in case the first party as- 
serted his right to use the pathway to go 
to the well by removing the obstruction 
there was apprehension of a breach of the 
peace because of the menacing attitude of 
the other party. 

On 19th October 1931 the Subdivi- 
sional Magistrate passed a preliminary 
order calling upon the parties to file their 
written statements on 23rd October 
1931. The Magistrate also ordered 

“that till the dociaion of this oa«<o tho non-appli- 
cant Ramchandrarao shall not in any way inter- 
fore with tho oxerciso of tho alleged right by tho 
applicant.” 

Since there is no provision under 
S. 147, Criminal P. 0., for passing such 
an interlocutory order which in terms ie 
nothing short of the final order contem- 
plated by suh-3. 2 of the seotion, tho 
same was obviously illegal and although 


the District Magistrate was moved by tho 
second party to take steps to have it can- 
celled it is regrettable that he did not 
interfere in the matter. 

On 5th November 1931 the second 
party brought to the notice of the Suh- 
divisional Magistrate that he had already 
filed a civil suit about this dispute and 
prayed that the proceedings be dropped. 
The Magistrate thereupon recorded tho 
following in his order sheet : 

‘‘Obviously then tboro is no point in proceed- 
ing with this case but tho difficulty is about the 
interlocutory order passed bv me. Mr. Hastak 
says that ho will move the civil Court or any 
other competent authority to have the interlccc- 
tory order cancelled. In the meantime I adjourn 
the case to 7th November 1031.” 

These observations clearly go to shew 
that hut for the interlocutory order 
which he had illegally passed along with 
his preliminary order, the Magistrate 
would have dropped the proceelings, ap- 
parently on the ground that since the 
matter had gone to the civil Court there 
was no likelihood of a breach of the peace. 
However after the rejection of the revi- 
sion petition by the District Magistrate 
the Suhdivisional Magistrate proceeded 
to examine the witnesses and passed the 
order which is the subject of the present 
revision. 

After hearing the learned counsel on 
both sides at considerable length I am 
clearly of opinion that the order sought 
to be revised is unsustainable for more 
reasons than one. In tho first place, 
under the circumstances brought to his 
notice on 5th November 1931 the Magis- 
trate should have felt no difficulty in 
dropping the proceedings as obviously 
after tho filing of the civil suit any danger 
of breach of tho peace that may have ex- 
isted at the time of the filing of the ap- 
plication had ceased to exist then. In the 
next place, on the admissions of tho first 
party it was clear that any breach of the 
peace that may have ensued would have 
been the result of his own illegal action 
in removing tho obstruction, for under 
S. 36, Easements Act, notwithstanding the, 
provisions of S 24, the dominant ownerj 
could not himsolf abate a wrongful ob- 
struction of an easement. Under the ad- 
mitted circumstances of the case Dr. 
Shankar Rao should himself have gone to 
the civil Court to enforce his alleged 
right cf easement even though the same 
was illegally obstructed by the second 
party instead of attempting to abate the 
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obstruction himself by taking the law in 
his own hands. Thirdly since after the 
preliminary order he himself did not 
choose to enter the witness-box at the 
evidence stage, the first party failed to 
establish the prescriptive easement 
claimed by him. None of the witnesses 
examined on his behalf prove that the 
right claimed had been peaceably and 
openly enjoyed by him as an easement 
and as of right without interruption and 
for 20 years as pleaded by him. 

For all these reasons I set aside the 
order sought to be revised and order the 
dismissal of the application presented by 
the first party on 19th October 1931. 

W.D./r.k, Revision allowed. 
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SUBHEDAR, A. J. 0. 

Ramrao — Applicant. 

v. 

Opposite Party. 

Criminal Revn. No. 118-B of 1931, 
Decided on 24th Noreinber 1931. against 
order of Sess. Judge, Akola, D/- 25th 
August 1931. 

Criminal P. C. (1898), Ss. 437 and 439- 

Accused charged under S. 366, Penal Code 

evidence disclosing offence 

amend charge rejecled-Order amounts to 
^ ^ revised. 

Code Penal 

ooae. but the offence disclosed by the prosecu- 
tion evidence itself 13 one not only under S 366 
bu a 30 cue under S. 37G. the orde'r of the tryi^ 
Magistrate rejecting the accused's application 
to amend the charge amounts in substance to 
an order discharging the accused in respect of au 

LtT K ^ revised 

Sessions Court- 24 

^ad.m, FoU.;UI.C.65S,notFoU 

R 7 r? n , LP fi5C2j 

W.B. rendharkar—ioT Applicants. 

E. Bose for the Crown. 

No.,.99.,«o;LS;'C"r‘sr 

divisnnal Magistrate, Basim, for Jrid 

SS'I “■ “o 

UraUloo g ““tk'r ' ? 

tto ^ - 

CM^r'eTod. Dhalibano. The 

4hy LS I S ■ '’»"•« 9' “f ■ 

ssan, Subdivasional Magistrate, 


Basim. After the prosecution evidence 
was concluded the accused were ex- 
amined on 3rd July 1931 and were 
charged under S. 366, I. P. 0. On 20th 
July 1931 the accused presented an ap- 
plication to the trying Magistrate for 
amendment of the charge to one under 
S. 376, I. P. C., as the evidence of Mt. 
Vithi (P. W. 3) and Govinda (P. W. 14) 
clearly disclosed an ofienco that two of 
the accused also had sexual intercourse 
with Mt. Vithi. This application was 
summarily rejected by the Magistrate. 

The accused thereupon moved the 
Sessions Judge, Akola, asking him to order 
the Magistrate to commit the case to the 
Court of Session for trial of the ofience 
under S. 376, I. P. 0. This application 
was also rejected by the Sessions Judge, 
and the accused therefore have come to 
this Court in revision. 

After hearing the applicant’s counsel 
and the learned Government Advocate, 
lam clear that the offence disclosed by 
the prosecution evidence itself is one not' 
only under S. 366, I. P. C., but also onel 
under S. 376, I. P, C. The order of the! 
trying Magistrate was in substance anj 
order discharging the accused in respect 
of the alleged offence under S. 376, j 
I. P. C. It follows then that both th^ 
bessions Court as well as this Courts' 
have got powers to revise it: Krishna 
Reddi V. SMamma (l). I am aware 
^at a contrary view was taken in Ahdul 
Hakim V. Bazhuk AH (2) but in my 
opinion the view propounded in the 

Madras case is more sound. I therefore 
direct the Subdivisional Magistrate to 

commit the accused for trial before the 
and 3^6 I p 

Tl) [l90lTVEindriJ6=2 WeiT^HTT 

f2) [1918] 18 Cr. L. J. 834=41 I. C. 658. 
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SURHEDAR, A.J. C. 

Emperor 

Janki and Opposite Parties. 

Onminal Revn. No. 172.B of 1931 De- 

case referred 

by the bessions Judge, a\kola. 

Criminal P. C. (1898). S. 488- Court where 
lemp^o^rary residence takes place has tr" 

'■oBidenoc extends to a period 

of about two months the Court where such tern- 
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porary residence takes place last will have juris* 
dictioQ to entertaiu the application for main- 
lenance, LP 8G C 2] 

V. G. Tambe and V . K. Hajioade — for 
the Crown. 

V. B. Sapre^ for Opposite Parties. 

Order — Tliis is a referance under 
S. 438, Criminal P. C., made by the 
Sessions Judge, Akola, recommending 
that the view of Mr. Shamrao Pam- 
chandra, Honorary Magistrate, First 
Class, Akola, that lie hai no jurisdiction 
to entertain the application under S. 488, 
Criminal P. C., was wrong and that he be 
directed to dispose of the case on merits. 

The facts found are that Mt. Janki and 
her husband Ratan who are dliobis by 
caste are residents of Mauza Anjangaon, 
Tahsil Daiyajiur, District Amraoti, In 
March last they came to Akola and put 
up with a common relative and stayed 
with liim for two months, the husband 
occasionally going to his village. The 
object of their visit was to be treated at 
Akola for some ailment common to both. 
After his return home Ratan married an- 
other wife and therefore Mt. Janki ap- 
plied for maintenance under S. 488. Cri- 
minal P. C. 

The Session Judge held that even 
temporary residence at Akola of the hus- 
band who had a permanent residence in 
the Amraoti District did confer jurisdic- 
tion upon the Akola Courts to entertain 
the application within the meaning of 
S. 488 (8), Criminal P. C. This is no 
doubt against the view expressed by 
Patkar, J., in Khairuniasa v. Bashir 
Ahmed (l), but in that case the parties 
had no permanent resitlence anywhere. 
In Sama Jetha V. Bai Wali (2) it was 

however held by a Bench of the same 
Court that the expression “last resided” 
in Cl. (8), S. 488, Criminal P. C., .meant 
both a permanent as well as a temporary 
residence. The principle laid down in 
Sher Singh v. Amir Ever (3) and Mrs 
E. H. Jolly V. Si. /. Jolly (4) was 
approved in this case. The case of Ram 
Del V. J hunnilal (5) , cited for thenon-ap- 
phcant IS easily distinguishable on facts 
^oni Uie present case. There the husband 


(IjA.I. R 1929 Bom. 410=(1929) Cr C 462 

122 I. 0.59=53 Bom. 781. 

(2) A. I. R. 1930 Bom. 848=127 I. 0. 179= 
Cr L. J. 1157=64 Bom. 649. 

(S) A. I. R. 1927 AIL 291 = 101 I. 0 670= 
Or. L. J. 494=49 All. 479. 

4) [19171 18 Or. R. J. 706=40 I. C. 706. 

6) A. I. R. 1926 Oudh 268=96 I. 0. 696= ' 
Cr. L. J. 820. 
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who had been living for a number of 
years at Lahore took his wife at Lucknow 
and left her there declaring that he 
would support her no longer and the 
question arose on a claim for maintenance 
being brought by the wife at Lucknow, 
whether the Lucknow Court had juris- 
diction to award her a maintenance under 
the section in question. The mere casual 
stay of the husband at Lucknow was held 
not to give jurisdiction to the Lncknow 
Court. The weight of authority then ap- 
pears to be in favour of the view that 
the case of the present typo where 
temporary residence extends to a period 
of about two months the Court where 
such temporary residence takes place last, 
will have jurisdiction on to entertain the 
application for maintenance. 

For these reasons I accept the reference 
and remand the case for disposal to the 
trying Magistrate on merits. 

k.N./r.k. Reference accepted. 
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SUBHEDAR, A- J. 0. 
Jhummaklal — Applicant. 

V. 

Sunderlal — Opposite Party. 

Criminal Revns. Nos. 384 and 385 of 
1931, Decided on 11th January 1932, 
against order of Subdivisional Magistrate, 
Maho,samnnd. 

Criminal Trial — Stay of pending civil suit 
— Rule enunciated. 

When tho very constitution of tho committee 
of trustees which authorized a particular indivi* 
dual from amongst them to lodge on its behalf a 
criminal complaint against the manager of the 
trust property, is challenged as invalid in a pre- 
viously instituted civil suit, the trial of the crl- 
minal cases should be kept pending till the de- 
cision of the civil suit as the fundamental ques- 
tion of tho legal constitution of tho trust com- 
mitteo is common for decision in both the Courts. 
If it is hold that there was no proper committee 
of trustees in existence, at the date of tho alleged 
authorization, the person authorized will have 
no right to lodge tho complaints under S. 409, 
Penal Code, in respect of the temple properties 
in charge of the applicants. Tho criminal Court 
is undoubtedly not precluded from deciding this 
important preliminary question but since the 
civil suit was already filed before the criminal 
proceedings were lodged, it is but just and ex- 
pedient that, in order to avoid a possible conflict 
cf decision on the point between civil and cri- 
minal Courts, and more especially for the reason 
that the trial of tho civil suit may not be pre- 
judiced in any way that the earlier instituted 
civil proceedings should have precedence of trial 
and tho criminal proceedings stayed. 

[P 87 C 2, P 88 0 ll 
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H. S. Gour and J. Sen — for Appli- 
cants. 

D N. Ghoudkry—tor Opposite Party. 

Order. — This and the other Orirainal 
Revision No. 385 of 193L are directed 
against two orders passed by Mr. Dwivedi, 
Subdivisional Magistrate, Mahasamund 
refusing to stay the trial of Criminal 
Oases Nos. 90 and 91 of 1931 on his file 
instituted by the non-applicant Sundarlal 
against the applicants pending the dis- 
posil of the civil suit wdich the applicant 
Jhummaklal has filed against Sundarlal 
and certain other persons. Since the 
Sessions Judge declined to interfere in 
the matter the applicants have moved 
this Court in revision. 

Sundarlal, the complainant in both the 
cases, is one of the sixteen persons who 
were originally appointed as trustees of 
Rajira Lochan Temple under the decree 
of this Court passed in First Apperl 
No. 76 of 1920, dated 19th March 1921. 
In both the cases it is alleged that the 
accused who were in charge of the temple 
properties pledged some ornaments of 
the idol and misappropriated the proceeds 
tor their own use, thus committed of- 
fences under S. 409, I. P. C. Both the 

complaints were filed on 12th October 
1931. 

On 4th September 1931 the applicant 
Jhummaklal, who as the Sarbarakar man- 
aged^ the trust properties through the 
applicant Kashiram, had received a notice 
from the trustees of the temple terminat- 
ing his appointment as the Sarbarakar 
Thereupon, on 12th October 1931.he filed 
Civil Suit No. 70 of 1931 in the Court 
■of the Additional District Judge, Rai- 
pur, alleging that the Board of Trustees 
which passed the order of dismissal 
against him was not duly constituted and 
prayed for a declaration that he was the 
Sarbarakar and that the defendants in- 
cluding the present complainant Kashi- 
ram had no right to interfere with him. 
He also prayed for a permanent injunc- 
tion against the defendants not to inter- 
fere with his management of the teranle 
properties. 

^ List year the present non-applicant 
sundarlal had filed a complaint against 
the applicant Kashiram charging him 
with an offence under S, 406, I. P. G., in 
respect of misappropriation of rents 
amounting to about Rs. 5,000 belonging 
to the temple. That complaint was dis- 
missed by the trying Magistrate who dis- 


charged the accused, but the Additional 
Sessions Judge, having directed further 
inquiry, the matter came up to this Court 
in revision. I then held that since no 
individual trustee of the temple under 
its constitution was competent either to 
ask for renditon of accounts from the ac- 
cused as to his management, or to file a 
complaint tigainst him charging him with 
criminal breach of trust, the order dis- 
charging the accused was valid. In dis- 
posing of the revision I had further ob- 
served as follows: 

"But it is perfectly open to the complaiuant, 
to have the committee of trustees recoustituied 
under the terms of the decree and to get such 
committee, when constituted, to call upon the 
accused to render account and on the latter’s 
failure to do so to take such stops civil or cri- 
minal on behalf of the committee as he may be 
advised to take." 

It is alleged in the last paragraphs of 
both the present petitions of complaints 
that 

"by the special meeting of thepanch committee 
held on 10th October 1931 the cemplaiaant has 
been authorised to file a complaint against the 
accused." 

This alleged special authorization by 
the trustees appears to have been made 
in compliance with the direction which 
I have given in the last criminal revision 
with a view to validate the initiation of 
the present criminal proceeding against 
the Sarbarakar and his agent. But when 
the very constitution of the committee 
of the trustees is challenged as invalid in 
Civil Suit No. 70 of 1931 referred to 
above, the applicants contend that the 
trial of the criminal cases should pend 
till the decision of the civil suit as the 
fundamental question of the legal consti- 
tution of the trust committee is common 
for decision in both the Courts. 

In the view I have already expressed 
in the last criminal revision, if it is held 
that there was no proper committee of 
trustees in existence, as per terms of the 
decree passed in First Appeal No. 76 of 
1920 at the date of the alleged authoriza- 
tion of the nqn-applicant Sundarlal, he 
will have no right to lodge the present! 
complaints under S. 409, 1. P. C., in res- 
pect of the temple properties in charge 
of tne applicants. The criminal Court 
is undoubtedly not precluded from de- 
ciding this important preliminary ques- 
tion, but since the civil suit was already 
filed before the criminal proceedings were 
lodged, it is but just and expedient that, 
m order to avoid a possible conflict of de- 
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cision on Mie point between the Civil and 
criminal Courts, and more especially for 
jbhe reason that t!ie trial of the civil suit 
may not he prejudiced in any w'ay that 
the earlier instituted civil proceedings 
should have precedence of trial and the 
criminal proceedings stayed. There is 
considerable force in the suggestion of the 
learned counsel for the applicants that 
the present criminal proceedings were 
designedly started by the non-applicant 
to prejudice the trial of the civil suit. 
I therefore direct that both the criminal 
cases should pend until the decision of 
the civil suit. 

In order however that the evidence in 
the criminal cases which the complainant 
■wishes to adduce may not disappear by 
delay, I accede to the suggestion of Rai 
Bahadur Choudhry for the non-applicant 
that such evidence should be duly re- 
corded hy the trying Magistrate in both 
the cases and order accordingly. If the 
civil Court holds that in October 1931 
the committee of the trustees of the 
temple was validly constituted, the non- 
applicant Sundarlal should move the 
criminal Court to dispose of the present 
criminal cases. The civil Court is di- 
rected to take special steps to dispose of 
Civil Suit No. 70 of 1931 with the least 
possible delay. A copy of this order will 
be forwarded to the Additional District 
Judge. Raipur, for compliance and neces- 
sary action. 

K.n./r.k. Order accordingly. 
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Jackson. J. C. and Subhkdar, A. J. C. 

Mohamad Ibrahim Riza Malak — Ap- 
pellant. 

V. 

Slender Rao — Respondent. 

First Appeal No. 64 of 1929, Decided 
on 5ih November 1931, against decree of 
Addl. Dist. Judge, Nagpur, D/- 11th 
April 1929. 

C. P. Courts Act (1917), S 10 (b) applies to 
ell cases, while S. 98 Civil P. C , applies to 
appenls only— Civil P C. (1908), S. 98 (2). 

Soclion 98 Civil P. C., applies only to appeals 
while S. 10, C. P. Courts Act, applies to all cases. 

Among the parts of a stutute which must bo 
considered in arriving at its true meaning are 
the seciions or parts of sections known as pro* 
viFos, exceptions and saving clauses. Any inter- 
pretation which requires the savingclause of S. 10, 
Courts Act, to be ignored, must therefore be in- 
correct* and bonce there is no neod*lo refer a case 
to a tliird Judge where the difTererco of 
opinion between the two Judge.s of the High 
Court is only on a question of fact. In such a 
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case the decree of the lower Court should bo 
confirmed. (P 89 011 

M. R. Bobde^ for Appellant. 

V. Wazalwar for Respondent 1. 
acts. On the basis of a deed of agree- 
ment, dated the 9th August 1927. alleged 

to have been executed by defendants 1 and 

2 the plaintiff brought a suit for specific 
performance of a contract of sale of a 
house which exclusively belonged to de- 
fendant 1 as her stridban. Defendant 
3. who was the brother of the 

deceased husband of defendant 1, joined 
in the execution of the agreement sued 
on by way of precaution. The same pro- 
perty was. on 22nd October 1927 pur- 
chased by defendant 3 from defendant 1,. 
allegedly with notice of prior agreement 
of the sale in favour of the plaintiff. Tb& 
suit was contested by defendants 1 and; 

3 only who denied the execution of the- 
agreement sued on and characterized it as 
a forgery committed by the plaintiff and 
defendant 2. 

The main issue settled for trial was 
whether defendant 1 entered into the 
agreement of sale with the plaintiff and 
executed the deed of agreement sued on. 
The trial Judge found both parts of the 
issue in the negative and dismissed the 
Suit. Against the first Court’s decree 
the plaintiff preferred an appeal to the 
Court of the Judicial Commissioner and 
defendant 2 filed cross-objections. Both 
the appeal and the cross- objections were 
heard by a Bench of two Judges, who 
differed in their opinions on the solo 
question of fact involved in the case. On 
the contention of the plaintiff-appellant 
and respondent 1, that the case should 
be referred to a third Judge under S. lO 
(b). C. P. Courts Act. 1917, the Court 

delivered the following 

Judgment. — As we have delivered dis- 
senting opinions, the appellant and res- 
pondent 1 asked to be heard on the ques- 
tion of the right course to pursue. We 
have therefore heard them without issu- 
ing notice to the other parties. 

The appellant and respondent 1 urge 
that the case is governed by S. 10 (b) (ii) 
C. P. Courts Act, 1917. and not by S. 98 
(2), Civil P. 0. It their contention is 
correct the difference of opinion must be 
referred to another Judge, while under 
S. 98 (2), Civil P. C..the difference being 
on a question of fact, the decree of the- 
lower Court will have to be confirmed. 
Reference has been made to certain de- 
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cisiona in which it has been held that, by 
reason of S. 4, Civil P. C.. S. 98 (2) of the 
Cede does not aflect the provision made 
in the Lef ters Patent of the various Char- 
tered High Courts for settlement of 
differences of opinion among the Judges. 
This has now been provided in S. 98 
itself, but it was held the correct view of 
the law even before sub-S. 3 was enacted. 
The provision made in the Letters Patent 
however is distinguishable from that 
made in S. 10, C. P. Courts Act, in that 

S. 10 opens with the following saving 
danse: 

“Except as ofcherwiFe provided by any enactment 

for the time bein« in force.” 

,, question arises whether that is a 
specific provision to the contrary" ap- 
pearing in S. 4, Civil P. C., which section 
provides that in the absence of any spe- 
cific provision to the contrary, nothing 
in this Code shall be deemed to limit or 
otherwise affect any special form of pro- 
cedure prescribed, by or under any other- 
law for the time being in force. In our 
opinion it is a specific provision, as the 
expression in S. 10. Courts Act “any 
enactment for the time being in force” 
must include the Code of Civil Procedure 
and having regard to the subject-matter of 
b. 10 must inclule S. 98 of that Code. 
U IS argued that such a view will make 

«. 10, Courts Act, a nullity, but this is far 

from being the case. There are many 
cases other than criminal that may be 
heard by a Bench of this Court vrhich 
would not be governed by S. 98, Civil P. 
U. whmh applies to appeals only, while 
o. 10, Courts Act, applies to all cases. On 
the other hand the view put forward on 
behalf of the appellant and respondent 1 
would make the saving clause with 
which 8. 10, Courts Act, opens a nullity 
and the following rule of interpretation 
appears in Halshury’s Laws of England 

Vol 27, para. 247, p. 137: ’ 

Among the parts of a statute which must be 

fcr arriving at its true meanTuTare 
Ithe sections or parts of sretions known as nro 
' 80 S, exceptions and saving clauses.” ^ 

Isavina which requires the 

Crei C^^urts Act, to be 

As S ,h 

PecL I" other res- 
ide dismissed • cross, objections 

I re dismissed with costs. 

K.N./r.k. Orjl^^cordingly. 
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Staples, A. -I. C. 


Chhunilal Seth 


-Appellant, 
v. 

Gulabchand — Respondent. 

Second Appeal No. 217 of 1931, Deci- 
ded on 21st October 1931, against ap- 
pellate decree of Dist. Judge, Jubbulpore, 
D/- 21st January 19'H. 

Decree Execution of — Objection by judg* 
ment-debtor to parlia! execution should be 
raised at once Partial execution does not 
however bar subsequent application for exe- 
cuting balance-Civil P. C. (1908), O. 2, R. 2. 

Usjjilly there cannot be a sopTrato or piece- 
meal execution of a decree, except where there 
are distinct reliefs, such as po.s^ession and costs, 
which may be executed separately. Where there 
IS only one homogeneous relief such as money or 
costs, execution should be taken out for the 
whole sum due. If however an application for 
execution of part of the sum due is made, the 
judgment-debtor should raise an objection to 
such an apilicitioo at once, and if be fails to 
do so, the execution of part of the decretal 
amount will net be invalid nor can the judg- 
ment-debtor be beard in a subsequent applica- 
tion for execution to cay that the application is 
incornpetent as being only for a ])art of the decree. 
In other words, q. 0, R. 2 , Civil P. C., does not 
apply to applications for execution and if an ap- 
plication for partial execution has been allowed 

and has been successful, a subsequent application 
for executing the balance of tbe decretal amount 
will not be barred; A. X. E. 192GCaM0’9 Avpr. 

[P 90 C 2] 

W. E. Pura7iiJc—ioY Appellant. 

Judgment, -The appellant Chunnilal 

had filed a suit against the respondent 
and obtained a decree. That decree was 
upheld the District Judge in appeal, 
but on a second appeal to this Court the 
decree was reversed and the suit of the 
appellant was dismissed with costs. The 
respondent Gulabchand, on 30th April 
19j;9, applied for execution for the costs 
of this Court only, amounting to Rupees 
251-8-0. The amount was paid by the 
appellant and then on 2lst November 
1929, some seven months later, Gulab- 
chand made an application for e.xecution 
for the costs of the trial Court, of the 
appeal in (he District Judge’s Court and 
of the application for leave to appeal to 

the Privy Council, which had been re- 
fused. Objection was made by the ap- 
pellant on the ground that partial execu- 
tion was not allowed and that, as Gulab- 
chand in his first application had only 
asked for the costs of this Court, he must 
be presumed to have given up his right to 
claim the costs in the other Courts. The 
executing Court by its order dated 27th 
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March 1930 held that the application 
waa maintainable. 

The learned counsel for the appellant 
again raises the contention that a decree 
cannot he executed in part and that, as 
the previous execution ^va3 taken out 
only for part of the decree, the decree- 
holder must be held to have admitted 
satisfaction of the remaining amount and 
that his suhsequent application for execu- 
tion of the balance of I Itc decree is barred. 
In support of his contention he cited 
Huro Sunkur v. Taruck Chunder (l), 
Ahdul Alim v. Abdul Hafez (2), and 
Shoharat Siirgh v, Bridgman (3). Of 
these cases the Hrst is no doubt an au- 
thority for the view put forward by the 
appellant, whilst the other two cases are 
concerned chiefly with the execution of 
an appellate decree. On the other hand, 
the case cited by the District Judge, 
Upendra Nath BoJie v. K. B. Dutt (4), 
is a direct authority in an exactly similar 
case, where there were costs awarded 
against the judgment-debtor, both of the 
High Court and of the trial CDurt, In 
•that case moreover Hnro Sunkur Sandyal 
V. Taruck Chunder Bhuttaoharjee (l) has 
been discussed and distinguished if not 
dissented from and I think the District 
Judge was right in following the later 
ruling. 

Apart from this, I am clearly of op- 
inion that the objection, if any, should 
have been made at the time of the first 
execution, i. e., when the decree-holder 
respondent applied for execution of the 
costs of this Court. He could then have 
objected that the application was only 
for part of the decree, but he did not 
raise any such objection at that time. 
As he did not do so, it seems to me that 
he cannot now raise any objection to the 
subsequent application, which is, strictly 
speaking, not an application for execu- 
tion of part of the decree but an appli- 
cation for execution of the whole balance 
remaining due; i. 0 ., the previous appli' 
•cation was no doubt an application for 
partial execution, hut the subsequent 
■application was an application for total 
■execution. 

In my opinion the law relating to this 

~(1) U8G9J 11 W.' R. 488 = 3 b7~J^ a7 0. 

114. 

(2) A. I. R. 1927 Oul. 89= 97 I. 0. 838=53 Cal. 

901 . 

(3) 118821 4 All. 37C (F B.). 

.(4) A. I. R. 1926 Cal. 1019 = 96 I. 0. 662 = 63 

Cal. 682. 


branch of execution procedure may be 
formulated as follows: Usually there 
cannot be a separate or piecemeal exeou- 
liion of a decree, except where there are 
distinct reliefs, such as possession and 
costs, which may he executed separately. 
Where there is only one homogeneous 
relief, such as money or costs, execution 
should be taken out for the whole sum 
due. If however an application for execu- 
tion of part of the sum due is made, the 
judgment-debtor should raise an objec- 
tion to such an application at once and 
if he fails to do so, the execution of part 
of the decretal amount will not be in- 
valid nor can the judgment-debtor be 
heard in a subsequent application for 
execution to say that the application is 
incompetent as being only for a part of 
the decree: in other words O. 2, R. 2, 
Civil P, C., does not apply to applica-l 
tions for execution and if an application 
for partial execution has been allowed 
and has been successful, a subsequent 
application for executing the balance of 
the decretal amount will not be barred. 

I am of opinion that the view taken 
by the District Judge is correct and I 
therefore dismiss the appeal without 
notice to the respondent under 0. 41, 
R. 11, Civil P. C. 

K.N./r.K. Appeal dismissed. 
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Jackson. A. J. C. 

Madhorao — Appellant. 

« 

V. 

Hiralal and aiiother — Respondents. 
Second Appeal No. 264 of 1928, De- 
led on 12ch January 1931, against 
loree of Dist. Judge, Bhandara, D/- 2nd 
sbruary 1928. » 

[a) Civil P. C. (1908), S. 11-S. 11 does not 
quire causes of action to be same and 
skes no distinction between questions of 
ct and questions of law. 

Sootion 11 does not require tbo causes of action 
be tbe same nor tbe reliefs claimed to be tbe 
me before the doctrine of res judicata can 
me into operation : what it requires is that the 
\ttet in issue sball be llio same and it makes 
distinction between questions of fact and 
estioDS of law : I. li* 1921 Botii. 87 (P. li*) 

d A. I. B. 1930 Cal 67, Rel on . ; -4. J- H 1928 
il 717 and 39 Cal 848, Ref. [P 91 C 2] 

(b) Civil P. C. (1908). S. 11— Failure by 

int Hindu father to take possible plea does 
>l enlillc son to plead that he was not pro- 

•rly represented. . . . t-tj j 

The mere failure by a father of a joint Hindu 
mily to take a possible plea will not entitle bis 
n, in a subsequent suit, to plead that bo bad 
Dt boon properly roprescuted in tbe previous 
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i '» 1927 P. C. 56 

and 9 N. L. R. 1, Poll ; 5 AT. L. R. 181. Ref. 

T> 92 C 2] 

-W. Zv. Padhye for Appellants. 

Pandit for Hespondents. 

Judgment. The appellant in this 

<3a3e is the minor son of one Pema Kunbi. 
Pema and his father Holu, executed a 
possessory mortgage deed on 20th May 
1913 niortgaging their two annas share 
mpatti No. 4 of Mauza Chopa and a tiled 

hoase and two kothas standing on a sir 
eld No. 46/1. The defen lants are as- 
signees of the mortgage deed and they 
brought a suit upon it in the year 1921 
against Pema. Holu being than dead and 
the present plaintiff being about seven 
months old. A final deeree for fore- 
closure was passed on 12th August 1922. 
1 he plaintiff now seeks to recover posses- 
aion of the mortgaged property on the 
grounds that the mortgage deel was in- 

''“■'id. it 

and the foreclosure decree passed upon it 
are not binding upon him. Both the 

ower Courts have concurred in holding 

hat the plaintiff’s suit must fail. One 

ii i ‘ plaintiff was that the mort- 
gage deed was not binding on him because 

As he'w^ leg'll necessity 

As he was not born at the time of ptp 

cution of the mortgage deed thia i 
w.. .01 op,. 1 . hii- Jt’ hi £ 

«ba.do.,d m argurm.t Wor, 

n I j®' bf the mortgage 'deed is 
attacked on the ground that it was regir 
tered in contravention of the law because 
it covers a sir field among other property 
The lovver appellate Court has held that 
It IS not open to the plaintiff to question 
the validity of the mortgage on this 
ground because in the suit for foreclosure 
tie was represented by his father ti e 
only surviving adult member of the 
family and the plea as to the invalidity 

by Pem'a^if t f r 

S llT n 4 and 6 

fwm’rSs^i^, the plaintiff 

-hieb thuippeafrrires " 

on a point of law S, 

Padmananrl Sinnh (l ) if u' 

~~~ — law IS and is 
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found to be erroneous, cannot have the 
foice of res judicata in a subsequent pro- 
ceeding for a different relief. Ai/eton- 
nessa Bibi v Arrijad AH (2), has also been 
cited, in which it has been held that an 
erroneous decision on a question of law 
may not operate as res judicata in cases 
where the causes of action are different 
S. 11, Civil P. 0., however does not re- 
quire the cause of action to he the same 
nor the reliefs claimed lo he the same 
before the doctrine of res judicata can 
come into operation ; what it requires is 
that the matter in issue shall bo the same 
and it makes no distinction between 
questions of fact and questions of law. 
This has been pointed out by Shah, J., 
in Sitaram Sakharam v. Laxman Vishnu 
\i) : and in Abdul Gani v. Nabendra 
Ktshore Bay (4), it has been made clear 
that the_ rule of res judicata requiring 
the identity of the matter in issue will 
apply even when the subject-matter, the 

object, the relief and the cause of action 
are different. 

In the Bombay case cited the learned 
Chief Justice has drawn a distinction 
between an abstract question of law 
such as the proper construction to be 
placed on an enactment, and a concrete 
question such as the construction of a 
document entered into between the par- 
ties to a suit. Fawcett, J., the third 
member of the Bench, doubted the 
validity of this distinction and, I think 
with reason ; and Shah, J.. obviously,’ 
did not accept it. It seems to me that a 
decision on a point of law will not operate 
as res judicata only if the matter in issue 
m the two suits is not the same or if the 
parties are not litigating under the title, 
that 19, when the requirements of S. 11 
have not all been satisfied. In the pre- 
sent case the common question to the two 
suits 13 whether the registration of the 
mortgage deed in suit is invalid because it 
affects a portion of sir land ; and, in my 
opinion, the matter in issue is the same 
m botlyuits. the parties are litigating 
under the same title and Pema’s failure 
to plead the invalidity of the registration 
of the mortgage deed in the earlier suit 
has the effect, under Expln. 4, S. II of 

debarring him and anyone whom he’ re- 
fs) A. I. B. 1928 Cal. 717=115 I. C. 588 

(1) J^r. R. 1921 Bom. 87 = 04 I. C. 162 = 45 
Bom. 12G0 (F. B.). 

^ Cal ~ ~ 
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l)resento(l from raising it in a subsefineot 
suit. 

The question then arises whether the 
plaintiff in the present case was repre- 
sentel hy Pema in the mortgage suit, 
Pema was the only adult member of the 
faniilv at the time of the mortgage suit 
and prima facie ho would represent the 
family. I need only refer on this point 
to Bcnnesh war V Bhangilal (6), and the 
rulings cited therein. Reference has 
however been made, on behalf of the 
plaintiff, to Moti v. Kanhya (6), in 
which it has been said that the manager 
of a joint family represents the whole 
co-parcenary in litigations affecting the 
family property where his act is bona fide 
and in the interest of the family, and 
Livgangowda v. Basmigoivda (7), in 
which io is laid down that a decree ob- 
tained by or against the managing mem- 
ber of a joint Hindu family is binding 
upon minor members of the family under 
Expln. 6, S. 11, Civil P.C.. if the 
manager acte^i in the former litiga- 
tion on behalf of the minors and in 
their interests. It is argued that in the 
mortgage suit Pema did not act bona fide 
or in the interests of his son because ho 
failed to raise the plea regarding the in- 
validity of the registration of the mort- 
gage deed ; but it is clear from Iho find- 
ing of the lower appellate Court that 
there was no lack of bona fides on Pema*s 
part as both parties to the mortgage were 
under the belief that the sir land covered 
by the deed hal become abadi ; and there 
is nothing to show that Pema did not in 
the previous suit do all that seemed pos- 
sible to him to protect the interests of 
himself and his son. 

In Gore v. Kashiram (8), it is pointed 
out that the sons who were held to have 
been represented by their father could 
have taken no action beyond what their 
father h.ad done ; but I do not think that 
that was a determining factor in the 
case ; for in Motiram v. Eamgopal (9), 
it has been held that : 

“ in regard to a plea that was open to the father 
equally with the sons, that is a plea available to, 
the joint family, whether expressly or construc- 
tively decided, the decision is binding on the 
sons.” 

It is clear, then, thnt the mere failure 

12 N. h R 45-i^U 1. O. 906. 

((i) [1909] 6 N. L R. 181=4 I. C 797. 

(7) A I. R. 1927 P. 0. 56 = 101 T. 0. 44 = 64 
I. A. 122—61 Bom. 460 (P. 0.). 

(8) [191.8] 9 N. Ij. R. 1=18 T. C. 84®. 

(9) [1920] 16 N. L. R. 64=63 I. 0. 776. 


by a father to take a possible plea will 
not entitle his son, in a subsequent suit, 
to plead that he had not been properly 
represented in the previous one, and I 
think it must be held that Pema did re- 
present the present plaintiff in the previ- 
ous suit and that, as Pema wmuld be de- 
barred from raising the plea regarding 
the invalidity of the registration, the 
present plaintiff is also debaned. 

I dismiss the appeal with costs. 

s.n./r k. Appeal dismissed. 
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Grille, A. J. 0. 

Gapulal — Appellant. 

V. 

Gajasa and others — Respondents, 

Second Appeal No. 188 of 1930, De- 
cided on 8th December 1931, against de- 
cree of Disb. Judge, Nimar, D/- 11th De- 
cember 1929. 

Hindu Law — Partition — Suit for — Property 
inadvertently omitted — Subsequent suit lies. 

After a decree has been passed in a suit for 
partition of tbo family property a sobsequenb 
suit may bo brought in /espect of any portion of 
that property which had inadvertently been 
omitted in the former suit : A. 1. R. 19 '3 
A/ ad. 584, Ci^s. from. ; 31 M. 1. A. 561 (P. C ) 
and 45 Oal. 305, Disi. ; 35 Cal. 961 ; A. I. R. 
1928 Cal. 469 ; A. I. R. 1923 Bom. 86 ; A. I R. 
1931 Sind 27 and A. 1. R. 1924 A aq. 89. Hei on. 

[P 92 0 2 ; P 93 C 2] 

W. 11. Puranik — for Appellant. 

S. B. Gokhale and Abdid Razak — for 
Respondents. 

Judgment. — The point for determi- 
nation in this second appeal is whether 
alter a decree has been passed in a suit 
for partition of the family prbperty a 
subsequent suit may be brought in res- 
pect of any portion of that properlyj 
which had inadvertently been omitted in 
the former suit. The District Judge, ^ 
Nimar, had held that such a suit is bar- 
red by O. 2, R 2, Civil P. G., and cites 
with approval a decision of the Madras 
High Court, Basavana Goxod v. Doddlin- 
gappa, A. I. 22. 1923 Mad. 664. where a 
Bench of the Madras High Court re- 
corded as their opinion that the proposi- 
tion that generally only one suit for 
partition will lie is settled law and that, 
that is the only view reconcilable with 

the terms of 11, Expl. 4 and O. 2, R. 
2, Civil P. C. The decision in Ram 
Harakh V. Ramlal {!), is dissented from 
and the learned District Judge has also 

(1) 11916) 88 All, 217=38 I.C. 124. 
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held the observations of Walsh. J,, in 
that suit to be obiter. The other cases 
which the learned District Judge has 
cited in order to fortify bis view are the 
Privy Council decision in Moomhee Buz~ 
loor Euhecm v Shumsooyinissa Bpgum (2) 
and Uve^ndra Narain Roy v. Janki Nath 
Roy (3). These cases however do not 
relite to suits for partition which tnust 
form by their nature an exception to the 
general rule and only affirm the principle 
laid down in 0. 2, R. 2, Civil P. C . that 
when any claim is omitted or intention- 
ally relin luishe 1, a subsequent suit in 
respect of that portion is barred. 


% 

Kashiram V. Kanhaivalai 
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I must respectfully dissent from the 
dictum m the Ml Iras case quoted above 

that It IS settle! law that only one suit 
for partition will lie. A contrary view 
has been taken in the Calcutta High 
Court ,n Jogendra Nath Boy v. Baddev- 

Sasiwioiiau Saha v. Sari- 
natfi Saha (5), m the Bombay High 
Court ID Shantaram Balkrishna v. Wa. 
man Gopal (6), and in the .T G'a. Court 
in Smd in Uttamchand Munphirmal v. 

Sind 27. It has also been laid down in 
Sonba V. Babaya (7). that a suit brought 

y a member of the same family for par 

joint family property does not preclude a 
second suit by the same plaintiff against 
that member and his transferee for “parti- 

the alienated property In the 

it,. ‘it t! 

thers. Subsequently after separate pos- 
session had been acquired, it was dis 
covered that a malik makbuza field had 
acci lentally been left out of account and a 
second suit for partition was brought and 

plaint ff It was resisted by a person who 

y rSe of ri possession by 

one of th. T/-"' • ° «0U3 of 

fer wH „u '’rothora, a trans- 

the pJeturparMt' after 

( 2 f the Plaintiffs 

=2 Suth. 59^(p C ""-H- ^=2 Sir. 259 

SI IS S a s=f J5: 

N. 127 ■ 735^12 C.W. 

S i X B nil I.c. 60. 

889 1923 Bom. 86=68 I.C. 682=47 Bom. 

17) A J.B 1924 Nag. 89=78 I. .0. 376=20 N.L. 


were nob in possession a declaratory suit 
had to be brought and it is out of tiiis 
suife that this second appeal arises. The 
plaintilis’ claim in respect of their one- 
third share was decreed by the trial 

Judge but dismissed in the lower appellate 

Court, for the reasons which have been 
stated It IS clear from the rulings cited 
that the preponderance of opinion is that 
where there has been an inadvertent 
omission to partition some of the joint 
family property a subsequent suit may 
be brought for paititioning the same. The 

partitioned 

must remain joint family property, and 
as such susceptible to partition at a 

bronhe^f’a^'-i by a mem- 

er of the family who was nob the ori- 
ginal plaintiff in the partition suit. It is 
conteuded before me that in the present 
case the property which had not been 
partitioned no longer remained the joint 
property of the family but that the plaiu. 
tiffs had no right to any share in it bv 

leason of their failure to include it in the 
property to be partitioned. The accent 
ance of this preposition would mean in a 

case where a field or property had ’been 
omitted by a genuine misapprehension of 
all the parties to the suit, that the loss 
would fall on the unfortunate member of 

Dkiltm ' 1 . 1 ° become a 

plamtiff in the suit. The property omit 

ted remains joint family property Lscen 

tible to partition, except in such casL 

1.0.,.,. l,elore i,. i, . 

The judgment of the lower annoli?! ' 

Court IS accordingly set aside and the 

cree of the trial Court is restored R. 

Pondent 1, who is the original dof 
will pay the costs of J'“^/,'^®f®“3ant, 

throughout. P^-^ties 

Appeal allowed. 

A. I. R. 1932 Nagpur 93 

. Grille, a. J. c. 

Aas/uram— Appellant. 

^anhaiyalal — Respondeat 

Misc. Appeal No. 16 of 199Q n -j , 

on 26th October 1931, IgS' o^de" 3 

HoshanXabad 

D/- 19th January 1929. “'kanad. 
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Trusts Act (1882), S. 91 — Contract to sell 

- Property passing to third party with notice 

contract — Specific performance sued for 

— Property must pass to person entitled at 
time of contract. 

Whore a specific performance of a contract in 
re=pcct of property which has subsequently 
passed into the hands of a third party due 

notice of that contract is enforced, the law is 
that the property in question shall pass to the 
person ontiiled ilicrelo and existing at the time 
of the contract. [P 94 0 2] 

Fida iln.^sain — for Appellant. 

W.Ii. Puranik-iov Respondent, 

Judgment. — This appeal arises out of 
a suit which was instituted as far back 
as the year 1023. Tlie plaintiff had 
boiigh.b from Ramlal three shares in a 
ginning factory at Khirkia in 1922. Rain- 
lal is a partner in the business. These 
shares at the time they were sold carried 
with them the right to accumulated but 
unascertained profits in the business pro- 
portionate to the shares for three years. 
The plaintiff had obtained the shares and 
brought a suit against thedefendants who 
were the managers of the concern, for the 
profits which they would not give him. 
The claim was resisted on various grounds 
which are not material to the present 
appeal but necessitated two appeals up to 
this Court and remand orders for a fur- 
ther trial of the suit. Meanwhile the 
defendants had instituted a suit against 
Ramlal, who sold these shares to Kan- 
haiyalal claiming specific performance of 
a previous contract to sell those very 
shares to them. That suit terminated in 
the success of the present defendants, 
that is to say, Kashiram, Champahil and 
Anantlal, and their claim for specific per- 
formance of a contract to sell these shares 
to them was decreed after an appeal to 
this Court. Kanhaiyalal, the plaintiff in 
the suit out of which this appeal arises 
was a party to the suit and it was defi- 
nitely found therein that he had pur- 
chased these shares with full notice of 
the previous contract the specific per- 
formance of which was decreed between 
other parties. By this time the present 
suit had been renmnded for the second 
time to the trial Cc.urt and in oouse- 
quence of the decision in the suit for spe- 
cific i)trformance the trial Judge now 
held, that the plaintiff’s claim with re- 
gard to profits accumulated prior to the 
date of the transfer of the shares must 
fail, that there was no cause of action re- 
maining to him and tho plaintiff’s suit was 
accordingly dismissed. In first appeal 


the learned District Judge reversed this 
decision on the ground that the property 
in the shares could nob pass to the defen- 
dants until after a decree had been passed 
and the purchase money handed over,. 
He found that there w'as no agreement 
in the contract to sell, that the owner- 
ship should pass before the money was 
deposited and that the money was not de- 
posited at any time during the period the 
suit for specific performance was in pro- 
gress. The result of the learned District 
Judge’s decision was to remand the case 
once more for trial. It is against this 
order that the defendants now come up 
in second appeal. 

Where si)ecific performance of a con- 
tract in respect of property which has 
subsequently passed into the hands of a 
third party with due notice of that con- 
tract, is enforced, the law is that the 
property in question shall pass to the 
person entitled thereto and existing at 
the time of the contract. It is clear that 
in each case, that is to say, of the actual 
sale to the plaintiff and of a contract ta 
sell to the defendants, the subject-matter 
was identical, namely, the full shares with 
the right to a proportionate share in the 
profits in the business for the previous 
three years. Any contrary supposition is 
negatived by the fact, noteworthy in it- 
self, that the amount which the plaintiff 
says he paid for the shares is consider- 
ably less than the amount for which the 
defendants had contracted to buy them. 
In this transaction the shares cannot be 
dissociated from the previous profitsaris- 
ing out of them. It appears to me that 
the principles of S, 91, Trusts Act (Act 
2 of 1882) apply. That section runs: 

■ "Whoro a person acquires property -with notice 
that another person has entered into an existing 
contract affecting that property, of which speefio 
performance could be enforced, the former must 
hold tho property for the benefit of tho latter to 
the extent necessary to give offeot to the con- 
tract.** 

In this case the contract was for sell- 
ing the shares with the previous profits. 
The plaintiff is bound to relinquish the 
shares, and of course he does nob and 
cannot dispute that he is so bound, bub 
maintains that he is still entitled to con- 
tinue this suit for the profits. To do this 
would not be holding the property to tho 
extent necessary to give effect to the con- 
tract. To give effect to the contract he 
forgoes his right to sue for profits on 
the shares which were included in the 
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Nago V. Shankar (Staples, A. J. C.) 


contract which the defendants made pre- 
vious to his purchase, a contract of 
which he was fully aware. The decision 
of the trial Court on this point is correct 
and the plaintiff’s suit wxs rightly dis- 
missed and his application at the time to 
amend the plaint claiming interest in lieu 
of profits rightly refused. The result is 
that the appeal succeeds. The order of 
the lower appellate Court is reversed 
and the decree of the trial Court is re- 
stored. The costs of the appeal against 
that decree will be borne by the respon- 
dent pleader’s fee in this court Rs. 35 . 
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s.n./r.k. 


Appeal alloxoed. 

9 
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Staples, A. J, 0. 


Nago — Applicant. 


V. 


Opposite Party. 

Criminal Revn. No. 293 of 1931, De- 
oided on 9th December 1931, against 
order of First Glass Magistrate, Chanda, 
D/ 20th July 1931. 

th«i f- 350-A-Be„ch of 

remaining absent at 
two hearings, but assisting in delivering 
judgment and signing it is illegal. 

aVtwn Magistrates remains 

in delivering important hearings, his assisting 
m delivering the judgment, and sionine the 

tria!Tl vitiating tL 

trial. A, I, a 1926 TjClH. 304 Ref ' 20 Pnl ft 7 o. 

la Ab°W21bZ'. 

a. Foil., 41 All.l\&, Dist.-, 3 N. L. R. 67, Expl 

[P96Cl,2i 

S. Y. Deshmuhh—lor Applicant. 

W. B. Puranik for Opposite Party. 

Order —The applicant Nago made a 
complaint against two persons, Shankar 
and Gana, in the Court of the Bench of 

War?rr° Tb'' Magistrate Second Class, 

J u‘ accused were con- 

to Mr WaM preferred appeals 

who ex!^e ^‘^gi^trate First Class, 

Waidva with * . powers. Mr. 

waidya, without going into the merits of 

™n7l w ‘,'7 “■= o. th 

two annlieftH filed 

application ^nl Present 

294 0/1931 f-KT Revision No. 

Qana\ contending 


that there was no illegality. The two 
applications were heard together and this 
order will govern both. 

There were three Magistrates on the 
Bench at the commencement of the trial, 
Mr. Chinoy, Mr. Deshpande and l\Ir. 
Dawoodbhoy. Of these Magistrates Ur. 
Chinoy and Mr. Dawoodhhoy were pre- 
sent throughout at all the hearings of 
the case ; but Mr. Deshpande was absent 
at two hearings, viz., on 9th Miy and 
11th May 1931, when the witnesses for 
the prosecution were cross-examined : at 
the latter hearing the statements of the 
accused were also recorded and charges 
were framed against them. It is clear 
then, that he was absent at two impor 
tant hearings. After that Mr. Deshpande 
was present at all the subsequent hear- 
ings and he and the other two Magis, 
^ates have all signed the judgment. Mr 
^aidya has held that the fact that Mr' 
Deshpande has signed the judgment 
though he was not present throughout 
the trial, constitutes an illegality 
The question is one not free from 
difficulty ; but I think it must now be 

considered settled by S. 350-A, Criminal 

r. U, which was enacted in 1923, that 

IS, subsequent to all the cases cited before 

me except Banwari v. Emperor ( 1 ) The 

rules framed by the Local Government 

under S. 16 of the Code are also, I think 

clear on the point. S. 350- A runs as fol 
lows: 

if- 

stituting the same ’ k con- 

Bench throughout the prooeedingsl’^^^^'^ 

of thlV T No-5. part 5 

0 the Book Circulars of the Government 

's as follows: 

quorum of Magistrates who ^havr hf Au*" 
whole Of the evidence provided thaMn ^ 

cases which have been comnm^V ^ 

drawn, final orders may be mLd hv ^ 

her of the Bench.” ^ o® Passed by any mem- 

Both according to S. 350. A and accord 
ing to rule quoted above I am of opinion 
that two principles are laid down first 

h ^ : U ■ number of the 

Bench, not being less than two,” p resent 

(1*) jA I. R. 1926 Lab. 304 — 93 T P okk 
Or. L. J. 463=7 Lab 122 == 
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throughout the proce 0 rlings;an 6 , secondly 
that only such a quorum is competent to 
deliver judgment. Under Rr. 5 and 6 
and also according to S. 350-A, Criminal 
P. C., other members of the Bench may 
attend at any sitting during the hearing 
of the case and tl^e place of any member 
can be taken by another member at a 
hearing, but the trial will not be valid 
unless the two conditions laid down 
above are fulfilled. 

The first of the two principles laid 
down above is clear and no trial can be 
held good unless at least a quorum, i. e., 
two Magistrates, is present at every 
hearing throughout the proceedings. For 
this proposition I would only refer to 
Banwari v. Emperor (l). On the second 
point there might be some doubt, viz., 
whether when a quorum had been present 
throughout, the fact that another Magis- 
trate, who was not present throughout, 
assisted in delivering judgment and signed 
the judgment will vitiate the proceed- 
ings. That it would do so has been clearly 
held in Tlarchoar Sing v. Khega Ojha 
(2), Queen-Empress v. Basappa (3) and 
Re Subhramania Ayyar (4) The same 
view has been taken in Emperor v. 
Gangappa (5). A contrary view has been 
held by Piggotb, J., in v. Mathura 
( 6 ) but, I would point out that that case 
anc be distinguished, because of the rule 
framel by the Local Government under 
B. 16, Criminal P. C., to the effect that 
the provisions of S. 350 of the Code 
would apply to a case when there was a 
change of the raernhers of the Bench at 
different hearings. Whether such a rule 
is ultra vires or not I do not propose to 
discuss in the present case, because no 
such rule has been framed by the Local 
Government of the 0. P. I would point 
out however that in Hardwar SUig v. 
Khega Ojha (2) it has been clearly laid 
down that such a rule is ultra vires, and 
that according to S. 16 of the Code rule 
framed under that section must be con- 
sistent with the Co3e. I would also 
point out that S. 350-A has been enacted 
since the decision in Emperor v. Ma- 
thura ( 6 ) and, as alrealy indicated above, 

(2/ U^y^l 20 Oal.8'0. 

(3) [1895] 18 Mad. 39-4=2 Woir 17. 

(4) [19161 38 Mad. 804 = IGCr. L. J. 489=29 
I C* 329* 

(5) A. I. R. 1921 Bom. 44=G3 I. C. 151=22 Or. 

L. J. G15. 

(6) 41 All. 11G=19 Or. L. J. 1004 = 48 
I. G. 344. 


I am of opinion that this section really 
decides the matter. 

I was referred by the learned counsel 
for the appellant to the decision of 
Stauyon, A J. G., in Balbhadra Bavi v. 
Tribhuhan Nath (7), but I am of opinion 
that that decision, so far from controvert- 
ing the second principle which I have 
stated above, viz., that no member of the 
Bench who has not been present through- 
out shall take part in the judgment or 
sign it, really supports it. In the case 
in Balbhadra Bani v. Tribhuhan Nath 
(7) the trial began with four Magistrates 
but as two of the Magistrates were held 
to be related to the complainant the Dis- 
trict Magistrate ordered that the case 
should be tried and decided by the re- 
maining two members, who formed a 
quorum. It was so tried and the trial 
was held to be legal, as a quorum of two 
Magistrates who decided the case was 
present throughout. I would quote only 
the following passage from that ruling: 

'*But it is manifest that the two Magistrates 
who decided the case sat throughout the trial. 
They constituted a quorum of the Bench and 
they hoard all the evidence. The removal fr^m 
the Bench during the trial of two other Magis* 
trates who were supernumerary to the quorum 
necessary to constitute a valid Bench, did not 
invalidate that Bench or vitate the trial : see 
Karuppann, N'ldan v . ChwinanM adura Muni- 
cipality (8). The first objection thoioforc breaks 
down.” 

In the present case, if the judgment 
had been delivered only b^ Mr. Chinoy 
and Mr. Dawoodbhoy, no objection could 
have been taken on the ground of illega- 
lity, but, as Mr. Deshpande, who was 
not present at the two hearings, has 
assisted in delivering judgment and has 
signed the judgment,! hold that the trial 
is illegal and the accused must be held to 
have been prejudiced. 

I hold therefore that the decision of 
Mr. Waidya in the appeal is correct and 
dismiss the application for revision. 

S.N./R.K. Application dismissed. 

(7) [19071 3 N. L. R. 67=6 Cr. L. J. 43. 

(8) [1898] 21 Mad. 246=2 Woir 17. 
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V. 


Non-Appli- 


Tundilal Ootnplaiaanb — 

canfc. 

Criminal Revn. No. 142 of 1931 De- 
cided on 19th October 1931, against order 
of Sess. Judge, Bhandara, D/- 17th March 

(a) Criminal P. C. (1898) S 4^q_F;„j- 

It 13 not for a Court sitting in revision to 

(b) Penal Code (I 860 ) S 499— T 

tr"ipe°r“ o “ts 

^ompiainant by plnchayark^owhiru" 
not true cannot be protected under Lcep 9 

individuals take the law into their f 

subject. If there hJ<i k ^ ^ decision on the 

been" outoasted 2^0 

Whe i [P 98 C S 

liberty' to dine orTof trL^rwUr'^"® 

-communicated bv fho « i^Aainant had been ex* 
kae^v was not cJi-reot “'ey 

have been acting in go’od^aUra“'^i°‘ *° 

protection under Excep 9 a 

Appiiot?'"' 

W. S, Barlingay and S K ??/»>•;; 

-for Non-Applicant. ' 

'^vian Bose— lor the Crown. 

defamaS '^by ^re" 

So^Btio^rr- r 

^ade fco the Se^qi^' application was 

•=h'ng I.S„ 

^iigb Court with , ‘ to the 

under S 435 o • powers 

but this’ti?^'""^ ^r- 
fo do and 

for revision have be°n^fif'\® .''PPl'^'^fions 
oants direct. ‘‘i® ^^PPH- 

1932 N/13 & 14 


The complainant in this case is a Powar 
of Bhandara and there lias always been 
a distinction between the Powars of 
Bhandara and those of Chanda, the for- 
mer arrogating to themselves a higher 

Pownl! P"®^'°"® y®ars the Chanda 
Powais had made attempts to be brought 

bg S t°h° *"‘®™^"‘age and interdin- 
ng with the Bhandara Powars, but they 

have not so far succeeded. The com- 

plainant who is a gentleman of advanced 

tliere '■efonner, has despite 

tliese restrictions existing between the 

two sects of Powars, married the daugh- 

orthL'' ‘^'’® facts 

BhancLre P ^ Panchayat of the 
Jihandara Powars was called to decide 

what was to be done in the matter Jt 

the n®an 1°““^ trial Court that 

nothW f®;, ^ matter of fact, did 

caste shou d either dine or not dine Uth 

it we^' T'""* f*'^®'! and that 

meXr, ° f'^at all 

fhil ® Shortly 

who had f the complainant 

WHO had continued to dine and keen un 
social intercourse with him were preLnt 

aLused'"tV"°“‘‘°" ‘h® 

senceof the complainant’s friends Ld 
that ^theso^^A reasons stated 

or,“a^^i,£- “z‘:7r?iSs ■ 

£ "r p:. , \t.r.rz 

the accused persisted in asserting Rg 
truth and added that even if the pancha 
yafc had nofc oufccasfced him they would do 
O themselves. On these facts the accused 
have been convicted and fined. 

behalf''traf°fb ®°"f®“3ecl on their 
Pehalf that the accused did not act in 

malice in any way, and that they were 

1 ifectly entitled to e.xercise their discre 

tion as to whether to dine or no with the 

hTc’’ ^’“i!”*" friends, that is to say 

those who continued to associate with' 
urn commensally. That, no doubt is 
perfectly correct and had the applicants 
merely refrained from dining no couvr! 
tion against them would have been pos- 
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sible. The offence lies in the assertion 
that the complainant had been outcasted. 
It has been suggested that the actual 
words as to outcasting and pollution were 
not uttered. This Court must proceed 
on the basis that they were, and the 
findings of fact of the Courts below are 
binding. I have perused the evidence 
and the finding of fact is certainly not 
perverse; neither does it contravene any 
established principles of law. It is not 
for a Court sitting in revision to decide 
which of two conflicting sets of evidence 
should be believed. It is sufficient that 
there was sufficient evidence on the re- 
cord from which the trying Magistrate 
could reach the decision. The same 
principle will apply as to the finding 
what the actual decision of the panchavat 
was. 

To say that a man is outcasted when 
he is not outcasted is defamation, and 
it is also established law that the mem- 
bers of the caste cannot as individuals 
take the law into their own hands and 
declare a member to be outcasted and 
assert it to be so unless there has been a 
regular meeting of the caste panchayat 
jand a decision on the subject. Oases in 
ipoint are Mukund Earn Emperor (1) 
and Z/iamani v. Emperor (2), If there 
has been no panchayat, there can be no 
privilege in respect of the remark made 
that a man has been outcasted. It has 
been further contended that the remarks 
were made in good faith and for the 
benefit of the persons to whom they were 
addressed and that the applicants were 
protected by the ninth and tenth excep- 
tions to S. 499, I. P, C. Good faith in 
this case appears to me entirely lacking. 
The decision of the panchayat gave every 
one liberty to do as they pleased and it 
certainly was not an act done in good 
faith by the applicants to try to enforce 
their views on other people by expressing 
publicly facts which were not true, that 
is to say, that the complainant was 
outcasted and that the panchayat had 
declared him to be so. The defence of 
good faith is further discounted by the 
repetition of the offence and the absence 
of any apology or indication that the 
applicants were merely acting according 
to their own private opinion alone. That 
the offence is so aggravated and any pos- 

(1) [1909] 9^r7irjr535^2Tor2]c^ 

(2) A. 1. R. 192C All, 300=92 I. C. 684=27 Cr. 

L. J. 296. 


sible presumption of good faith thereby 
destroyed has been held in Mohammad 
Nazir v. Emperor (3) and in Arnold v. 
Emperor (4). 

In the present case the applicants ap- 
proached Bairagi (P. W. 2) who is a 
pleader, when they received a notice- 
from the complainant, and repeated the 
imputations to him. A case in which 
the facts are almost identical with those 
now before me is Cooppoosami Chetty v. 
Duraisami Chetty (5). With the deci- 
sion in that case I am in entire and res- 
pectful agreement. The only case which 
has been cited before me on behalf of the 
applicants is also a case from the Madras- 
High Court Ayyasioami Iyer v. A. Thiru- 
malai Iyer, A, l.E. 1924 Mad. 670, but 
the facts there appear to have no present 
application. It is cited as authority for 
the contention that when there is no 
malice and the accused acted in good 
faith and in the interests of the commu- 
nity, there was protection under Excep. 9,. 
S. 499, I. P, C.; but in that case the 
defamation complained of was published 
after the complainant had been called 
upon to appear before the panchayat, he 
failed to do so and an order of excom- 
munication was passed against him in 
his absence by the remainder of the com- 
munity; that is to say, there was a pro- 
perly constituted panchayat which came 
to a decision in the course of its ordinary 
duties, and it was held by the Madras 
High Court that the proceedings . had 
correctly been held privileged ; the pan- 
chayat in fact was merely carrying out 
its ordinary duties in the exercise of 
which it is protected by the law. Here 
action was taken by individual members 
who not only made defamatory state- 
ments but asserted facts which were un- 
true and which they must have known 
to be untrue. The decision of the trying 
Magistrate was a perfectly correct deci- 
sion and the punishment imposed cannot 
be said to have been excessive. 

It is finally contended that since the 
complainant has admitted that the ac- 
cused boar him no personal malice, an 
admonition will be sufficient punishment. 
I cannot accept this view. Admonition, 
g recent introduction into the Criminal 

(3) A. I. R. 1928 All. 321=117 I. 0. 356. 

(4) A. I. R. 1914 P. 0. 116 = 23 I. 0. 661=16 

Cr. L. J. 309=41 I. A. 149 = 41 Oal. 1023 

(P.O.). 

(6) [1909] 33 Mad. 07=3 I. 0. 955. 
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Procedure Code, is not intended to apply 
to offences of the nature of defamation. 
It is an extension of the principle that 
leniency should be shown to people of 
tender years and to first offenders, and is 
certainly not applicable to men of res- 
ponsible position who made defamatory 
statements and aggravated the offence by 
repeating them and attempting justifica- 
tion. The applicants, in my opinion, had 
been dealt with leniently and there are 

no grounds for any reduction in the 
sentence. 

The applications for revision are ac- 
cordingly dismissed. 

k.n./k.k. Applications dismissed. 


Madho V. Deoman (Grille, A. J. C.) 
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Grille, A. J. 0. 

Madho and others — Appellants. 

V 

Deoman and another — Respondents. 
Second Appeal No. 362.B of 1929 De 
cided on 28th November 1931, against 

Khamgaon, 

B/- 20th September 1929. 

Land Revenue Code (1896), 
Ss 82 (2) and 216 (k)-R. 148 applies to 
subdivisions of a number. 

Rule U8 has reference only to the subdivision 

tion of field which formerly held two dif. 

"“'“ber. if when he bought his 
portion It had one survey number only^ 

At a> revision of the survev in iqoj. «;)• • • 

so as to form a single survey number and the 
map was corrected accordingly and the new 
enhanced assessment was levied in one lump 
sum and was paid as such by the occupant K for 

Dart^T/tiiP m''* ‘O plaintifi in 

No 4 bi =o™sponding to old Survey 

later, the remainiug interest in 

t»f defendant 1. Plain- 

tiff sued to pre-empt defendant 1 ; 

Survey 

paZtith Plaiutilfs "being c^ oc^u 

dantl werfenutled 

had been a Lng fand \“ndi 

for two years o? survey number 

thereof. " The facTtblt N, oo-occupants 

which they aeonirJi^ ‘ Portion of the field 

original fields from whioh®Th“'^®‘^ 

ber was form..! „ .•"'^'oh the new survey num- 

that part of The surlev” convert 

subdivision thereof recognized 

reoognitiou nnd“ Q require specific 

[P 101 0 1] 


M. B. Kinkhede, J. R. Mudholkar, 

(y. G. Hatwalne and S. A. Solmi—ior 
Appellants. 

B. IF. Kathalay, A. F. Khare and TF. 

B. Fendharliar—-iox Respondent 1. 

Judgment.— This ajipeal arises out of 
a suit for pre-emption under S. 205, 
Berar Land Revenue Code, 1896. Survey 
Los. 3 and 4 of Alauza Awar in the 
Jalgaon taluk of the Buldana District 
both belonged to one Shrikrisandas; they 
were^ adjoining survey numbers. At a 
revision of the survey in 1921 they were 
joined so as to form a single survey 
number and the map was corrected ac- 
cordingly and the new enhanced assess- 
menfc was levied in one lump sum and 
was paid as such by the occupant for the 
two years 1925-26 and 1926-27. On 20th 
March 1927 defendant 2, Shrikisandas, 
sold hi3 interest in part of this field to 

the appellants. This part corresponded 

to the old Survey No. 4. 18 days later 

T the remaining part of 

1 defendant 1, and 

Revenue Code, 
1896, the plaintiffs-appellants claimed to 
pre-empt this part of the survey num- 
ber as being co-occupants with Shri- 
isandas. Subsequent to the purchases 
these two divisions have been recorded 
as pot-hissas of the field 3-4. The case 
proceeded ex parte against defendant 2 
the original occupant of the field. De- 
fendant 1 contended that the plaintiffs 
had no right of pre-emption as the por- 
tions purchased by the plaintiffs and 
himself consisted of distinct and separ- 
ately recognized survey numbers. 

It was also contended that whatever 
was done by the Settlement Officer in 
the course of the revision of the survey 
was no more than an administrative act 
which could not extinguish existing 

create any new 
rights. The trial Court found that by 

Code 1896, the Deputy Commissioner 
was the Settlement Officer so empowered 
to make a single survey number from the 
two existing numbers and that this was 
duly done, and that by the subsequent 
transfer the plaintiffs became co-owners 
in the new survey number and had a 
right of pre-emption on the disposal of 
any interest therein. In appeal this de- 
dsion was reversed by the Additional 
District Judge, Khamgaon, who held 
that the action of the Settlement Officer 
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amounted to no such amalgamation or 
formation of a new survey number as 
contended by the plaintiffs, and was 
nothing more than a "grouping” of the 
two survey numbers and could not form 
a new' survey number as such formation 
was prohibited. The view taken was 
that the formation of survey numbers 
under S. 85, Berar Land Eevenue Code 
is, by the terms of that section, subject 
to departmental orders and the orders 
of the Chief Commissioner, and that 
R. 148, which is a Revision Survey Rule 
framed under Ss. 83 (2) and 216 (k) of 
the Code, prohibits the creation of any 
new survey number except w-here land 
has been taken for public purposes since 
the original survey. No new number 
was therefore formed, and the action 
taken amounted to no more than “group- 
ing” permissible under S. 85 (l) of the 
Code. The portion of the field in dis- 
pute was therefore at the time of the 
sale a single survey number, and the 
plaintiffs having acquired a separate 
single survey number could not possibly 
be co-owners in respect of the other. The 
plaintiffs’ suit was dismissed*. 

Against this decision the plaintiffs 
now appeal and the grounds taken are 
that under S. 85 (2), Berar Land Revenue 
Code, the Settlement Officer was em- 
powered to join distinct survey numbers 
so as to form a single number and that 
this is what was done and that R. 148, 
on which the lower appellate Court 
relied, has no application. It is clear 
that the appeal must succeed. The 
learned Additiopal District Judge ap- 
pears to have considered S. 85, sub- 
S. (l), Berar Land Revenue Code, and not 
the provisions under sub-S. (2) which 
specifically empowers the Deputy Com- 
missioner or other officer aforesaid, in 
this case the Settlement Officer, 

“to join distinct survey numbers so as to form 
a single survey number or subdivide survey 
numbers so as to form distinct survey numbers.*’ 

In the exercise of these powers regard 
fis to be had to departmental orders. It 
lis manifest that R. 148, on which the 
learned Additional District Judge relies 
has reference only to the subdivision of 
numbers and can have no possible appli- 
jcation to the joining of numbers. It 
'runs as follows; 

“148. The old revenue survey numbers are 
to be retained as they now stand; they are not 
to be broken up or subdivided according to 
occupancy of tenants. 


HorcepHon . — Where land has been taken up for 
public purposes since the original survey, it 
must be separately measured, deducted from the 
old survey number, and made into a number by 
itself; this is the only case in which new survey 
numbers will be formed.” 

This rule provides for the subdivision 
of numbers only and not to any amalga- 
mation or consolidation and provides 
that, when the Settlement Officer can act 
in the case of a survey number compris- 
ing more than one holding either under 
S. 85 or S. 86, he is to act under the 
latter section rather than the former; 
but the rule can in no way derogate 
from the powers conferred on the Settle- 
ment Officer in specific terms to form a 
single survey number or to join two dis- 
tinct numbers. The "grouping” to 
which the Additional District Judge has 
referred under S. 85 (1) of the Code is a 
distinct matter relating to the formation 
of villages on the original survey. The 
maps and papers that have been filed 
show undisputably that from these two 
adjoining survey numbers having the 
same occupant a distinct survey number 
was formed, the old boundary obli- 
terated and the revised assessment levied 
on the field 3-4. The learned advocate 
for the respondents has attempted to 
show that this new survey number is 
not a survey number but what he calls a 
"block number;” and the only distinction 
I am able to see is in the name which he 
has given to it. In upholding the judg- 
ment of the lower appellate Court he 
relies on para. 11, Chap. 8, Part 4 of 
the Berar Land Records and Survey, 
where there are instructions concerning 
the formation of new survey numbers to 
this effect: 

“No now survey numbers are to be formed ex* 
cept in the following oases: 

(i) Land taken up for public purposes such as 
public buildings, throshing’floors, burial grounds, 
otc. 

(ii) Waste land given out for cultivation. 

All other cases will be dealt with by the form- 
ation of subdivisions of existing survey numbers. 

When any new survey number is formed it 
should be given the number next after that of 
the last survey number in the village.’* 

This shows, as R. 148 does, that the 
application of .this instruction lies only 
in the matter of subdivisions of survey 
numbers and not in the joining or am- 
algamation thereof. 

It cannot be disputed that if these two 
areas shown now in the map as pot- 
hissas 1 and 2 of field No. 3-4 really con- 
stituted recognized divisions of the 
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xTvey number, then the plaintiffs "will 
have no claim to pre-emption. This 
was laid down by Batten, A, J. C., in 
Mt. Gangu v. Chandu (l), and has been 
reaffirmed by Mittra, A. J. C., in 
Suryabhan v. Renai (2) and Gadadhar 
V. Chunnilal (3), and the respondents 
try to relegate these pot-hissas to that 
position. They have certainly^ not been 
recognized divisions of survey numbers 
under S. 86 subsequent to the sales by 
the original occupant. At the revision 
of survey in 1924 they were made into 
one survey number and are subject to the 
incidents of a survey number. When 
fcbo plaintiffs acquired an interest in 
what had been a single and undivided 
survey number for two years or more 
they became co-occupants thereof. The 
fact that the portion of the field which 
they acquired corresponded to one of the 
original fields from which the new survey 
inumber was formed cannot automati- 
cally, as is contended by the respondents, 
convert that part of the survey number 
into a recognized subdivision thereof, 
ihat would require specific recognition 

under S. 4 (5) and S. 86 of the Code and 
^is recognition has not been accorded. 
Ihe plaintiffs therefore became co-occu- 
pants and within three weeks of their 
becoming co-occupants Shrikisandas. the 
or ginal occupant, sold his remaining 
interest m the survey number without 
affording ^ the plaintiffs an opportunity 

1 .^ pre-emption 

which they had under S. 205. That no 
notice was given has been found as a 
lact. The alienation by defendant 2 in 
favour of defendant 1 was not an aliena- 
tion of a complete and single survey 
number as the lower appellate Court has 
nelQ, but an alienation of a part of one 

survey number by one co-occupant. there- 
of. 

The result is that the appeal succeeds. 

ihe decree of the lower appellate Court 

IS set aside and that of the lower Court 
lestored. The respondents will pay the 
appellantE' costs throughout. 
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k.n./r.k. 


Appeal allowed. 


(2) [19171 R- 16=18 I. C. 862. 

<y S I 1; a - 


(Niyogi, A. J. C.) 
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Jackson, J. C. and Niyogi, A. J. C. 

Brijmohan and others— Plaintiffs — 
Applicants. 

v. 

Raghoba — Defendant — Non- Applicant. 
Civil Revn. No. 478 of 1930, Decided 
on 30th November 1931, against order of 
Sub-Judge, 2nd Class, Multai, D/. 14th 
July 1930. 

Civil P. C. (1908), O. 9. R. 13andSs.l41 
and 151— Right of appeal is not matter 
of procedure but substantive right and 
hence cannot arise by impIication-Appli- 
cation to restore application for restoratioa 
of suit dismissed— No appeal lies— Appeal 
Competency: 19 N. L. li. 119=75 1. C. 689= 
A. I. R. 1923 Nag. 293, Overruled. 

The right to appeal is not merely a matter of 
procedure but one of substance; it cannot arise 
by implication but only by virtue of an express, 
enactment. S. 141 cannot be interpreted as- 
giving a substantive right to make an applica- 
tion to set aside the dismissal of an application 
for restoration of a suit dismissed in default. In 
the absence of an express provision in the Code 

. applications is implied 

in b. pi and the order passed thereon must be- 
regarded as passed under that section. There- 
fore no appeal lies from an order rejecting an. 
application to set aside the dismissal of an ap- 
plication for restoration of a suit dismissed in 
default: 9 N. L. R. 33, Appr.; 7 N. L. R. 32. 
Expl. and Doubted; 19 N. L. R. 119=75 1. C." 
589— A. I. R. 1923 Nag. 293, Overruled; (Case- 
law referred). [P 1 Q 2 0 1 , 2 ] 

M . R . Bobde and 21. D. Khandekar — 
for Applicants. 

R. M. Bhagade—iov Non-Applicant. 

, Opinion 

lyogi, A. J. C. The question refer- 
-XV? Ji*® Bench for determination is: 

ine reject- 

an^nnni- dismissal of 

in Suit restoration of a suit dismissed 

On this question there has been a 
divergence of opinion in this Court. In. 
Faridbi v. Mohamad Amin (l), Drake- 
Brockman, J. C., held that no appeal 
lies from an order rejecting an applica- 
tion to set aside the dismissal of an ap- 
plication for restoration of a suit dis- 
missed in default. In Kalicharo.n v 

Ratansingh[2),lla\\iiax, K.d. C.. took 

a contrary view and held that an appeal, 
lies. In the last mentioned case no re- 
f@ienc6 was made to the previously de- 
cided case reported in Faridbi v. Moha- 
mad Amin (1). Hallifax, A. J. 0., held 
that the right of appeal is only a matter 
of procedure and inasmuch as S. 141, Givi] 

P. C.) provide s that the procedure applica- 

(1) [1912] 9 Nag. L. E. 33=19 I. G. 97 ' 

(2) A. I. R. 1923 Nag, 293=75 I. C. 589=19 
N. L, R. 119, 
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ble to suits siiall he followed in all pro- 
ceedings in any Court of civil jurisdic- 
tion, the order refusing to set aside the 
dismissal of the ai)plication for restora- 
tion of a suit dismissed in default must 
bo regarded as one passed under O. 9, 
li. 13, Civil P. C. He arrived at this 
result by assuming that after the word 
suit wherever it occurs in R. 9,0.9, the 
following words must be read ‘or other 
proceeding to which this rule applies by 
virtueo S. lir'and by parity of rea- 
soiling the learned Additional Judicial 
Commissioner inferred that the same 
words must be added after the word 
suit” in Cl. (c), E. 1, O. 43. 

Having regard to the observations 
made by their Lordships of the Privy 
Council in ThaJmr Prasad v. Fakirullah 
(3j, to the effect that the proceedings 
spoken of in S. G47 of the Code of 1882 
which corresponds to S. 141 of the Code 
of 1908, include original matters in the 
nature of suits such as proceedings in 
probates, guardianships, and so forth, it 
is doubtful whether S. 141, Civil P. C.. 
would be applicable to cases of applica- 
tions to set aside the dismissal of an 
application for restoration of a suit dis- 
missed in default. In any ease S. 141 
cannot be interpreted as giving a sub- 
stantive right to make such applica- 
tions. In the absence of any express 
Iprovision in the Code the right to ‘make 
jsuch applications is implied in S. 151, 
Civil P, C. In Sarat Chandra Bose v. 
Biswesioar Mitra (4) it was held that an 
application in so far as it purported to 
bo under 0. 9, R. 9, was not competent, 
but that the provisions of S. 151, Civil 
P. C., may be resorted to in order to do 
real and substantial justice. That is 
also the view of the Allahabad High 
Court: see Ganesh Prasad v. Bhagclu 
Bam {5}. If therefore it is treated as an 
application made to invoke the inherouc 
powers vested in the Court under S. 151, 
Civil P, C., the order jjassed thereon 
must be regarded as having been passed 
under that section. The view expressed 
in Manikji v. Stirajmal (6) and followed 
in Fartdbiy. Mohamad Amin (l) that 
S. 141 o/)erates to give the same remedy 

{3J [1895] 17 All. 10G=22 
52C(P.C.). 

(4) A. I. U, 1927 Cal. 534 = 103 I. 0. C9=£4 
Cal. 405. 

(5) A. I. R. 1925 All. 773=89 I. C. 350=47 
All. 878. 

iC) [1911] 7 N. L. R. 32=10 I. 0. 705. 
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in respect of an application as the Oi. 
provided for in 0. 9 in respect of a suit, 
does not appear to .be sound. The cor- 
rectness of the ruling reported 'in 
Manakji v. Surajmal (6) was doubted 
by Hallifax, A. J. C-. himself in Harlal 
v. Narayan (7). Even on the assump- 
tion that by virtue of S, 141 the proce- 
dure provided in O. 9 is applicable to 
the proceeding arising out of such an 
application as the present, the applica- 
tion itself not being one for setting aside 
the dismissal of a suit, the order cannot 
be treated as one passed under O. 9, 
R. 13. The addition of the words sug- 
gested by Hallifax, A. J. G., after the 
word suit” in O. 9. R. 9, Civil P. C.. 
13 obviously not the right method of 
interpretation. 

^ Sections 96 and 104 are the only pro- 
visions which confer a right of appeal. 
It is only by virtue of S. 104 (l) (i) that 
the orders made under rules specified in 
O. 43, R. 1, become appealable. S. 141 (l) 
expressly lays down that an appeal shall 
lie from such orders and "from no other 
orders.” O. 43, R. 1 (c) only speaks of 
an order rejecting an application for an 
order to set aside the dismissal of a suit. 
To give an extended interpretation to 
this provision by amplifying its import 
so as to cover cases which do not fall 
strictly within 0. 9, would be contrary 
to the express terms of S. 104(1) (i). The 
right to appeal is not merely a matter of 
procedure but one of substance: it cannot 
arise by implication but only by virtue 
of an express enactment: see Bangoon 
Botatoiing Co. Ld. v. The Collector, Ban- 
goon (8). In Chandar Sahai v. Durga 
Prasad (9) and Bajit Lai Pathak v. 
Ba7nestoar Smgh (10) the same view was 
taken and it was held that no appeal lay. 

My answer to the reference is there- 
fore that no appeal lies. 

Jackson, J. C. — I have bad the ad- 
vantage of reading the opinion of Niyogi, 
A. J. G., and I agree with him that no 
appeal lies. 

The initial mistake, in my opinion, 
was made in Mariakji v. Surajirial (6), 
i n which it was hel d that if an applioa- 

(7) A. I. R. 1922 Nag. 267=64 I. 0. 420=18 
N. L. R. 152. 

(8) [19121 40 Cal. 21=16 I. 0. 188 = 89 I. A. 
197 (P.O.). 

(9) A. I. R. 1924 All. 682=70 I. C. 823=46 
All. 688. 

(10) A. I. R. 1928 Pat. 335=109 I. 0. 264=7 
Pat. 833. 
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tion for setting aside a dismissal of a 
■suit for default is itself dismissed for 
default an application for its reinstitu- 
tion can be entertained under the provi- 
sions of^ S. 141, Act 5 of 1908. S. 141 
deals with procedure only and the above 
decision amounts to holding that the 
right to apply to set aside the dismissal 
for default of an application for setting 
aside the dismissal of a suit for default, 
is merely a matter of procedure. In 
Kalicharan v. Batansingh (2), Hallifax, 
A. J. 0., was correct in saying that the 
right of appeal is no more and no less a 
matter of procedure than the right to 
■^Pply for the setting aside of a dismissal 
m default; but where he erred, I think, 
was in not realizing that neither right is 
a matter of procedure, both rights being 
substantive rights, which can only be 
igiven by express enactment. 

k.n./b.k, Beference ansioered. 
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NiroGx, A. J. C. 

5/i0s/trao— Plaintiff— Appellant. 

V, 

Mdfisay dm Dsfendant— Respondent. 

Second Appeal No. 303-B of 1929, De- 
cided on 16th October 1931. 

^ Hindu Law-Alienation - Widow-Gift 
Consenting reversioner cannot challenge. 

after the gift, from the point of view of widow’s 
competency, there is no difference between her 

consideration. 

So far as the right to possession over the property 
IS concerned the donee is in no worse posUiou 
■than the transferee for consideration. EvL after 
the widow s death, the donee’s possession being 
peaceful, is perfectly lawful and if the rever- 
sioner takes no steps to recover possession that 
possession matures into a prescriptive title. The 
widow s alienations are only voidable. The re- 
versioner may accept her alienations as valid or 
binding on him or he may repudiate them. It 
IS purely a matter of option with him. If he 

■chooses to affirm the alienation, it is, so far as 

he himself is concerned binding on him. But 
having once affirmed the alienation, it is not 
^pen to him to repudiate it. In other words he 

irth« . ‘0 approbate and reprobate 

sent eivpn alienation. Even a con- 

io validate ii • tbe alienation serves 

{Case la,o refeneii '''' (P^IO "c ij 

*- B. Einkhede—lo, Appolknt. 
a appeal arises out of 

a smfc insfcifeufced for setting aside a giffc 

^nd recovery of fche property covered by 
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it. Oue Janabai adoi>t 0 d the plaintiff, 
Sheshrao, on 20th November 1918. Four 
days prior to adoption she made a gift of 
the property in suit, to one ^lansaram, 
her relative through her first husband. 
On 2nd February 1923, Sheshrao execu- 
ted a document which purported to con- 
firm the aforesaid gift. He has now filed 
this suit on the allegations that he was 
a minor on 2nd February 1923, that he 
executed the deed of ratification under 
coercion and undue influence, and that 
the gift being void ab initio was incap- 
able of ratification. The Courts below 
have concurrently found that there 
was no undue influence or coercion prac- 
tised on the plaintiff, that he was a 

rnajor when he executed the deed, that 

the widow’s gift was not void ab initio 
but was only voidable at the instance of 
the plaintiff and that the plaintiff having 
chosen to affirm the gift it was finally 
binding on him. On these findings the 
plaintiff s suit having been dismissed, the 
plaintiff has preferred this second appeal. 

In this Court the finding as to the ab- 
sence of coercion or undue influence is 
not challenged. It is contended that a 
gift made by a Hindu widow is ab initio 
void so that it could not be validated by 
more consent. It is pointed out on the 
authority of BdngdSdmi Goimden v. 
Ndchidppd Goundenil), Abdulld v. Bdm~ 
Idl p), Bdtdn V. Ldloo (3), Sohhardm v. 
Mdkdu (4), Fdtte Singh v. Sdvhd (5), 
bdrddr Singh v. Kunj Bihari Ldl (6), 
Panc/ianf^ Ghhotdldl v. Manoharldl 
Nandlalil)^^ Pilu v. Babdji (8) and Choo^ 
r^mam Desi w.Bdidya Nath (9), that a 
Hindu widow’s gift is only valid if made 
tor religious purposes or when it is in 
the nature of a relinquishment of the 
whole estate in favour of the next rever- 
sioner. It may be conceded that a gift 
made as above is binding upon reversio- 
ners, but it does not follow tliiu the gift if 
not supported by such consideration is 
absolutely void. Their Lordships of the 
Privy Council m Btjoij Gopal y. K rishna 

(1) A. I. R 1918 P G. 196=50 I. C. 498=46 
A. 72=42 Nad. 523 (P.O.). 

2 1911] 34 All. 129=12 I. C. 601. 

(3j [1886] 1 C. P. L. R. 110 

(4) [1893] 12 C. P. L. R. 63. 

(5) A. LR. 1930 Nag. 198=122 I. C. 437=26 
N. L. R. 204. 

(6) A. I. R. 1922 P. C. 261=69 I. C £6=49 
I. A. 383=44 All. 503 (P.C.). 

(7) [1918] 42 Bom. 136=43 I. C. 729 

(8) [1909] 34 Bom. 165=4 I. C 534 

(9) [1904] 32 Cal. 473. 
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(10), have described the position 
ot a Hindu widow in these terms: 

isowD^r^nf a tenant for life, but 

certain husband’s property subject to 

its devolvinty . ^henation and subject to 

death T^nf^oi husband’s heirs upon her 

hTmlv at his it. 

out“h\^n\e"i;^lr Of 

If a widow is the owner of her pro- 
perty there can be no bar to the transfer 

of her property. being regarded as valid 
during her lifetime, although the ques- 
tion may arise after her death. No case 
has been brought to my notice which goes 
as far as to lay down that a Hindu widow 
IS incompetent, as a minor or a lunatic, 
to make any operative transfer of her in- 
terest for her lifetime. In Bai Parvati 
'V. Dayahhai Manchharam (ll) and 
phanjiNatha v. Dhuma Biraji Ilf aft (12) 
i^t was held that a gift by a widow is 
binding on herself. If so, her gift can- 
not be characterized as one which the law 
does not recognize. It therefore follows 
that, from the point of view of a widow’s 
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In Basappa v. Fakirappa (l4), a gift 
made by a Hindu widow of a portion o£ 
her husband’s property with the consent, 
of the next reversioner, was held to bo 
valid and binding on the particular re- 
versioner, who consented to it, on the 
principle of estoppel. In Bamgowda 
Annagowda v. Bhausaheb (13), a Hindu 

widow made a gift of a portion of her 
usband s estate with the concurrence of 
the next reversioner and it was held by 
their Lordships of the Privy Council that 
the next reversioner was precluded from, 
questioning it. 

^ It is true that the consenting rever- 
sioner gave his consent for some benefit 
which He received, but that does not 
affect the applicability of the doctrine of ^ 
estoppel. Nor does the law require that 
the consent in order to be valid must be 
given at the time of the alienation. Even 
a consent given subsequently to the alie- 
nation serves to validate it : see Bajrangi 

bingh v. M anokar mica Bakhsh Singh {16 ). ; 

A question in the forna in which it arises 
in this case arose in the case reported in 
Uamakotayya v. Viraragavayya (16), and 
it was hold that although strictly the 


I , uuo ijuino oi view ot a widow s mat although strictly the 

competency, there is no difference bet-. of ©lection may not apply when 

ween her voluntarv firanafo>*a tho rfiVAVsinriAi' _ 


ween her voluntary transfers and those 
for consideration. So far as the right to 
possession over the property is concerned, 
the donee is in no worse position than 
the transferee for consideration. Even 
after the widow’s death, the donee’s pos- 

session, being peaceful, is perfectly law- 
ful and if the reversioner takes no steps 
to recover possession that possession 
matures into a prescriptive title. As has 

been again affirmed by their Lordships of 
the Privy Council in Ramgoivda An?ia- 
gowda v. Bhausaheb (13), the widow’s 
alienations are only voidable. The re- 
versioner may accept her alienations as 

valid or binding on him or he may repu- 
diate them It is purely a matter of op- 
on wi h him. If he chooses to affirm 
the alienation, it is, so far as he himself 
IS concerned, binding on him. But hav- 
ing once affirmed the alienation, it is not 
open to him to repudiate it. In other 
words, he cannot be permitted to appro- 
I bate and reprobate in t he same breath. 

(19! 829=34 I. A. 87 (P.O ) 

Bom. 355=58 I. C. 286=44 

(12) A. I. R 1024 Bom. 382=80 I. C. 234 

(13) A. I R- 1927 r. C. 227=105 I. C, 703=54 
I. A. 396=52 Bom. i (P.C.). 


the reversioner does not derive any pecu- 
niary benefit, the reversioner would be 
precluded by the doctrine of estoppel if 
he positively and definitely chose to an- 
nounce his intention to abide by the act. 
of the widow; and this was also the opi- 
nion of the Allahabad High Court: see- 
Fateh Singh v. Bukmini Bavianji 
Maharaj (17), and of the Patna High 
Court : see Kesho Prasad Singh v,. 
Chandriha Prasad Singh (18). The ap- 
pellant relies on Tw^aram V. (19)^ 

but that case is clearly distinguishable 
for the reason that the claimant was not 
a consenting party to the gift. It may 
be conceded that the consent by the re- 
versioner to a gift may not bind a remote- 
^versioner who becomes entitle d 

(14) A. I. R. 1922 Bom. 102=64 I. 0. 214=46 
Bom. 292. 

(15) [1907] 30 All. 1=36 1. A. 1=9 Bom. L. R. 
1348=6 0. L. J. 766=12 0. W. N. 74=17 
M. L. J. 606=5 A. L. J. 1=11 0. 0. 78=»‘ 
M. L. T. 1 (P.O.). 

(16) A. I. R. 1929 Mad. 502=119 I. 0. 156=52 

Mad. 656 (F.B.). 

(17) A. I. R. 1923 All. 387=72 I. C. 8=45 All. 

339 (P.B.). 

(18) A. I. R. 1923 Pat. 122=68 I. C. 394=2 Pat.- 
217. 

(19) A. I. R. 1931 Bom. 100=129 I. 0. 591=65. 
Bom. 46. 
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property at the death of the widow or a 

son adopted subsequent to the reversio- 
Bor s consent. The bar against the con- 
senting reversioner is in the nature of a 
personal estoppel and this distinction 
was noticed in Tukaram v. Yes 2 i (19), At 

Fu clearly conceded 

that the gift may be binding on the con- 
senting reversioner on the ground of 
estoppel It IS therefore clear that the 
appellant is estopped from challenging 
the gift after having affirmed it by exe- 

cution of the deed of consent dated 2nd 
February 1923. 

appeal stands 

dismissed with costs, 

K.N./r.k. Appeal dismissed. 
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Niyogi, A. J. c. 

Fraiyaprao— Plaintiff— Appellant. 

District Council, '''Betul-Beieniant- 
-Kespondenfc, 

Second Appeal No. 309 of 1930, Deci- 
ded on 31st August 1931. 

(1920) S Act 

Prel L must inter- 

Nolif c»r '3® I* enactment- 

martr-No “"„1r 

used in ‘ 

assigned to it by the 

that it may prejudiciallv reason 

any person or a c .r. affect the interests of 

arbitrary orlnconvenien^^the^mfl^^*^®''®^ unjust, 

-ay be, it must rec^Tv? uffuTreSe7t 

pression any market” in S 23 M^'rrT^ 
^arket other than a pubUc market t 

becomes a public market when the District Coun- 
cil or independent Local Board has by notified 

excLsTre riFb^'f P’ with the 

exeluswe right of levying fees id tolls and of 

Where therefore a uotSon^^ Is^^Fd" i J 

Ts mquired byT23^3TThe''L 

1-- "'ft* Oyt th. 

according to the sen^ expound it as it stands 
A. 113 and 10 A 7 F- 

W C. P Locaf'suV^^- 106 on 

(1920), Ss. 25 and 

notification by Gov^.. r^Jaintiff must prove 

Section 29 cL onT.T S. 25. 

can prove that the Plaintiff 

IS situated has been nnfi!f!f which the market 

^ent under S 25 Govern- 

I>eputy Commissioner mere fact that the 

the plaintiff to the civil^P hy his order referred 

° civil Court would not clothe 


him with a right of action under S. 29, if under 
the statute, he is not entitled to it. 

If 7? 7. 7 . LP10GC2, P107C1] 

^ 7 ir d' Appellant. 

A/. R. Bohcle~iox Eespondenfc. 

. The appellant filed the 

ui out of which this appeal arises for 

a declaration that the market held on 
fie d No 139/i of Mauza Khedi-Khurd 
belonged to him and that he had tlie right 
to levy market fees in e.xercise of his 
right of ownership of the village. This 
market was declared to be a public 
market by Notification No. 2766-1202- 
N\ni, dated 6th October 192-1, in ac 
cordance with S. 23 (l). Local Self- 
Government Act (4 of 1920). The plain- 

in S° 23 f institute a suit as provided 
in b. 23 v3) of that Act. Later he made 
an apphcation to the Deputy Commis- 
sioner, Betul, under S. 27 of the Act for 
a certificate, recognizing his right to levy 
fees or tolls. His application was dis- 

27th September 1928. The 
““sequently sued in accord- 
Aet fl'* f 1 Qon?’ Self-Government 

T)?eP ° ®®'''‘bli3h his right. 

Ihe Courts below agreed in holding that- 

the suit was untenable and barred bv 

time. The plaintiff has therefore filed 
cnis second appeal. 

It IS argued for the appellant that the 

ffiSiff property of the 

plaintiff, any notification issued under 

ineffective te 

deprive him of any part of his proprie- 
the^anffii^’ °°(y be done by 

Act S 23 m Acquisition 

Act (4 o, 1920)1' lOnT.. SL®""™™* 

а. ?:!?:-- =•;. « 

intended to apply only to a public and 
in S ^[7 *6 nothing 

s notification 

IS restricted only to public markets. 

б. (1)_ mentions any market.” A 

market is defined in S. 2 (2), a “public 
mwk.l ■ s. 2 (3) ,ni i ° 

i» S. 2 (4), .4 

a public market when the District Coun- 
eil or independent Local Board has by 
notification made under S. 23 been in- 
vested with the exclusive right of levying 
fees and tolls and of control. A "private 
market means a market other than a 
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public market. A market may mean a 
private market unless it is declared to be 
a public market as noticed above. It 
thus follows that the word “market” 
occurring in S. 23 (l) must be understood 
in the sense in which it is defined in 
S. 2 (2). To restrict tiie term so as to 
mean a public market, as contended for, 
would be to amend and not to construe 
ithe Act. It is true that S. 23 (l) makes 
an inroad on the private rights of the 
■ proprietors, but the Court cannot inter- 
pret the term “market” used in the sec- 
tion otherwise than in the sense assigned 
to it by the enactment for the reason 
that it may prejudicially affect the in- 
terests of any person or a class of persons. 
:EIowever unjust, arbitrary or inconvenient 
the meaning convoyed may be, it must 
receive its full effect. It is not the func- 
tion of the Court to make the law rea- 
jsonable, but to expound it as it stands 
according to the sense of the words. It 
Us not contended that this section itself 
is ultra vires of the legislature. If there- 
fore the legislature intended to divest the 
proprietors of their rights of levying fees 
and tolls and of control over the markets 
situated in the villages, that intention 
must be given effect to although osten- 
sibly it is unjust to proprietors. It was 
■observed by Stanyon, A. J. C., in Emperor 
V. Katay Kisan (l), that the difficulty of 
applying any particular law, or the pos- 
sibility, or even the probability, of in- 
justice resulting from its application, 
afford no justification for a violation of 
that law by the Courts called upon to 
administer it. In tlie case of statute 
law, at any rate, the responsibility of 
the Courts ends with its due administra- 
tion ; for such results as may arise from 
that administration the responsibility lies 
on the legislature. It was also observed 
by Mitra, Offg. A. J. C., that-where the 
language of the statute is clear and un- 
ambiguous, Courts have to give effect to 
it whether it has the effect of divesting a 
vested right or not : see Miyasalieh v. 
Cliamjxilal (2). It is therefore clear that 
jaltliough the expression "any market’* as 
.used in S. 23 (1), Local Self-Government 
jAct, may be a private market, the notifi- 
jcation issued in respect of such market 
-cannot be regarded as irregular or illegal 
!(unless there is a notification under S. 25 
a s p_o i n t e (1 _o 11 1 1 a 1 6 r ) . 

(1) ll\)04] 17 G. P. h. R. 

(2) A. I. R. lOM Nag, C2=10 N. L. R. 42. 
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That the expression "any market” in 
S. 23 (l) cannot mean a public market 
is manifest from the very definition of 
the public market given in S. 2 (3). That 
definition clearly indicates that a market ' 
becomes a public market only after the 
notification is issued in respect of it under 
S. 23 (l) and obviously the contention 
that notification has to be issued with 
respect to a public market only would 
not be sound. It would bo redundant to 
issue a notification under S. 23 (l) in 
respect of a market when it is already 
a public market. It must therefore fol- 
low that any market, as used in S. 23 (l), 
means a market other than a public mar- 
ket. Now a notification having been issued 
in respect of this market on 6th October 
1924 and no suit having been filed as 
required by S. 23 (3), the Local Govern- 
ment’s order, by notification made under 
S. 23 (1), must be deemed to have become 
final. The effect of the order has been to 
convert the market into a public market. 

But it is contended with reference to 
S. 26 that inasmuch as the market in 
suit was lawfully in existence on the date 
on which the Local Self-Government Act, 
1920, came into force, the plaintiff, being 
the proprietor, had a right to levy fees 
and tolls. The Act defines “a private 
market” negatively as being that which 
is not "a public market.” Then it dis- 
tinguishes a species of presumably pri- 
vate markets in certain villages which 
are to be notified by the Local Govern- 
ment under S. 25 of the Act, and this 
class of private markets is excluded from 
the operation of S. 23 of the Act. If a 
notification is issued under S. 23 in res- 
pect of such markets, that notification 
would be ultra vires. Ss. 26 — 34 are 
made applicable only to those villages 
which are notified by the Local Govern- 
ment under S. 25 of the Act. These sec- 
tions apply to no other markets except 
those that have been notified. The plain- 
tiff’s suit purports to be one under S. 29 
of the Act. The plaintiff is entitled to 
invoke this section only if he can prove 
that the village in which the market is 
situated has been notified by the Local 
Government under S. 25, Local Self- 
Government Act. In the District Coun- 
cil Manual there is a list of villages which 
are notified under S. 25 ; but that list 
does not include the village of Khedi. 

It is therefore obvious that the plaintiff 
is neither entitled to a license under 
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1^. 26 (l) nor fco the grant of certificate 
under S. 27. The mere fact that the 


— AtOdSJV VJAUlU Kf 11^ 

Deputy Commissioner has by his order 
referred the plaintiff to the civil Court 
would not clothe him with a right of 
jaction under S. 29 if, under the statute, 
he is not entitled to it. 

It is clear that the village in which 

the market in question stands not having 

been notified under S, 25, Local Self- 

Government Act, the plaintiff has no 

right of action under S. 29, Local Self- 

Government Act. The plaintiff ought to 

have taken action only under S. 23 (S) 

and that he omitted to do. The suit has 

been rightly dismissed by the Courts 

below . The appeal is therefore dismissed 
with costs. 

k.n./r.k. Appeal dismissed, 
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SUBHEDAE, A. J. C. 

Baldeoprasad—J)QiQndan\, 2 ■— Apnel- 
dant. 

V. 

Premnarahi and oC/i^rs— Plaintiff and 
Defendants 1 and 3 to 6 — Respondents. 

Second Appeal No. 216 of 1929, De- 

<5ided on nth August 1931. against decree 

■on ^ Judge, Narsinghpur, D/- 

22nd December 1928. 

Ss. 5 and 11 _ 
Tenant dying heirless — Rights engrafted on 

■tenancy by transfer from tenant come to end 

and landlord is entitled to possession. 

-i. leaving made a transfer which 

against himself and as against the 

a ‘ n surrender his ten- 

ancy tne iaw will presume that the tenancy has 

-a continuance in order to work out the rights 

created by such a valid transfer. This principle 

has however no application where the tenant 
right coines to an enl by operation of law, that 
IS when tae tenant dies without heirs entitled to 
succeed under the law. The determination of 

^ enlarges the rights of the 
landlord and gives him a right to immediate pos- 

^ession leading to the forfeiture of the rights^ of 

the transferee in the land : {Case law refcrredh 

n 7VT ^Od C 1] 

Appellant and H. D. Mulak~(ov 

G. Bose and A. B. 

E 2 dkarm~loT Eespondent 1 . 

tliA facts necessary for 

shortly second appeal are 

nancy \ ' c ®°®^^'i"'^0"'asanoccu- 

Mauk r'''? in 

Mauza Inrahya of which the plaintitf is 

its on ioTh heir- 

1927, the suit, out 

this second appeal arises, was 


filed by the plaintiff fco recover posses- 
sion of Munde’s holding from defendant: 2 
who held possession over ifc by virtue of 
four mortgages of the year 1892-93 
effected thereon by Ivlunde. The other de- 
fendants were joined in the suit as they 

laid claim as heirs fco succeed fco the 
holding in dispute, defendant 1 on the 
allegation that he was Munde’s son and 
the other defendants as Munde's cousin’s 
sons. The idainfciff denied that the de- 
fendants, other tlian defendant 2, were 
heirs of the deceased and contended that 
since the mortgages in favour of defendant 
2 were not consented to by the then lam- 
bardar they were not binding upon him 
and that at any rate the tenant mortgagor 
having died the mortgages came to an 
end by operation of law and he was enti- 
tled to recover possession of the holding 

m the absence of any heirs of the deceased 
tenant. 

The trial Court hold : (l) that defen- 
dant 1 not being the legitimate son of the 
deceased tenant Munde had no title to 
succeed fco the holding in dispute ; (2) 
that defendants 3 to 6 were not in any 
way so related to the deceased Munde as 
to become his heirs ; and (3) that all the 
mortgages in favour of defendant 2 havin^ 
been consented fco by the then lambardar° 
the same were binding on the plaintiff 
and he was therefore only entitled to re- 
deem them. A decree was therefore 
passed m favour of the plaintiff, ordering 
that defendant I’s name as a tenant of 
the held in dispute be struck off from the 
revenue papers, that defendant 1 should 
deliver , constructive possession of the 
land to fche plaintiff, and declaring that 
the plaintiff was entitled to redeem all 
the mortgages of defendant 2. Against 
this decree the plaintiff’ went up in ap- 
peal and the Additional District Judge 
Narsinghpur, while upholding all the 
finaing. of fact of the trial Court, altered 
the decree appealed against by ordering 
kbas possession to be delivered to the 
plaintiff as, according to him, the mort- 
gages came to an end by the death of the 
mortgagor tenant. It is against this de- 
cree that defendant 2 has filed the pre- 
sent second appeal. (After discussing 

evidence, the judgment proceeded). The 
only other point argued on behalf of the 
appellant is one of pure law and requires 
the determination of the question whether 
the mortgagee-appellant can resist the 
present claim of the lambardar-respon- 
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dent for ejectment on the only ground 
available to him that the latter’s prede- 
cessor-in-title had given his consent to 
the several mortgages under which he 
holds possession of the holding. There is 
only one answer possible to this question 
and it is in the negative, because, except- 
ing on one occasion, the law bearing on 
the point was consistently interpreted by 
this Court in the several cases \^hich are 

reported in the ofiQcial and non-official 
reports. 

The earliest case on the point is Kusha- 
hai V. Bewaram (l). The mortgage in 
question in that suit was a possessory 
mortgage and was executed in 1873 when 
Act 10 of 1859 was in force under which 
the occupancy rights were not transfer- 
able without the consent of the malguzar. 
On the tenant’s disappearance and in the 
absence of his heirs the malguzar was 
held entitled to evict the mortgagees in 
possession. The next case is Bhopalsing 
V. Thakur Borelal (2) ; in this case the 
question for decision was the position of 
a subtenant when the tenancy of the 
person from whom he held the land was 
determined by a surrender of it to the 
malguzar and it was held that when the 
tenancy was determined, the subtenancy 
which was grafted upon it necessarily 
came to an end and that the sub-tenant 
could not become a tenant of the mal- 
guzar otherwise than under a special con- 
tract. 

In J oharuddin v. Kesheorao (3), an oc- 
cupancy tenant had mortgaged his occu- 
pancy rights in his holding to the defen- 
dant with the consent of the malguzar 
who had foreclosed the mortgage during 
the lifetime of the tenant. After the 
death of the tenant without heirs the 
malguzar sued to oust the mortgagee who 
was in possession of the holding under a 
foreclosure decree. It was held that be- 
cause the defendant had foreclosed his 
mortgage while the tenant was alive the 
mortgagee acquired an indefeasible title 
to the holding in the same way as he 
would have under a voluntary sale by the 
tenant with the consent of the malguzar, 
the subsequent death of the tenant not 
making any difference between the one 
and the other transaction. In Viihal v. 
Ganpat (4), which was also a suit by a 

(1) [1891] 5 C.P.L.R. 120. 

(2) [1892] C C.P.L.R. 74. 

(3) [1892] G C.P.L.R. 109. 

(4) [189C] 10 C.P.L.R. G5. 


lambardar to eject a mortgagee in posses- 
sion from the holding upon the death of 
the tenant without heirs, it was held 
that, since the tenant right had been 
determined not by a voluntary act on the; 
part of the tenant but by operation of 
law the mortgagee could not resist the 
claim for possession because a tenant 
could mortgage nothing beyond his tenant 
rights in the holding which rights wero 
extinguished upon his death. It may bo 
noted that in this case the lower appel- 
late Court had ordered redemption ap- 
parently on the ground that the mortgage 
was consented to by the plaintiff. 

In Diwan Maliarajslia v. Abheram {5)> 
it was held that in the case of a sub- 
lease granted by a tenant without the 
consent of his landlord the determination 
of the tenancy also determined the sub- 
tenancy, but that if the sublease waa 
legally granted a voluntary surrender by 
the tenant could not operate to prejudice 
the rights of the sublessee. The principle 
enunciated in this case was however dis- 
sented from in Bhagwangir y.Narain (6),. 
where Obbard, Offg. J. C., held that a» 
surrender by a tenant to the malguzar 
was absolutely void against previous alie- 
nations whether properly or improperly 
made. This then is the only case which 
undoubtedly supports the contention now 
advanced before me on behalf of the ap- 
pellant. But the principle laid down 
there was expressly dissented from by 
Ismay, J. C., in Saiyad Noorv. Eamji (7) 
and the one laid down by him in Ditvan 
Maharajsha v. Abheram (5), followed. 

In Mt. Ba7ii Balm v. Sobha Bam (8), 
the plaintiffs brought a suit for posses- 
sion of land of which they claimed to be 
occupancy tenants. The defendant re- 
sisted the claim bn the ground that he 
was in possession by virtue of usufructu- 
ary mortgages executed in his favour by 
the former tenant who had died heirless: 
it was held (l) that what was mortgaged 
to the defendant was a subsisting tenancy, 
on the determination of which by the 
death of the tenant without heirs the 
mortgage grafted upon it necessarily de- 
termined also ; and (2) that the doctrine 
that a voluntary surrender by a tenant 
cannot operate to prejudice the rights of 
one holding under him by virtue of a 

5) [18961 11 C.P.L.R. 5. 

6) [1898] 12 C.P.L.R. 134, 

(7) [1899] 12 C.P.L.R. 168. 

(8) [1918] 43 I.C. 912. 
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transaction good against the landlord has 
no application to a case where the tenant 
dies without heirs, A similar question 
again arose in Govindrao v. Sarjahai (9), 
and was decided on the principle laid 
down in the earlier cases. 

I hold then that a tenant under the 
Central Provinces Tenancy Law which 
formerly permitted transfers could trans- 
fer nothing beyond his tenant right in 
the holding. Therefore any transfer en- 
grafted on the tenant right, whether by 
way of mortgage or sublease, and whether 
consented to by the landlord or not, comes 
to an end when the tenant right is itself 
determined by operation of law. If a 
tenant after having made a transfer which 
jis valid as against himself and as against 
jthe landlord were to voluntarily surrender 
jhis tenancy the law will presume that 
jthe tenancy has a continuance in order' to 
hvork out the rights created by such a 
valid transfer. This principle has how- 
.eyei' no application where the tenant 
inght comes to an end by operation of 
|law,;that is, when the tenant dies without 
iheirs entitled to succeed under the law 
ihe determination of tenancy in such a 
case enlarges the rights of the landlord 
and gives him a right to immediate pos- 

to the forfeiture of the 
rights of the transferee in the land. 

hor the reasons given above the decree 

of the lower appellate Court is confirmed 

and this appeal dismissed with costs. 

_K.N./r.k. Appeal dismissed. 
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/^v . _ 

(9) A.I.h. ly^b JSTag. 62=89 I.O. 872.' 
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Subhedar, a. J. C. 

Bamratansingh and aiiothe) — Appel- 

Id/HtS* 

Rari and others — Respondents, 
becond Appeal No. 326-B of 1929, De- 

1931, against 

Court".!;?'*’ “’““I' * 

mine genuinenPRs Jurisdiction to deter- 

insolvent ' " of deed by 

wise of thrdeod of iff Se^wneness or other- 
more than two executed by the insolvent 

insolvent 'AIR adjudged 

B B. intili (P. B.). Po?/.; 

-r. 1921 Nag. ufc'lj 


(b) Provincial Insolvency Act (1920), S. 4 
“Provisions of S. 4 are retrospective. 

fbe provisions of S. 4 are mere alterations in 
the procedure and are as such retrospective. 
Hence the mere fact that the deed of gift relied 
on by the objector was executed prior to the en- 
actment of S. 4 which gave jurisdiction to the 

decide all questions whether 
of title or priority, or of any nature whatsoever 
and whether involving matters of law or fact’ 
which may arise in any case of insolvency com- 

cognizance of the Court is no bar 
to the decision of the matter in controversy in 
the proceedings before the insolvency Court* 
A. I. R. 1929 Lah. 7G1 ; A. 7. R. 1924 All. 40* 

, [P 110 C 2] 

M. B. Kinkhede—iox Appellants. 

A. \ . Khare and JV. B, Pendhay'kar — ■ 
for Respondents. 

Judgment —The facts leading to this 

second appeal are briefly these: One 
ansiDgh, on 5th May 1919, executed a 
deed of gift of the property in dispute in 
favour of his grandsons (Ex. O-l). He 
was very much indebted, and on ’ 19th 
February 1924 he applied to be adjudged 
insolvent and the order of adjudication 

was passed on 16th August 1924. The 
receiver attached the property in dispute 
and on 13th December 1926 the grandsons 
preferred an objection to the attachment 
on the ground that the property belonged 
to them by virtue of the aforesaid deed 
or gift. As the gift was apparently prior 
to two years before the order of ad- 
judication was passed the insolvency 
Lourt allowed the objection; but on 
apeal the lower appellate Court held 
that apart from the provisions of S 53 
Provisional Insolvency Act, the Court had 
to determine under S. 4 Ubid) whether 

genuine and 

alid and remanded the case for deter- 

mination of this question. After an 

insolvency Court held 
that the deed was invalid against the 
receiver, because it had the eflect of 
defeating the creditors. This decision 

ot fc,. S3 T. P. Act, read with S. 4, Pro 
vincial Insolvency Act. 

Against this decision the objectors 

appealed and the learned District Jud-re 

appears to have upheld the contention of 
the appellants that the lower Court’s 
finding that the gift was voidable under 

Com-/ * vires as that 

uifc could nofc do so even under the 

provisions of S. 4 Provincial Insolvency 

Act.^ Hut the lower appellate Court 

\ n 1 1 IT * expressed by 

Sulaiinan. J., m Hari Gliand Bai v. Moti 
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Ram (l), construed the finding of the 
lower Court as meaning that the deed of 
gift (Ex. O-l) was really no gift at all 
and hold that the question whether a 
particular transaction is in reality a mere 
sham or genuine was open for determina- 
tion under the provisions of S. 4, Pro- 
vincial Insolvency Act. Accordingly on 
a review of the evidence and the circum- 
stances of the case the learned Judge 
came to the conclusion that the deed of 
gift 

was a mero blind to save the property for the 
insolvent himself, and not a real gift.” 

The appeal was accordingly dismissed 
and the decision of the first Court uphold 
thougli on difi'erent grounds. 

The objectors have now come up in 
second appeal and the first point argued 
on their behalf is that the insolvency 
Court had no jurisdiction whatsoever to 
determine the genuineness or otherwise 
of the deed of gift on which the appel- 
lants relied. Reliance was placed by the 
learned counsel for the appellants on the 
view of Mukerji, J,, in Rari Chand Eai 
V. Moti Bam (l), which was also followed 
by Sen, J., in Aiiioar Khan v. Muham- 
mad Khan (2). I however prefer to 
follow the view of Sulaiman, J., in Tlari 
Chand Rai's case (l) which was upheld 
by a majority of Judges in Amoar Khan 
V. Muhammad Khan (2), and hold that 
the insolvency Court had full jurisdic- 
tion to determine the question of the 
genuineness or otherwise of the deed of 
gift on which the appellants relied under 
S. 4, Provincial Insolvency Act, I am 
also supported in this view by a decision 
of this Court in Gangadhar v. Shridhar 
(3), where Macnair, A. J. C., made the 
following observations in connexion with 
the point under consideration : 

“I add that S. 4, Act 5 of 1920, has now given 
Courts full power to decide the merits of the 
claims of third parties and in future the plea 
that the insolvency Court has no jurisdiction to 
investigate the alleged title of a third person will 
be obviously untenable.” 

The next contention urged on behalf 
of the appellants was that since the deed 
of gift on which the title of the appel- 
lants is based was executed on 5th May 
1919 before Act 5 of 1920 came into force 
the title thus acquired by them could not 
be investigated by Courts under the 

(1) A. I. K. 192G All. 470=94 I. C. 429=48 
All. 414. 

(2) A. 1. R. 1929 All. 105=118 I. C. 819=61 
All. 550 (F.B.). 

(3) A. I. R. 1921 Nag. 169=61 I. C. 689. 


jurisdiction conferred on them by S. A 
of the new Act and reliance was placed 
on Rindusingh v. Mangal (4), which lays- 
down that unless an intention to the 
contrary is clear, an Act is to be con- 
strued as operating only on cases or facts 
which come into existence after the Act,, 
and not retrospectively on cases which 
had come into existence before the Act. 
But the same case also lays down the 
further proposition that as a general rule 
alterations in forms of procedure are 
retrospective in effect and apply to pend- 
ing proceedings. In my opinion the 
provisions of S. 4, Act 5 of 1920, are 
mere alterations in the procedure and as 
such are retrospective. This was also 
the view held by the Lahore High Court 
in Shih Naram v. Lachmi Narain, 
A. I. B. 1929 Lah> 761, where an order 
of adjudication had been passed under 
the old Act and a claim to the property 
advanced after the enforcement of the 
new Act. In this case as well as in 
Maharana Kunioar v. E. F. David (6), 
it was also held that it was open to the 
person claiming the property attached 
by the insolvency Court to bring a 
regular suit for adjudication on the 
merits of his claim, but if he places the 
matter before the insolvency Court and 
that Court proceeds to determine the 
question, its decision is final and binding 
for all purposes as between the debtor 
and the debtor’s estate and all claimants 
against him or the estate on the other. 

I hold then that the mere fact that the 
deed of gift relied on was executed prior 
to the enactment of S. 4 of the present 
Provincial Insolvency Act which gave 
jurisdiction to the insolvency Court to 
decide all questions whether of title or 
priority, or of any nature whatsoever, 
and whether involving matters of law or 
fact, which may arise in any case of 
insolvency coming within the cognizance 
of the Court, was no bar to the decision 
of the matter in controversy in the 
present suit by the insolvency Court. 
I may as well note that in addition to 
filing their objection petition in the in- 
solvency Court the appellants had also 
instituted regular Civil Suits Nos. 65 and 
66 of 1926 for declaration that the pro- 
perty attached belonged to them on the 

~^4) A. 1.^7^923 Nag. 227=72 I. 0. 438=19 

N. L. R. 110. 

(6) A. I. R. 1924 All. 40=77 I. 0. 67=46 All. 

16. 
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basis of the deed of gift, but they got 
the suits dismissed as withdrawn on the 
ground that they would have the matter 
decided by the insolvency Court ■ see 
Exs. R-35. 36, 37 and 38. 

The result is that the decision appealed 
against is correct and this appeal fails 
and is dismissed with costs. 

K.n./r.k. Appeal dismissed. 
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Niyogi, A. J. G. 
Gayaprasad—kpplicQ^nt. 


1931, De- 

35 and 45 


V. 

Smperor— Non-Applicant. 

Criminal Eevn. No. 14:5 of 
cided on 15th June 1931. 

C. P, Excise Act U915), Ss. 34, oo ana 

-Offence under Ss. 34 and 35 read with 
p. 4b should be tried as warrant cases —It is 
irregularity amounting to illegality to Irv 
them as summons cases. 

For the purpose of procedure to be followed in 
trying criminal cases, the nature of the offence 
need not be considered. A case becomes a 
summons case or warrant case” according to 
the nature and the measure of punishment which 
the law attaches to the offence. All offences 
under Ss._34 and 36, which are committed after 
the conviction of the first offence, have to be 
tried as a warrant case.” It is a clear irregu- 
larity m trying such a case as a summons case 
and 1 ie fatal to the trial as it amount^to an 

W.B Pendharkar— tor Applicant. 
VJrder; Gaya Prasad, son of Mithoo 

under°r 34 fM punishable 

under S. 34 (b) read with S. 45, Central 

rovinces Excise Act, and sentenced to 
four rnonths rigorous imprisonment. His 
appeal having been dismissed, he moves 
this Oourt in revision. 

The applicant was accused of illegal 
sale of liquor. The case was tried as a 
summons case, although he had been pre 
viously convicted of an offence punishable 
under S. 36, Excise Act. After the 
prosecution witnesses were examined and 
discharged, the applicant engaged a plea- 
der, who prayed for permission to cross- 
examine the witnesses. This request was 

snmm it being a 

1 1 , the accused was not 

if £ ‘° t* Praanclion 

ES°Aot?L, 


If any person, after having been previously 

convicted of an offence punishable under Ss. 34 

3o and 36 or S. 40, or under the corresponding 

provisions m any enactment repealed by this Act 

subsequently commits and is convicted of an 

offence punishable under any of those sections, 

he shall be liable to twice the punishment which 

might be imposed on a first conviction under 
this Act. 

Section 34 defines the various acts 
which amount to offences under the 
Excise Act and such acts are punishable 
with imprisonment for a term which may 
extend to six months. As the applicant 
was already convicted of an offence pun- 
ishable under S. 36. Excise Act, he was 
liable under S. 45 to be punished with 
imprisonment for a term of 12 months, 
b. 4 (IJ (w),^ Criminal P. C., defines 
warrant case” as a case relating to an 

offence punishable with death, transpor- 
tation, or imprisonment for a term exten- 
ding six months. The term “offence” 
also IS defined in S. 4 (i) (o) of the same 
<-ode as meaning any act or omission 
made punishable by any law for the time 
being m force. From this it is clear that 
the offence under S. 34, S. 35 or S. 36, i 
Excise Act, becomes an offence triable! 

under the Criminal Procedure Code, and ini 

view of S. 45, if a person is liable to be! 
punished with imprisonment for a term of ^ 
12 months, the case must fall within the' 

meaning of warrant case” as defined in 
^6 Criminal Procedure Code. The learned 

^ fr "TJ! * A is of opinion that 

^^cise Act, does not create a new 

otlence, but only empowers the Court to 

impose heavier punishment. It is im- 

nmterial that S. 45 does not create a new 
onence. 

purpose of the procedure 
to be followed in trying criminal cases.l 
the nature of the offence need not 
be considered. A case becomes a “sum- 
mons case” or warrant case’’ according 
to the nature and the measure of punish-1 
merit which the law attaches to the^ 
offences The terms of S. 45 leave noi 

doubt that all offences under Ss. 34 and 

36, Excise Act, which are committed 
after the conviction of the first offence, 
have to be tried as a “warrant case.” It 
appears to me that it leaves no option to 
the Magistrate in the matter. Con- 
sequently when the offence for which the 
applicant was prosecuted became punish- 
able under S. 45 with imprisonment for 
more than six months, it ought to have 
been tried as a warrant case. There has 
been a clear irregularity in trying this 
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case as a summons case.” The irregu- 
larity is fatal to the trial as it amounts 
jfco an illegality ; see Emperor v Chinna- 
payan (l). The course followed has 
gravely prejudiced the accused. I agree 
with the learned District Magistrate that 
such cases have to be severely dealt with, 
but the Judge has to see that he p?inishes 
crime without doing injustice. 

The learned District Magistrate’s argu- 
ment that the previous conviction can- 
not ha proved until after the accused is 
found guilty does not appear to be valid 
in view of S. 221 (7), Criminal P. C 
which provides that "the fact, date and 
place of conviction shall be stated in the 
charge.” Dealing only as I do with the 
trial of offences under the Excise Act, it 
appears to he necessary for the prosecu. 
tion to state at the outset the fact of pre- 
vious conviction. This was done in the 
present case, as 1 find a certified copy of 
an entry in the register of criminal cases 
relating to the accused’s previous convic- 
tion has been filed along with the challan. 

I set aside the conviction and order a 
retrial. This case will now be tried as a 
warrant case.” If the applicant is 
found guilty, the trial Magistrate will no 
doubt take into consideration the period 
of sentence already suffered by the ap- 
plicant, The accused will surrender be- 
fore the District Magistrate. 

_ _ Revision alloioed. 

(1) [19C6] 29 M^d. 372=4 Or. L, 
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Macnair, J. 0. 

Saibaj — Applicant. 

V. 

Gaffoor — Non-applicant. 

Criminal Revn. No. 351 of 
■cided on 3rd December 1931. 

Penal Code (1860), S. 441-” Conlinuing 
trespass No fresh offence by mere con- 
tinuing trespass. 

Remaining in possession of property after un- 
lawful entry is not a fresh offence of criminal 
trespass. To constitute criminal trespass as 
•defined in S. 441, there must either bo entry up- 
on property in the possession of another or un- 
lawful continuance thereon after a lawful entry. 

A lawful owner, who merely goes near to tbo 
land as ho dares, cannot bo said to have re- 
entered upon the land. It would probably 
amount to re-entry if the true owner entered up- 
on the land while the trespasser remained there • 

I. R. 1928 Pat. 124, Diss. from, [p 112 0 2] 

7. N. Herlekar — for Applicant. 

One Gaffoor took forciblo pos- 
session of a bouse of the applicant Saibaj, 
Saibaj filed a complaint under S. 448, 


1931, De- 


1932 

L P. C. Gaffoor was convicted and fined 
Rg. 50 but still did not give up posses- 
sion. A second complaint under S. 448, 
I. P. C., was laid ; Gaffoor was convicted 
in the Magistrate’s Court but was ac- 
quitted in appeal. The learned Sessions 
Judge has rightly stated that the con- 
viction cannot be sustained unless there 
was criminal trespass as defined in S. 441, 
I. P. C., and has held that remaining in 
possession of property after unlawful en- 
try is not a fresh offence of criminal tres- 
pass. 

I am asked to interfere in revision on 
the ground that the Sessions Judge has 
taken a wrong view of the law. The ap- 
plicant’s counsel relies on Emperor v. 
Bandhu Singh (l). In that case Mul- 
lick, A. C. J., stated that the continu- 
ance m possession of the trespasser is a 
recurring wrong and constitutes a new 
entry every time that the true owner 
goes upon the land or as near to it as he 
dares, to make a claim to it. He there- 
fore comes to the conclusion that each 
time that the true owner goes upon the 
land or makes a claim under circum- 
stances sufficient in law to constitute re- 
entry and the trespasser opposes him 
with the intention required by S. 441 a 
new offence under that section is commit- 
ted and a new liability arises. With all 
deference to the views expressed by Mul- 
lick, A.O.J .and Wort, J,, I am unable to ag- 
ree with this view. To constitute crimi- 
nal trespass as defined in S. 441. I. P. 0., 
there must either be entry upon property 
in the possession of another or unlawful 
continuance thereon after a lawful entry. 

I do not see how a lawlul owner who 
merely goes near to the land as he dares 
can be said to have re-entered upon the 
land. It would probably amount to re- 
entry if the true owner entered upon the 
land while the trespasser remained there 
but it is nob alleged that the applicant 
Saibaj entered the house at all. Gaffoor 
then did not make a fresh entry and has 
nob committed an act of criminal trespass 
as defined in S. 441, I. P. C. I have 
considerable sympathy with the appli- 
cant but remark that Ss, 145 and 522, 
Criminal P. C.. would have enabled him 
to got possession of the property had he 
taken action in duo time. The applica- 
tion is dismissed. 

W. d./r. k, a pplication dismissed. 

(1) A. I. R. 1928 Pat. 124=106 I. 0. 691=23 
Or. h. J. 99=6 Pat. 794. 
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Vithoha Plaintiff — Appellant. 

V. 

Bhawani and otlieTs — Defendants — 
Bespondents. 

Appeal No. 270-B of 1929, Decided on 
17bh September 1931, against appellate 
decree of Addl. Dist. Judge, Buldana, 
D/- 256h June 1929, 

Revenue Code (1928) S 179— 
Most nearly related” means related by con- 
-sanguineous relationship. 

‘‘most nearly related” occurring 

mS 209 Berar Land Revenue Code, 1896 and 
1 i -“srat Land Revenue Code, 1959 ex- 

ana denotes’ con- 
sanguineous relationship: U 0. C. 193* 7 O C 6 

and I. B. 1925 All 449, Re/. fp 113 n'n 

B. M. Bkagade—ioT Appellant. 

V. B. Dhoke for Respondents. 
Judgment.— This appeal arises out of 
a suit instituted for pre-emption by the 
appellant in respect of a share infield 

S. No. 2o. That field is divided into 
three parts viz., 25/1, 25/2 and 25/.3. 

25/-. is held by the plaintiff and the 

half-share m 25/3 is held by defendants 

2 to 4 and half-share by defendant 5. 
On nth April 1927, the defendants-res- 
pondents 2 to 4 sold their half-share in 

respondent-defendant 1 . 

174/192 

of the L ^ obtained actual possession 
o the share pre-empted by him. The 
plaintiff-appellant filed a suit out of 
hich this appeal arises for pre-emption 
of the same share on the ground that he 
has superior right of pre-emption. He 
based bis right on two facts, namely, 

fieW interest in the 

held and that he was more nearly related 

to the vendors than defendant 5. Both 

the Courts held that the plaintiff was 

not related to the vendors at all whereas 

defendant 5 was related to one of the 

iIuTt the 

exnri^- the appellant that the 

rinTr S To? 

Oode IftQfi A Land Revenue 

B^lufclToaf- 

IshinhvQffi •#.’ excludes relation- 

saTuiLT“'‘^; it denotes con- 

is ChaTrfhT defendant 5 

consanguineous relation between a 
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father-in-law and a son-in-law. In cases 
of those persons who are related by 
marriage it is hardly possible to deter- 
mine the degree of relationship. How is 
it possible to determine the degree of 
propinquity of a man with his sou’s 
tather-in-law on the one hand and his 
grandson s father-in-law on the other •> 
Ihe expression most nearly related” 
cannot liave any meaning in regard to 
relationship originating from marriage 
It IS only when the relationship is based 

gcimty, that it is possible to determine 

P''°P'“'l“ity. The learned 
Judge of the lower appellate Court is of 
opinion that relationship which is 

includes that of a 
sister s son and a daughter’s son. This 

relat; ^ between cognatic 

relationship and that of affinity and can- 
not be accepted as a correct exposition 
of the law. Relationship which exists 
rough the father or mother, brother or 

tTf' different kind from 

between the members of two distinct 
stocks. While in the first case there is 
community of blood in the latter case 
there IS none audit is for this reason 
that It IS impossible to determine the 

degree of propinquity in regard to the 
relations of the latter class. 

The learned Judge of the lower appel- 
late Court has apparently misunderstood 

AT"'® Muhammad Ayub 

Khan v. Kaniz Fatima Bibi (1). There it 

IS clearly held that the relationship men- 
tioned in S. 9, Oudh Laws Act mTng 
consanguinity from a common stZlTs 

Golab Kuar (2). The same view was 
taken in Abhainandan Prasad v Pash 

f.“‘ 1‘ tha. de/aSi 

5 s relationship with defendant 2 as 
a leged, has no bearing on the question 
o determining the priority in the matter 
of pre-emption. The issue as to the 
quantuin of interests held by the plain. 

5^haT?oTh respondent 

5, has not been investigated. The de 
termination of the case rests entirely 
upon the nature of the finding on that 
issue. The case will therefore go back 
to the lower appellate Court for deter- 

(1) [1910J 14 0. C. 193=11 I~C~9]T~ 

(2) [1904] 7 0. 0. 6. 

(3) A._^L R. 1925 All. 449=87 I. C. 298=47 All. 
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mining the issue which has been left 
open. The plaintiff’s appeal succeeds. 
The respondents will bear the costs of 
this appeal and those of the lower appel- 
late Court. The costs of the first Court- 
will abide the result. 

v.B./r.K. Case remanded. 
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Niyogi, A. J. C. 

Tarahai — Plaintiff — Appellant. 

V. 

Chogmal and anothe) — Defendants — 
Respondents. 

Misc. Appeal No. 20-B of 1931, Deci- 
ded on 14th December 1931, against order 
of Audi. Dist. Judge, Buldana, D/- 10th 
August 1931. 

s.Ma) Civil P.C. (1908), S. 20— “Carrying on 
business’* — Ginning factory of one person re- 
maining dormant under special contract of 
combination with other factories — Owner 
continuing to derive profit from contract— > 
Owner is deemed to be carrying on business 
of ginning factory. 

The test of carrying on business is not the con- 
tinuity or intermittancy of the business, butt-he 
fact of owning interest in the business and re- 
ceiving profits. Consequently a person must bo 
deemed to ba carrying on a business of ginning 
factory if under a special contract of combina- 
tion entered into by him with other factories, 
his factory remains quiescent and he derives pro- 
fits from the contract. Under the circumstan- 
ces the intervals of inactivity do not imply either 
suspension or cessation of business: A. I. R. 1922 
All. 3G7 and Sowf/t Behar Ry. Co. v. Inland Reve- 
nue Commr.y (1925) A. C. 476, 7?e/.; 18 Bom. 
294; A. I. R. 1929 Mad. 146; A. I. R. 1929 Mad. 

1030 Lah. 818 and A. I R. 1927 
Mad. 689, Dist. [P 116 0 1] 

(b) Civil P. C. (1908). O. 30, R. 1— Persons 
carrying on business as firm in British India 
are liable to be sued in British India irres- 
pective of whether they are non-residant 
foreigners. 

Two or more persons carrying on business in 
the name of a firm in British India, are liable to 
bo sued in British India in the name of the firm, 
and would be amenable to the jurisdiction of any 
competent Court in British India irrespective of 
whether thev are British subjects or foreigners: 
17 Bom. 662; 25 Born. 628 and A. I. R. 10^^ 
Mad. 158, Re}.\ 12 Bom. 607, not Appr, 

[P116C2] 

H. S. Gour, P. S. Kotval, M. B. Kill- 
kliedct M. a. Bobde and A. B, Kullcarni 
— for Appellant. 

A. V. Khare — for Respondents. 
Judgment,— The appellant Tarabai 
instituted a suit against the respondents, 
Chogmal Mulchand and Bansilal, who 
constituted a firm styled * ‘Chogmal Shan- 
karlal,” for recovery of moneys advanced 
for the purposes of respondents* ginning 
and pressing factory at Deulgaon Eaja. 


The fact which gave jurisdiction to the 
Court of the Additional District Judge, 
Buldana, was, inter alia, alleged to be 
that the firm carried on business of gin- 
ning and pressing within the limits of its 
jurisdiction. The respondents pleaded 
that the Court had no jurisdiction to try 
this suit for the reason that the pressing 
and ginning factory owned by the res- 
pondents at Deulgaon Raja had ceased 
to work for time prior to the institution 
of the suit, as the respondents’ firm had 
entered into a contract of combination 
with other factory owners under which 
the respondents’ factory was to remain 
quiescent. The lower Court found that 
the respondent’s factory at Deulgaon 
Raja had ceased working some time prior 
to the institution of the suit and, conse- 
quently held that as the respondents 
were not carrying on business within its 
jurisdiction the Court was not competent 
to try this suit. It therefore returned 
the plaint for presentation to proper 
Court under O. 7, R. 10, Civil P. C. The 
plaintiff has preferred this appeal. 

The principal point for determination 
in this appeal is whether the respondents 
should be deemed to have been carrying 
on business at Deulgaon Raja notwith- 
standing that their ginning and pressing 
factory had been kept inactive on account 
of the respondents having joined the 
combination. It appears that the res- 
pondents carried on their business in two 
different ways; the ginning business was 
carried on under a contract of combina- 
tion which was made every year, while 
the pressing business was carried on 
under a contract of combination which 
was for five years. Under this method 
of carrying on business while some of the 
factories are kept active, others are kept 
closed, although even the latter class of 
factories have to be maintained in good 
working order and in readiness for any 
emergency and the owners are entitled to 
a share in the joint profits of the com-; 
bination. The question for determina- 
tion is whether the respondents should 
be regarded as not carrying on business 
by reason of their factory being kept in- 
active in accordance with the agreement 
described above. It appears to me that 
the circumstance that the respondents' 
factory was kept inactive does not imply 
either suspension or cessation of business 
which the respondents carried on by 
means of the factory at Deulgaon Rajov 
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Analyzing the nature of the contract of 
combination, it would appear that the 
pressing and ginning business which is 
ordinarily carried on at Deulgaon Raja, 
necessarily involves quiescence of some 
factories. Notwithstanding a factory is 
inactive the owner realizes profits by 
virtue of his ownership of the factory, 
pursuant to the contract of working in 
combination. It is not denied that some 
factories w'hich were subject to the con- 
tract of combination were actually work- 
ing and it is out of the profits accruing 
from these active factories that the res- 
pondents were entitled to claim a share, 
in other words in consideration of keep- 
ing their own factory dormant probably 
tor- the purpose of obviating unfair com- 
petition the respondents acquired inte- 
rest during the term of the contract in 
the factories, which were working for 
profits. Considered from this point of 
View the respondents’ position was pre- 
cise y the same as that of those owners 
whose factories were to be kept working 
It cannot therefore be said of him that 
be was not carrying on business any 
more than it could be said of the others. 

, of carrying on business is not 

tbe continuity or intermittency of the 
business but the fact of owning interest in 

Bam V. Mangal Sen{l). a similar ques- 

I'?" ^®°*®'on and their Lord- 
ships held that the expression “carrying 
on business occurring in S. 20 (a). Civil 

. C., IS used as distinct from personally 
working; it does not necessarily involve 
personal presence or personal effort. It 
only means having an interest in a busi- 
Iness at that place, a voice in what is 
done, a share in the gain or loss, and 
some control, if not over the actual me- 
thod of working, at any rate upon the 
existence of the business. In the pre- 
sent case it is manifest that the respon- 
dents had an interest in the ginning and 
pressing business of Deulgaon Raja and 
had a share in the gain or loss, and as 
partners in the combination had some 
control however small over the business. 
The mere fact that the respondents’ own 
factory was kept inactive will not affect 
the issue: South Behar By. Co. v. Inland 
Bevenue Commissioners (2), provides a 
parallel, although the question related 
to the assessment of i ncome-tax. Iq that 

(1) A. I. R. 1922 All. 367=65 1 0 9^" 

<2) [1925] A. C. 476. 
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case the issue for determiuation was 
whether the South Behar Railway Co., 
were company carrying on a trade or 
business or undertaking of a similar cha- 
racter and liable to be assessed to cor- 
poration profits tax. The company en- 
tered into a contract with the Secretary 
of State for India in 1395, to find the 
money and materials for the construction 
of the railway wliich was to be under- 
taken by the Secretary of State through 
such agency as he should appoint, but at 
the risk and cost of the company. The 
Secretary of State, as from the opening 
of the railway and until the determina- 
tion of the contract, was to work and 
maintain the railway and was to retain 
a percentage of the gross receipts of the 
railway, the balance being the net earn- 
ings of the company. 

By a supplemental contract made in 
1906, after the railway had been opened, 
the company, until the determination of 
the principal contract, was to relinquish 
the railway to the Secretary of State in 
consideration of a fixed annuity to be 

paid half-yearly to the company in lieu 
of the percentage of earnings payable 
under the principal contract. Since the 
supplemental contract the'only business of 
the company was to receive the annuity 
and to declare dividends. It was held 

^ that the company carried on a business or 
similar undertaking within the meaning of S. 52, 
Finance Act, 1920, and was therefore liable to 
corporation profits tax.” 

While delivering his opinion Lord 

Sumner, observed as follows: 

Business is not confined to being busyj in 

many businesses long intervals of inactivity 
occur. 

It is therefore clear that the respon- 
dents were carrying on business although 
their factory remained dormant under a| 
special contract. The learned counselj 
for the respondents relies on Gosamz 
Shri Girdhariji v. Shri Goverdlian Ldji 
(3), Bombay Co. v. Mtmicipal Council, 
Dindiguh A. I. B. 1929 Mad. 146; John 
V. Oriental Government Security Co,, 

7. 22. 1929 il/at?. 347; B.J. WyllieSc 

Co. v. Secy, of State, A. I. B. 1930 Lah. 
818 Govindr ajulu Naidu v. Secy, of 

State (4). I find that these cases have 
no bearing on the point at issue. In Go- 
sioami Shri Girdhariji v. Shri Gover- 
dhan Laljj (3), th eir Lordships of the 

(3) [1893] 18 Bom. 294=21 I. A. 13=6 SaT 
396 (P.G.), 

(4) A. I. R. 1927 Mad. 639=105 I. C. 576=60 
Mad. 449.* 
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Privy Council were considering the ques- 
tion as to whether the Acharya of the 
Vaishnav community (residing at Ude- 
pur) who had an establishment for the 
collection and entry of gifts made by 
devotees at Bombay, was carrying on 
business within the meaning of Cl. 12, 
Letters Patent, 1865. Their Lordships 
held that; 

“ The receipt of donations at Bombay or ac- 
ceptance of offerings on ceremonial visits, was 
not tantamount to carrying on business, which 
is intended to relate to a business in which a 
man may contract debts, and ought to be liable 
to be sued by persons having business transac- 
tions with him.*’ 

In Bombay Co. v. Municipal Council, 
Dindigul, A. J. R. 1929 Mad. 146, it 
was held; 

*' Where profits are earned in one place, while 
the business is controlled from another place, it 
is the latter place where the profits must be held 
to be earned.” 

This case properly interpreted favours 
the appellant, inasmuch as under the 
contract of combination the respondents 
ought to be considered to control their 
business at Deulgaon Raja; John v. Ori- 
ental Government Security Co., A. I. R. 
1929 Mad. 347, is also distinguishable 
since it was held that a company which 
has an agency in Madras, doing nothing but 
act as a post office forwarding proposals 
and sending moneys and not having any 
discretion in the matter either to con. 
elude contracts or to vary them or to 
enter into them, did not carry on busi- 
ness in Madras. In the two last men- 
tioned cases the question for determina- 
tion was whether the Secretary ot State 
should be regarded as carrying on busi- 
ness and it was held that 
carrying on Government was not carrying on 
business, which implies the object of gain or 
profit,” 

The case affords no assistance in the de- 
termination of the point at issue in the 
present case. It is next contended for 
the respondents that they, being non- 
resident foreigners, could not be sued in 
British Indian Courts notwithstanding 
that they were carrying on business in 
British India. No doubt the view taken 
in Kessowji Damodar Jairam v. Khimji 
Jairam (5), supports this contention. But 
it must be noticed that this view was 
overruled in Girdhar Damodar v. Kassi- 
gar Hiragar (6), and was not followed in 
Ramhhat v. Shankar Baswant (7) and in 

(sT 1888J 12 Bom. 60?'. 

6) L1893] 17 Bom. 602. 

7) LlOOl] 26 Bom. 628=3 Bom. L. R. 82. 


J anoo Hassan v. Bateku Kamandu (8)* 
Apart from these judicial authorities, 
O. 30, R. 1, Civil P. 0., provides a com- 
plete answer to the respondents* con- 
tention. The respondents are sued in 
the name of the firm and as they have 
been found carrying on business in 

British India they would be amenable to 

the jurisdiction of any competent Court 
in British India irrespective of whether 
they are British subjects or foreigners. 
O. 30, Civil P. C, is a reproduction of 
the principal rules comprised in 0. 48 (a) 
of the English Rules. While interpre- 
ting 0. 48 (a) of the English Rules, Lord 
Esher, M, R. in Worcester City and 
County Banking Co. v. Firhank Pauling 
& Co. (9), observed as follows: 

“ Reading R. 1, 0. 48 (a) with Rr. 8 and 8, it 
seems to me that it is now immaterial whether 
the writ is against an English firm or against a 
foreign or colonial firm and the only question 
to be considered in order to see whether the case 
comes within the rule is whether the firm car- 
ries on business within the jurisdiction. If the 
firm carries on business within the jurisdic- 
tion, then whether it is an English or a foreign 
firm and whether it also carries on business in a 
colony or abroad or not, a writ may be issued 
against the partners in the firm name.” 

This statement of the law fully sup- 
ports the plaintiff in the present case, 
who has sued the respondents in the 
name of the firm and has proved that the 
firm carries on business at Deulgaon 
Raja within British India. 

The result is that the appeal is allow- 
ed and tlie suit remitted to the lower 
Court for trial. The respondents* cross- 
objections consequently fail. The- res- 
pondents will bear the coats of both the 
Courts. Pl6ader*8 fees Rs. 60. 

v.B./r.k. Appeal allowed. 

(8) A. I. R. 1924 Mad. 168=76 I. 0. 762. 

(9) [1894] 1 Q. B. 784=63 L. J. Q. B. 642=9 
R. 867=70 L. T. 443=42 W. R. 402. 
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Jackson, J. C. 

Abdul Razak — Accused — Applicant. 

v. 

Municipal Committee, Nagpur — Non- 
Applicant. 

Criminal Revn. No. 324 of 1931, De- 
cided on 28th October 1931, 

C. P. Municipalities Act (1922), S. 189 — 
Conviction under S. 133— Continuing fine 
cannot be prospective. 

Where the Magistrate convicts the accused 
under S. 138 and further orders the accused ta 
remove his merchandise outside the Munioipal 
limits by a certain date and imposes a daily fine 
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in default of removal, such order is illegal. The 
imposition of a continuing fine cannot be pro- 
spective but can only follow on proof that the 
offence has been continued. [P 117 C 1] 

B, G. Bao — for Applicant. 

P. K. Salve — for Non-Applicant. 

Order. There is a mistake in the 
order of the trial Court in that reference 
has been made to S. 199 instead of S. 189, 
Municipalities Act. This, to my mind, 
does not affect the legality of the convic- 
tion. The order however requiring the 
accused to remove his merchandise out- 
side Municipal limits by a certain date 
and imposing a daily fine in default of 
removal seems to me clearly illegal. The 
imposition of a continuing fine cannot in 
my opinion be prospective, but can only 
follow on proof that the offence has been 
continued.^ The second sentence of the 
Magistrate s final order is set aside. 

p.N./r.k. Order accordingly. 
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Staples, A. J. C. 

M anikchand~TiQiQndiZ.ut— Appellant. 

V. 

Biishna Plaintiff — Respondent. 

Misc. Appeal No. 55 of 1930, Decided 
on 30th November 1931. 

❖ Evidence Act (1872). S. 35- Entry in 

birth is ad- 

mi..ible to prove age when such duty is cast 
upon school master under standing orders 

cast upon any 

officer or minister to make an entryf and in 
pursuance of such duty he duly makes an entry 
in his register, such entries are admissible in 
evidence. Thus since under Education Manual 
of the Central Provinces and Bcrar, Part 2 
Ch. 6, Art. 27, which deals with the admission 
of pupils, it is laid down that in case of a pupil 
admitted to a recognised school for the first time 
the date of birth shall be ascertained from the 
parent or guardia,n in writing and entered in 
the admission register, and consequently there 
IS a duty imposed upon the schoolmaster to 
enter the age of all pupils he admits in his re- 
gister, such entry is admissible in evidence to 

^ of 

34, Dist. A. I. R. 1927 

tP 118 C 1] 

VT. ' Naydu and B. V. 

A/iare— for Appellant. 

O. S. Lule for Eespondent. 

a respondent brought 

a sujt for setting aside a sale of his half 

share in Field No. 29 of Mauza Mana in 

the Chanda District, which was effected 

of ftl in favour 

Zt inri 7 Pl^as were 

P orward by the defendant in the trial 


Court and several issues were framed. 
The suit however was really dismissed 
on the ground of limitation only and it 
was held that the suit was barred under 

Art, 44, Lim. Act, as the plaintiff had 

attained majority more than three years 
before the suit. On appeal however that 
finding was reversed by the District 
Judge, who held that the plaintiff was 
born on 24th July 1907, that he attained 
majority on 24th July 1925 and that the 
suit, which was brought on 21st July 
1928, \\a9 witiiin time. He accordingly 
reversed the decree of the trial Court 
and remanded the case under 0. 41, 
R. 23 for a fresh decision upon merits. 
The defendant has now preferred this 
second appeal against this finding and 
the order of remand. The only question 
then to be determined in this appeal is 

whetlier the finding of the lower appel- 
late Court that the respondent Krishna 
was born on 24th July 1907 is correct. 
That finding is a pure finding of fact on 

the evidence, and it cannot now be set 
aside in what amounts to a second appeal 
as the lower appellate Court was under 
DO misconception in the matter and has 
not misconceived the evidence. The 
argument however put forward by the 
learned counsel for the appellant was 
that the Courts below were wrong in 
admitting inadmissible evidence, namely 
Exs. P-17, P-18, P.19 and P.20. The ob- 
jection seems to be on two grounds : one, 
as stated in the second ground of the 
memorandum of appeal, that these docu- 
ments were only copies of the original 
documents which are not on the record, 
and. secondly, that they are not admi- 
sible in evidence to prove the age of the 
plaintiff-respondent according to the 
decision in Mr. Collier v. Mrs. Baron 
U;. Further as regards the declaration 
(Ex P-rz; It was argued that that was a 
declaration by one Sheikh Ramzan, who 
was not the guardian of the minor.' 

As regards the fact that these exhibits 
are copies, I do not think much need be 

said and no argument was put forward 
before me by the learned counsel for the 
appellant. They are, duly attested 
copies, and there is nothing to show that 
the originals were not produced in Court: 
on the contrary, it appears that the 
originals were produced and therefore 
the copies are admissible in evidence. 

As regards th e contention that such en 
(1) [1905] 2 N.L.R. 34; 
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tries in scliool admission registers or 
■affidavits with regard to age and such 
registers are not admissible in evidence 
according to the decision in Mr. Collier 
V. Mrs, Baron (l), I would refer to my 
judgment in Deoha v. Durgaprasad (2). 
I would point out that a distinction can 
be drawn between an entry in a Bap- 
tismal register and an entry in a School 
Admission Register. As stated in that 
judgment, it is not the duty of a priest 
under any official order when baptising 
a child to ascertain the age of the child 
or to record the age : on the other hand, 
a schoolmaster, when admitting a boy 
into his school, is bound under standing 
orders to inquire about his age and to 
enter his age in the register. As noted 
in Mr. Colliery. Mrs. Baro?i(l) at p. 37: 

a marriage register is evidence not only of the 
fact of marriage, but of the time of its celebra- 
tion ; for both these facts must have been known 
to. the clergyman making the entry and it was 
his duty to state them correctly in the register.” 

Thus, where there is an official duty 
cast upon any officer or minister to make 
an entry, and in pursuance of such a duty 
he duly makes an entry in his register, 
such entries are admissible in evidence. 

I would refer to the Education Manual 
of tlie Central Provinces and Berar. Part 
2, Oil. 6, Art. 27, which deals with the 
admission of pupils. It is there laid 
down that in the case of a pupil admitted 
to a recognized school for the first time, 
the date of his birth shall be ascertained 
from the parent or guardian in writing 
and entered in the admission register. 
Thus under standing orders there is a 
duty imposed upon the schoolmaster to 
'enter the age of all pupils whom lie 
ladmits in his registers and such entries 
therefore are admissible in evidence to 
prove the age of the persons concerned, 
I would in this connexion refer to 
Bkanudas v. Krishnabai (3). 

The other contention about the deola- 
ration or affidavit in Ex, P-17 has nob, 
I think, much force. It is true that the 
affidavit was made by Sheikh Ramzan, 
who has been examined as P. W. 18, and 
that he was not the guardian of the 
plaintiff at the time. On the other hand 
he has deposed that he has been in the 
service of the plaintiff’s family for 30 
years from the time o f the plaintiff’s 

(2) Second Appeal No. 48-B of 1931, Decided 
on 21st October 1931. 

(3) A.I.R. 1927 Bom. 11=99 I.O. 307=50Bom. 
716. 
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father and that he made the affidavit as 
regards the plaintiff’s ago before the 
Head Master of the Punwat Maratki 
School about 10 or 11 years before the 
time of his deposition after consulting 
the Register of Births and Deaths, which 
was in the possession of the malguzar, 
and that he had satisfied himself of the 
correct date of the plaintiff’s birth from 
that register. Such evidence is surely 
admissible and cannot be rejected merely 
on the ground that Shaikh Ramzan, who 
was acting on belialf of the plaintiff’s 
mother and guardian, w’as not himself 
the plaintiff’s guardian. I am of opinion, 
then, that there is no force in the 
grounds put * forward on behalf of the 
appellant, that no inadmissible evidence 
has been admitted by the Courts below 
and that the finding, with regard to the 
age of the plaintiff-respondent cannoiHbe 
disturbed. I therefore dismiss the ap- 
peal. Costs of the appeal will be borne 
by the appellant. I fix pleader's fees at 
Rs. 25. Other costs will follow the event. 
v.b./r,k. Appeal dismissed. 
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Niyogi and Grille, A. JT Cs. 

Karimhhoy Shavishuddin — Applicant. 

V. 

Budra Pratap Singh and another — 
Non-Applicants. 

Misc. Pebn. No. 6 of 1931, Decided on 
12bh August 1931. 

(a) Civil P. C. (1908), S. 100— Breach of 
contract — Suit for damages — Finding at to 
what damages should be paid is question of 
fact — Contract Act S. 73. 

In a suit for damages caused by a breach of 
contract, the finding as to the amount of dama- 
ges that should be awarded to the plaintiff is a 
question of fact and not at all a question of law. 

LP 119 0 21 

(b) Landlord and Tenant— Royally— Where 
tenant pays royalty to landlord it is reco- 
verable on breach of contract. 

Where the plaintiff has paid a certain sum as 
royalty to a zamindar for a certain lease the 
plaintiff on recover that amount from the 
zamindar on breach of contract of tho lease, in 
spite of the fact that the plaintiff was a sub* 
lessee and exclusive of any question of privity of 
contract between them. tP 120 C 1] 

(c) Civil P. C. (1908), S. 110— Modification 
of lower Courts decree by High Court of 
pecuniary nature in appellant's favour— *It It 
variation of lower Court’s decree — But ap- 
pellant cannot make that ground for appeal 
to Privy Council on grounds unconnected or 
dissociable from those in which Courts were 
of one mind. 

Where the modification of a decree of a lower 
Court consists of a modification of a pecuniary 
nature in tho appellant’s favour ou a matter to 
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be debated before the Privy Council, it amounts 
to a variation of the decree of trial Court and it 
is immaterial as far as that point is concerned, 
whether under S. 110, any substantial question 
of law is involved. But the appellant cannot 
make that decision a basis or appeal to the 
Privy Council on grounds unconnected with or 
rather dissociable from those on which he has 
succeeded and ou which the Courts were of one 
mind : 8 C, W. N. 294 and A. j. R. 1922 All. 
89 = 44 AIL 200=64 I. C. 916 held Overruled 

: -t- P* 

192/ Cal. 543, Rel. on. [p 119 C 2] 

W. E. Eur anile and Fida Hussain — 
for Applicant. 

Finkhede and A. E. Kulkarni — for 
Non-Applicants. 

Judgment.— This is an application for 
leave to appeal to His Majesty in Coun- 
cil against the judgment and decree 
passed by a Bench of this Court in First 
Appeal No. 66 of 1929. The applicant 
was the plaintiff-appellant in the litiga- 
tion and had sued a zamindar and an- 
other for recovery of damages arising out 
of a breach of contract. The co-defen- 
dant had himself originally entered into 
a contract with the zamindar and the 
trial Court held that the plaintiff was a 
sub-lessee of the co-defendant and dis- 
missed the suit, holding that there was 
|no privity of contract between him and 
the zamindar. This Court allowed the 
appeal to the extent of Es. 5.000 with 
interest holding that there was privity 
of contract between the plaintiff and the 
zamindar defendant, but that, applying 
the rule laid down in the explauatln to 

b. 73, Contract Act. the appellant, by 

deliberately refraining from using the 
means offered him to mitigate the loss 
caused, had forfeited any claim to com- 
pensation on account of money invested 
in the undertaking, which was one for 
the cutting of timber and converting it 
.into sleepers, and estimated profits. The 
^^plicMt now desires leave to appeal to 

of claiming that 

Es. .,1,000 should have been awarded 

him m place of Es. 5,0L0. Most of the 
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from a breach of ^contract th “S® arising 
existed of remedvine 

by the non-nerfn^o® ‘“e inconvenience caused 
taken into aMoun“”““ contract must be 


This is a direction as to the points 
which the Court has to consider in a suit 
for damages caused by a breach of con-i 
tract. The direction has been followed; 
and the conclusion at which the Court 
arrived (and which is concurrent with 
the conclusion reached in the trial Court) 
IS not a question of law at all but a ques- 
tion of fact. No other point of law is 
urged as arising in this case, and the 
question that remains for determination 

IS wliether the decree does or does not 
affirm the decision of the Court below 


1 


V 


.) - 


<5 


It had been the practice of this Conrtl 
and of other High Courts in India to 
consider that where the modification of t 
decree of the lower Court consisted of a 
modification of a pecuniary nature in the 
appellant s favour on the matter which 
was to be debated before the Privy Coun 
cil the decree was an affirming decree - . 
Sree Nath Roy Bahadur v. Secretary ofc j 
State (1), and Eamal Nath v Bithn/i * 
Das (2). This contention can no loS 
be regarded as good law by virtue of thei 
decision of their Lordships of the Privy 
Council in A-niiapurjiabai v. Buprao (3} 
where it is laid down that such 4i^- A 
enhancement in the appellant’s favour iS' ' - 
a variation of the decree of tlie first 

Court and that consequently it is imma- 
terial under S. 110, Civil P. C whe 
ther any .substantial question of law 
IS involved Prima facie it would seem 
therefore that this case falls within the 
rule of Annapurnabai v. Buprao (3) but 
a further point for consideration arises 
and that is whether the subject-matter 
m respect of which Es. 5,000 has been 
awarded, is the matter which the anX 
cant desires to be discussed before tbZ 

in the trial 

Court the claim made by the plaintiff 
was specified as falling und.er four hearlv 
namely : (l) Es. 5,000 paid by himself 
as royalty m advance. (2) Es. 2,000 for 
the refund of the deposit made by Sara!- 
Chandra Bose, the defendant who ori 
ginally took the contract from the zamin- 
dar, Es. 3,516 for the amount which 
the plaintiff himself had invested in the 
undertaking and (4) Es. 1,05,000 on ac- 
count of the loss of the estimated profits 
The claim in respect of Es. 2,000, refund 


’•4 


(1) [1904] 8 O.W.N. 294. 

(2) AXB. 1922 All. 89=64 I.C. 916=44 All 

(3) A.I.R. 1925 P.C. 60=86 I.C 
319=51 Cal. 969 (P.C. ). 
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of deposit made by Sarat Chandra Bose, 
is not pressed. Pis. 5,000 whicli this 
Court awarded to tlje plaintilV is for the 
refund of royalty which he paid to the 
zaniindar and which the lower Court had 
disallowed on the f^round that he was a 
sub-lessee of tlie co-defendant and con- 
sequently net entitled to claim from the 
zamindar. 

Wo may note that this Court has held 
.that the amount advanced as royalty 
^having been paid by the plaintiff him- 
self w’as recoverable from the zamindar 
exclusive of any question of privity of 
'Contract between them. We are in res- 
Ipectful agreement with tiie opinion of 
Ranidn, C. J., expressed in Narendra Lai 
V. Gopendra Lai (4), that the decision of 
tlieir Lordships in Anyiapurnahai v. 
liuprao (3), does not go so far as to 
entitle a person whose claim has been 
enhanced on appeal to the fullest extent 
on that particular claim, to make that 
decision a basis for a further appeal on 
grounds unconnected with or rather dis- 
sociable from those on which ho had suc- 
ceeded, and on wdiich the Courts were of 
one mind. On the facts before us it is 
clear that nothing more could he reco- 
vered in respect of the royalty paid in 
advance and it has been held that the 
question of the repayment of royalty was 
independent of any question of privity 
of contract between the parties. The 
point for consideration whicli remains is 
therefore whether the clairii in respect 
of the remaining items, namely, Rupees 
3,516, the amount alleged to have been 
invested in the undertaking, and the re- 
duced claim on account of the estimated 
profits, in respect of the inadmissibility 
of which the Courts are of concurrent 
opinion, form a claim distinct from that 
in respect of the royalty which has been 
allowed. It is clear that nothing is 
claimable in respect of the royalty ; the 
applicant has received his demand there- 
of in full. In Annapurnabai v. Ruprao 
(3), leave to appeal was given on the 
claim in respect of which an enhance- 
ment had been permitted and the leave 
to appeal in respect of other items in the 
suit, on whicli there had been concur- 
rent findings, was not asked for. 

It is strenuously urged before us that 
as the case is one for damages arising out 
of a breacii of contract, separate items 
making up the total claim cannot be dis- 
(4) A.i.R. 1927 Cal. 543=103 LC. 65. 


sociated, and the subject-matter is one 
and indivisible. We have already ad- 
verted to the finding that the plaintiff is 
entitled to a refund of Rs. 5,000 apart 
from the question of privity of contract 
between the parties. This will be found 
in para. 8, of this Court’s judgment and 
in the circumstances it appears to us 
that this claim is exciseable from the 
remaining claim which is for damages on 
account of the loss of money invested 
and potential profits. It is true that the 
trial Court held that the plaintiff had no 
case, since he had no privity of contract 
with the zamindar, and that this Court 
held that there was privity of contract 
hut that the plaintiff’ by his own action 
had destroyed his claim for damages; but 
we do not consider this as derogating in 
any way from the concurrent nature of 
the findings and that part of the decree 
wliich maintains that the plaintiff is not 
entitled to any damages. Both Courts 
came to a determination as to what the 
damages would have been if damages 
could be found assignable, and both 
Courts are agreed that the plaintiff dec- 
lined to continue work in pursuance of 
the contract which had only temporarily 
been stopped, when lie should reason- 
ably have done so when facilities for 
continuance were provided by the zamin- 
dar. Although the explanation to S. 73, 
Contract Act, is not mentioned specifi- 
cally by tlie trial Court in its judgment, 
the application of that direction is the 
basis of tlie trial Court’s findings on is- 
sues 11, 12 and 14. The Courts there- 
fore are of one mind that in no case 
would the plaintiff be entitled to any 
damages or for a refund of the amount 
alleged to have been invested. We con- 
sider that the refund of Rs. 5,000 with 
interest ordered in this Court is indepen- 
dent of the claim for damages which the 
applicant now prefers, and that, conse- 
quently, the decision of their Lordships 
in Annapurnabai v. Ruprao (3), does 
not apply to this case and are conse- 
quently of opinion that this application 
for the grant of a certificate should be 
refused. The application is dismissed 
with costs. Pleader’s fee Rs. 40. 
b.y./r.k. Application dismissed. 
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Full Bench' 

Macnair, J. G., Sdehedar and 
Niyogi, a. J. C’s. 

Mohammadi Gul Eoliilla — Appellant;. 

V. 

Emperor— 0])-po^\tQ Party. 

^ Criminal Appeal No. 345 of 1931, De- 
cided on 9th May 1932, against order of 

Sess. Judge, Nagpur, D/- 28th October 
1931. 

(a) Criminal P. C. (1898), Ss. 417 and 
430— Appeal by accused against conviction 

T minor offence heard and deci- 

ded by High Court— Appeal under S. 417 
from judgment of acquittal of graver offence 
18 competent. 

Per Macnair, J. C. and Suhhedar, A. J. C.~ 
An appeal under S. 417 can be preferred although 
an appeal preferred by the accused against his 
conviction has already been heard and decided 
by the High Court. A judgment which acquit? 
the accused of a graver chargelbut convicts him 
of a minor offence can be attacked by filing two 
distinct appeals. Niyogi, A. J. C. dissenting. 

rQx Macnair, J. C . — The proviso ‘to S. 430 
merely means that judgments of the lower Court 
can be varied by a superior tribunal in the man- 
ner specified in S. 417 and Ch. 32. It fur- 
nishes no authority for the proposition that a 
■Gourt can vary its own judgment when deciding 
an appeal presented under the provisions of 

i \ . [P 122 02] 

Per Subhedar, A. J. C.- If the Government 
iJrefers an appeal against the acquittal fcr the 
major offence, after the appeal by the convict 

^3 1 Q m 1 Q ^ * minor offence is 

dismissed, it is open to the accused to question 

the proprie-ty of his previous conviction^and to 
the appellate Court to give effect to thia.plea by 
dismissing the Government appeal and making 
suitable recommendation to the Local Govern- 
ment if the Court came to the conclusion that 
on the facts established the convict was not 
guilty of any offence at all, or in the alternative 
by accepting the Government appeal and sub- 
stituting a conviction for the major offence* 

1926 Bom, 

000, Viss. from. [p 125 C 1] 

Per Niyogi, A. J. G. —An atppeal by the Local 
Government against a subordinate appellate 
Court s judgment of acquittal of a graver offence 
IS competent only if it is filed before the High 

convietinn T"-" judgment in appeal from 

th“s "“y reason 

mnvpfnr standing counsel may 

of the convict’s appeal in- 

stens tnw Local Government is taking 

steps towards filing such an appeal [P 127 G 1] 

lion of.®"** 304-Inlerprela- 

nre^tld b® i“‘®r- 

of onln»W punishment for the offence 

of culpable homicide in all eases where the ac- 

‘Oused cannot be convicted of murder. [P 123 0 1] 

19S2 N/16 & 17 
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* (c) Criminal P. C. (1898), S. 403 — Ap- 

plicability of. 

Per Macnair, J. C.— S, 403 refers to a fresh 
trial. It has no application where the decision 
of both appeals by the convict and the appeal by 
the Government is a continution of the origi- 
nal trial. j^23 Q 2J 

=^(d) Criminal P. C. (1898), Ss. 417 and 
4.50— Appeal against conviction before Bench 
Bench may form opinion that some other 
conviction has been wrongly upheld in pre- 
vious appeal. ^ 

Per Macnair, J. C. — A Bench of two Judges 
when considering an appeal against a conviction 
may form an opinion that some other conviction 
of the appellant had been wrongly upheld in a 
previous appeal. In either case they will nre- 

sumably make a recommendation to Government 

that action should be taken under the provisions 
of b 401. [P123 C2] 

(e) Criminal Trial — Sentence — Person 
guilty of major offence is guilty of minor 
offence— Criminal P. C , Ss. 423 and 417 

er Macnair, J. 0.— A person who is guiUy of 
the major offence is guilty of the minor offeLe 
The substitution of punishment for the maior 
offence for a lesssevero punishment for the minor 
offence does not involve variation of the convic- 
tion and sentence for the minor offence. 

^ P* C. (1898),^ ^S^’ 4 ^ 7 ^— Ap- 

Appeals should be preferred by the Government 
with all reasonable expedition possible. Where 
lu the opinion of the standing counsel it is likelv 
that Government will appeal against the acquit- 
tal, the appeal against the conviction should be 
postponed in order that both appeals may be 
heard together : but there should be no post- 
ponement If there is ionly a possibility that the 

“^y appeal; 5 All. 

Zooy ticU 071^ 224 C Ij 

and a"™"!®.! S®- ‘‘ly, 423 

and 430-Appeal by convict - Finding and 

sentence reversed-Reversal of finding and 

sentence is fmal-Appeal dismis.ed-Orders 

Per Afacnair, J. C. — If the convict 
pealed and the finding and sentence have.bee^n 
reversed with or. without an order for retrial ■ th^ 

appeal of the Local Government must fail ’tIia 

reversal of the finding and sentence is final an^d 
no order can be passed inconsistent with tb J 
reversal. If the convict’s appeal has been dis^ 
missed, any of the orders allowed by S 423 car. 
be passed on the appeal by the Local Government 
An acquittal on the graver charge is not dime- 

conviction on ' the 
minor charge. S. 430 does not make the findings 
on which the previous order was passed final. ® 

Fei Niyogi, A.J.C. — S. 430 contemplates 
an order of an appellate Court subordinate to the 
High Court add the proviso does not affect a 
High Court’s judgment, since there is no appeal 
under S. 417, against a judgment of a High 
Court. The High Court’s judgment or ord^er 
must therefore be regarded as final. If the Hiob 
Court acquits the accused of a minor' offence tho 
Local Government’s appeal against the subordi- 
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natc origiDal or appellate Court’s order of acquit- 
tal is not competent. [P 125 C 2, P 12G C 1] 

(h) Criminal Trial — Conviction — Person 
cannot be convicted for. two distinct offences 
on same set of facts. 

Per Suhhedar , A. J. C. — It is against the 
fundaniental principle of criminal jurisprudence 
to convict !a person of two distinct oflonces ou tbc 
same set of facts. [p 125 C ll 

(i) Criminal P. C. (1898), S. 417 — Appeal 
against acquittal after dismissal of appeal 
against conviction — Appeal should be heard 
by Bench of Judges who did not appear in 
previous appeal. 

Per Suhhedar ^ A. J. C. — An appeal against 
acquittal filed after the dismissal of the appeal 
against conviction by a Judgoof this Court should 
invariably be heard by a Bench of Judges who 
did not hear the previous appeal and that an ap- 
plication for revision for enhancement of sen- 
tence ai'isitig out of a case finally dif^posed of by 
a Judge of this Court bo also heArd uy another 
Judge. LP 125 G 2] 

(j) Appeal — Competency — Powers of appel- 
late Court — Competency to hear appeals de- 
pends upon power to enforce orders. 

Per Niyngi, A. J. C. — The competency of the 
appellate Court to bear appeals depends upon its 
powers to enforce its orders; any circumstance 
which takes away or restricts this power must 
affect the competency of the Court. Any ap- 
peal filed under such circumstance will be futile. 
Cox V. Uahes, (1891) 15 A. C. 506, Ref. 

LP 126 C 2] 

M. Y. Sharif — for Appellant. 

Vivian Bose — iox the Grown. 

Macnair, J. C, — In Emperor v. 
Modkya (l), a Bench of two Judges deci- 
ded an appeal preferred by the Local 
Government under the i)roviRion9 of 
S. 417, Criminal P. G. Modkya had been 
tried on a charge of murder and had been 
acquitted of that charge hut convicted of 
an offence under S. 304, I. P. C. He 
had appealed to the High Court and his 
appeal had been dismissed. The learned 
Judges held that the appeal by the Local 
Government was incompetent after the 
appeal preferred by !Modkya had been 
heard and decided by the High Court. 
In consequence of this decision the 
learned standing counsel asked that the 
hearing of the appeal filed by Moham- 
madi Gul should be adjourned till he 
could ascertain that the Local Govern- 
ment did not intend to file an appeal 
against the acquittal of Mohammadi Gul 
on a graver charge. It was clearly im- 
proper to hear and decide the appeal at 
once if the decision precluded an appeal 
by the Local Government. At the same 
time it was clearly undesirahlo to delay 
the hearing of the appeal which may re- 
sult in the acquittal of the appellant for 

(IJ A. I. R. 1932 Nag. 73=1932 Cr. 0. 346. 


a considerable time. The Local Govern- 
ment cannot well be forced to decide be- 
fore the last day of limitation whether or 
not an appeal under S. 417 should be 
filed, and the period allowed by Art. 157, 
Lim, Act, is six months. 

Appeals from persons, who have been 
acquitted of a major offence but convic- 
ted of a minor one, are fairly numerous. 
A Bench of three Judges was therefore 
constituted to decide whether or not it is 
necessary to give an adjournment and 
under what if any, conditions the appeal 
should be adjourned if adjournment was 
necessary. The learned standing counsel 
contends that Emperor v. Modkya (l) 
was wrongly decided. In Emperor v. 
Modkya (1) reliance was placed on S. 430 
Criminal P. C,: 


Judgments and orders passed by an appellate 
Court upon appeal shall bo final, except in the 
cases provided for in S. 417, and Ch. 32.” 


I agree with the Judges who decided 
that case that the proviso has no appli- 
cation to the facts I am considering. 
S. 417 allows an appeal against the ap- 
pellate order of acquittal. Ch. 32 per- 
mits interference on revision with an 
appellate judgment. The proviso then, 
merely means that judgments of the ap-1 
pellate Court can be varied by a superior! 
tribunal in the manner specified in S. 4171 
and Ch. 32. It furnishes no authority 
for the proposition that a Court can vary 
its own judgment when deciding an ap- 
peal presented under the provisions of 
S. 417. But the point which is strongly 
urged the standing counsel is that the 
decision of an appeal against the order of 
acquittal entails no variance of a judg, 
ment dismissing an appeal by the convict. 
The Criminal Procedure Code makes 
separate provision for appeals against 
convictions and appeals against acquittals, 
Ss. 407 to 415 relates to appeal against 
convictions: S. 417 relates to appeals 
against acquittals. S. 423 which details 
the powers of an appellate Court, deals 
separately with appeals from acquittals 
and appeals from convictions. The Limi- 
tation Act too gives different periods of 
limitation for these appeals. A judgment 
then, which acquits the accused of a grave 
charge but convicts him of a minor off- 
ence can be attacked by the filing of two 
distinct appeals. When an appeal against 
the conviction is heard the appellate 
tribunal is not competent to consider the 
correctness of the acquittal : Kisliait 


1932 


Mohammadi Gul V. Emperor (FB) (Macnair, J. G.) Nagpur 123 


Singh v. Emperor (2). If a conviction 
for the minor offence is upheld, the judg- 
ment finally decides that the appellant 
is guilty of that offence. 33ut the ques- 
tion whether the major offence was com- 
mitted, is not before the Judge and is not 
decided. In Emperor v. Jorabhai (3) 
Fawcett and Madgavkar, JJ., held that 
the dismissal of the appeal against the 
conviction would not prevent the enhan- 
cement of the sentence under the pro- 
visions of S. 439, Criminal P. C. They 
stated at p. 788 (of 50 Bom.) : 

“What the judgment of 7th April came to was 
that it confirmed the conviction, and that it 
rejected the appeal as to sentences in the sense 
that it saw no reason to reduce them. That in 
no way was a decision that the sentences should 
not be enhanced, if a proper procedure was 
taken, such as the Code allowed for that purpose 
and therefore so far as the judgment goes, there 
IS nothing which in any way ties our hands.’* 

These remarks apply mutafcis mutandis 
to the consideration of an appeal against 
acquittal after confirmation of a convic- 
tion. I add that the Judges who decided 
Emperor v. Modhya (l) approve of the 
view taken in Emperor v. Jorabhai (3). 
The judgment confirming the conviction 
for the minor offence then does not pre- 
vent a decision that a more serious 
offence has been committed. It is desir- 
ble to make specific reference to the case 

where a conviction for an offence of 
culpable homicide not amounting to mur- 

to fin^JT “eoessary 

to find that murder was not committed 
for the purpose of deciding whether an 

offence under S. 304. I. P. C., has bfeen 
committed; if it were, an appeal against 
a conviction under S. 304 would result 
in acquittal if the appellate Judge held 
that the offence amounted to murder. 
S. 304 then must be interpreted as pro- 
viding punishment for the offence of cul 
pable homicide in all cases where the 
accused cannot be convicted of murder. 
The view that an appeal against the 
acquittal is competent after an appeal 
against the conviction is dismissed is sup- 

considerations. In the 
against the con- 
summarily dis- 

rnissed and elementary principles of jus- 

ice demand that the Local Government 

£ appealing 

byah_order_^ed behind its back. In 

I- 0- 332=S0 

I T w 390 (P-0.). 
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the next place, had the conviction and 
acquittal dealt with two separate offences 
it seems clear that a judgment passed in 
appeal against the conviction would not 
prevent consideration of an apjjeal against 
the acquittal and I think it impossible to 
interpret S. 430 as allowing such an ap- 
peal but allowing no appeal when the 
conviction is of a minor offence. 

The learned counsel, who appears for 
the convict, urges that S. 403, Criminal 
P. G., justifies the decision in Emperor 
v. Moclkya (l). But S. 403 refers to a 
fresh trial. It has no application to the 
case I am considering, where the decision 
of both the appeals -by the convict and 
the appeal by Government is a continua- 
tion of the original trial. It is next 
urged that consideration of an appeal 
against acquittal after decision of the 
appeal against the conviction is incon- 
venient and leads to anomaly. It is not 
necessary to consider the correctness of 
the view taken ^ in Emperor v. Jorabhai 
(3J that a convict, after his appeal has 
been dismissed cannot show cause why 
^e . sentence should not be enhanced 
Even if this view is correct, he can in 
my opinion, argue that he is not guilty of 

any offence when contesting the appeal 
against the acquittal, and the Judges can 
dismiss the appeal against the acquittal 
on the ground that the convict is guilty 
of no offence: just as in civil litigation a 
party can urge that the facts did not 
justify any decree against him although 
the decree against him may be final as 
reason why the amount of the decree 
should not be increased. The Judges then 
in the appeal against the acquittal may 

conviction 

should not have been upheld. But this 
IS not anomalous; a Bench of two Judges 
when considering an appeal against a 

opinion that 

some other conviction of the appellant 
had been wrongly upheld in a previous 
appeal. In either case they will pre- 
sumably make a recommendation to Gov 

ernment that action should be taken 
undjr the provisions of S. 401, Criminal 

• -Jifficulty is involved 

in the fact that if the appeal against the 
acquittal succeeds, there will be two 
convictions: one for the minor offence 
and one for the major. A person who is 
guilty of the major offence is guilty of 
the minor offence. The substitution of 
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'punishment for the major offence for a 
less severe punishment for the minor 
offence does not involve variation of the 
^conviction and sentence for the minor 
offence. I therefore with greatest res- 
pect, dissent from the view taken in 
Emperor v. Modliua (l) and express my 
opinion that an appeal under S. 417 can 
he preferred, although an appeal preferred 
In' the accused against his conviction has 
already been heard and decided by the 
High Court. I desire however to express 
my agreement with the opinion of Stuart, 
C. J., and Straight, J., in Empress of 
India v. Yakub Khan (4) that appeals 
should be preferred by Government 
with all reasonable expedition possible. 
Where in the opinion of the standing 
counsel it is likely that Government 
will appeal against the acquittal, the ap- 
peal against the conviction should he 
postponed in order that both appeals 
may be heard together; but there should 
be no postponement if there is only a 
Dossibility that the Local Government 
may desire to appeal. In the case I am 
considering then the learned Government 
Advocate should bo asked to state if he 
still desires an adjournment on the 
ground that tiie Local Government is 
likely to file an appeal at an early date. 

I have now had the advantage of read- 
ing a draft of the opinion which my 
brother Niyogi, A. J, C., proposes to re- 
cord, I desire to add a few words to my 
opinion. If tlie convict has appealed and 
the finding and sentence have been re- 
versed with or without an order for re- 
trial, the appeal of the Local Government 
must fail. The reversal of the finding 
and sentence is final and no order can be 
passed inconsistent with that reversal. 
If the convict’s appeal has been dismissed 
any of the orders allowed by S. 423, 
Criminal P. C., can be passed on the ap- 
peal by the Local Government, An ac. 
quittal on the graver charge is not dir- 
ectly inconsistent with the conviction on 
the minor charge. S. 430 does not, in 
my opinion, make the findings on which 
the previous order was passed final. It 
does not appear to mo a sufficient answer 
to the argument that the 'framers of the 
Criminal Procedure Code could not have 
intended the Local Government’s right 
of appeal to be taken away by an order 
passed behind its back to say that this 
will soldoTvi occur if the Courts ado pt a 
(4) [1883} 5 All. 253=(1883rA.W.N."'25.* 


certain procedure and invariably exercise 
due care. 

Subhedar, A, J. C. — I have had the 

advantage of perusing the opinions re- 
corded by the learned Judicial Commis- 
sioner and Niyogi, A. J. C., in the pre- 
sent case and I fully agree with the views 
of the former. As I was a member of the 
Bench which decided Emperor v. Modkya 
(l) it would not he out of place to briefly 
state the circumstances and the reasons 
for that decision. Modkya and three others 
were tried for definite charges of murder 
(S. 302, I. P. C.) but were convicted by 
the Sessions Judge only of culpable homi- 
cide not amounting to murder (S. 304, 

I. P. C.), and sentenced each to four 
years’ rigorous imprisonment; they wore 
acquitted of the substantive charges of 
murder. Against their convictions all 
the accused preferred appeals to this 
Court which, after notice to the Crown, 
were disposed of by Staples, A. J. 0., 
who confirmed the convictions and dis- 
missed the appeals In his judgment the 
learned Additional Judicial Commissioner 
liowever remarked that all the accused 
should have been found guilty of murder, 
hut left it to the Local Government to 
apply in revision for enhancement of the 

sentences, if so advised. 

The Local Government therefore ap- 
])lied in revision for enhancement of sen- 
tences passed upon all the accused except 
^lodkya against whom an appeal under 
S. 417, Criminal P. C., against his ac- 
quittal of the charge of murder was pre- 
ferred. Since the appeal involved the 
question of capital sentence it was, under 
tlie rules, heard by a Bench consisting of 
Staples, A. J. C., and myself. While 
holding that the Local Government had 
a right of appeal against the acquittal of 
Modkya on a charge of murder, wo felt 
doubtful of entertaining it after the dis- 
missal of the appeal by Modkya against 
his conviction for the reason that 
his conviction of the oft'enoe of oulp^m 
homicide not amounting to murder had 
become irrevocable under S. 430, Crimi- 
nal P. C., by reason of the dismissal of 
his appeal by one of us, we could not, on 
the same sot of facts, further convict him 
of murder so long as the previous con- 
viction remained in force. 

In Emperor v. Jorahhai (3), which was 
a case in revision for enhancement of 
sentence, the view taken was that the 
accused could not, in showing cause 
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against enhancement of sentence, take ad- 
vantage of S. 139 (6), Criminal P, 0., 
and question the propriety of his con- 
viction which was previously upheld by 
the High Court. A fortiori, in the Gov- 
ernment appeal, Modkya could not, in 
our opinion, challenge the propriety of 
his previous conviction for the minor 
offence which was upheld by this Court 
when it dismissed his appeal. As no 
provision in the Criminal Procedure Code 
was brought to our notice whereby we 
could, in allowing the Government ap- 
peal against the acquittal, also set aside 
the previous conviction, obtained on the 
same set of facts, and record a conviction 
of murder, and since it is against the 
fundamental principle of criminal juris- 
prudence to convict a person of two dis- 
tinct offences, on the same set of facts we 
came to the conclusion that the Govern- 
ment appeal was, under the circum- 
stances, incompetent. 

On an interpretation of Ss. 417 and 
430, Criminal P. C., the view now ex- 
pressed by the learned Judicial Commis- 
sioner that in a case Wke Modkya s, if the 
Government prefers an appeal against the 
acquittal for the major offence, after the 
appeal by the convict against his con- 
viction for the minor offence is dismissed, 
it is open to the accused to question the 
propriety of his previous conviction and 
to the appellate Court to give effect to 
this plea by dismissing the Government 

recommenda. 

fcion to the Local Government, if the 
Court came to the conclusion that on the 
facts established the convict was not 
guilty of any offence at all, or in the 
alternative by accepting the Government 
appeal and substituting a conviction for 
the major offence, appears to me to be 
well founded and removes the doubts and 
difficulties experienced in the decision of 
Modkya's case (l). 

-A-pparently this view runs counter to 
that propounded in Emperor v. Jorabhai 
13} and Emperor v. Dkanna Lai (5) that 
the propriety of the findings on which 
his conviction is previously upheld by 
the High Court cannot bo questioned by 

e accused in subsequent proceedings in 
revision for enhancement of the sentence. 

Hut as pointed out by the learned Judi- 

ci^ Commissioner, in his opinion, this 
difficulty could be solved by the Court 

(5) A. I R. I9iiy i^ah. 797=117 I. G. 669=10 
Eah. 241, 


making suitable recommendation to the 
Local Government as was done by a 
Bench of this Court, of which I was a 
member in Emperor v. Damdoo, Crimi- 
nal Eevision No. 238 of 1931. That was 
a case in which the accused was con- 
victed of murder (S. 302, I. P. C.), but 
was sentenced to transportation for life, 
and his appeal was dismissed by Staples, 
A. J. C., with an observation that the 
sentence of death should have been 
passed on the accused. Subsequently the 
Local Government moved this Court in 
revision for enhancement of the sentence. 
In showing cause against enhancement 
the accused claimed right under S. 439 (6), 
Criminal P. C., to show cause against his 
conviction. Following the Bombay and 
Lahore view it was however held that 
the accused could not challenge the lega- 
lity of his conviction, but as the Bench 
came to the conclusion that the convic- 
tion was not correct it dismissed the ap- 
plication for revision and made a recom- 
mendation to the Local Government to 
take such action in the matter as they 
might deem fit. In the result the Gov- 
ernment was pleased to remit the un- 
expired portion of his sentence and 
ordered the convict to beset at liberty. 

^ While fully agreeing with the con- 
sidered opinion of the learned Judicial 
Commissioner, in the lU’esent case I 
would recommend with a view to giving 
proper effect to these conclusions that an 
appeal against acquittal, filed after the 
dismissal of the appeal, against conviction, 
by a Judge of this Court, should invari- 
ably be heard by a Bench of Judges who 
did not hear the previous appeal, andl 
that an application for revision for en- 
hancement of sentence arising out of a 
case finally disposed of by a Judge of this 
Court, be also heard by another Judge.' 


Niyogi, A. J. C. I have had the ad- 
vantage of perusing the opinion recorded 
by the learned Judicial Commissioner. 
I regret I cannot persuade myself to 
agree with the opinion. Consequently, I 
Wish to 3/d(i wh&t follows! 

Section 430. Criminal P. G., contem- 
plates an order of an appellate Court 
subordinate to the High Court, and the 
proviso does not affect a High Court's 
judgment, since there is no appeal under 
S. 417, against a judgment of a High 
Court. The High Court’s judgment or, 
order must therefore be regarded as final. I 
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Having regai\l to the terms of S. 417 
as interpreted by their Lordships of the 
Privy Council in Kishen Singh v. Empe- 
ror (2) and Art. 157, Sch. 1, Lim. Act, it 
must he conceded that the Local Govern- 
ment has a right to appeal against a sub- 
ordinate appellate Court’s judgment of 
acquittal of a graver offence. But for 
considerations set forth below, such ap- 
peal is competent only if it is filed before 
the fligh Court pronounces its judgment 
in appeal from conviction of the minor 
offence. 

Section 423 (a) defines powers of the 
appellate Court hearing an appeal against 
acquittal: 

“ . . . . The Court may if it considers that 
there is no suCficioDt ground for interfering, dis- 
miss the appeal or may (a) in an appeal from an 
order of acquittal, reverse such order and direct 
that further inquiry bo made, or that the ac- 
cused be retried or committed for trial, as the 
case may be, or find him guilty and pass sen- 
tence on him according to law.” 

If an appeal is preferred subsequent to 
the decision by the High Court of the 
convict’s appeal relating to the minor 
offence, the Court dealing with 8uch ap- 
peal cannot exercise its full powers. I 
shall explain the position by an illus- 
tration: A man is convicted of offence 
punishable under S. 304, but acquitted 
of offence under S. 302. Both the Local 
Government and the convict liave the 
right of appeal, I shall now examine 
the effect of the High Court’s decision in 
the convict’s appeal relating to a minor 
offence. The Court hearing this appeal 
can exercise all powers mentioned in (b) 
of S. 423. It may either (i) acquit the 
accused, or (ii) order a retrial, or (iii) 
affirm the conviction. Whatever the 
decision, it cannot be set aside or altered 
by any Court and it is therefore final, 
(a) If the High Court, acquits the ac- 
cused of the minor offence (e. g., culpable 
homicide), is the Local Government’s 
appeal against the subordinate original 
or appellate Court’s order of acquittal 
competent? I think not; for this reason 
that the Court dealing with appeal against 
acquittal cannot exercise all the powers 
defined in (a) of S. 423. Can it convict 
the man of murder in the face of the 
High Court’s order of acquittal on the 
same facts? If it can, which of the two 
decisions is to prevail? (b) If the High 
Court dealing with the convict’s ajipeal 
orders a retrial, is it open to Court hear- 
ing the appeal against acquittal to con- 


vict the accused and pass a sentence of 
death? Can such a sentence be carried 
out while the High Court's order of re- 
trial in the convict’s appeal stands and 
is being given effect to? (c) If the High 
Court in the convict’s appeal affirms the 
conviction, can the Court hearing the 
appeal under S. 417 order a retrial? If 
so, how can this be effective in the face 
of the other judgment already passed by 
the same Court? Moreover, S. 403, Cri- 
minal P. C., debars such a trial. 

The competency of the appellate Court 
to hear appeals depends upon its power 
to enforce its orders; any circumstance 
which takes away or restricts this power 
must afiect the competency of the Court. 
It must follow that any appeal filed in 
such circumstance will turn out to be 
futile. In other words the appeal itself 
will be incompetent. In Cox v. Hakes (5) 
at p. 534 Lord Herschell in delivering 
his opinion upon an analogous question 
stated the p.rinoiple in these terms: 

”1 think it is impossible to read the section. 
Your Lordships have to construe without seeing 
that the power tu heat and determine an appeal, 
and the power to enforce the judgment of the 
Court of appeal in case it should differ in 
opinion from the Court below, were intended to 
bo co-extonsivo. And I cannot think that it was 
ever contemplated that an appeal should be 
entertained from any class of orders when that 
which was effected by them could never bo 
effectually interfered with . ■ • and if ithad 

been intended that an appeal should lie against 
such an order, I think that provision would have 
been made to ouablo the Court of appeal to res- 
tore to custody the person erroneously dis- 
charged. In the absence of such a power the 
appeal is futile, and this appears to me to be a 
sufficient reason for holding that the Irgislature 
did not intend the right to hear and determine 

appeals to extend to such casesi” 

This principle was stated in connexion 
with a case where the legislature did not 
make any provision for enforcing the 
appellate Court’s judgment, bub it will 
ftpply with equal force to a case where 
the appellate Court, as in the present 
case, is unable to enforce the powers con- 
ferred on it by law. In fact the Crimi- 
nal Procedure Code has made no provi- 
sion for resolving the conflict between 
the decisions of the High Courts of the 
nature already indicated. The very fact 
that the learned Judicial Commissioner 
finds it necessary to invoke powers of the 
Local Government under S, 401, Crimi- 
nal P. C.. is itself an argument to prove 

(C) [1891] 15 A. 0. 606=60 L. J. Q. B. 89=63 

L. T. 892=39 W. R. 145=17 Oox. 0. 0. 

158=54 J. P. 820. 
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'the incompefcency of appellate Court to 
hear and determine the appeal. It must 
be noticed that the Local Government 
has no power to reverse the judgment, 
but only to remit the sentence. It must 
-therefore follow that the legislature could 
not have intended to give a right of 
'Uppeal in case where the appellate Court 
which is supposed to hear the appeal is 
unable to exercise its powers vested in it 
by law and enforce its own orders, by 
reason of^ another judgment of the same 
Court having become final and effective. 
The view taken in Emperor v. Modkya (l), 
is, in my opinion, correct. In order to 
lavoid these anomalies the only course is 
that the Local Government should file 
the appeal against acquittal before the 
decision by the High Court of the con- 
vict 8 appeal or preferably, before the 
appeal is heard. If, for any reason, this 
is not possible, the standing counsel may 
move for adjournment of the convict’s 
appeal intimating that the Local Govern- 
ment is taking steps towards filing such 
'an appeal. I am aware of the difficulty 
'likely to arise in the event of the con- 
vict s appeal being dismissed without 
notice to the Crown, but it can be solved 
by issuing notice to the Crown, in every 
appeal involving serious offence. I am 
of opinion that the convict’s appeal under 
the aforesaid circumstances must be ad- 
journed. 

E.M./r.k. Order accordingly. 
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Macnair, J. G, 

Mt. Lahani — Complainant — Appli 
«ant. 

V. 

khushal Accused — Non-applicant. 

Criminal Revn. No. 388 of 1931, De 
oided on 8th February 1932, by Addl. 
Sess. Judge, Nagpur. 

P-. C. (1898), Ss. 242, 535 and 
0.5/ — Umission to state particulars in ac- 
cordance with S. 242 not accompanied by 
faUure of justice is cured by Ss. 535 and 

provisions in S. 242 
P=r *oa ? r.' which a 

that he shall ba^ ask^d U^hfh 
show why he shonl^^ 

cover whe^ther convicted is to dis- 

committef The 

accordlnce wUh thl of offence in 

.1. ..»j b, ,h. 
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A. I. R. 1927 P. C. 44, Rel. on. ; A. I. R. 1927 
Cal 196 and 25 Mad. 61 (P. C.), Expl ; .4. I. R. 
1025 Nag. 44 {F. P.), Ref. [P 128 C 1, 2] 

B. S. Biiikar — for Applicant. 

Vivian Bose^ Government Advocate — for 
the Grown, 

Order. Khushal was accused of an 
offence punishable under S. 352, I. P. C. 
The Bench Magistrates adopted the pro- 
cedure laid down in Ch. 20, Criminal 
P. C., for the trial of summons cases and 
convicted Khushal. The learned Addi- 
tional Sessions Judge is of opinion that 
the trial was illegal because the Magis- 
trates omitted to state the particulars of 
the offence to the accused in accordance 
with the provisions of S. 242, Criminal 
F. G. In support of his view he cites 
Gopal Krishna Saha v. Matilal Singh 
vlp It is uncertain whether the Magis- 
tiates did omit to state the particulars 
of the offence to the accused. The record 
contains no note that this was done : but 
Ss. 242 to 244, Criminal P. G., do not 
expressly state that such a note should be 
made.^ In my opinion, even if the view 
taken in Gopal Krishna Saha v. Matilal 
Singh (1), is correct, the omission to make 
a note, which involves no disobedience to 
an express provision regarding the 
mode of trial, would be a mere irregu- 
larity. As it seems however that the 
District Magistrate inquired whether 
particulars of the case were stated and 
that no reply has yet been given by the 
Bench Magistrates, it 'seems proper first 
to consider whether or not the convic- 
tion is vitiated if there was an omission 
to state the particulars. In Abdul Rah- 
man v. Emperor (2), their Lordships of 
the Privy Council considered whether or 
not the trial was vitiated by non-compli- 
ance with the provisions of S. 360, Gri- 

contains the words 
shall be read over” and the evidence 
was not read over. It was held that the 
curative provisions of Ss. 535 and 537 

as there was no 
probable suggestion that any failure of 

justice had been occasioned by the omis- 
^on. The case of Subramania Ayyar v. 
Emperor (3), was distinguished. Their 
Lordships stated ; 

adopted (in the ease of Suhrah- 
one which the Code po sitivAlv 

^ ^•'^•155=64 

(2) A.I.R. 1927 P. 0. 44=100 I. 0. 227=28 Or 
, . J* 259 — 54 I. A. 96=5 Rang 53 /P p, 1 

61=28 I. A. 25f=ISo 
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proliiuiLel, anl it v.n^> that it mi^ht 

hive worked actual injiHlice to the accused.” 

Tn Gopal Krishna Saha v. Alatilal 
S}v(jh (l), the learned Judges of tlie Cal- 
cutta High Courts relied on Suhrahraania 
^}fyar V. Emperor (3) for the proposition 
that where the Code directs that a cer- 
tain procedure shall he followed, disre- 
gard of that provision vitiates the trial. 
Tliey would, I think, have come to a 
diflorent conclusion if the judgment in 
AIGul liahynan v. Emperor (2), delivered 
some weeks later had been available to 
them. In my opinion, the principal ob- 
ject of the provisions that the particulars 
of the odenca of which a person is ac- 
cuse] shall he stated to him and that he 
shall bo asked if he has any cause to 
show why he should not be convicted is 
to discover whether tlie accused admits 
that lie has committel the offence : the 
following section gives directions for the 
procedure when such an admission is 
made. In the case T am considering there 
is no suggestion tliat the accused was 
prejudiced by the omission : the ^lagis- 
trates proceeded to examine the com- 
plainant whose evidence gave detailed in- 
formation regarding the offence of which 
the applicant was accused. Counsel for 
Khushal urges tliat in Local Government 
V. Maria (4), a Full Bench of this Geiirt 
held that contravention of the (irovisions 
contained in S. 342, Criminal P. C., viti- 
ates tlie trial. 1 agree that S. 212 uses 
the word “sliall” in much the same man- 
ner as S. 342 : hut the ruling does not 
discuss the question whether non-compli- 
ance with the provisions of S. 242 ren- 
ders the trial illegal. If the Judges in 
that case did answer the question in the 
affirmative, it is probable that their deci- 
sion is not binding on me in view of the 
later decision of ttie Privy Council in 
Abdul Rahman v. Emperor (2), and whe- 
ther it is or is not binding, the inference 
^that the disregard of any direction regard- 
|ing tlie mole of trial couched in language 
similar to that employed in S. 342 and 
S. 242, Criminal P, C., vitiates the trial, 
cannot be dr<awn from the decision in 
Local Government v. Maria (4) in view 
of the later Privy Council judgment. 

ft is unnecessary to refer to a number 
of decisions in which the Iligli Courts of 
India have held tiiat such an inference 
can be drawn from the decision in the 

(4) A.I.R. 1925 Nag. 44=87 J. G. 427=20 Cr 
L. J. 971=20 N. L. R. 174 (F.B.), 


case of Subramania Ayyar v. Emperor 
(3). It is now clear that all that was 
laid down in the case of Subramaytia 
Ayyar v. Emparor (3) was that the adop- 
tion of a procedure positively prohibited 
by the Code vitiated the trial if it was 
possible that such an adoption might have 
worked actual injustice to tlie accused. 
Following the decision in Ab'lul Rahman 
V. Emperor (2), I hold that the omission, 
unaccompanied by any probable sugges-^ 
tion of any failure of justice having been 
thereby occasioned, is cured by the provi-; 
sions of Ss. 535 and 537, Criminal P. 0. Ij 
therefore refuse to interfere. 

P.n./r.k. Reference rejected. 
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Staples, A. J. C. 

Tirathprasad — Defendant — Applicant. 

V. 

Municipal Committee, Jnhhuljjore — 
Plaintiff — Non- Applicant, 

Civil Pevn. No. 564 of 1930, Decided 
on 23rd October 1931, against decree of 
Small Cause Court Judge, Jubbulpore, 
D/- 3rd October 1930. 

(a) C. P. Municipalities Act (2 of 1922), 
S. 44 — Auction sale— Memorandum may be 
signed when purchase money is paid. 

An auction sale is a contract, but such a con- 
tract is not complete until after the fall of the 
hammer, which signifies the acceptance of the 
offer or bid made by the last bidder. A regular 
auction sale can be held in the ordinary way, by 
the Municipal Committee and in order that the 
sale should conform with the provisions of S. 44, 
after the contract is completed by the last bid 
being accepted, a signed momorauduin should be 
prepared, and finally, when the purchase money 
is paid by tho purchaser, a contract in writing in 
the shape of a sale deed or lease deed should be 
prepared, signed by tho President or tho Vice- 
President. IP 129 C 2] 

(b) C. P, Municipalities Act (2 of 1922], 
S. 44 — Resale — Notice to auction purchaser 
before resale is necessary to make him liable 
for deficiency. 

Resale, on default of tho auction-purchaser, is 
bad if the notice of resale is not served upon tho 
auction-purchaser before resale, and tho auction- 
purchaser will not bo liable for auv deficiency in 
price. LP ISO 0 1] 

J. Sell — for Applicant. 

N. G. Dose — for Non-Applicant. 

Judgment. — Tho non-applicant, tho 
IMunicipal Committee of Jubbulpore, 
brought a suit against tho applicant for 
recovery of tlie sum of Rs. 200, and a 
decree was passed in favour of the Muni- 
cipal Committee. Tlie facts are, for the 
most part, admitted. Building plots ia 
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Jubbulpore were sold by public auction, 
and on 23rd November 1927 the appli- 
cant Tirathprasad purchased a plot for 
Rs. 600. The bid was accepted and he 
deposited one-tenth of the price, namely, 
Rs. 60, according to the terms of the 
auction. The balance was to be deposited 
after the confirmation of sale. The sale 
was confirmed by the Municipal Com- 
mittee, and a letter dated 24th April 
1928, signed by the President of the 
Municipal Committee, was sent to Tirath- 
prasad, informing him that the sale had 
been confirmed and requesting him to 
deposit the balance of the purchase money 
with other charges immediately. It was 
added that the amount must be deposited 
within 15 days. No notice appears to 
have been taken by Tirathprasad of this 
letter, and then a further letter was sent 
to him, dated 6th June 1928, b.ating 
that the sale had been confirmed by the 
General Committee, and that he was re- 
quested to credit the balance of the pur- 
cnase monej^ with other charges within 
a week from the receipt of the letter, 
failing which the plot would be resold at 
his risk and cost. This letter appears 
to have been received by Tirathprasad on 
the 29th June, as is admitted in para. 3 

meantime, on the 
une, as the balance of the purchase 
money had not been deposited by Tirath- 
prasad, the Municipal Committee pro- 
ceeded to resell the plot and a public 
auction was held, at which Mr. Mukerjee 
bought the plot for Rs. 360. The Muni- 
cipal Committee have thereupon sued 
J- iratbprasad for the deficiency in price 
namely, E 3 . 180 and Es. 20 as iuterest 
by way of damages, and claimed Es. 200. 
The defence raised was twofold, namely, 
that the provisions of S. 44, C. P. Muni- 
cipalities Act, had not been complied 
■with with regard to the sale; and, 
secondly, that there was no condition in 
the first auction that on failure to pay 
the balance of the price the plot would 
0 resold and that the purchaser would 
be liable for the deficiency of the price 

that tlf^ sequent sale. It was contended 
that the remedy of the Committee, if any, 

Snce tl° Tirathprasad for the 
balance of the purchase money. 

tenH ® I think, in the con- 

mHH? S. 44, C. P. Munici. 

contracts made by or on 
behalf of the Committee shall be in 


writing and shall be signed by the Presi- 
dent or Vice-President and the Secretary. 
An auction sale is rather a peculiar case. 
No doubt such a sale is a contract, but 
the contract is not complete until after 
the fall of the hammer, which signiSes, 
the acceptance of the offer or bid made! 
by the last bidder. There is no special 
law on the subject in India; but according 
to the, law in England, which maybe 
followel, a signed memorandum showing 
the parties thereto, the subject-matter 
and the terms of the contract, is neces- 
sary m all contracts including auctions 
where the subject-matter of the contract 
is either land or any interest in land 

(S. 40, Law of Property Act, 1925, 15 

Geo. 5, G. 20) or goods of the value of 
£10 or upwards (S. 4, Sale of Goods Act, 
1893. 56 & 57 Viet. 0. 71). Auction 
sales of land in India are usually Co rt 
auction sales, to which of course this rule 
would not apply, but in such sales a sale 
certificate is always granted by the Court 
which would take the place of the signed 
memorandum. In other auction sales 
such as the sale in the present case by a 
Municipal Committee, the law as set 
forth above should, I think, be followed 
and a signed memorandum should be pre- 
pared. This view of the law will not in 
any way conflict with S. 44, C. P. Muni- 
cipalities Act. On the contrary it would 
be in -complete conformity with it. A 
regular auction sale can be held by a 
Municipal Committee in the ordinary 
way and then, after the contract is com- 
pleted by the last bid being accepted, a 
signed inemorandum should^ be prepared, 
and finally when the purchase money is. 
paid by the purchaser, a contract in 
writing in the shape of a sale deed or 

ti® prepared under 
b. 44 Municipalities Act, which contract 
would be signed by the President or Vice- 
President and the Secretary. In tb©. 
present case we have the evidence of the 
Municipal Secretary, Chatterjee (P. W, 1), 
that such a contract was not executed 
m the present case, because the applicant 
Tirathprasad resiled and did not pay the 
balance of the purchase money: had he 
paid the balance, a lease in proper form 

would have been duly executed and signed 
by the Secretary. * 

With regard to the other contention, I 
think the application would fail except 
for one point that seems to me to be im- 
portant, namely, that the resale was-. 
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heM before the notice, dated 6th June 
1928, was served ujion the applicant 
Tirafchprasad. It is admitted, as already 
stated above in the plaint, that this 
notice was not served upon Tirathprasad 
until the 29th June; the sale however 
was held on the 20th June. In the 
notice, which is filed as Ex. P-l, Tirath- 
prasal called upon to pay the balance 
of lis. 548-12-0 within a week from the 
receipt of tlie letter, failing which the 
I'lot wouhl be resold at his risk and cost. 
Now. although the letter, or notice, is 
dated the 6tli June, it was not served 
upon Tirathprasad until the 29th June, 
and according to the terms of the letter 
itself the resale should not therefore 
have been hold until a week after the 
29th June. For some reason or other 
however the sale was held on the 20th, 
i. 0 ., more than a week before the notice 
(was actually served upon Tirathprasad. 
I am of opinion, then, that this resale 
before tlie notice had been served upon 
Tirathprasad was bad and that therefore 
he cannot now be held liable for the 
(deficiency in price at the subsequent sale. 
The Municipal Committee have only 
themselves to blame in the matter for 
acting so hastily. If they had waited, 
according to the terms of their own 
notice, for one week after it was served 
upon Tirathprasad, they could have held 
him liable for the loss occasioned by the 
resale. 

I therefore set aside the decree of the 
lower Court in favour of the Municipal 
Committee and instead i^ass a decree dis- 
missing their suit with costs. Costs of 
this application and of the suit will be 
borne by the Municipal Committee. I fix 
.pleader’s fees at Es. 20. 

v.b./r.k. Bevision alloioed, 
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Grille, A. J. C. 

Emperor 

v. 

21 1. Jaiiki and another — Non-appli- 
cants. 

Criminal Eevn. No. 400 of 1931, Deci- 
ded on 26th February 1932, Case repor- 
ted by Sess. Judge, Eaipur. 

(a) Criminal P. C. ( as amended in 
1923), S. 562 (1) — Women convicted of 
voffence punishable with transportation for 


life are ineligible for release on probation 
under S. 562. 

The pbnise “punishable with death cr trans- 
portation for life” must be interpreted disjunc- 
tively and women convicted of an offence for 
which transportation for life is one of the 
punishments provided arc ineligible for release 
on probation under S. .562. The words “death 
or transportation for life” must be read as re- 
ferring to offences the penalty for which provi- 
ded by the Penal Code contains either death or 
trangportation for life as one of the punishments 
awarded and not neces<»arily both : A. I. R. 1927 
Rang. 206 (F. B.), Foil.; A. I. R. 1927 Nag. 53 
and A. I. R. 1926 Rang. 51, Diss. from. 

[P 131 0 1, P 133 C 1] 

(b) Criminal P. C. (1898), Ss. 497 and 562 
— Interpretation of. 

The wording in S.s. -197 and 562 is equally to 
be considered disjunctively. [P 132 C 2] 

(c) Criminal P. C. (1898), S. 562 (3) — 
Power of High Court to pass sentence. 

The High Court is, by reasons of the provi- 
sions of S. 5G2 (3), now empowered to pass sen- 
tence itself when it exorcises revisional powers. 

LP 133 0 1] 

V . Bose — for the Crown. 

Order . — This is a reference by the 
Sessions Judge, Eaipur, under S. 438, 
Criminal P. C., reporting Criminal Case 
No. 317 of 1931, decided by Mr. S. V. 
Nayadu, Magistrate, First Class, Bilas- 
pur, and recommending that the order 
releasing the accused on probation of 
good conduct under S. 562 (l), Criminal 
P. C., be set aside as it is illegal and that 
the case be remanded for passing a legal 
sentence. The two accused are women 
and they have been convicted of the 
offence of voluntarily causing hurt in the 
commission of a robbery, which is 
punishable with transportation for life 
or with rigorous imprisonment for a 
term which may extend to ten years. In 
answer to a rule issued to show cause 
why the order of release should not be 
set aside and sentence passed the Govern- 
ment Advocate appeared for the Crown 
and the accused appeared in person. 

The question whether the order is 
illegal depends on the interpretation of 
the words “punishable with death or 
transportation for life.” The provision 
to release first offenders on probation is 
applicable to persons not under 21 years 
of ago who are convicted of offences 
punishable with imprisonment for not 
more than seven years, but in the case 
of persons under 21 years of age, and 
women, it the offence of which they are 
convicted is not punishable with death 
or transportation for life ; the question 
is whether the phrase “punishable with 
death or transportation for life” is to be 
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interpreted conjunctively or disjunc- 
tively, that is^to say, whether it refers 
to an offence for which the punishment 
is alternatively, death or transportation 
for life, or whether it refers to offences 
for which death or transportation for 
life is one of the punishments provided. 
The question, so far I have been able to 
ascertain, has arisen only in cases under 
S. 497, Criminal P. C., where the ques- 
tion of the eligibility of an accused per- 
son to be released on bail was under con- 
sideration. In that section the jihrase 
occurs in identical form ; 

“ When any person accused of any uonbail- 
able offence is arrested or detained without 
warrant by an officer in charge of a police sta- 
tion, or appears or is brought before a Court, he 

may be released on bail, but he shall not be so 
released if there appear reasonable grounds for 
believing that he has been guilty of an offence 

punishable with death or transportation for 
life.” 


In both Ss. 497 and 562 this provisior 
is inserted by virtue of the Amending 
Act 18 of 1923. On consideration of the 
llanguage used in other parts of the Code 
of Criminal Procedure and also on consi- 
deration of the^ offences in the Indian 
Penal Code which are punishable with 
transportation for life, I am of opinion 
that the phrase must be interpreted dis- 
sunctively and that women convicted of 
an offence for which transportation for 
life IS one of the punishments provided 
are ineligi^ble for release on probation 

C^'Jminal P. C. In a case 

rr- V. Emperor (l), 

Kinkhede. A. J. G., held that the phrase 

death or transportation for life” in 
S* 497 did not extend to offences punish- 
able with transportation for life only and 
was limited to those offences for which 
death and transportation for life were 
alternative sentences. In that judgment 
the interpretation of the phrase “death 
or transportation for life” propounded 
^ Doyle, J., in Muhammad Eusoof y. 
Emperor (2) was accepted. The judg- 
ment however gives no independent rea- 
sons for the acceptance of this interpre- 
tation. The relevant part runs : 

put interpretation 

Ip, » "•! m ^uhdmmed Eusoof v 


Nag. 53=97 I. 0. 39=2' 


(1) A. I. R. 1927 
Or. L. J. 1063. 

r*r \ 65=2' 

Or. L. J. 401 — 3 Rang. 538. 


the powers of the Courts to grant bail) and is 

amply supported by the reasons giveo by that 
learned Judge.” 

Now in Emperor v. Nga San Eiiva (3) 
a Full Bench of the Rangoon High Court 
held that the phrase “with death or 

transportation for life” in S. 497, Cri- 
minal P, C., must be read disjunctively 
as if it ran with death or with trans- 
poitation for life and this ruling was 
the result of a reference by Doyle, J., 
who stated in his order of reference that 
on consideration he was convinced that 
the ruling that he himself had given in 
Mohammad Eusoof v. Emperor (2) was 
erroneous : he himself was a party to 

the Full Bench decision which was unan- 
imous. 

The meaning of the phrase must be 
the same in Ss. 497 and 662 since the 
wording is identical except for the inser- 
tion of the necessary negative in S. 562. 
The conjunctive and limited interpreta- 
tion placed on it in Mohammed Eusoof 
V. Emperor (2) and followed in Tularam 
v. Emperor (l) is negatived from the 
grammatical point of view by the terms 
of Ss. 31 and 34, Criminal P. C. S. 31 
sub-S. (3), reads : 

An Assistant Sessions Judge may pass any 
sentence authorized by law, except a sentence of 
death or of transportation for a term exceeding 
seven years, or of imprisonment for a term ex- 
ceeding seven years.” 

Section 3i reads : 

The Court of a Magistrate, specially em- 

po^red under S. 30, may pass any sentence 

authorized by law, except a sentence of death or 

of transportation for a term exceeding seven 

years, or imprisonment for a term exceeding 
seven years.” ° 

It will be noticed that there is a slight 
difference in the wording of these two • 
sections although the intention is that 
specially empowered Magistrates and 
Assistant Sessions Judges shall have 
identical powers in respect of the sen- 
tences they may pass; in S. 34 the word 
of is omitted before imprisonment.” 
whereas it occurs before that word in 
S. 3l. I have not been able to ascertain 
oi to imagine the reason for this varia- 
tion, the effect of which is entirely 
immaterial. The wording of these two 
sections would therefore go against the 
view that the phrase death or transpor- 
tation for life” is a single and insepara- 
ble ^ definition. Further, if offences 
punishable with death or transportation 

(3) A. I. R. 1927 Rang. 205=104 I. 0. 101=28 

Cr. L. J. 773=5 Rang. 276 (P. B.). 
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for life were to be considered as referring 
only to those ohences for which the 
.-entences were alternative, tliat is to 
say, all sentences in wliich death was 
one of tlic jiiinishnicnts which iniglit be 
awarded, tlie result wonid he that the 
District Magistrates or other Magistrates 
specially ellll•o^^ cred under S. 30 would 
he pi le to try such olVences since the 
words in S. 30, Criminal T. C., “not 
]»uiii>hahlc with death’’ must mean some- 
thing diLi'erent from “not punishable 
with death or transportation for life” 
and tlie only otlencc \\ hich they would 
be precluded from trying would be tliat 
of murder l)y a life convict, an offence 
which under S. 303, I. V. C., is punish- 
able with death alone. Yet again, if the 
idiraso in question is to ho taken as a 
singleand inscirarabhr dclinitiou it would 
exclude such olfonces for which there 
are three alternative punishments: death 
transportation for life or rigorous impri- 
sonment for a certain term of years such 
as the giving or fabi icating false evidence 
with the intention to cause any person 
to ho convicted of a capital offence if 
such innocent person is convicted and 
executed (S. 94j, and abetment of suicide 
committed by a cluld or insane or deliri- 
ous person or idiot ora person intoxi- 
cated (S. 305). The illogical result would 
Ijg that i)crson3 convicted of such offences 
for w'hich One of the punishments pro- 
vided is death would be entitled to the 
lienctit of S. 562, Criminal i\ C., and it 
cannot ho presumed that the legislature 
had any intention of giving offenders 
convicted for tlie first time under tliose 
sections of the Indian Penal Code the 
benoiit of the possibility ol lieing released 
on probation. That however would be 
the natural result of tlie interpretation of 
the phrase “death or transportation for 
life” as referring only to such offences 
for which these alternative punishments 
are provided. If tho phrase is consi- 
dered disjunctively and ineligibility for 
release on good conduct is considered ap- 
plicable to offences for which transporta- 
tion for life is one of tho punishments 
jirovided, the difliculty disappears im- 
mediately. 

There is yet anotlier inslaiico in 
the language of tho Code of Crimi- 
nal iVocodure which militates against 
tho reading of tho jihrasc as an in- 
separable definition. In S. 1 (\v) of 
the Code ‘ 'warrant-case” is dolined as 


meaning a case relating to an offence 
punishable with death, transportation or 
imprisonment for a term exceeding six 
months. We have therefore in tliree sec- 
tions of the Criminal Procedure Code, 
Ss. I, 31 and 31, wdiero the words death 
and transportation for life in connexion 
with punishment and sentences are used 
disjunctively and one other, S. 30, where 
the disjunctive implication is essential. 
It must in my opinion follow' that the 
wording in Ss. 497 and 5G2 is equally 
to be considered disjunctively. 

Apart from the question of grammati- 
cal interpretation, it is relevant to con- 
sider certain offences punishable by the 
Indian Penal Code witli transportation 
for life and lesser sentences in tho al- 
ternative. Among these are offences 
against the State and the Armyand Navy 
and Air Force contained in Chs. 0 and 
7, I. P. C., among the otVences affecting 
life is S. 311 (happily obsolete in these 
days) which lays down that a Thug shall 
be punished with transportation for life. 
Here there is no alternative of cither a 
more or less serious nature hut were it 
possible fora person to be convicted under 
tliat section at the present day it does nob 
appear conceivable that a person under 
twenty-one, convicted should he capable 
of being bound over as a first offender. 
Tho offences of coining, rape and the ag- 
gravated form of arson punishable under 
S. 43(h I. P. C., are all punishablo wdth 
transportation for life or with rigorous 
imprisonment for a term of years and in 
my 0 ]iinion the legislature did not and 
could not contemplate that in respect of 
offences of such a nature a person under 
21 years of age might bo bound over on 
jirobation as a first ofiender. Such a 
provision particularly in the case of rape 
would be an outrage on the public con- 
science. It is nob a sufficient answer to 
say that no Court would release such an 
offender on probation; it cannot be pre- 
sumod that the legislature would make it 
possible for a Court to be able to release 
such an offender on probation, Tho sec- 
tion of tho Indian Penal Code in which 
the paradox of tho inseparable definition 
can ho finally demonstrated is S. 226 
which runs: 

"Whoever, having been lawfully transported, 
returns from such trausportatiou, the term of 
such transportation not having oxpiiod and his 
punishment not having been romiltod shall bo 
punished with transportation for life, and shall 
also bo liable to fine and to bo imprisoned with 
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rigorous imprisoument for a term not exceeding 
three years before he is so transported.” 

Here there is no alternative to trans- 
portation for life, the other punishments 
being optionally additional. It would 
be manifestly an impossibility to release 
a person convicted under this section on 
probation as a first offender. l am there- 
fore satisfied that the words “death or 
transportation for life” must be read as 
referring to offences the penalty for 
which provided by the Indian Penal 
Code contains either death or trans- 
portation for life as one of the punish- 
ments to be awarded and not necessarily 
both. The reasons given in Emperor v. 
\Nga San Htwa (3) have my respectful 
concurrence and with the further rea- 
sons which I have adduced applicable to 
the phrase as it oocurrs in S. 562, Crimi- 
nal P. 0,, as opposed to S. 497, Criminal 
P. C., appear to me to make the dis- 
junctive interpretation conclusive. 

The learned Sessions Judge has made 
this reference with the recommendation 
that the order of release on probation 
be set aside and the case be remanded 
for passing of the legal sentence. He 
has not apparently noted the provisions 
of sub-S. (3), S. 562, Criminal P. C., 
whereby the High Court is now em- 
powered to pass sentence itself when 
exercising revisional powers. In this 
particular case the Magistrate has very 
correctly come to the conclusion that 
the offence is of a technical nature. 
There was an assault by some members 
of the family on others arising out of a 
domestic dispute in the course of which 
one of the accused caught hold of the 
complainant and one of them snatched 
the ring from her ear, tearing the lobe 
in so doing, and afterwards concealed 
the property. Had the offence been one 
under which action under S, 562 was 
permissible such action would have been 
appropriate. In order to point out the 

correct interpretation of the phrase “an 

offence not punishable with death or 
transportation for life” it is not neoes- 

f interfere in revision and to direct 
tiiat these women be sent to jail. They 
Have already been put to the expense 
and the anxiety of travelling from Bilas- 
pur to appear in person before this Court, 
iaking the circumstances into considera- 

• 7 consider it necessary to 

interfere in revision but it should be 
noted by the Magistrate in future that 


the release on probation of a woman 
or person under 21 years of age is not 
legal where the offence is punishable 
with transportation for life. The rule 
is discharged. 

R.M./e.k. Buie discharged. 
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Magnate, J. C. 

pMZ/ooTwjy a— Complainant. 

V. 

Tularam — Accused. 

Criminal Revn. No. 413 of 1931, De- 
cided on 20th February 1932, case re- 
ported by Sess. Judge, Nagpur. 

Criminal P.C. (as amended in 1923), S. 197 
—-Offence under S. 168, Penal Code— No pre- 
vious sanction is necessary — Penal Code 

{I860), S. 168 — C. P. Municipalities Act 
(1922), S. 45 (1). 

Section 197, Criminal P. G., does not require 
previous sanction for taking cognizance of a com- 
plaint regarding the offence described in S. 163 
Penal Code. 

A complaint was preferred against T, a mem- 
ber of the Municipal Committee, 'alleging that T 
had committed an offence under S. 168, Fecal 
Code. The allegation in the complaint was that 
T was a partner in a grass contract taken in the 
name of M from the Committee. 

Held : that the Court could take cognizance 
of the offence without previous sanction of the 
Local Government : A. I. R. 1928 Lah. 72 Ref 
A. I. R. 1928 All 756, not Fell. [P 134 C 2] 

G. B, Pradhan — for Accused. 

B. W. Fulay, B, G. Bao and S. P. 
Deshpande — for Complainant. 

Vivian Bose — for the Crown. 

Order. — Dullumiyan, the non-appli- 
cant, preferred a complaint in a Magis- 
trate's Court against Mr. Tularam Sa- 
khare alleging that the latter had com- 
mitted an offence punishable under 
S. 168, I. P. 0. Mr. Tularam is a mem- 
ber of the Nagpur Municipal Committee. 
S. 45 (l), C. P. Municipalities Act, states 
that any member shall be deemed to 
have committed an offence under S. 168, 

I. P. C,, if he is interested in any con- 
tract made with the committee unless 
he has obtained the written permission 
of the Deputy Commissioner. The allega- 
tion in the complaint was that Mr. Tula- 
ram was a partner in a grass contract 
taken in the name of one Marotrao from 
the Nagpur Municipal Committee. Mr 
Tularam urged that S. 197, Criminal 
P. C., prevented the Court from taking 
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cognizance of the alleged offence without 
tlie previous sanction of the Local Govern- 
ment. The Magistrate held that no 
sanction was necessary. The learned 
Sessions Judge has made a report under 
S. 438, Criminal P, G., as he considers 


that sanction was necessary. 

Section 197, Cl. (l), Criminal P. C., 
has been re-drafted by S. 50, Criminal 
P.G. Amendment Act 18 of 1923. Camp- 
bell, J., in referring a case to a Division 
Bench stated in Muhammad Ismail v. 
Emperor (l) (at p. 649 of 8 Lah,): 


“Under the former section the offence excluded 
from cognizance was one of which a public ser- 
vant was accused 'as a public servant’ and 
under that section it would seem that no com- 
plaint against a i^Iunicipal Commissioner under 
S. 1G8, I. P. C., could have been proceeded with 
unless the sanction of the Local Government 
had been obtained. It is argued that the same 
is the spirit of the new section, but the actual 
words of that section now are : ‘ Any offence 

alleged to have been committed by him while 
acting or purporting to act in the discharge of 
his official duties’. “ 

“It is desirable to have an authoritative inter- 
pretation of these words and I therefore refer 
the case to a Division Bench.” 


I respectfully agree with his interpre- 
tation of the section as it stood before 
the amendment. The applicant’s counsel 
states that the words “while acting or 
purporting to act in the discharge of his 
official duty” have been substituted for 
the words “as such Judge or public ser- 
vant” occurring in the old section in 
order to amplify the words and to make 
the sense clear. I accept tins statement, 
but consider that tlie substitution had 
an effect which was not intended. The 
judgment of the Division Bench in Mu- 
hammad Ismail V. Emperor (l) held 
that, on the particular facts of the case 
they were considering, no sanction was 
required under S. 197, Criminal P. C. 
One of the particular facts of the case 
was that the Municipal Commissioner 
had oiitained a contract for bricks to be 
supplied to the Municipal Committee. 
The judgment of the Bench Division 
however does not refer to the opinion of 
Campbell, J., that under the former 
section the provisions of S. 197, Criminal 
P. C., would have applied. In Emperor 
V. Bhairon Frasad (2) Dalai, J., con- 
sidered a complaint that a member of the 
Municipal Board, Agra, acquired a shave 

(1) A. I. R. 1928 Lah. 72 = 109 I. 0. 230 ='29 

Or. L. J. 511=8 Lah. G47. 

(2) A. I. R. 1928 All. 750=113 I. 0. 78=30 Or. 

L. J. 02=51 All. 377. 


in a contract with the Board ; he held 
that sanction was necessary under the 
provisions of S. 197, Criminal P. C. He 
considered that the member was accused 
of an offence alleged to have been com- 
mitted by him while acting or purport- 
ing to act in the discharge of his official 
duty.” I respectfully disagree with this 
opinion. A member who in his private 
capacity takes a contract with a Munici- 
pal Committee cannot be said to have 
done so ‘while acting or purporting to- 
act in the discharge of his official duty.” 

No other decisions dealing with the- 
queation whether or not the revised 
S. 197, Criminal P. C., requires sanction 
for taking cognizance of a complaint re- 
garding the offence described in S. 168, 
I. P. G., have been brought to my notice. 
The learned Sessions Judge has pointed 
out that it was formerly the practice to- 
obtain sanction as is shown by the judg- 
ment in Narayan v. Emperor (3), but 
under the law then in force, sanction 
was necessary. In my opinion the Magis- 
trate correctly held that no sanction was- 
necessary. The proceedings are there- 
fore returned to the Magistrate who will 
proceed with the investigation of the* 
complaint. It appears that the substitu- 
tion of the words “while acting or pur- 
porting to act in the discharge of his- 
official duty” or the words as such 
Judge or public servant,” which was 
effected by the Criminal Procedure Code 
Amendment Act, was proposed in order 
to amplify the words and to make tlie 
sense clear (Statement of Objects and 
Reasons, 1914). As the substitution had 
an effect which does not appear to be 
intended by the legislature, this order 
will be brought to the notice of the Local 
Government. 

p.N./r.K. Ord er accordingly. 

(3) [19101 ON. L. R 114=8 I. 0. 274=11 Or- 
L. J. 613. 
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Macnair, j. C. 

Baliram — Applicant. 

Y. 

Ml* Gaugoo and others Non-Appli- 
cants. 

Criminal Rovn. No. 389 of 1931, De- 
cided on 21st January 1932, case reported 
bv Addl. Sess. Judge, Nagpur. 

Criminal P. C. (1898), S. 145 -Preliminary 
order it suitable if dispute likely to cause 
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breach of peace exists and actual breach is 
likely to occur two or four months later. 

To justify action under S. 146, it is im- 
material whether or not there is suCEieient time 
for^ parties to settle their disputes by referriug to 
civil Courts. Under S. 145 there must be a pre- 
sent danger of a breach of the peace, but there 
need not be a danger of an immediate or immi- 
nent breach of the peace. A preliminary order 
under S. 145 is suitable if a dispute likely to 
cause a breach of the peace exists and the 
actual breach is likely to occur two or four 
months later: 7 G. L. R. 352 and 33 Cal. 33, 
Rel. on.\l Ca2.385 and A.IM. 1929 341, Ref.‘ 

A. I. R. 1924 Oudh 341 and A. I. R. 1925 Oudh 
416, not Foil. [P 135 q 2 ] 

B. N. Padhye — for Party No. 2. 

Order. Proceediogs under S. 145, 

Criminal P. C., were started on a report 

that a breach of the peace was likely 

some two or four months after the date 

of the report. The Sessions Judge has 

recommended that the order passed should 

be set aside on the ground that the police 

report did not disclose apprehension of a 

breach of the peace until some time had 

elapsed. He has referred to a number of 

oases in support of the view that it is 

illegal to pass an order under S. 145 (l) 

Criminal P. 0., if there is sufficient time 

for the parties to settle their disputes by 

referring to civil Courts, though action 

might be taken under the provisions of 
S. 107, Criminal P. C. 

inCfiofe Lai v. Emperor, 
A.I.B. 192i Oudh 341, and Munnu Lai 
v. Harde, Bam, A.I.B. 1925 Oudh 416 
support the view of the Sessions Judge; 
but the reports of these cases are brief 
^d do not give detailed reasons. In 
Damodur Biddyadhur v. Syamanund 
Dey ( 1 ; and in Stewart v. Hubert Hughes, 
A.I.B, 1929 Cal, 341, it was held that a 
dispute likely to cause a breach of the 
peace must exist at the time the order 
was passed and the dispute should be of 
such a character as to make it likely 
that it would cause a breach of the peace 
unless proceedings were taken up at once. 

I prefer however, to rely on the conclu- 
^ons of Rampini and Mookerjee, JJ., in 

Kinkar Boy v. Danesh Mir (2). 
Ibis case is also cited by the learned 
essions Judge and contains a very care- 
u iscussion of previous decisions on 
^he point. The learned Judges adopt the 
lew of Garth, C.J., in Uma Charn San- 
tra y. Bern Madhub Boy (3), that there 
— pres ent danger of a breach of 

(2) L1906] 33 Oal. 33=10 0. W. N. 257=2 


the peace, but there need not be danger 
of an immediate or imminent breach of 
the peace: they concur in the view that 
it is sufficient for the Magistrate to take 
action if there is a reasonable appreheu— 
sion that a disturbance of the peace is 
likely to occur. 

It does not appear to me material whe- 
ther there is or is not sufficient time for 
persons interested to resort to civit- 
remedy. Action is taken under S. 145,,, 
Criminal P. C., not in the interest of any 
party, but to prevent a breach of the 
peace.^ If neither party intends to resort 
to civil remedy, the fact that there is 
time to do so does not affect the likeli- 
hood of a breach of the peace. S. 107, 
Criminal P. G., does not provide a suit-t 
able safeguard against breaches of thel 
peace likely to occur in consequence of! 
disputes concerning land or water. It is 
undesirable that crops should be left on , 
the ground and binding over of one or ' 
more parties leaving it uncertain which 
party is to reap the crop is clearly un- 
satisfactory. S. 145, Criminal P. 0., in 
my opinion, contains a clear indicatioa 
that the preliminary order should be 
made in good time. The parties oughtj, 
if possible, to be heard and to produce 
their evidence before the time at which 
a ‘breach of the peace is anticipated; 
attachment of the subject in dispute 
pending decision should be avoided by 
passing the preliminary order in time to 
render this unnecessary. In my opinion 
then a preliminary order is entirely 
suitable if a dispute likely to cause a 
breach of the peace exists and the actual 
breach is likely to occur two or four 
months later. The ground on which the 
learned ^Additional Sessions Judge has. 
recommended that I should interfere is 
without force, and the proceedings will 
be filed. If the party who appeared be- 
fore me desires that a recommendation 
should be made on any other ground he 
must address a lower tribunal. 

p.n./b.k. Beference rejected. 
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Grille, A. J. 0. 

W ali Mohammad — Applicant. 

V. 

Jamal Bhai and another — Non- 
Applicants. 

Civil Revn. No. 264 of 1931, Decided^ 
on 16th November 1931. 
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(a) Civil P. C, (1908), O. 5. R. 3 and O. 10, 
R. 4 "Personal appearance of plaintiff can 
be compelled only under O. 5, R. 3 and 
O. 10, R. 4. 

There are only two cases in which the per- 
sonal appearance of the plaiutif! can be re* 
fjuired and the^^e fall under 0, 5, R. 3 and 
O. 10. R. 1. [P 13C 0 1] 

(b) Civil P. C. (1908), O. 16, R. 19— Plain- 
tiff not residing within Court's jurisdiction 
nor within 200 miles from Court houses — 
Hs cannot be compelled to appear in person 
as defendant's witness but should be exa- 
mined on commission. 

A plaintiff who does not reside within th® 
limits of the jurisdiction of the trial Court nor 
within 200 miles of the place where the Court 
sits cannot bo compelled to appear in person as 
a witness for the defendant; but the defendant 
has to get him ozamined on commission at the 
place where the plaintiff resides: A. I. R. 1925 
J'af. 125, Ilcf. [P 13GC2] 

A})(hir liiihimkhan— for Applicant. 

W. B. Pendharka) — for Non-Appli- 
cants. 

Judgment. — This is an application in 
revision against the order of tlie Addi- 
tional District Judge, Bhandara, in Civil 
Suit No. 8 of 1027 directing that the 
plaintiff should appear i>ersonally in 
Court. In tliis case tlio plaintiff had 
not appeared in the witness-box to suj)- 
port his case as he considered it unneces- 
sary to do so, and after the plaintiff’s 
evideuco had been concluded lind evi- 
dence for tlie defendants heard, the de- 
fendants wished to call the plaintiff as 
a witness. It was urged on behalf of 
the plaintiff that the plaintiff was an 
old man and was residing in Kathiawar 
and that if the defendants desired to 
examine him they sliould examine him 
on commission. Tlie learned Additional 
District Judge asked the defendants to 
lilo interrogatories, and on perusal of the 
interrogatories decided that mo^ of the 
questions were material for the decision 
of the case and directed the plaintiff to 
appear personally. 

The Judge does not say under what 
provision of the Civil Procedure Code, 
ithis order has been passed. There are 
only two cases in which the personal ap- 
pearance of tW3 plaintiff can be required 
^and these fall under O. 5, K. 3 and 0. 10 
;R. 4 neither of which is applicable to 
jthe present circumstances. The case has 
long passed the stage of service of sum- 
mons to the parties and the request for 

the plaintiffs presence was not the re- 
sult of a desire on the part of the Court 

to examine him as a party but of. the 


wish of the defendant to examine him as 
a witness. The plaintiff admittedly 
resides beyond the jurisdiction of the 
Court and the allegation that he has 
travelled as far as Berar from his native 
place, Kathiawar, is merely an allega- 
tion which has not been proved. Even 
if it were proved, it cannot entitle the 
Court to issue an order in contravention 
of the provisions of 0. 16, R. 19. The 
plaintiff has not been directed to attend 
as a plaintiff but as a witness on behalf 
of the defendants and the rules applica- 
ble to the attendance of witnesses apply 
and no others. The case of Muhammad 
Akbar Alt Khan v. Herbert Francis (1), 
has been cited before me. That case is 
an authority for the proposition that an 
application by a plaintiff to examine 
himselfjby commission must be thoroughly 
scrutinized before being allowed and 
that it differs from an application by 
either party to have examination of wit- 
nesses on commission. This is certainly 
an application to examine the plain- 
tiff on commission but the application 
does not originate from the plaintiff him- 
self but from the defendant, and the judg- 
ment cited has no application whatsoever. 
The application is an application to 
examine a witness. The witness, who hap- 
pens to be the plaintiff and is represented 
in Court, claims the protection of 0. 16, 
R. 19, a protection to which he is en- 
titled. lie cannot be compelled to comej 
to Court as a witness for the defendants 
since he does not reside within the 
limits of the Court’s jurisdiction or 
within 200 miles of the place where the 
Court sits. The defendants can only have 
him examined on commission. The order 
of the Additional District Judge directing 
the plaintiff to appear personally must 
be set aside. 

The application accordingly succeeds. 
I fix pleader’s fee at Rs. 20; the costs of 
the application will be paid by the non- 
applicants. 

B.V,/r.K. Application allowed* 

(1) a. I. R. 1925 Pat. 125=84 I. C, 903=3 Pat. 

8G3, 
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Macnair, J. C. 

Bamchandra Wadhi — Applicant. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 11 of 1932, De- 
cided on 12th March 1932, against order 
of Magistrate, Second Glass, Nagpur, D/- 
16th November 1931. 

Criminal P. C (1898), S. 257, Proviso- 
Prosecution witnesses, if present, can be 

allowed to be cross-examined at defence 
stage. 

The proviso to S. 257 clearlj coutemplates 
tlie summoning of prosecution witnesses who 
have been cross-examined after the charge 
was frarned at the defence stage end indicates 
that while the attendance of such witnesses 
should not ordinarily be compelled, there is no 
restriction on their examination, if present, 
ouch examination should bo confined to new 
matter in the same way as examination would 
be confined if the witnesses had been partly 
examined and the examination had been con- 
tinued. Therefore an application for cross-exa- 
mination of prosecution witnesses, when present 
in Court, at the defence stage should not be 
refused and the accused should be given a chauce 
to cross-examine them : 4 Bom. L. R. 461, Ref 

[P 137 C’l, 2] 

G. B. Pradhan — for Applicant. 

^vian Bose— for Non-Applicant. 

Order. — In the trial Court the wit- 
nesses for the prosecution were cross 
examined at length after the charge was 
framed. The accused was called upon to 
enter upon his defence : he had engaged 
another counsel and made an application 
that the prosecution witnesses should be 
re- summoned This was refused on the 
ground that the object of the application 
was delay and harrassment of the pro 
secution witnesses ; this order, by itself 

supplies no reason for interference in 
revision. 

On the next hearing however some of 
the prosecution witnesses were present 
in Court. No proper reason is given for 
the refusal to examine these witnesses * 
their examination would not have been 
harrassing and would not have caused 
great delay. The proviso to S. 257, Cri- 

contemplates the 
havehp'l*'^^ prosecution witnesses who 

wal fr! f after the charge 
dlcLesThlt stage and in! 

witnesses sh^uW^n^ j“^<fance of such 

hS Si 

Nagar (l) T ^ P^®sent. Emperor v. 

(1) [1902J 4 Bom. ij. R, “ 
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accused to cross-examine these witnesses. 
It would have been of course proper for 
the Court to confine this examination to 
new matter in the same way as examina- 
tion would be confined if the witnesses 
had been partly examined and the exa- 
mination had been continued. I there-; 
fore set aside the conviction and sentence 
and direct that the trial should proceed 
from the point at which the application 
to examine the witnesses in Court was 

refused. I add that applications to exa- 
mine fresh witnesses must receive con- 
sideration. The applicant’s counsel asks 

that other prosecution witnesses may be 
re-summoned for the sole purpose of 
proving that they are inimical to the 
applicant and, in my opinion, this should 
be permitted; the Government Advocate 

otters no objection to this direction. 
K.N./r.k. Bevision allowed. 


A. I. R. 1932 Nagpur 137 (2) 

Macnair. J. c. 

A'arzTTz) ffur Mohamad — Plain- 
titt — Appellant, 

V. 

Bahman Defendant — Respondent 
Appeal No 567 of 1929, Decided on 

23rd November 1931. against appellate 

degree of Dist. Judge, Nagpur, D/- 12th 
August 1929. 

not published in 
official report need not necessarily be fol- 

lowed but should be considered-pLctice 

A bubordinate Judge is not bound to follow a 

official report, though he i<? 

deration°tn7>f respectful and careful consi- 
deration to the reasons which led to the decision. 

(b) Civil P. C. (1908) O 30 R 

tbe name of the 

firm, It IS not necessary that more than no 

partner should sign the plaint : J. I ^1997 
Lah. 115 and A. I. R. 1923 77a./. 137. 

■nr riT / - 7c8 C 1] 

M. Y Shareef—ior Appellant. 

B. N. Padhye for Respondent 
Judgment.-The plaint in this case 
describes the plaintiff as Hah Knrim 
Nur Muhammad firm malik Haji Karim 
Kachi aged 61. His suit was dismissed 
in so far as the defendant Jafar is con 
cerned for reasons into which I need iiot 
now enter. He filed an appeal in the 
Court of the District Judge, Nagpur. The 

learned District Judge held that he was 

bound to follow an unreported ruling nf 
this High Court. Seth Madan Gopa) v. 
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Pandurang (l), decided by Findlay, J. 0. 
Pie understood Findlay, J. C., to hold 
that when a suit is instituted in the 
name of a firm the plaint must be signed 
by at least two of the partners. Pie held 
that the description in the plaint meant 
that the firm vvas suing through its owner, 
in spite of the fact that his own view of 
the law was opposed to that which he 
supposed to have been taken by Find- 
lay, J. C. He dismissed the appeal on 
the ground that the suit as framed was 
bad. 

In appeal it is urged that the suit was 
properly framed. I remark that the 
learned District ludge was not bound to 
follow a decision of this Court which had 
not been published in the Nagpur Law 
Reports, though he was bound to give 
most respectful and careful considera- 
tion to the reasons which led to the deci- 
cision. It is obviously desirable that a 
Judge who has not access to all unpub- 
lished reports should refuse to exercise 
his judgment when one such report is 
brought to bis notice. It may well be 
that in another unpublished judgment 
the opposite view has been taken. As a 
matter of fact, a view opposed to that fol- 
lowed by the Judge has been taken in 
Bhriram v. Madho Paiil, A. I. B. 1923 
Nag. 137, decided by Dhobley, A. J. C. 
Dhobley, A. J. C., stated that where a 
suit was brought in the name of a shop, one 
of the partners could bring it on behalf 
of all the partners. It is then unneces- 
sary for me to decide wdiether Find- 
lay, J. C., was correctly understood by 
the learned District Judge. It is sufficient 
to say that the District Judge’s own 
opinion was correct. 0. 30, 11. 1 allow'S 
two or more persons claiming as partners 
to sue in the name of the firm; ^^hon the 
suit is in the name of the firm the jmrt- 
ners to that firm are suing. Cl. (2) of the 
rule allows the plaint to ho signed iiy one 
A the partners. This view of the law is 
lot disputed before me, hut I may refer 
to a remark in Hari Sivgh v. Karam 
Chand-Ka7ishi Bam (2) at p. 10 (of 8 
Lah.): 

“WhoD a suit is brought in tho nnme of a firm it 
is precisely as though it were brought in tbo 
name of all the partners.” 

The respondents' counsel endeavours to 
pupport the decision that the suit must 

uivii Kevu. Au. 73 cf Decided on 

30lh April 1028. 

(2) A.l. B. 1927 Lah. 115=100 I. 0. 721=8 

Lab. 1. 


1932 

fail, because it is badly constituted on a 
different ground. He urges that the de- 
scription of the plaintiff indicates that he 
sues as the owner of a one-man firm, 
whereas O. 30 applies to suits by firms 
consisting of two or more persons. The 
description of the plaintiff does render 
some support to this contention, but the 
written statement of the defendant con- 
tains the followirg paragraph: 

*Tt is denied that Haji Wali is the owner of 
the firm of Haji Karim Nur Muhammad. He 
has DO right to represent that firm and to in- 
stitute a suit on its behalf. The plaint is not 
thus validly signed and verified, and it is not 
validly presented. The suit should be dismissed 
on this ground alone.” 

Clearly it was understood that the suit 
was instituted by a certain firm. The 
plaintiff rejoined that he was the owner 
and one of the partners of the firm. It 
seems clear then that the words in the 
plaint malik Hajiwali were not intended 
to mean that Hajiwali was the sole owner 
of the firm. The plaint though inartis- 
tically worded must be considered to be 
a plaint in the name of the firm Haji 
Karim Nur Muhammad which has, as a 
matter of fact, numerous partners. The 
signature to the plaint then was intended 
to be the signature of one of the partners 
in such capacity. The reason given by 
the learned District Judge for dismissing 
the appeal is therefore incorrect. His 
decree is set aside and the case remanded 
for decision of the other contention 
raised before him. Costs in this Court 
will be costs in the first appeal. 

v.b./r.k. Case remanded. 
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Giulle, a. j. C. 

Sobhagsingh and others — Plaintiffs — 
Appellants. 

V. 

Khushal Gw/ar— Defendant— Respon- 
dent. 

Second Appeal No, 473 of 1930, Deci- 
ded on 20th February 1932, against de- 
cree of Dist. Judge, Nimar, D/- 14tb 
April 1930. 

Landlord and Tenant — Cullivaling partner- 
ship — To constitute partnership malguzar 
must supply some part of capital — Contract 

Act, S. 251. 

To con^lituto a contract of cultivating partner- 
ship it is essential that trio malguzar should sup- 
ply part of tho working rapiJftl ttud by so dtiug 
taki some part in the cuilivation It is not ne- 
cessary that ho should lako any actual part in 
agricultural opei aliens or even in superinteu- 
deuco thereof. The igreomout to share not pro- 
fits does not necessarily connote a partnership : 


Sobhagsingh v. Khushal Gujar 
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10 C. P. L. E. 29. Eel. on. 3 C.P.L.E. 180; 6 C.P. 
L.E. 117; and 14 C.P.L.E. 12, Eef. [P 139 G 2] 

W . B. Puranih—ioY Appellants. 

Khare for Respondent. 

Judgment. The plaintiff, a malguzar 
and lambardar of Patti No. 5 of Mouza 
Rhagwanpura, sued the defendant for 
possession of a field, alleging that it was 
his khudkasht. The defendant claimed 
to be an occupancy tenant of the field. 
It is admitted that from the years 1924 
to 1926 the defendant was in occupation 
of this field and paid the malguzar a 
half-share of the net profits. In the fol- 
lowing year the malguzar wished to dis- 
continue the alleged agreement, but the 
defendant declined to vacate the field, 
and proceedings under S. 145, Criminal 
P. C., resulted in the defendant being 
declared in possession. The plaintiff 
contended that this was a mere cultivat- 
ors agreement and that he had agreed to 
supply the seed and the bullocks and 
that the defendant had agreed to supply 
his personal labour and supervision and 
that on a division of the net profits each 
was to receive half. The trial Court 
found that the plaintiff had not proved 
his allegation that he had supplied seed 
and bullocks and consequently that the 
relations between the parties were not 
those of pepons cultivating under a joint 
agreement but those of landlord and ten- 
ant The learned District Judge in ap- 
peal considered that the lower Court had 
wrongly assumed that a simple batai 
contract necessarily- implied a lease. In 
mentioning the case law on the subject 
the learned District Judge held that the 
principle to be deduced from it was that 
a cultivating partnership is denoted when 
the agreement involves the sharing of 
losses as well as profits on the part of 
the malguzar, and held tbit in view of 
the accepted fact that it was the net pro- 
duce which was to be shared, as stated 

in the pleadings, it would appear that it 
was a cultivating partnership and not a 
lease. He held however that on the oral 
evidence it had been proved that the de- 
lendant was created a tenant and conse- 
quently dismissed the plaintiff’s claim. 

Xhe plaintiff in second appeal relies on 
the argument of the learned District 

u ge which is based on the pleadings, 

u it appears to me impossible for him 
to surmount the definite finding that the 
and in question w^as given out as a ten- 
ancy. There is certainly evidence on re- 


cord on which th-a District Judge could 
come to this finding and that finding can- 
not be disputed. It is significant that 
the plaintiff’s own witness has stated, 
agreeing with the defendant, that the de- 
fendant was liable for kotwari dues and 
rent. Not much significance can be at- 
tached to the use of the word “ rent,” 
since what is clearly meant is that the 
half- share of the net produce was to be 
handed over, and whether this consti- 
tuted rent or no is a matter of law ra- 
ther than of fact; but the evidence as to 
the liability of the defendant to pay kot- 
wari dues in respect of this field adds 
very strongly to the defendant’s claim 
that he was holding the land as a tenant 
and on the evidence the learned District 

Judge Was entitled to find that a tenancy 
had been created. 

^ I must also point out that the prin- 
ciple which the learned District Judge 
has deduced from the cases of Kisnn v 
Jatwant Rao (l). Khoshal v. Nanhu (2) 
Deopuj^v. Arjim (3) and Ganoo v. Mu- 
kund (4J that the question whether a 
cultivating partnership exists depends on 
the question whether losses are to be 
shared as well as profits, is incomplete. 
It IS of course clear, as stated by Is- 
may, J. C., in Ganoo v. Mukund (4) that 
the sharing of gross profits would not of 
itself create a partnership since gross 
profitseliminate the qnestion of reduction 
on account of losses, but the converse of 
this which the learned counsel for the 
appellant would urge, that the agree- 
ment to share net profits necessarily 

creates a cultivating partnership does not 

follow The learned District Judge ap- 
pears to have lost sight of the further 
principle laid down in Ehsohal v Nanhv 
(21 and Deopuri v. Arjnu (3) that to 
constitute a contract of cultivating part 
nership it is essential that the malguzar 
should supply some part of the working 
capital and by so doing take some part in 
the cultivation. It is not necessary that 
he should take any actual part in a^ri 
cultural operations or even in snperin 

tendence thereof, but it does appear esl 

sential that he must supply some nart of 
the capital and not be content merely 

with a fluctuating return as a recompense 

(11 L18901 3 0. P L. R. 18d; 

(2) L18931 6C. P. L R 117. 

(3) llf971 10 0 P. L. R. ‘ 29 . 

(4) L1901] 14 0. P. L. R, 12. 
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barred under S, 47 — Civil P. C. (1908), O. 21, 
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for permitting tlie opposite party to cul- 
tivate the land. 

In this case it has been held on the 
evidence that the malguzar has supplied 
nothing. The agreement to share net 
proiHs does not necessarily connote a 
partnership and may well, in view of the 
fact that the landlord contributed nothing 
towards the working capital or the labour, 
he nothing inore than an agreement as to 
\he basis on which the rental was to be 
]iaid. A tenant clearly would not agree 
to pay half of the gross produce. Ilis 
l-u'oiit would naturally he estimated on 
the basis of what remained to him after 
all the working expenses had been paid, 
that is to say. the net profits Some of 
these profits must remain for him other- 
wise it would not he worth his while to 
cultivate. The agreement was tliat out 
of tlie net profits arising from the culti- 
vation of the field he was to pay the 
malguzar half. It is logical and natural 
to arrive at this conclusion without any 
necessity for importing a consideration 
that there was an agreement to share 
losses. As it has been found that the 
plaintiff contributed no working capital, 
it would be fantastic to assume that in a 
year wlien the net profits from the field 
would be nil and there was an actual loss 
the malguzar would bo prepared to con- 
tribute his share and hear half of it. 
Hnd he supplied any working capital the 
position of course would have lieen en- 
tirely different and I consider that the 
trial Court’s view of the case, namely, 
that the essential question was wdiether 
the jilaintilf had or had nob contributed 
anything towards the working expenses 
of cultivation, is correct. The result is 
that the appeal fails and is dismissed 
with costs. 

P.N./r.K. Appeal dismissed. 
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Macnaiu, J.C. 

Chotelal — 'Plaintiff — A ppcllant. 

V. 

Hanuan — Defendant — ^Respondent. 

Second Appeal No. 359 of 1930, Deci- 
ded on 18th March 1932, against decree 
of Dist. Judge, Ghhindwara, D/- 22nd 
March 1930. 

Civil P. C. (1908), S. 47-Suit by decree- 

holder auction-purchaser for recovery of 
possession of property purchased is not 


R. 95. 

A suit brought bv the decree-holder auction 
purchaser for recovery of possession of the pro- 
perty purchased in the execution of his decree is 
not barred by the provisions of S. 47, the ques- 
tion relating to the delivery of the property 
purchased by him, not being a question relating 
to execution, discharge or satisfaction of the 
decree: A.l.R. 1932 Pat. 80 8 P.R. 1916; 

A.I.R. 1923 Ou(lh 199 (F.R.); A.l.R. 1930 
Rang. A.l.R. 1925 Pat. 478; 31 All. 82; 

40 All, 216; A. I. R. 1021 Bom. 429. not Foil] 

A. I R. 1926 Cal. 798 {F.B.), Dist. [P 141 C 1] 

R. R. Dandige — for Appellant. 

R. K, Manohar — for Respondent. 

Judgment. The plaintiff alleged tliat 
ho obtained a. decree against the defendant, 
attached the plaint property and pur- 
chased it at a Court sale held on 24th 
June 1921. He did not obtain posses- 
sion through the Court and instituted a 
suit eight years after the date of pur- 
chase. The defence which I have to 
consider is that the suit was not main- 
tainable and the plaintifl'’s remedy was 
by an application under S. 47, Civil P. C. 
The learned District Judge, in first appeal 
has held that the suit was nob maintaina- 
ble. He states that while the Allahabad 
and Bombay High Courts take an oppo- 
site view, he prefers to follow the view 
taken by the High Courts of Calcutta, 
Madras and Patna which have been 
followed in an unreported case in this 
Court. 

The Patna case cited by the learned 
District Judge isAskaran Raid v. Raghii- 
71(1 th Prasad (l). The question has been 
reconsidered liy a Full Bench consisting 
of five Judges in Triheni Prasad Singh 
V. Ramasray Prasad Chaudhiiri (2). 
The Full Bench overruled Askaraii Raid 
V. Raghuyiath Prasad (l). A very large 
number of rulings on the point were 
considered. It was pointed out that in 
two reported cases the Judges of the 
^ladras High Court doubted the correct- 
ness of the view taken in that province, 
but maintained that view on the ground 
of a settled oursus curiae. It was also 
pointed out that there were a largo 
number of the decisions of the Calcutta 
Higii Court to the affect that a suit such 
as the ono I am considering was main- 
tainable and that this question did not 

(1) A.l.R. 1925 Pat. 478=88 I. 0. 104=4 Pat, 
126. 

(2) A. I. R. 1032 Pat, 80=136 I.C, 49=10 Pat. 

070 (F.13.). 
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directly arise in KailashCJiaiicIra Tarap- 
dar V. Gopal Chandra Poddar (3). 

The learned District Judge has re- 
ferred to Mt Bhagwati v. Banwarilal (4). 
Buddhu Misir v. Bhagirathi Kunwar (5) 
and Hargovind Pulchand v. Bhudar 
Baoji (6). The Allahabad and Bombay 
High Courts have adhered to the view 
that the suit with which I am dealing is 
imaintainable. This view has also been 
adopted by the Lahore High Court in 
Chotha Bam v. Mt. Karmon Bai (7); the 
Oudh Chief Court in Gayabakhsh Singh 
v. Bajendra Bahadur Singh (8) and the 
Rangoon High Court in J. A. Martin v. 
iS. M. Hashim (9). It is then clear that 
the balance of authority is against the 
view taken by the learned District Judge, 

The reasons given by the learned Judges 
of the Patna Full Bench appear to me 
very strong. It is not desirable to re- 
produce these ’reasons in full, but I shall 
attempt to reproduce very shortly a part 

of the reasoning. S. 47, Civil P.C. lays 
down: 


All questions arising between the parties t< 
the suit in which the decree was passed, oi 
their representatives, and relating to the execu- 
tion, discharge or satisfaction of the decree 
shall be determined by the Court executing the 
decree and not by a separate suit.” 

I assume that in the suit with which 
l am dealing the parties must be con- 
sidered to retain the character of parties 
to the original suit. I have still to con- 
sider whether the question to be decided 
relates to the execution, discharge or 
satisfaction of the decree. If the plain- 
tiff had been a stranger purchaser, it 
would not, in my opinion, have been 
possible to hold that the suit necessarily 
raised any question relating to the execu- 
tion of the decree. The stranger pur- 
chaser might have made use of the sum- 
mary procedure allowed by R. 95, 0. 21, 
Sch. 1, Civil P. C., a rule which finds 
place along with rules regarding the 
execution of decrees, but he did not; he 
filed a separate suit for which a period 
of limitations had been laid down in 
Art. 138, Lim . Act. The fact that the 

491=53 CaT. 

(4) [1909] 31 All. 82=1 T C 416 fP B ) 

(5 U917] 40 All. 216=42 1.0 936 ■ 

(W R. 1924 Bom. 429=83 1.0. 932=48 
Bom. 550(P.B.), 

I 8 P.R. 1918=44 I.C. 169. - 

(8; A. I. R. 1928 Oudh 159=110 I C. 83=3 
Luck 182 (P.B.). 

(9) A. T. R. 1930 Rang. 61=126 I. C. 209=8 
Rang. 162. 


auction-purchaser happens to be the 
decree- holder does not seem to affect 
the consideration whether or not the 
suit raised a question relating to the 
execution of the decree. Some such suit 
may raise a question relating to the 
execution, discharge or satisfaction of the 
decree; for example, a question whether 
the property of which possession is sought 
was or was not sold or the nature of the 
rights which were brought to sale. It 
may be that in a suit such points cannot 
be determined, but in the suit I am con- 
sidering there is nothing to indicate that 
any such question is raised. 

The existence of R. 95, O. 21, does not 
seern to affect the question w^hich I am 
considering. Many applications under 
this rule do raise questions which have 
reference to the execution of the decree. 
The Full Bench of the Calcutta High 
Court in Kailash Chandra Tarapdar v. 
Gopal Chandra Poddar (3), were consi- 
dering an application which did raise 
such a question. What they held was 
that an appeal lay from an order passed 
in consequence of the decision of that 
question. It does not follow that all 
orders passed on applications under R. 95 
decide questions which have some refe- 
rence to the execution of the decree 
much less does it follow that the decree- 
holder who did not wish to avail him- 
self of the provisions of R. 95 but filed a 
separate suit which raised no question 
relating to the execution of the decree 
was in some way to be considered to be 
agitating such a question. 

I therefore hold that the suit was 

maintainable. The decree of the learned 

District Judge is set aside and the case 

IS remanded for decision on the merits. 

It is ordered that the court-fee will be 

refunded. Costs in this Court will be 

borne by the respondent; counsel’s fee 
Rs. 20. 


r.m./r.k. 


Decree set aside. 
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Yeshioant Bao Shantaram — Applicant. 

V. 

Secretary, High Court Bar Association 
N agpuj Non- applicant . 

Civil Revn. No. 578 of 1930 Decided, 
on 2l8t January 1932, against order of 
Addl. Dist. Judge, Nagpur, D/- 8th 
November 1930. 
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fa) Legal Practitioners Act (as amended in 
1926). S. 36(1), Explanation — It is not neces- 
sary that every member should receive notice 
of meeting. 

It is not necessary that the meeting should be 
summoned bv a method different from that 
Usually adopted when meetings of the association 
ate held or that every member of the association 
should receive notice of a special meeting. 

LP 14'2 C 2] 

(b) Legal Practitioners Act (as amended in 
1926i, S. 36{1), Explanation — Facts on which 
resolution is based not disclosed — Still re- 
solution is ordinarily sufficient in absence of 
cogent evidence in rebuttal. 

Under S. 3G (l), Explanation, the resolution is 
valuable evidence even though the facts on 
which the resolution is based are not disclosed. 
In tbe absence of any other cogent evidence, the 
resolution if duly passed should ordinarily be 
regarded as sufficient for declaring a person to 
bo a tout. I'lic proof of any occupation which 
involvis attendance at Courts for particular pur- 
po.S‘S is not very material evidence in rebuttal. 

1.P 143 C 11 

(c) Legal Practitioners Act (as amended in 
19261, S. 36(1), Explanation — Meeting Con- 
vened to declare A to be tout — Resolution 
declaring B to be tout--Resolution is not 
within explanation so far as B is concerned. 

Where the meeting is specially convened for 
the purpose of declaring .1 to be or not to be a 
tout and the re.solution declares B to bo a tout, 
the resolution in so far as B is concerned is not 
such u resolution as is contempl.itcd by tlie ex- 
planation to S. 3G. The High Court will set aside 
au Oi d -r p.isscd dool iring /ias a lout based on such 
a rc-.solLilion as that resolution is not valid evi- 
dence so far as B is concerned : A. I B 1930 All. 
lb'2,HcLon. LP 143 0 n 

(d) Legal Practitioners Act (as amended in 
1936), S. 36 (1), EA-pIanation — It is not neces- 
sary that every member present should con- 
sider evidence. 

It is not Deco>sary that the members present 
should consider the evidence themselves. It is 
sufficient if they find reason to believe that Iho 
report, prepared by a subcominiltcc appointed 
for tbe purpose, is prepared with impartiality 
and care and support the resolution because of 
the report. [P 142 G 2] 

T. /. Keday — for Applicant. 

II. S. Gour, S. Y. DcsJnnnkh, N. M, 
DeshTmikh and N. T. Mangalvioorti — for 
Non applicant. 

Order . — This order will govern the 
disposal of Civil Bevisions Nos. 582 to 
587 of 1930 and No. 8 of 1931. S. 36, 
Legal Practitioners Act 18 of 1879, 
enables District Judges to frame and 
publish a list of persons proved to tlioir 
satisfaction habitually to act as touts. 
It is universally admitted that such ac- 
tion is necessary in order to lessen mal- 
practices whicii are common. An ox- 
planition was added to Cl. (l), S. 36, 
clearly in order to make it less dillicult 
to take action under the section. The 
Explanation is as follows : 


“ The passing of a resolution, declaring any 
person to be or not to be a tout, by a majority of 
tbe members present at a meeting, epecially 
convened for the purpose, of an associaticn of 
persons entitled to practise as legal practitioners 
in any Court or revenue office, shall be evidence 
of the general repute of such person for tbe pur- 
poses of this subsection.” 

The High Court Bar Association of 
Nagpur resolved to co-operate with the 
District Judge in combating the existing 
evil in the manner indicated by the Ex- 
planation. The mennbers of the High 
Court Bar who devoted time and trouble 
to this end deserve the thanks of the 
public. The method adopted by the High 
Court Bar Association appears to have 
been judicious. A subcommittee was 
appointed to inquire and prepare a report 
for submission to a meeting of the as- 
sociation. When the report was ready, 
a special meeting was convened and a 
resolution was passed declaring certain 
persons to be touts: after due inquiry the 
Additional District Judge found that the 
applicants before me were proved habi- 
tually to act as touts. I first consider 
the arguments which apply to the cases 
of all applicants except Gaikwad. It is 
first urged that there is no proof that 
notice of a special meeting was circulated 
to all the members of the Bar Association 
in time to enable them to attend the 
meeting. A certified copy of the notice 
issued has been filed. The original was not 
filed because it was not demanded. The 
meeting was conveued for a day 8 days 
after the date borne by the copy of the 
notice. There is no reason to think that 
the notice was not circulated in the 
manner usually adopted when meetings 
of the Association are held. The law 
does not require that this meeting should 
bo summoned by a method different from 
that usually adopted or that every mem 
her of the Association should receive 
notice. I agree with the learned Addi- 
tional District Judge that the meeting 
was convened in accordance with law. I 
add that 39 persons, a considerable pro- 
portion of the members of the Associa- 
tion, took the trouble to attend the 

meeting. 

It is next urged that the members pre- 
sent at the meeting should have consu 
dero l the evidence for themselves. The 
law does not require this: it was sutli- 
ciont if the members present found reason 
to believe that the report had been pre- 
pared with impartiality and duo care and 
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supported the resolution because of the 
•report. The next point urged is that as 
the statements before the Sub-committee 
were not disclosed before the Additional 
District Judge, the resolution should be 
treated as very weak evidence. I agree 
that the evidence would have been 
stronger if the applicants had had an 
[Opportunity of examining the facts on 
'which the resolution was based; but the 
Explanation to S. 36 (l). Legal Practi- 
tioners Act, makes it clear that the re- 
jsolution is valuable evidence. It is next 
urged that it is very difficult for a person 
declared by the resolution to be a tout to 
give rebutting evidence and that, in the 
absence of cogent rebutting evidence, the 
resolution should not be accepted as 
sufficient evidence. When the Explana- 
tion was added the framers of the law 
must have been aware of the difficulty 
of producing evidence either in support 
or in rebuttal of the resolution. It must 
have been intended that, in the absence 
of any other cogent evidence, the resolu- 
tion, if duly passed, should ordinarily be 
considered sufficient. It would not be 
p roper for me in revision to consider in 
detail the rebutting evidence produced 
y the non applicarit. My predecessor 

iqL 14th July 

1931, that the High Court’s power of 

interference m these cases is very limited 

^ith the learned 
jAdditional District Judge that proof of 

any occupation which involves attendance 

at Courts for particular purposes is not 
very material : there is no doubt that 
some persons who have such occupation 
[also act as touts. I therefore dismiss 
the applications of all the applicants 
except Gaikwad. The ground urged on 
behalf of Gaikwad is different. The Sub- 
committee did not recommend that Gaik- 
wad should be declared a tout. The 
meoting was convened * 

found°bv‘fh„' T ® f 

haWtuaf Committee to be 

such steps against 
sat“. Practitioners Actasneces- 

n *1^0 meeting 

was specially convened for the purpose 

of declaring A to be or not to he a tout. 

e fche resolution declared 5 to be a 
Dou^. In my opinion, then the resolu- 

ion, in so far as Gaikwad is concerned, 

18 not such a resolution as is contem- 
plated by the Explanation to S. 36. Legal 
Practitioders Act: it might, of course. 
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have-been different if the meeting had 
been convened for declaring any out of a 
class of persons to be or not to be touts. 
The learned Additional District Judge 
has nob relied on any evidence other than 
the passing of the resolution. There is 
then no valid evidence that Gaikwad is a 
tout. There is in my opinion no doubt 
that, in accordance with the view taken 
by my predecessor, it is necessary for me 
to interfere in revision with regard to 
Gaikwad. In Badri Prasad v. Emperor 
(l), such an order was set aside on the 
ground that the resolution could not be 
used as evidence. The defect in the re- 
solution cannot be said to be merely one 
of form. Had the notice indicated that 
Gaikwad might be declared to be a tout, 
some member or members of the Associa- 
tion might have made a poiut of being 
present to give information or to vote 
in favour of Gaikwad. The order declar- 
ing Gaikwad to be a tout is therefore set 
aside. 

P.N./r.k. R evisi on alloxoed. 

(1) A. I. R. 1930 All. V52=(1930ycr"c 1C08=: 

128 I.O. 603=32 Or. L. J. 159=5 All. 939. 
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A.hdul Rashid Plaintiff Appellant . 


Defendants 


T • 

Abdul Wahid and others ~ 

Bespondents. 

First Appeal No. 57 of 1928, Decided 
on SOth November 1931. 

* Civil P. c. (1908), S. 96 - Appeal 
against decree passed on review — Appellant 
can aak for increase of amount awaHed by 
original decree — Civil P. C. (1908), O. 47 , 

An applioation for review of part of a decree 
may be allowed and when such application has 
been granted, the entire case is not re-opened 
But even though the whole case be not reopened’ 
there must be a fresh decree, and there is no 
provision limiting the extent to which this de- 
cree can be attacked in appeal. Hence although 

the plaintiff-appel ant would have been barrid 

from asking for relief if the application for re- 
view had been rejected, he can after a decree has 
been Passed on review ask in appeil against that 
dec-ee that the amount awarded by the original 
decree should be increased ; 43 Cal. 178, Ref. 

Tji j rr [P 144 0 1,2] 

P Ida Hussain and Rahim Khan— for 
Appellant. 

M, R. Bobde, A V, Wazalwar and D. 
K. Mehta — for Bespondenb. 

Order.— The plaintiff appellant, a co- 
sharer in three villages sued the defen- 
dant-respondent, who is the lambardar of 
these villages for his share of villa^^e 
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profits for three years. He obtained a 
decree for over Es. 4,000. The defendant 
applied for review of judgment. It is 
clear that he did not wish the entire case 
to he re-opened. In the application he 
ashed that the finding regarding what is 
really a single item should he reconsi- 
dered and that the decretal amount 
should he reduced by Es. 3,200. The 
application was granted but the Judge 
clearly did not intend to re-open the en- 
tire case. The parties were given an op- 
portunity to make statements regarding 
the extent to which the decree was 
affected by the correction of a mistake ap- 
parent on the face of the record. After 
hearing the parties on this point, he deli- 
vered a fresh judgment and held that 
Es. 4.012-8 0 should l;e deducted from the 
amount previously decreed. This judg- 
rnent does not discuss the findings re- 
garding numerous items as the mistake 
did not affect these findings. The plain- 
tiff has appealed from the decree passed 
after review. In this appeal he seeks for 
a decree for a larger sum than that 
granted to him by tlie orginal judgment, 
urging that items with which the pro- 
ceedings in review had no application 
should be varied. The respondent has 
filed a i)reliminary objection. He urges 
that as the plaintiff did not appeal 
against the original decree and the re- 
view was granted only to a limited ex- 
tent, the appeal must be limited to items 
which were considered in the review' pro- 
ceedings. 

It is true that an application for a re- 
view of part of a decree may be allowed 
and that when such an application has 
been granted, the entire case is not re- 
opened. I ma>- refer to Janki Nath llore 
V. Prabhaslni Dosee (l), and the cases 
there cited. Bub even if it bo assumed 
that an appeal against the original decree 
cliallenging items with which the review 
proceedings had no connexion could have 
been heard and decided, in spite of the 
fact that the original decree would lie 
varied on review, I do nob think that the 
appellant can now he precluded frotn 
challenging such findings in appeal. It is 
not a general principle that a party, who 
does not care to file an appeal can never 
ask that the decree should be varied in 
his favour, although the other party 
seeks to vary the decree in the opposite 
directi on. If the other party files an ap- 
(IJ [lui6]43Cal. 178=30 I' C. SUB.' 


peal, the party who has not appealed can 
file cross objections. It is not then con- 
trary to principle to hold that the plain- 
tiff, who would have rested content if the 
decree for over Es. 4,000 in his favour 
had not been attacked can now' ask for 
more than what was originally decreed. 
No authority is quoted for the proposi- 
tion that the appellant’s claim must be 
limited in the manner desired by the res- 
pondent. I find nothing in the language 
of the Code to support this contention. 
Even if the w hole case be not reopened, | 
there must be a fresh decree, and there is 
no provision limiting the extent to which 
this decree can be attacked in appeal, I 
therefore hold that although the appel- 
lant would have been barred from asking 
relief if the application for review' had 
been rejected he can now ask that the 
amount awarded by the original decree 
should be increased. The objection is 
therefore dismissed. 

k.n./r.k. Appeal alloi^, 
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Kisan and others — Plaintiffs — Ap- 
pellants. 

V. 

Yesincant and others — Defendants — 
Eespondents. 

Appeal No. 188 B of 1930, Decided on 
8th July 1931, against appellate decree of 
Second Addl. Dist. Judge, Amraoti, D/- 
I7th February 1930. 

^ Civil P. C. {19081, O. 34, R, l—Trespasser 

in possession of deceased mortgagor's pro- 
perly cannot represent hii estate — Foreclo* 
sure decree against them cannot bind mort- 
gagor's lawful heir not impleaded in foreclo* 
sure suit. 

Trespassers in possession of the mortgaged pro* 
porfcy of a deceased mortgagor cannot effectively 
represent the mortgagor's estate so as to make 
the foreclosure decree obtained against them 
binding on the real lawful heir of the mortgagor, 
who was not impleaded in the foreclosure suit : B 
Cal 370 ; 21 Cal. 311 ; 12 Eom. lOl and 20 Bom. 
338, not Apj^r. ; 7 All 822 {F. B.) and 43 Pom. 
412, Appr.\ 26 Mad. 2S0; 81 I.C. 920; 62 
J. C. 509 and A. 1. B. 1927 Bom. 131, Dtsl ; 26 
Bom. 337 (Jk C.), Explained (Other cases Con* 
shlcred). LP 147 0 21 

M. B. Bobde—ior Appellants. 

M. B. KiJikhede, M. D. Kkandekar 
and A. L. Halve — for Respondents. 

Judgment. — This appeal arises out of 
a suit for redemption instituted by the 
appellants against the mortgagees Yesh- 
want defendant 1 and Laxman. defendant 
2, and the assignee of a moiety of their 
interest, Motiram, defendant 3. The suit 
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was decreed in the Court of first instance, 
but was dismissed in appeal. The plain- 
tiffs have preferred this second appeal. 
The property comprised in the mortgage 
deed originally belonged to Udebhan. He 
mortgaged the property on 14th August 
1903 to Yeshwant and Laxman, defen- 
dants 1 and 2. Udebhan died in 1912 • 
his widow Mt. Tulsa Bai left his family 
by remarriage in 1914 and Jani Bai, 
Udebhan ’s daughter, became his heir.’ 
Yeshwant and Laxman, defendants 1 and 
2, instituted Civil Suit No. 211 of 1918 
21st March 1918 against Mt. Jani, 
Udebhan s daughter and one Govinda, 
who was Udebhan’s sister’s husband. Mt! 
Jani died during ’the pendency of this 
suit and her mother Tulsa Bai was 
brought on record as her legal represen- 
tative on 8th August 1918. Gorinda was 
allepd to have been in actual possession 

of the property comprised in the mort- 
gage. That suit ended in an ex parte 
preliminary decree on 13th February 
lyiy and it was followed by an ex parte 
hnal decree passed on 19th July 1920 
Pursuant to this final decree the mort- 
gagees, defendants 1 and 2, obtained phy- 
sical possession of the property. Lat« 

on they sold a moiety of the property to 
Aiotiram, defendant 3. 

1- claims to be the 

® school of 

Hindu law prevailing in Berar, Jani Bai 

Z i"'’’ absolute 

hr^'u/a devolved on 

hei Plaintiff 2 is an assignee of part 

of ae property from Kisan. They have 

which this appeal ari.ses for redemption 
01 the fields buivey Nos. 105/2 and 161/2 
on the .ground that Kisan ’s interest in 
the equity of redemption was not repre- 
sented in Civil Suit No. 211 of 1918. 
ihe defendants pleaded that Jani’s mar- 
riage was not in an approved form, but 
this plea was found against the defen- 
dants. and both the Courts below have 

th^Hirdu ll "°der 

Wfal'S,'" ‘If * I""' ‘f 

kxr 4 U T 7^^ Another plea 

?£& Sr'Lr *“■ 

Sntiff 1 "n bind^ron IHsS 

Plaintiff 1. notwithstanding that he was 
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not impleaded in the mortgage suit. The 

lower appellate Court upheld the defen- 
dants s plea and dismissed the suit. 

It is urged for the appellants that Mr. 
Tulsa Bai and Govinda could not effec- 
tively represent Kisan in whom was law. 

equity of redemption, 
and that the decree passed against the 
former parties could not affect the in- 
terest of the latter. Eeliance is placed on 
Muhammad Junaid v. Aulia Bihi (l), 
Mndovai'ayudu v. Suhbamma (2), Kalli- 
ax)pan Servaikaran v. Varadarajulu (3), 
Piikhraj Jesliraj v. Jamsetji Eustum (4) 
LaUa Rai v. Udit Bai, A.I.E. 1924 
All. 717 and A. Nayasimmaiah v. Ja- 
wanihraj Sowcar (5), On the other hand 
It IS contended for the _ respondents that 
Mt. Tulsa Bai and Govinda being in ac 
tual possession of the assets of the mort- 
gagor Udebhan or his daughter Mt. Jani 
effectively represented the estate, since 
in any case, being intermeddlers with the 
deceased’s estate, they became their legal 

representatives and the decree obtained 

in good faith against them was effective 
to bind the interests of Kisan. Eeliance 
is placed on Kadir Mohideen v. Muthu. 
krishna Ayyar (6), Dip Narain Rai v 
Lachman Upadhiya (7), Ramasioami 
Chettiar v. Oppilamani Chetti (8), Bachu 
Soorayya v.T. Chinna Anjaneyalu (9) 
(■jcnanambal Ammal v Yeerasamt Ghetty 
UO;, Tamabai v. Ranganath (11) and 
Olihaganlal v. Jayaram (l2). 

It may be conceded that when a decree 
IS obta-ined against a person as a repre- 
sentative of the estate as in the case of a 
Hindu widow or the executors or admi- 
nistrators of the estate of a deceased per- 
son, It may bind all parties claiming in- 
terest in the property as heirs of the de- 
ceased debtor. The question is whether 
tins principle is capable of application in 

a mortgage suit. The case of a suit by a 

ci-^ itor_agains ^som^of the coheirs of a 

U) A LR. 1920 AlTl23=cr-ror^J^4TAlT. 

(2) [19161 35 1. C. . 124 

(3) [19101 33 Mad. 75=3 I. C. 7^7 

(4) 1927 Bom. 63=100 I G 185— 

Bom. 802. 135—50 

(5) A.I.R. 1928 Had. 159=101 I 0 110 
6 L19031 20 Mad. 280=12 M L J 36fi' 

(7) A.LR. 1925 .411. 479=87 I. 0. "799=47 All. 

(8) [1910] 33 Mad. 6=4 I. G 1059 

(9) [19191 52 I. C. 509. 

(10) [1915] 31 I. C. 920. 

12) AIR 

Bom.' 125 956=51 ’ 
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Mahomedan, bears a close analogy to 
this case and the principles applied in 
former class or cases may serve as a guide 
in determining the jilea raised in the 
present case. In Muttyjan v. Ahmed 
(13), the excluded heirs were held 
to have been bound by a decree obtained 
by the creditor against the other heirs on 
the principle that suits by creditors were 
in the nature of administration suits. In 
Ainir Dulfiin v. Baij Nath Singh (14), 
the analogy of the rule relating to an 
executor de son tort was applied and was 
brougiit into play to render the decree 
passed against some co-heirs being on 
those who were not imideaded in the 
suit The principle however was not ac- 
cepted in Jafri Begum v. Amir Muham- 
mad Khan (15). The reasoning of the 
Allahabad High Court was stated by 

Mahraood, d., as follows : 

“To bold that a decree obtained by a creditor 
of the deceased against some of bis heirs will 
bind aho those heirs who were no parties to the 
suit amounts to giving a judgment inter partes, 
or rather a judgment in porsonam, the binding 
eHect of a judgment in rem. which the lasv limits 
to caJ-os provided for by S. 41, Evidence Act. But 
our law warrants no such course, and the reason 
seems to bo obvious, ^^ahomedan heirs are in- 
dependent owners of their specific shares, and 
if they take their shares subject to the cliarge of 
the debts of tlic d( ceased, their liability is in 
proportion to the extent of their shares. And 
once this is conced- d, the maxim inter aliofi 
acta alteri nocere ymn dehet would apply without 
any sucli qnalific itions as might possibly ho made 
iu the case of Hindu co-heirs in a joint family.” 

The llombay High Court in cases 
Khurshethibi v. Keso Vinayek (16) and 
Davalara v. Bhimaji Dhnndo (17), fol- 
lowed the principle adopted hy the Cal- 
cutta High Court, hut latterly it recog- 
nized that the principle was not sound. 
In Bhagirthihai y. Boshanbi (18) the 
Calcutta view was considered and rejected 
on the ground that it is a mistake to 
call a suit hy a creditor to establish a 
singlo debt against the ostafe of a de- 
ceased person, a creditor’s administration 
suit, since there is a difl'erenco in suh. 
stance as well as in form between the 
tv.o kinds of suits. Tims it would ap- 
pear that although one of the co-hoiis is 
in possession of the entire estate ho can- 
not elTecfivoly represent the interest of 

(in) 118821 8 Cal. n7C=l C.L.U. 840. ” 

(14) 11R041 21 Cal. nil. 

(15) [18851 7 All. 822=(18B6) A. W. N. 248 
(F.B.). 

(10) (1SS71 12 Horn. 101. 

(17) [18051 20 Bom. 888. 

(18) [1910] 43 Bom. 412=51 I. C. 18. 


others who were excluded from the suit 
because their interests are distinct. The 
disqualification to represent the excluded- 
heirs’ interest would be all the greater 
when the person impleaded is not the 
lawful heir or appointed by some legal 
process as the representative of the 
estate. 

It is contended for the respondents that 
Mt. Tulsa Bai and Govinda were at any 
rate intermeddlers and as such became 
legal representati"^ es within the meaning 
of S. 2 (ll), Civil P. 0., and accordingly 
they were competent to represent the 
aggregate of interests held in the equity 
of redemption. In Kadir Mohideen 
Marakkayar v, Muthiikrishna Ayijarii^)^ 
this view was enunciated, but since the 
decision of that case the provisions of the 
Civil Procedure Code have undergone 
amendment. In view of the wording of 

S. 368. Act 14 of 1882, their Lordships 

were of opinion that a person whom the 
plaintiff alleges to be the legal represen- 
tative of the deceased defendant and 
whose name the Court enters on record 
in place of such defendant sufficiently 
represents the estate of the deceased for 
the purposes of the suit, and in the ab- 
sence of any fraud or collusion the de- 
cree passed in such a suit would bind the 
estate But in 0. 22, R. 4, the expres- 
sion "any person whom he alleges to be 
legal representative of the defendant" ia 
re))lac 0 d hy the expression "the legal re- 
presentative of the deceased defendant. 
Now under the Code of 1908 it is the 
duty of the plaintiff to search out the 
real legal representative and not merely 
allege that so and so is the legal repre- 
sentative. It is on this ground that 
Kadir Mohideen il/ara^^aj/ar v. Muthu^ 
krishna Ay yar (G), not followed in 

PukliTcij J^shTdj V. Jotnsetji Rustufti (4). 
Kadir Mohideen Marakkayar w, Muthu- 
krisJma Ayyar (6) is also distinguishoble 
from the present case, in that in the 
reported case out of three sons and 
two daughters left surviving him by the 
deceased the eldest son was impleaded as 
the legal representative. One of the legal 
representatives who claims under an 
identical right, it may he conceded, 
may represent the interests of others 
since his interest is conterminous with 
theirs. Gnanavihal Animal v. yeernsar/ii 
Chetty (10), and Bachu Sooraijya v. 

T. Chiinia Anjaneyalu (9) did not treat 
of mortgage suits. 

0 


1932 


Kisan V. Yeshwant (Niyogi, A. J. C.) 


When a decree on an unsecured debt 
incurred by the deceased is passed against 
the person in actual possession of the 
deceased s assets, the decree is made pay- 
able out of the assets in the hands of the 
person in possession and he has simply 
to account for the assets which came to 
his hands. Therefore whether the per- 
son in possession of the assets holds an 
interest in the assets or not, is immate- 
rial. The position of a lawful heir and 
that of an intermeddler is legally the 
same in respect of the deceased’s assets 
and their liability to discharge the 
contractual obligations of the deceased. 
It is unnecessary to examine other 
cases in detail since they proceed on 
the^ principle that a creditor’s suit 
against the legal representatives is in 
the nature of an administration suit. 
The^ distinction between a mortgage 
suit and a suit for recovery of money 
becomes clear from the decision of 
^eir Lordships of the Privy Council in 
Khiaramal v. Datm (19). In this case 
some of the legal representatives of a 
deceased Mahomedan mortgagor were 
brought on record and it was contended 
that they could lawfully represent the 
interests of those who were not brou'^ht 
on record. With reference to this con- 
tention their Lordships observed at 
p. 313 as follows; 

XT ^ possibly it might have been held that 

him’i^n^W extended to representing 

hini m Waliram s suit. But by no po<^sibilit; 

could It be considered that he was repre^eented by 

Tn f f or infant son of his deceased brother^ 
In fact, his interest in the property seems to have 
been ignored altogether.” 

Thus it would appear that unless the 
party brought on record can fully repre- 
sent the entire estate the decree obtained 
against him cannot bind the interest ex- 
cluded from the suit. No doubt in Mai 
karjun v. Narhari (20), their Lordships 
of the Privy Council held that when a 
person was, after investigation, brought 
on record as heir, although erroneously, 
be can effectively represent the estate in 

render un- 

Principle Ib.I '’ ‘1'“ 

thTc3\p°= T believing that 

- — h£M2^2]Mi ^lcarlal y, Jaygram . Deo. 

(20) L19C^1 25 Bom. 337=27 I. A. 216 (P.C.). 
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raj (12) is not apposite since in that case 
the person who came forward as the real 
claimant was a party in the suit in which 
a wrong person was brought on record and 
he neither contested the suit, nor the 
capacity of the wrong person to represent 
the estate. The fact that the portion of 
the judgment dealing with this question 
was omitted from che report in Chaggan- 
lal Sakarlal v. Jaijaram Deoraj (12), is 
significant to show that this view was 
not regarded as final. That the oidnion 
of^ the Allahabad High Court is not 
crystallized will be clear from the diver- 
gent views taken in Dip Naraiu JRai v, 
Dachman Upadhiya (7), wdiich simply 
follows Kadir Mohideen Marakkayar v. 
Muthukrishna Ayyar (6) and M uhammad 
Junatd V. Aulia Bibi (1) and Lalsa Eat 
V. Udtt Eai, A. I, E, 1924 All. 717. 

In my opinion mortgage suits stand on 
a special footing. The persons who are 
entitled to redeem are specified in S- 91, 
T. P. Act. No one who does not belong 
to one or the other category mentioned 
in that section can claim to redeem. 
O. 34, R, 1, makes it obligatory on the 
mortgagee to implead all persons having 
an interest in the mortgage security or 
in the right of redemption. The ques- 
tion is whether Mt. Tulsa Bai and Go- 
vinda, who were only trespassers, were 
rightly brought on record. Trespassers 
are not entitled to redeem. Assuming 
that by intermeddling with the estate 
they became the legal representatives of 
the deceased debtor, they could not ob- 
viously represent the interest of the 
lawful heir as Kisan was. Since Kisan 
was the only claimant entitled to lawful 
possession of the assets of the deceased 
he alone could represent the entire estate. 
Mt. Tulsa Bai and Govinda held the 
estate adversely to him and therefore be 
came legally incompetent to represent 
the interest of the real claimant. The 
form of the preliminary decree in a fore 
closure suit shows that the mort^^a^ee 
has to extinguish “the right to redeem the 
property before hecan obtain possession. 

ihe final decree in a foreclosure suit de- 
clares that: 

the defendant and all persons claiming through 
or under him are debarred from all right to re- 
deem the mortgaged property.” 

Thus it is evident that the defendant 
must be a person who can effectively re- 
present the aggregate of the rights of 
redemption held in the estate. In my 
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opinion Mfc. Tulsa Bai and Govinda were 
not competent to represent Kisan’s in- 
jterest in the estate. They could not be 
irejjarded as representatives of the estate 
as a whole. Therefore the decree passed 
a;*ain3fc them would obviously not be 
binding on Kisan, For these reasons I 
set aside the lower appellate Court's 
decree and restore the decree passed by 
the Court of first instance. The result 
is that the appeal is allowed and the suit 
is declared with costs in all Courts. 

S.N./r.K. Am^eal allowed. 
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Premchand —Appellant. 

V. 

Bam Sahai another — Eespondents. 

Second Appeal No. 314 of 1929, Deci- 
ded on 14th September 193i. 

(a) Transfer of Property Act (1882b S. 55 
(l)(c) — False information given whether on 
inquiry or otherwise about income or rental 
of property — There is misrepresentation. 

Any information regarding the income or tlio 
rental of the property to be sold is a relevant 
question within S. 55 (1) (c)and it is the duly 
of the seller to answer such a question to tho 
best of his information. If he gives an answer 
w'hich he knows to bo false ho is guilty of a 
breach of duty and misrepresentation. Further 
if he volunteers anv information about the in- 
come, he i.s certainly bound to give true infor- 
mation. [P 149 C 1, 2] 

(b) Contract Act (1872), S. 19 — Remediei 
under S. 19 cannot be availed of unless party 
is actually deceived and he had no means of 
discovering truth. 

Under S, 19 the party whose consent is obtain- 
ed by fraud or misrepresentation may insist that 
tho contract shall be performed and that he 
shall bo put in the position In which ho would 
have boon if the representation made had been 
true. Hut it must be proved that the consent 
of the party who claims to avoid tho contract is 
caused by fraud or mlsroprosentntiou and that 
ho is actuallv deceived. Further even if the 
party is deceived by fraud or misrepresentation 
he cannot avoid tho contract if ho had the means 
of discovering tho truth with ordinarv diligence; 
11 A/r£rL419and A. I. if. 1014 CaiCGl: 

IP 150 C 1. P 151 0 11 

(c) Contract Act (1872), S. 19 — Agreement 
entered through misrepresentation — Promisee 
can avoid contract, but he cannot sue for 
damages under S. 19. 

When con.sont to an agveemont is caused by 
niisrepresentatioji, tho promisee can either avoid 
tho contract and ask for specific performance 
under para. 2 of S. 19, but he cannot sue for 
damages for S. 19 gives no right to sue for dam- 
ages. (P 151 C 21 

iV. 7?. Bohde — for Appellant. 

Viviayi Bose and P, N. Budra — for 
Eespondents. 
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Judgment. — The appellant had brought 
a suit claiming refund of proportionate 
purchase money by way of damages, and 
his suit was dismissed. On appeal how- 
ever the District Judge reversed the de- 
cree of the trial Court, and instead grant- 
ed the appellant a decree for Es. 504 as 
damages with interest at 6 per cent, per 
annum. He has again appealed claiming 
a larger sum. The defendants-respond- 
ents, on the other hand, have filed cross- 
objections, alleging that there was no 
misrepresentation, that in any case the 
' contract was not induced by the alleged 
misrepresentation, and that the suit there- 
fore should be dismissed. At the hear- 
ing the learned counsel for the respon- 
dents further argued that in any case the 
exception to S. 19, Contract Act, would 
apply, as the plaintiff. appellant had the 
means of discovering the truth with ordi- 
nary diligence. 

The appellant through his next friend 
Ballulal purchased an eight-annas share 
in Mauza Sohagi from the respondent 
Eamsahai for Es. 7,500 on 25th Febru- 
ary 192G. Briefly, the allegation that 
lie makes is that it was represented to 
Ballulal, who made the contract by Eam- 
sahai that the gross income of the vil- 
lage was Es. 749-8-0 and that the price 
of Es. 7,500 was fixed accordingly; sub- 
sequently however Ballulal discovered 
that the income was less and that the 
area of the khudkast land was also less, 
ilo therefore claims that there was a 
misrepresentation on tho part of Eam- 
sahai and that the contract was induced 
l>y that misrepresentation. Tho trial 
Court held that there was no misrepre- 
sentation, that consent to the agreement 
was not caused by such misrepresenta- 
tion and that in any case Ballulal had 
the means of discoveiing the truth with 
ordinary diligence. It is unfortunate 
that the lower appellate Court has not 
considereil this question whether Ballulal 
had the means of discovering the truth 
with ordinary diligence within tho mean- 
ing of the exception to S. 19, Contract 
Act, nor has ho considered tho question 
whether the consent to the agreement 
was caused hy the misrepresentation. All 
that the dudge has considered is whether 
there was deliberate misrepresentation 
and whether the purchase price was fixed 
on tho amount falsely represented to be 
the income. Now, it seems clear from 
tho statement of the parties and their 
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evidence that the contract was first 
settled and that the question of income 
was only considered for fixing the price, 
From the evidence I am of opinion that 
Ballulal would have purchased the vil- 
lage even if the real income as it is at 
present had been shown, but probably he 
would have offered a lower price. It 
seems then that the only remedy that 
tlie plaintiff has under S. 19 is to avoid 
the contract, as i t is impossible to put 
him in the position in which he would 

have been if the income had been truly 
represented. 

In the w-ritten statement filed by the 
deteadaut it was clearly pleaded that the 
plaintiff was not entitled to any refund 
and that he had no cause of aeticn, and 
that even supposing that the statements 
in the plaint were true, the plaintiff 
could not have the contract rescinded in 
part and sue for proportionate damages. 
Ihis plea was considered by the trial 
Court and it was held in the findin® on 
issues 2 and 3 that there was no a^ree. 

m-inn ' ^ Proportionate 

puce m the sale deed and that no refund 
could bo allowed either under any such 
agreement or law. This aspect of the case 
unfortunately has not been considered by 
the lower appellate Court. The District 

tharDTfi^ contented himself with finding 

E.Lbr.arhr‘"rc“°‘i‘‘”“ 

.luesHot, whellier ,uoh 
for damages. Plaintiff to sue 

The appeal is only as reeartlc .u 

amount of compensation that ^should ^be 
allowed by way of damages • but before 
considering this question it will be neces 

not specifically enTmcl^f ^ '® 

clauses of fchafc various 

time under C] (c) th^”’ s%me 

answer to the best ,, 

(title thereto Nol t'''°P®'^ty or the 

opinion that any inform of 

y '“formation regarding 
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the income or rental of the property 
would be a relevant question and that 
therefore it was the duty of the seller 
to answer such a question to the best of 
his information. If therefore he gave an 
answer that he knew to be false, he was 
guilty of a breach of duty and misrepre- 
sentation. Further I am of opinion that 
even if it was not the duty of the seller 
to give information regarding the income 
of the property if no question regarding 
the income was put, still, if he volun'" 
teered any information about the income 
he was certainly bound to give true in- 
formation; that is, he may not have been 
bound to give any information at all, but 
if he went out of his way to give anv 
information he was bound to give true 
information and not false. The fact 
then, that he gave information which 
has been found to be false must be held 
to be deliberate misrepresentation. 

The finding that there was .misrepre 
sentation is in the main a finding of fact 
and cannot oe disturbed in second ap- 
peal. Apart from that I am of opinion 
that the finding is correct. In the first 
place, there are the clear statements in 
the sale deed itself (Ex. P-I) regarding 
the area of the khudkasht land and the 
income of the village, and in the receipt 
(Ex. P.4) the amount of income is again 
definitely put down under the signature 
of Kamsahai, the respondent. Then again 
in Ex. P.2, which is a note made by the 
respondent from settlement iamabandis 
the area of the khudkasht land and the 
income are given as they were at the 
settlement, and there is some reason to 

fB the respondent represented 

that that was the present area of the 
khudkasht land and the income of the 
village. The oral evidence has been con 
sidered by the lower appellate Court 
and it IS chiefly a case of the oath of the 
appellant s next friend Ballulal against 

tne oath of the defendant-respondent 

Eamsahai. In the circumstances I do 
not think any interference with the find 

mg of the lower appellate Court would 

be justified, and I accept the finding that 

there was deliberate misrepresentation 

on the part of Eamsahai. 

It remains however to be considered 
vvhether such misrepresentation giyse 
the plaintiff appellant in the present case 

E ^ that 

it does not, for two reasons : firstly be 

cause I do not think that Ballulal 'was 
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deceived by the misrepresentation and, 
secondly, even if he was actually de- 
ceived, J am of opinion that the excep- 
tion to S. M), Contract Act, would apply, 
as Pallulal bad the means of discoverin'* 
the truth with ordinary diliftorce. I 
would here note that under the Con- 
tract Act no distinction has been drawn 
as ref-ards remedies between fraud and 
misrepresentation. Fraud has been dobned 
in S. 17 of the Act and misrepro-entat ion 
bas been defined in S. 13 of the Act, but 
the remedy for both is given by the same 
S. 19. In E( glish law there is a distinc- 
tion betucen innocent misrepresentation 
and wilful misrepresentation or fraud: as 
a general rule, innocent misrepresentation 
never gives a cause of action for damages, 
but it is ground for resisting an action for 
breach of contract or for specific perfor- 
mance and also for asking to ha^e the 
contract set aside: see l^ewhi^Kjivg v. A. 
Adam and li. S. Adam (l) and Derry v. 
Peek (2). In the case of wilful mirepre- 
sentation or fraud the injured party has 
two remedies: one of action for damages 
for deceit, which is an action' in tort 
or ex delicto, and the other on the con- 
tract. In the second case be may treat 
the contract as binding and may demand 
fulfilment of thoce terms wiiich misled 
him. or damages for such loss as he has 
sustained by their ronfulfilment, or he 
may avoid or repudiate the contract by 
taking steps to get it cancelled cn the 
ground of fraud. He will not have any 
remedy however unless it can bo proved 
that lie was actually deceived: see JJors- 
fall V. Tlit nutf; (3). 

Under S. 19, Contract Act, the remedy 
of avtiiding the crntrnct is given, and fnr- 
I her there is a remedy that the party 
\\ hose consent was caused by fraud or 
niisre[)re9entation may, if be thinks fit, 
insist that the contract shall be per- 
formed, and that be shall lie put in the 
position in which he would have been if 
the representations made had been true. 
These remedies, in substance, are the two 
lemedios given in English law on contiact 
in a case where consent has been induced 
by fraiul; hut holh under 1‘mglish and 
Jmlian law it must ho proved tliat the 
consent of the party who claims to avoid 
~ 0) Oil. I). 

(v) 14 A. G. 9M7=5BL. J. Ch. 804=01 

L. T ' 05=88 \V. K. c):^.=r)4 J. P. 148=1 
!Meg. 292. 

(8) 118U-/1 81 b. J. Kx. 822=1 If. C. 90=8 
Jur (n.fl.) 721=G L. T. 402=10 W. R. 060. 


the contract was caused by fraud or mis- 
representation and that he was actually 
deceived. I have already stated that in 
the present case I do not think that Bal- 
1 ulal’s consent was caused by the misre- 
presentation of Ramsahai, and I would’ 
now give my reasons for that finding. In 
the first place the contract was not set- 
tled all at once. Negotiations were opened 
by one Mihilal, who has been examined 
as P. "W. 2.and who is acquainted with 
both parties. He came to Ballulal at Jub- 
hulpore and told him that the village 
share was for sale and that he might pur- 
chase it if he wished to. Ballulal said 
that he should bring Ramsahai and satis- 
fy him about the truth of the parcha, or 
extracts from village papers which he 
had brought, regarding the village. Some 
davs afterwards ATihilal and Ramsahai 

4 

both came to Ballulal. Ramsahai is said 
to have brought Ex. P 2 at that time, 
and then the price was settled, Rs. 500 
was paid as earnest money and the receipt 
(Ex. P-4) was written and executed. 

Tt may he noted that from theevidence 
of Mihilal and of Ballulal himself it ap- 
pears that the paper (Ex. P-2) wasshown 
to Ballulal when the negotiations were 
first opened, and he returned it to get it 
signed by Ramsahai. Now in the interval 
Ballulal, who lives in Juhbulpore, could 
certainly have verified the truth of the 
informat'on contained in Ex. P-2. I 
would point out that Ballulal is a Parwar 
Pnnia, about 50 years of age, and also 
owns mnlgu/ari land. He is presumably 
a man of some business acumen, and be- 
ing a m.-tlgu:'nr he must he acquainted 
witli revenue papers. He would hardly 
accept the statement conta ned in a slip 
of paper like Fx. P-2, which obviously is 
not a certified copy of any revenue paper, 
hut only an extract privately made, with- 
out verifying it. It seems to me from 
reading his evidence and that of Ram- 
sflhai that Ballulal laid a trap for Ram- 
sahai and. knowing the information in 
Ex. P-2 to be incorrect, or rather not to 
represent the present state of allaiis, he 
got Ramsahai to sign it and, as it wore, 
to make himself res]ionsihle for the cor- 
rectness of it, and then fixed the price 

thinking that ho would then ho able to 

get a reduction later by suing for dan a- 
ges. I am of opinion, then, that Ballulal s 
consent was not induced by the incorrect 
statements in Ex. P-2 and that he was 
not actually deceived. Ho would have 
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bought the village even if correct infor- 
mation had been given, but he chose 
to accept, or pretend to accept, the in- 
correct information to enable him to 
obtain a reduction of the price later. I 
vvould find therefore that Rallulal was 
not deceived in the matter and that his 
consent vvas not induced by the incorrect 
information given. 

Apart from this I am of opinion that, 
oven if Ballulal had been deceived, still 
the exception to S. 19, Contract Act, 
would apply, as he had the means of dis- 
covering the truth with ordinary dili- 
gence. I would here point out that there 
IS a difference in this matter apparently 
between English law and the law as laid 
down m the Contract Act. Under Eng- 
lish law the fact that a party who is 

induced to contract by misrepresentation 
might by ordinary care have ascertained 
that the representation was false is no 
defence to an action for rescission if the 
party was really deceived : see Venezuela 
Central Ry. Co. v. Eisch (4); but under 
the exception to S. 19, Contract Act. 
even if the party is deceived by misre- 
presentation or by silence, fraudulent 
within the meaning of S. i7 of the Act 
he cannot avoid the contract if he had 
the means of discovering the truth with 
ordinary diligence. In Morgan v Govern 

Th?/ th- ''5), it was held 

that this exception would not apply 

where there had been active conceal 

ment of an important fact in order to 

deceive the other party and to induce 
him to enter into the contract; but in 
the present case I do not think that the 
evidence will warrant a finding that 
there was such active concealment on 
the part of Eamsahai. In Jogendra 
Rath Goswamt v. Chan ra Kumar Mo 
zumdar (6) it was held that the plaintiff 
had not the means of discovering the 
truth with ordinary diligence, but it was 
not held that, if the plaintiff had the 

means of so discovering the truth, the 

exception would nofc apply 

ita wi«"Th“/,r ' “ 

ing the trn^ discover- 

ing tne truth with ordinary diligence 

''■2 !■ obviZrrnol 

nor is it revenue papers 

have blen ^ 

h^XgJjgen^ ^re that it was only a prL 

f ^ L. Ob- 8^9=16 

(5) L1888] 11 Mad. 419 ■ 


Nagpur 151 


vate note, or memorandum and he could 
have verified its truth or otherwise by a 
reference to the revenue papers. Ballu- 
^1 lives in Jnbbulpore himself, and the 
Patwari Babulal also lives in Jubbulpore. 
He further admitted on cross-examina- 
tion that he has been patwari for the 
last 23 or 24 years and that he has 
known Babulal apparently during that 
period The contract was entered into 

in Jubbulpore according to the evidence 

of both parties, and it would have been 
easy for Ballulal to have gone to the De- 
puty Commissioner's office and to have 
obtained copies of revenue papers. I 
would further point out that Mihilal 
who acted as a go-between in negotiating 
the agreement, must almost certainly 
have known the true state of affairs, and 
he has known Ballulal for the last five 
or SIX years. He has further admitted on 
cross-examination that Ballulal has pur 
chased a share in Mauza Chatti, where 
he resides, through him. It would seem 
therefore that, if Ballulal had questioned 

him. he could have told him the true 
state of affairs regarding the village share 
purchased from Eamsahai. I am of opi 
nion, then that Ballulal had the means 
of discovering the truth with ordinary 
diligence and that; the exception to S IQ 
Contract Act, applies. 

I am of opinion then that the plain- 
tiff-appellant cannot avoid the contract 
under S. 19, Contract Act. I would fur 
ther point out that, even if it were held 
that he could avoid the contract under 
that section, his only remedy would be 

to avoid the contract and that he could 

not claim damages or compensation; at 
most, under para. 2 of S. 19 he could 
claim that the contract should be per 
formed and that he should be put in the 
position in which he would have been if 
the representations made had been true 
Such a condition however is obviously 
impossible in the present case as neither 
the area of the khudkasht land nor the 
rental of the' tenancy land can be in- 
yeased. The only remedy, then would 
be to avoid the contract, and it may be 
noted that S. 19. Contract Act, gives nc 
right to sue for damages. Whether there 
IS su^ch a right to sue in tort for damages 
in the case of a contract induced by 
fraud, need net perhaps be decided in 
this case, hut I am of opinion that usu- 

661=24 I. 0. 193=42 
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lar. Those are applications under S. 66 (3). 
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ally such a right will not exist and that 
only in special circumstances would 
there be an action in tort for damages 
where damages hed been sustained apart 
Irom the contract. As a general rule, 
jthe only remedy v.’ould he an action on 
tlie contract either for avoidance or for 
specific performance under the conditions 
laid down in para. 2. S. 19, Contract 
Act. In the present case I am of opi- 
nion tliat the view taken by the trial 
Court is correct and that the plaintilT- 
appellant has no cause of action. 

I therefore set aside the decree of the 
lower ai)pellafce Court and instead res- 
tore the decree of the trial Court dis- 
missing the suit of the piaintiff-appel- 
lant. Costs of the appeal in l)oth Courts 
and of the cross.ol),iection= will l^e home 
by the appellant, who will also l) 0 ar the 
costs of the suit. 

P.N./r.k. Decree set (tside. 
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Gokaldas Cluonnilnl — Applicant. 

V. 

Coiyimissioner of Incovie-lax — Opposite 
Party. 

iMisc. Judl. Case No. 41 of 1931, De- 
cided on 29bh February 1932, 

(a) Income-tax Act (1922), Ss* 23 (4), 
30 [D, 43 and 66 (2) — Reference under 
S. 66 (2) held competent. 

The question whether a person is rightly de- 
clared an agent under S. ■V^ and the further ques- 
tion wliethcr when an a'^sossment is mado under 
S. 23 (■]) the proviso to S. :'.0 (U bars an appeal 
though the appeal is not against the assessment 
but against llio order of the income-tax ofTicor 
dcclaiing the asscssoc to be liable are questions 
of law and the rcff'roncc under S. ()G (2) to the 
Higli Court on those questions is compotont: 
A. 1. R. l'J2S Lah. 8G1 and- .1. 1. R. 1!128 
R'liig. lOB, Rel. ou. A. I. R. 1030 Tj<ih. lOl-lj 
A. L li. 1030 R. C. 51. Ref. L1‘ 1G3 G 1] 

if: (b) Income-tax Act (1922), Ss. 30 and 
43 — Appeal against order declaring person 
to be agent of foreigner is not barred. 

The clause “denying his liability to bo as- 
sessed” in S. 30 (1) is wide enough to cover a 
case of an assesseo who doni-'s his liability to bo 
declared as an agent under S. 43. Tlicroforo an 
appeal against the order of an income-tax oflieer 
declaring any person to be an agent of foreigner 
is not barred by S. 30 (1 ). IP 153 G 2] 

JZ. R. Bobde and Ji. A. Mande — for 
Applicant. 

b. N, Chandhiri — for Commissioner 
of Income-tax. 

Order. — This order will also govern 
the disposal of Miscellaneous Judicial 
Case No. 42 of 1931, tlie applicant being 
the same and tlie facts also being simi- 


Incomo-tax .-^ct, the Commissioner of 
Income-tax having refused to state a 
case to the Iligh Court in spite of an 
application under S. 66 (2) of the Act. 

The applicant is Gokuldas Chunnilal, 
the proprietor of a firm at Arvi in the 
Wardha District, and he was assessed to 
income-tax. He was further assessed 
under S. 43 of the .-^ot as agent of two 
firms at Indore, with whom ho had busi- 
ness dealings upon certain accounts 
shown by him with regard to those deal- 
ings. The order was passed by the 
Income- tp-x Officer Wardha, on 29th April 
1920 and notice was issued under S . 22 (2) 
of the Act to Gokuldas to make a return. 
Gokuldas did not make a return but 
filed an ai)fieal before the Assistant 
Commissioner. The Assisstant Commis- 
sioner, by an order dated 30th Septem- 
ber 1929, rejected the appeal as prema- 
ture as no assessment had been made, 
and advised Gokuldas to make an ap- 
plication for revision to the Commis- 
sioner. Gokuldas did not do so and as 
no return was made under S. 22 of the 
Act, the income-tax officer made the as- 
sessment under S. 23 (4) of the Act on 
13th February 1930. Gokuldas then 
made an appeal to the Assistant Com- 
missioner, who rejected it on 18th July 
1930. An application for reference under 
S. 66 (d) of the Act was then made to 
the Commissioner, wlio dismissed it on 
the ground that under S. 30 of the Act 
there was no provision for an appeal 
against the order of an income-tax offi- 
cer declaring any person to be an agent 
of a foreigner and that the applicant s 
remedy lay in a revision application to 
the Commissioner. The Commissioner 
further held that the income-tax offi- 
cer’s order under S. 23 (4) having been 
correctly made, the Assistant Commis- 
sioner was wrong in entertaining the 
appeal even on the point of the appli- 
cant’s liability and that therefore it was 
not competent for him to refer the 
matter to tlie High Court for a decision 
on the point of law. 

I am of opinion that the view taken 
by the Commissioner is wrong and that 
tlie applicant cannot bo shut out from a 
reference to this Court in this manner. 
The learned Counsel who appeared for 
the applicant relied on NciwolkisJiore 
Kharaitilol v. Cominissioner of Income- 
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tax Delhi (l) and on Commissioner of 
Income-tax Bombay v. Bombay Truest 
Corporation Bid. (2) but I would point 
out that in the first case an assessment 
had already been made for the year 1923- 
24 under S. 43 of the Act and appa- 
rently no objection was made and then, 
for the succeeding years 1924-25 and 
1925-2G, when notices under S. 22 (2) 
were served and no returns were made 
and assessments were made under S. 23 (3), 
it was held that the cases were rightly 
treated as “no return” cases. In the 
present case however the applicant at 
once appealed to the Assistant Commis- 
sioner against the order under S. 43 his 
appeal was dismissed as premature and 
then when an assessment was made under 
S. 23 (4), he again appealed and his ap- 
peal was rejected. The second case, 
which is a decision of their Lordships of 
the Privy Council seems to me to be a 
decision on merits, viz , whether the as- 
sesseo was an agent or-not under S. 43, of 
the Act, but does not decide the question 
whether a reference should be made 
under S. b6 of the Act or not on a point 
of law in this matter: on the contrary, 
it assumes that a case had been rightly 

stated under S. 66 (2) of the Act. 

There seems to me to be no doubt that 

a point of law does arise in this matter. 

VIZ. whether the applicant was rightly 
declared an agent under S. 43 of the Act 
and a second point also arises, viz., whe- 
ther, when an assessment has been’ made 
under S. 23 v4) of the Act, the proviso to 
S. 80 (1) bars an appeal, though the ap- 
peal is not against the assessment but 
against tne order of the Income-tax 
Officer declaring the assessee to be liable. 
That a reference should be made in such 
a case has been held in Duni Chand v. 
Commissioner of Income-tax (3) and 
also in Commissioner of Income-tax v. 
A. R. A, N. Ghettiyar Firm (4). I quote 
the following passage from the latter 


“Case at pp. 22 and 23: 

-v finding, I shall now considt 

the preliminary objection. Though the income 

assess^d^thfi' judgment right! 

whether the 

o y done 80 , and the Commissioner 


[gl f • I- R- 1930^^1014=132 1. 0. 857. 

(2) A. I R. 1930 P. C. 64=121 I 0. 532=i 

M Bom. 216 (P. 0.). 

(3) A. I. B. 1928 Lah. 864=113 I. C. 312= 
y .(jah. 464 • 

(4) A. I. B. 1928 Rang. 108=110 I. G. 29= 
6 Rang. 21 (P. B.). 
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justified in referring that cbjectiou to this 
Court for a ruling. Jt would not be iu the in- 
terests of justice to put such a coustruciion on 
the proviso to S. 30 (1) as to prevent this Court 
from inquiring into the case submitted whether 
the income-tax authorities had acted legally in 
assessing under S. 23 (4). As the firm has failed 
m Its contention, I would direct them to pay 
the Oommissiouer’s costs, seven gold mohurs.*' 

It is true that in the present case it 
would have been better if the applicant 
had applied to the Cominissioner in re- 
vision when his appeal was first rejected 
by the Assistant Commissioner as pre- 
mature on 30th September 1929, or if he 
had then requested the Commissioner to 
state a case under S. 66; but the fact 
that he did not do so will not deprive 
him of his right after his appeal had 
been heard on merits by the Assistant 
Lommissioner. I would further point 
out that, in my opinion, the Assistant 
Commissioner was wrong in dismissing 
the first appeal of the applicant as pre 
mature on 30tli September 1929 and 
that he should have then considered the 
question of the applicant’s liability 
under S. 43; and I would further point 
out that the Commissioner was, in my 
opinion, also wrong in holding, as he has 
done in his order of 21st October 1930 
that under S. 30 of the Act there is no 
provision for an appeal against the order 
of an Income-t^.x Officer declaring any 
person to be an agent of a foreigner, 
o, dO lays down that: 


rAt objecting to the amount or 

rate at which he is assessed under S 23 or S ^7 

under' 

tai or objecting to a refusal of an Incorae- 
tax Officer to make a fresh assessment under 

b. (21 b. 26 or S. 28, made by an Income-tax 

Officer, may appeal to the Assistant Gommis 

sioner against the assessment or against such 
refusal or order. ” ® such 


The clause “denying his liability to 
be assessed under this section is surely 
wide enough to cover a case of an as 
sesseh, who denies his liability to be 
declared an agent under S. 43 of the Act 
Lastly, I would point out that the Com 
missioner in the present ease happened 
to ha the^ same person as the Assistant 
Commissioner owing to officiating promo- 
tion at the time when the order of 21s6 
October 1930 was passed and, as he was 
sitting as an appellate Court against his 
own order, he should not have dismissed 
the reference without very strong 
grounds. Not being satisfied with the 
correctness of the Commissioner’s deci 
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sion, I require him to state a case and to 
refer it to this Court under S. 66 (3) of 
the Act. Costs of this application will 
be borne by the Commissioner. I fix 
pleader’s fees at Bs. 100 for the two 
cases. 

P.N./r.k. Application allowed, 
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Lakmichand — Plaintiff — Appellant. 

V. 

Janardhan and another — Defendants 
— Respondents. 

Second Appeal No. 432 of 1929, Deci- 
ded on 10th March 1932, against decree 
of Addl. Dist, Judge, Nagpur, D/- 18th 
January 1929. 

(a) Tranifer of Property Act (1882), 
S. 92 — Mortgagor' redeeming subsequent 
mortgagee with intent to obtain his rights 
can exercise his sight of redemption. 

A mortgagor who has redeemed a subsequent 
mortgage, with tho sole intention of obtaining 
the rights of the subsequent moitgagee is entitled 
to exercise the right of redemption which that 
mortgagee could exercise. The new S. 92 does 
not state that the mortgagor, on redeeming pro- 
perty snbject to a mortgage, can in no circum- 
stances, obtain tho right of a redemption which 
that mortgagee might have. Ordinarily a mort- 
gagor has a right to redeem a mortgage effected 
by him. The principle to which the section is in- 
tended to give legislative sanction is that he whq 
removes another’s burden steps into tho shoes of 
the person whose rights constitute the burden. 

[P 155 G 1. 2] 

A was the owner of certain absolute occupancy 
fields. These fields were mortgaged by A in 1900 
to B and in 1909 to C. B brought a suit in 1912 
and obtained a final decree for sale in 1914: in 
these proceedings C was not impleaded. A few 
days after the decree for sale was passed, A sold 
his rights to D. In 1916, in execution of the 
sale decree, the mortgaged property was brought 
to sale and purchased by E who obtained pos- 
seseiou in 1918. In 1921 C sued upon his mort- 
gage: he impleaded E who did not wish to re- 
deem but pleaded paramount title: D paid tho 
amount due on the mortgage of C, D then 
brought a suit against E to redeem tho prior 
mortgage effected by A in favour of B. 

Held: that he was ehtitlod to redeem tho 
mortgage; A. I, B.. 1931 Mad. 110, Dist.\ 43 
Gal, 69. Re}. [P 156 0 2] 

(b) Transfer of Properly Act (as amended 
in 1929), Ss. 63 and 92 — Trial Judge decid- 
ing redemption suit before 1929 — Appeal 
must be decided according to law prior to 
1929. 

Where a redemption suit has been decided by 
the trial Judge before S 92 was enacted by Act 
20 of 1929, the appeal against that decree must 
be decided in accordance with tho law as it 
stood prior to 1929. [P 166 0 1] 


M. B, Einkhede "and M. E. Indurkanr 
— for Appellant. 

M. E, Bolide — for Respondents, tf 

Judgment. — It will in my opinion 
facilitate apprehension of the points of 
law involved in this appeal if each per- 
son or group of persons who obtained 
rights in the property under dispute is 
or are designated by a single letter. A 
then was the owner of certain absolute 
occupancy £eld8. These fields were 
mortgaged by A in 1900 to B and in 1909' 
to C, B brought a suit in 1912 and ob- 
tained a final decree for sale in 1914: in 
these proceedings C was not impleaded. 

A few days dfter the decree for sale was 
passed, A sold his rights to D. In 1916 
in execution of the sale decree, the mort- 
gaged property was brought to sale and 
purchase by E who obtained possession' 
in 1918. In 1921 C sued upon his mort- 
gage; he impleaded E who did not wish 
to redeem but pleaded paramount title: 
D paid the amount due on the mortgage- 
of C. 

The suit out of which this appeal 
arises is a suit to redeem the mortgage 
effected in favour of B brought by I> 
against E. The lower appellate Court 
appears to have held that since the 
plaintiff D agreed to the discharge of E 
from the suit brought in 1921, his re- 
demption of &s mortgage gives him no 
right against E, The Judge has also- 
held that D cannot maintain the suit 
since C's suit is barred by time. It ie 
admitted before me that the sale by A to 
D gave the plaintiff D the right which 
A had formerly possessed and nothing 
more. The mortgage of C was satisfied 
out of the consideration for the sale to 
D. D cannot then use the mortgage of 
C as a shield unless the mortgagor A, in 
the peculiar circumstances of this case, 
could do so; Ear Sky am Chowdhuri v. 
ShyamLalSahuil)^ The lower appel- 
late Court in my opinion has not drawn 
the proper conclusion from the fact that 
E did not claim to redeem the mortgage 
of C but pleaded paramount title. ^ 
might have pleaded that he had obtained 
the entire equity of redemption, that 
relief could be claimed against A or i/, 
and that any decree passed should give 
neither A nor D any right of redemption 
but should determine the rights of him- 
self and C. He chose to plead para- 
mount title and olearly, if G had obtained 

(1) U916] 43 Cal. 69=81 1. . 22. 
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a decree, he could nofc have urged in 
subsequent proceedings that C's decree 
had been obtained against persons who 
had no interest in the property. Simi- 
larly after D had redeemed C's mort- 
gage, he cannot plead that D had no 
interest in the property and was merely 
a volunteer. 

The main question then which has to 
be ^ decided is whether a mortgagor 
against whom a final decree has been 
passed can by redeeming adsubsequent 
mortgage obtain a right to redeem a 
prior mortgage. It was urged by the 
respondents that S. 92, T. P, Act, should 
be applied to the facts of this case: but 
before this section was enacted, this suit 
had been decided by the trial Judge. It 
seems clear then from S. 63, Act 20 of 
1929 that this appeal must be decided in 
accordance with the law as it stood prior 
^^29. S. 92 is based on principles 
which had been accepted by Courts of 
law; but this appeal must be decided 
with reference to these principles and 
not with reference to the words used in 
the section. In my opinion these prin- 
ciplas permit a mortgagor, who has re- 
deemed a subsequent mortgage, with the 
sole intention of obtaining the rights of 
the subsequent mortgagee, to exercise 
the right of redemption which that mort- 
|gagee could exercise. It is quite clear 
^at such was the intention of D When 
D purchased the property, he had some 
hope that ha might be able to chal- 
lenge the validity of B's mortgage: but 
he must have abandoned this hope when 
he allowed E to obtain possession of the 
mortgaged property: he could not have 
hoped five years later to prove that E 
had never any right to possession against 

him. Again it is certain that he did not 

pay the amount due to (7, because of any 
personal liability: C was bound to at- 
tempt to recover the mortgage debt from 

of redemption which he un- 
doubtedly had against B before he could 
Obtain a personal decree against A, so as 
to attach the consideration for the sale 

to I> remaining in Z>’s hands. 

^ purchased C’s 

rights instead of paying off G^s mortgage. 

8 right to redeem B could not have been 
challenged. The new S. 92. T. P. Act, 
does not state that the mortgagor, on re- 
eeming property subject to a mortgage 
can m no circumstances obtain the right 
of redemption which that mortgagee 
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might have. Ordinarily a mortgagor has 
a right to redeem a mortgage effected b^ 
him. The principle to which the section 
is intended to give legislative sanction is 
that he who removes another’s burden 
steps into the shoes of the person whosei 
rights constitute the burden. When c\ 
brought his suit he was the only person 
entitled to redeem B; but by satisfying 
C's mortgage debt ,D removed the liabi- 
lity of i? to be redeemed by C vnth the 
intention that he should step into the 
shoes of C and should in my opinion be 
allowed to do so. The respondents’ coun- 
sel has drawn my attention to the judg- 
ment in Pichaiyappa v. Govindaraju 
A, J. B. 1931 Mad. 110. This judgment 
can be distinguished on two grounds: in 
the first place D cannot be considered a 
mere volunteer at the time he made the 
payment, since the mortgagee had chosen 
not to rely on the sale to himself but to 
allow G to sue the mortgagor on his 
mortgage deed. In the next place the 
principle on which Pichaiyappa v Go 
vindaraju, A. I. B. 1931 Mad. 110,’ was 
decided allowed subrogation where the 
money was paid under an implied agree- 
ment that the prayer would be subroga- 
ted and B's conduct in withdrawing from 
the suit may well amount to such an im- 
plied agreement. 

It is admitted by the respondents that 
Vis not prevented from maintaining the 
suit, C s suit may be barred by time* I 
agree that this is the law. I hold there- 
fore that Z) is entitled to redeem E. The 
decree of the lower appellate Court is 
therefore set aside. The appeal must be 
reheard as the amount due on B's mort- 
gage has not been determined by the 

; 4- v. r /"’I J. • ^ . S 1^ S incurred 

f Court in Second Appeal No. 392 

subsequent proceedings 

wi be borne by the respondents. There 
will be no certificate of refund of court 
fees in the appeal ,now decided by me 
The costs prior to the former second 
appeal will follow the event, 

k.n./r.k. 


Appeal allowed^ 
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Sctfloshco Appa — Decree-holder 

— A Pi'licaiit. 

V. 

Pnn iahran and ntJirrs — Jud 4 tnent-dol)- 
Loi — Dec roe holder^ — Non . Ap)»licants. 

Civil Kovn. No. of l9-.i0, Deci- 

ded on 0th January IOJ‘2, agairist order 
of '-'uli-Tudge, P'ii-3t, Class, Morsi, D/- 1st 
Novernher ]0d0. 

Civil P. C. (1908), S. 73 and O. 21, R. 89— 

Amount voluntarily deposited by judgment- 
debtor under O. 21, R. 89, is liable to be 
rateably distributed. 

The expi'cssiou “assets held by the Court” in 
S. 7o is wide enough to cover such money as 
comes into the custody of tho Court otherwise 
than bv coercive process. Consequently wbero 
a sale is held of the judgment-debtor’s property 
and the judgment-debtor with the permission of 
the Court privately sells some of the property 
sold in auction and deposits the amount payable 
to decrcc-hoUlcr under 0. 21, K. 89, such deposit 
tlmngh voluntarily made in the Court is avail- 
able for rateable distribution among other decree- 
holders : 3G fJom. 15G, Dht. and Criticized; 
A. I. Ji. 1919 Bovi. 15 2; A. I. Ji. 1920 iJovi. 
•212 ; .1. I. It. 1922 Cal. 10 and A. I. U. 1920 Cal 
785, ltd oa. and 40 Cal 019, Ref. 

[P 157 C 1, 2] 

li. li. AlcnnUekar — for Applicant. 

W. B, Pendharkar and S. li. Bohde - 

for Non-Applicants. 

Order. — The applicant Sadasheo Appa 
obtained a decree for payment of money 
in Civil Suit No. 8-i of 1926 against 
Punjahrao and Wamanrao, non-appli- 
cants 1 and 2. Similarly flemraj. Nara- 
yandas and Ilazarimal, non-applicants 3 
to 5, together and llalkrishna and Dhon- 
do. non-applicants 0 and 7, together, 
obtained decrees against the same judg- 
ment-debtors respectively in Civil Suits 
Nos. 93 of 1928 and 50 of 1924. Sada- 
sheo Appa actively prosecuted execution 
proceedings, whereas the other two sets 
of decree-holders applied for execution 
and claimod rateable distribution under 
S. 73, Civil P. C. The execution pro- 
ceedings were pending before the Collec- 
tor. Sadasheo Appa purchased on 4th 
July 1930 the judgment debtors’ fields 
which were put to auction and deposited 
the purchase money in Court. Thereon 
the judgment-debtors, with the permis- 
sion of the Court privately sold some 
out of the fields purchased in auction by 
Sadasheo Appa and deposited tho amount 
payable to Sadasheo Appa on liis decree 
with 5 per cent as compensation in ac- 
cordance with 0. 21, K. 89. On receipt 
of the Collector's report the lower Court, 


Suh-Judge First Clsss, Afor.?!, ordered 
rsteable distribution of th.e amount 
among the three sets of deciee-lioldcrs. 
S:ulasheo Appa, wiio claimed the entire 
amount for himself, has moved this 
Court in revision. 

The apjilicant Sadasheo Appa chums 
priority over the decree-holders on the 
ground that the amount having been 
voluntarily deposited in Court for satis- 
faction of his own decree, it could not be 
treated as 'bassets held by the Court” so 
as to be available for rateable distribu- 
tion under S. 73, Civil P. C. It is also 
contended that tlie deposit resulted in 
the removal of Sadasheo Appa’s attach- 
ment under which alone the other decree- 
hol'levs’ claims were enforceable. Reli- 
ance is placed on SoraBji Coovarji v. 
Kala ]ia(i!iu7iath (l) and Harai Saha v. 
Faizhir llnhman (2). 

It may 1)6 readily conceded that the 
payment of the decretal amount in Court 
resulte{l in setting aside the sale hold at 
the instance of Sadasheo Appa, but I 
fail to see how it would make the attach- 
ment inoi^orativo. This contention seems 
to ho quite foreign to tho case and does 
net merit serious consideration. The real 
point for determination is whether 
the money deposited can be regarded as 
assets held by tho Court within the 
meaning of S. 73, Civil P. C. The case 
of Sorahji Coorarji v. Kala Raghuvath 

(1) is distinguishal)l 0 on facts. In that 
case the ju Igmcnt-dehtor deposited the 
decretal amount with incidental costs in 

Court under O. 21, H. 55, Civil P. 0. 
It was held that tho money deposited 
was not available for rateable distribu- 
tion among other decree holders who had 
applied for execution. The reason was 
that the money in deposit was not re- 
garded as assets within tho moaning of 
B. 73, Civil P. C , as it was not realized 
in course of execution hat was volunta- 
rily paid by the judgment-debtor. The 
view proiiounded in this case was criti- 
cized in Nathmal v. iUa7iiram (3). 
Pratt, J., observed as follows at p. 9/8 
(of 21 Bom, L. B.): 

’* I ventiuo to doubt whelber this is not too 
rostrictivo a coustrnction under tho amendod 
section in which tho words salo or cthorwiso 
havo been dropped and in which thor^is merely 

(1) (.19121 3G lloin. 160=12 1. 0. 911. 

(2) [1913] 40 Cal. 619=18 I. 0. 839. 

(3) A. I. R. 1019 Bom, 162=53 I. C. 599 — 1 

Bom. L. R. 976, 
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an iniplicatioD that the assets should have been 
realized or obtained in execution proceedings.” 

The scope of S. 73, Civil P. 0., will be 
evident on a comparison with the corres- 
ponding provisions of the old Codes of 
1882 and 1859. Under S. 270 of the 
Co ie of 1859 the decree-holders were 
only entitled to priority in the order of 
their attachment. The principle of 
rateable distribution was for the first 
time introduced in S. 295 of the Code of 
lb82. In S. 73, Civil P. C., 1908, the 
words ‘where assets are held by the 
Court” ^^have been substituted for the 
words whenever assets are realized by 
sale or otherwise in execution of a 
decree” which occurred in S. 295 of the 
Code of 1832, and the words “before re- 
ceipt of such assets” have been substitu- 
ted for the words prior to the realiza- 
tion. The present S. 73 does not lend 
validity to the view that the money 
realised by the Court under pressure of 
lexecution is alone capable of a rateable 
|distribution and not that which is volun- 
jfcarily paid by the judgment-debtor in the 
.course of the execution proceedings. 

Assets held by the Court” is an expres- 
sion which is wide enough to cover such 
money as come? into the custody of the 
Court otherwise than by a coercive pro- 
cess. The Bombay High Court has re- 
cently dissented from the view enun- 
ciated lu Sorahji Coovarji v. KalaBaghu- 
fidth (l) and gave effect to the view 
taken in UcithTtKil v, MauitaTfi (3), in 
Inddji v. Cuoverji (4). It is evident 
that the authority of Sovdhji Goovdrj i v. 
Kdld Baghitudlh (l) is exhausted even 
in the Bombay High Court. 

The recent view of the Calcutta High 
Court has also been against it. In 
Ghisulldl Agarwdlla v. Todarmidl Agdr- 
loalla (5) their Lordships of the Calcutta 
High Court expressed their dissent from 
Sorabji Goovdrji v. Raid Raglmnath (l) 
and ruled that the words “assets held by 
the Court should not receive narrow or 
limited construction. In Noor Mdho- 
med Ddwood v. Bildsirdm Thakursidass 

(6) at p. 520 (of 47 CaL) Eankin, J., ex- 

haustively dealt with the point in these 
words : 

• support in thesa considerations or 

in tne section or the rule for a theory grounded 
u pon the vol untariness* of the payment into 

(4 J A. I. R. 1926 Bom. 242=93 I. C. 852. 

(5) A. I. R. 1922 Cal. 19=70 L C. 539. 

(6j A. I. R. 1920 Cal. 785=59 I. 0. 453=47 
Cal. 615. 


Court. This is, I think out of place as regards 
payments into Court under stress of execution. 
Such payments, if made to the decree-holder, 
may and indeed must be regarded as accord and 
satisfaction made by tlie parties, thus bringing 
the decree to the position of a satisfied decree. 
But if made into Court under 0. 21, tboy cannot 
without anomaly be treated otherwise than as 
the results of an execution would be treated. 
The debtor is allowed to arrive at the same re- 
sult by means less distressing to him but there 
is no difference in the result, because the debtor 
chooses the more convenient means. The money 
paid with whatever motive, if paid to the 
Court, is paid upon terms of the Code what- 
ever they may be. These terras, as I read 
S. 73, have been laid down so that distinc- 
tions in the form in which execution has 
been had. in the jjrecise extent to which execu- 
tion has been allowed to run, in the exact source 
or genesis of the fund in Court, are now no 
part of the definiiion of the assets that are sub- 
ject to the distribution rateably. The object of 
the new Code in using larger language can only 
b9 to avoid anomaly. To introduce a distinc- 
tion on the strength of the voluntariness of the 
payment or the purpose of the debtor, is I think 
to cut down the language and intention of the 
Code upon a principle which is inapplicable to 
the subject-matter and which if applicable is 
very difficult to imply,” 

Ifc would thus appear that the view 
taken in Hdrdi Sdlid v. Fdizhtr Rdh~ 
'man (2) is no longer held to be authorita- 
tive. 

In the Madras High Court also their 
Lordships expressed their dissent from 
Sorabji Goovarji v. Raid Baghunatli (1) 
in Thiraviyam Pillai v. Lakslimand 
Pillai (7). Although R. 89,0. 21, speci- 
fically mentions payments to the decree- 
holder, it cannot be interpreted so as to 
make the money not available for rate- 
able distribution, since it is only an inti- 
mation to the judgment-debtor as to the 
amount he is to pay for the purpose of 
getting the sale set aside. If the auc- 
tion-purchaser deposits the purchase 
money in Court, there is no question! 
that it is available for distribution^ 
among the various decree-holders. Onei 
fails to see why if the decretal amount! 
was voluntarily paid by the judgraent-i 
debtor or with a view to sot aside the sale, 
that money could not be rateably distri- 
buted only Ijecause the judgment-debtor 
voluntarily pays the money into Court.! 
Whatever money is realized in execution! 
at the instance of' lone decree-holder be- 
comes assets held by the Court within 
the meaning of S. 73, Civil P. C., for the 
benefit of all decree-holders who have 
applied for execution before the receipt 


(7) [1918] 41 Mad. 616=47 I. C. 538. 
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of the assets. Of coarse if the judgment- 
debtor satisfies the claim of the active 
decree-holder privately, that is, without 
making any deposit in Court, the ques- 
tion is ditferont. 

The order for rateable distribution 
jiassed by the lower Court is therefore 
correct. The application is dismissed 
witli costs. Pleader's fees Rs. 25. 

p.n./r.k. Application dismissed. 
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Staples, A. J. C. 

A<!7nrothmol Marwadi — Applicant. 

V. 

E'wptfror— Oiqiosite Party. 

Crifninp.,1 Revn. No. 306 of 1931, De- 
cided on 18th December 1931, against 
order of Sess. Judge. Bhandara, D/- 23rd 
July 1931. 

(a) Penal Code (1860), Ss. 499 and 500— 
Accused uttering words meaning that com- 
plainant was turned out by officer at public 
auction of Government Forest produce — 
Such word* are defamatory. 

At a public auctiou of the Government Forest 
produce the officer asked that persons not bidding 
should go away. The accused subsequently in 
thc_ presence of witnesses said that the com- 
plainant was turned out by tho officer. 

Held: that the words ^'nilcal diya** or turned 
out in the above circumstances amounted to 
defamation of tho complainant. fP 159 G ll 

(b) Criminal P. C. (1898). Ss. 222 and 225 

Charge of defamation clear and unambi- 
guous Accused not liable to be misled — 
Though exact words of defamation not used 
in charge accused held to be in no way pre- 
judiced— Penal Code (1860), S. 500. 

Tho accused was cljargod for defamation. Tho 
charge was dear and unambiguou.s and such that 
the accused was not liable to bo misled by the 
charge as framed. Tho charge did not contain 
tho exact defamatory words. 

Held: that in the above circumstances tho ac- 
cused was iu no wav prejudiced: 30 Cal. 402 
and A. 1. Ji. 1925 Cal. 1121. Ref. [P 159 0 H 

(c) Evidence Act (1872), S. 55— Civil suit 

General and not particular evidence of 
character of complainant is admissible and 
relevant for awarding damages. 

Rvidenco under S, 55 about the character of a 
person is relevant in connexion with tho amount 
of damages in civil cases. At the same time only 
general evidence of character or reputation can 
bo given and not for instance, evidence of a 

particular conviction: A. I. R. 1923 Lah 225, 

[P 150 Cl] 

P- S. Kotwal — for Applicant, 

Viivia7i Bose — for tlio Crown. 

Jakaidar and B. P. Shukla—iov Com- 
plainant. 
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Order. — The applicant was convicted 
by the First Glass Magistrate, Balaghat, 
under S. 500, I. P. G., and sentenced to 
a fine of Rs, lOO. His appeal was dis- 
missed by the Sessions Judge, Bhandara. 
He has now made this application for 
revision. An auction of forest produce 
was held at Balaghat by Mr. Carr, the 
Conservator. The applicant Samrathmal 
and the complainant Ghanshamdass are 
forest contrapjbors. It is not quite clear 
what happened at the auction hut it ap- 
pears that Mr. Carr made some state- 
DJient to the effect that the contractors 
who did not wish to bid should go away. 
The applicant made a statement in this 
connexion and said in tho presence of 
witnesses that Ghanshamdass had been 
turned out by Mr. Carr. The applicant 
has denied that ho uttered these words 
and, in fact, pleaded that he was not 
there at all; but that plea cannot, I 
think, be accepted and was rightly re- 
jected by the Courts below. 

Tho other ground now pub forward by 
tho counsel for tho applicant is that the 
words used were not defamatory. A 
good deal of argument was pub forward 
as regards the meaning of the words 
' nikal diya" or '%iikal jave'" but I am 
of opinion that tho clear and plain mean- 
ing of the words, which have been de- 
posed to by throe witnesses for prosecu- 
tion as uttered by the applicant, is that 
Ghanshamdass was turned out at the 
time of auction by jMr. Carr. Whether 
Ghanshamdass was or was not turned 
out, there can, I think, be little doubt 
that for the applicant to report the fact 
and possibly to exaggerate what happened 
must have the efifooc of lowering Ghan- 
shamdass’s reputation. There can also 
be little doubt that that was the inten- 
tion of Samrathmal in making the state- 
ment. It may be noted that the appli- 
cant has not stated what words ho ac- 
tually used; in fact, it would bo difficult 
for him to do so. because, as already 
stated above, his plea w'as that ho was 
not there at all and that he made no 
statement. 

I cannot accept the argument that the 
words used were nob defamatory, nor 
can, I think, the applicant plead justifi- 
cation within the meaning of the first 
exception to S, 499, I. P. 0. It is not 
alleged that Mr. Carr was guilty of any 
oppressive action or that it was for the 
Dublio good to report what ha had done. 
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There does nofe, in fact, seem to be any 
intention of the applicant to make such 
a report for the public benefit or that 
any action should be taken against Mr. 
Garr. I would agree with the lower 
Courts then, in holding that the words 
imputed to the applicant were uttered by 
.him and that they amounted to defama- 
;fcion. Another argument put forward by 
the learned counsel for the applicant was 
that the charge was defective and that 
Under S 222, Criminal P. 0.'^*' the words 
used must be mentioned in the charge. 
In this connexion reference was made to 
Bishwanath Das v. Eehab Gandh- 
banik (l) and Pratap Chandra Guha v. 
Emperor, A. I. R. 1925 CaL 1121. I 
Iwould point out however that the charge 
is clear and, although the exact words 
used are not given in the charge, there is 
no ambiguity, nor can the applicant have 
been misled in any way. The words used 
have been given by the prosecution wit- 
nesses, and therefore the applicant can- 
not have been under any disability in the 
matter. It was argued that the words 
through peon'' have been added in the 
charge whereas the Court has held that 
those words were not uttered. I do not 
however think that the applicant has 
been in any way prejudiced by the inclu- 
sion of those words, and I would refer to 
S. 225, Criminal P, 0. The case that 
the applicant had to meet was clear, and 
that will be seen from his own state- 
ment in defence. I hold therefore that 
tbe applicant was not in any way pre- 
judiced. 

The only other ground put forward by 
the learned counsel for the applicant was 
that the complainant was not a man 
of good character and that fact should 
have been taken into consideration in 
fixing the amount of fine and in awarding 
damages. The learned counsel referred 
to Devidayal v. Emperor (2). It is true 
that evidence under S. 55, Evidence Act, 

, about the character of a person is rele- 
1 vant in connexion with the amount of 
damages in civil cases, and a case of de- 
famation is a quasi civil case. At the 
same time only general evidence of cha- 
racter or reputation can be given and not 
for instance, evidence of a particular con- 
Iviction. In the present case the only 
evidence adduced by the applicant was 

(1) [1903] 30 Oal. 402=7 0. W. N. 74. 

(2) A I, E. 1923 Lah, 225=73 I. C. 805=24 

Or, L. J, 693=4 Lah. 55. 
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that the complainant was once found 
guilty of using false weights. Such evi- 
dence is inadmissible in evidence under 
S. 55, Evidence Act and according to the 
ruling cited. As the case stands, I see 
no grounds for interference in revision 
and dismiss the application maintaining 
the conviction and sentence passed by the 
Magistrate. 

B.v./r.k. Application dismissed. 
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Staples, A. J. C. 

Krishnarao and another — Plaintiffs — 
Appellants. 

V, 

Secretary of State and anothei — De- 
fendants ^Respondents. 

Second Appeal No. 224 of 1928, De- 
cided on 3rd September 1930, from decree 
of Dist. Judge, Bhandara, D/- 25th Janu- 
ary 1928, in Civil Appeal No. 91 of 1927. 

(a) C. P, Local Self-Government Act 
(1883), S. 9 — Land-owners had right to hold 
bazars on their land — English law as to 
market does not apply to India, 

Prior to the Local Soil-Government Act (1920), 
the land-owners had a right to hold markets or 
bazars upon their land provided that they did 
not infringe the rights of others and the hold- 
ing of such markets would include the levying 
of market fees or tolls. The English law relat- 
ing to markets based upon a grant by the Crown 
would have no application to India : 32 All. 193; 
11 C. W. N. 1128 and A. J, R. 1920 Cal. 255, 
Bef. [P 160 C 2] 

(b) C. P . Local Self-Government Act (1920), 
S* 27 — Realising of nistar dues for ten years 
does not give right to levy tolls. 

Realizing of nistar dues for ten years is not 
such a long usage as would entitle the land- 
holder to levy fees or toll. [P 161 0 2] 

ill. B. liinhhede — for Appellants. 

K, K. Gandhe D.N. Choudhry — for 
the Government. 

Judgment. The appellants, who are 
minors, are zamindars in the Balaghat 
District, and brought a suit through 
their mother as next friend against the 
Secretary of State and tbe District 
Council, Balaghat, for a declaration 
that they had a right to recover bazaar 
dues with regard the weekly -bazaar 
that was held every Sunday at mouza 
Mau within their zamindari, and for a 
perpetual injunction restraining the de- 
fendants from interfering with that right. 
Their suit was dismissed by the Sub- 
Judge, First Class, Balaghat, and their 


1932 


160 Nagpur Krisiinarao v. Secy, of State (Staples, A. J. C.) 


apijeal was also dismissed by the District 
Judge, Bhandara. They have now pre- 
ferred this second appeal. The facts have 
been fully stated in the judgments of tlie 
Courts below. It has been established 
that a bazaar lias been held for a number 
of years on the appellants’ land at Mahu 
and also that the appellants have been 
realising some money from persons at- 
tending the bazaar. It has been held how- 
ever by the Courts below tliat the appel- 
lants have been realizing this money as 
compensation for nistar from the persons 
using the malguzari jungle adjacent to the 
bazaar, and that such dues levied on ac- 
count of nistar would not be fees or tolls 
that could be levied upon persons attend- 
ing the bazaar as such. It follow's there- 
fore that tlie appellants, by simply j^rov- 
ing that they had charged persons attend- 
ing the bazaar fees for cutting wood or 
for other nistar from malguzar jungle, 
would not prove that they had any right 
to levy bazaar dues as such. 

As regards the finding that the money 
realized by the appellants was on 
account of nistar and not on account of 
market fees or tolls, I am of opinion 
that the decisions of the Courts below are 
correct. There is the clear and unmis- 
takeable documentary evidence on the 
subject, and the statements of the appel- 
lants contained in that evidence, that 
they had no right to levy any market 
dues. Deference need only be made to 
the copy of tlie Commissioner's order 
(Ex. P-l), copy of the Deputy Commis- 
sioner s order (Ex. P-J), copy of the Set- 
tlement Ollicer’s report (JOx. 1 D l), coi)y 
of the Commissioner’s order (Ex. 1 D.5) 
and co/)y of the \'il]!ige wajibularz (Ex. 1 
D-SJ. The appellants have made a clear 
admission, as noted in tlie orders of the 
Commissioner (Exs. P I and 1 D.5), that 
they have no right to levy any bazaar 
duos, and that admission must, I tliink, 
bind thorn. Jn the wazihularz, more- 
over, it is clearly laid down tlnil- no one 
is entitled to ngahi (ct)lloction of bazaar 
dues) in the bazaar, and tliat the mukad- 
dam of the village decides tlie disputes 
regarding hethki (market stalls). I there- 
fore uphold the finding of the Courts 
below that tlie money realized by the ap- 
pellants was on account of nistar for use 
of the rnalguzari jungle and not a levy of 
bazaar fees or tolls. 

On this finding it would appear that 
the decision of the Courts below is cor- 


rect and the appeal must be dismissed ; 
but I would pass some remarks upon the 
legal aspect of the case As far as I can 
ascertain, there was no clear law regulat- 
ing bazaars or markets in these provinces 
prior to the enactment of the C. P. 
Local Self-Government Act, 4 of 1920, 
beyond the inclusion of markets as one 
of the matters, which were placed under 
the control and administration of the 
District Council and Local Boards under 
S. 9 of the former Local Self-Government 
Act in these provinces, Act 1 of 1883. 
No particulars were laid down in that 
Act as to how the District Council was 
to control markets and, in particular, 
there is no mention of fees or tolls, nei- 
ther is the question of the rights of land- 
owners to hold markets touched upon, 
nor is any mention made of private mar- 
kets. There would however appear to be 
aright recognized in land-owners to hold 
markets or bazaars on their land, and 
that there is such a right has been held 
in Sadanand Pandc v. Ali Jan (l), 
Nanda Kumar v. Emperor (2) and Idem 
Chandra v. Kisto Chandra (3). The 
earlier decision of Siil'hdee Prasad v. 
Nihal Chand (4) has been distinguished 
in Sada}iand Pavde v. Ali Jan (l), and, 
in any case, it will not have much impor- 
tance now, because it deals chiefly with 
some old Bengal regulations which have 
now been declared obsolete or re- 
pealed. As the laws stood, I think 
it must be held that land. owners had 
a right to liold markets or bazaars 
upon their land, provided that they did 
not infringe tho rights of others and the 
holding of such markets would, it seems, 
include tho levying of market fees or* 
tolls. 

Tho English law relating to mar- 
kets based upon a grant by tho Crown 
would have, I think no application tc 
India. At the same time, it cannot, 1 
think, be argued that Government is not 
empowered to introduce legislation with 
regard to markets or to curtail the rights 
of land-owners with regard to markets, 
as nocossarily markets are a matter con- 
cerning the public. In the C. P. Local 
Self-Government Act of 1020, definite 
legislation has been enacted with regard 

(1) [10101 O'i All. 193=:6 I. 0, Q8S. 

(2) [10071 0 Or. L. J. 321=11 C. W. N. 1128. 

(3) A. I. K. 1920 Oftl. 265 = 17 Oul. 1070 = 68 

I. U. 870. 

(1) [1007] 20 All. 740. 
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to markets. Tn the first place, a distinc- 
tion has been drawn in S. 2, Cls. (3) and 
(4) between a public market and a pri- 
vate market. Then in Ss. 23 and 24 
powers have been given to the Local Go- 
vernment and the District Council with 
regard to public markets. Ss. 25 to 34 
deal with private markets. Under S. 26 
it is enacted first, that no person shall 
establish or maintain a private market 
except under a license granted by the 
District Council, and secondly, that the 
District Council, as regards markets law^- 
fully in existence on the date on which 
this Act comes into force, shall, and as 
regards other markets may grant a li- 
cense under sub-S. (l), subject to such 
conditions as to sanitation, drainage, 
water-supply, width of paths and ways, 
weights and measures to be used and 
rents, fees and tolls to be charged, in 
such markets, as the District Council 
may think fit. Under S. 27 it is enacted 
that no person shall levy fees or tolls as 
specified in S. 24 until he has obtained a 
certificate recognizing his right from the 
Deputy Commissioner and a license from 
the District Council and in S. 28 the cir- 
cumstances, which the Deputy Commis- 
sioner should take into consideration in 
deciding whether to grant a certificate or 
not are laid down. Now in the present 
case, there is no sanction of the Local 
Government to the levy of fees or tolls, 
and as pointed out above, it is clearly laid 
down in the wajibularz that no one is 
entitled to collect such tolls. The only 
ground then on which the appellants 
could sueceed is that they are entitled to 
levy the fees or tolls by long usage. 

In the present case however it has 
been found on the evidence that the ap- 
pellants have only been recovering money 
from persons attending the bazar since 
1916, whilst the suit was brought in 
1926, i. e., it has been found that the 
appellants have only been recovering 
money from persons attending the bazar 
for a period of ten years before the suit. 
This finding has been upheld by the 
lower appellate Court in para. 2 of the 
judgment, and it is, I think a finding of 
fact by which I am concluded. As held 
then by the lower appellate Court the 
appellants must fail on both grounds, 
namely, that the money they realized 
\yas mon^y that they took as compensa- 
tion for nistar in the malguzari jungle 
and secondly, that even such nistar dues 


have only been realized by them for 
about ten years before the suit, and 
therefore there was no such long usage 
as would entitle them to levy fees or 
tolls. 

The argument put forward by the 
learned counsel for the appellants, that 
the Local Self-Government Act was not 
meant to be retrospective, has, I think, 
no force. There is no question in the 
present case of interfering with what 
may have been done in the past: the only 
question is whether the appellants have 
proved a right owing to long usage ofe 
levying fees and tolls and it has been 
held that they have not proved such a 
right. Under S. 28 of the Act, then the 
Deputy Commissioner was justified in 
refusing to grant the certificate men- 
tioned in S. 27 and that refusal relates 
to the future, i. e., to the levying of fees 
and tolls after the Act came into force. 
The question therefore of whether the 
Act had retrospective effect or not does 
not arise. 

Another reason for holding that the 
suit brought by the appellants should be 
dismissed is that it is barred under 
S. 80 (1), Land Revenue Act, as not bav- 
ing been brought within one year from 
the date of the assessment being offered 
to the proprietors under the last Settle- 
ment. Under S, 78, Land Revenue Act, 
it is the duty of the Settlement Officer to 
ascertain and record the custom of each 
village in regard to certain specified 
rights, and according to 3. 279 of the 
G. P. Settlement Code, which relates to 
the village wajibularz, one of the sub- 
jects, which is to be treated in the wajib- 
ularz, is the dues from bazars or sarais, 
and therefore such dues would be recor- 
ded under S. 78 (c), Land Revenue Act. 
As noted above there is a distinct mention 
in the village wajibularz (Ex. 1, D-S) 
that no one has a right to realize bazar 
dues in this village, and that entry hav- 
ing been made under S. 7S, Land Reve- 
nue Act, and no suit having been brought 
by the appellants within one year, their 
suit would not be barred and the entry 

is conclusive against them. The appeal 
therefore fails and is dismissed. Costs 
of the appeal will he borne by the appel- 
lants. Other costs as ordered by the 
Courts below. 

B.v./r.k. Appeal dismissed. 
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S iKjandhahai — Applicant. 

V. 

Kesarbai anrl others — Non- Applicants, 

Civil Rovn. No. 123-B of 1931, Deci- 
ded on 28th January 1932, against decree 
of Dist. Judge. Amraoti, D/- 28th Feb- 
ruary 1931. 

(a) Hindu Law — Applicability — Jains — 

Widow. 

Even among the Jains a widow has only a 
power of disposition over her husband’s self ac* 
quired property: .-1, I. It, 1930 Nag. 225, Foil. 

LP 1C2 G 1] 

^ (b) Insurance — Presumption is that it is 
personal and for benefit of assured’s heirs — 
H indu Law, Joint family. 

.•\ policy ' f life insurance is usually a personal 
contract between llie person who is called the 
assured and the Insurance Company. It is true 
no doubt that an insurance policy could be taken 
out for the benefit of the joint family, but the 
presumption would be against that as a rule, and 
it must be proved that the policy was taken out 
with that intention and that the premia were 
paid out of joint family funds. In the absonco 
of any proof to that effect the correct presump- 
tion is tliat the policy was taken out as a per- 
.sonal policy for the benefit of the personal heirs 
of assured. [P 1G2C 2} 

Order. — This is an application for re- 
vision of the order of the District Judge, 
Amraoti, dismissing an appeal of the ap- 
plicant against an order of the Sub- Judge, 
First Class, Darwah, refusing her a suc- 
cession certificate in respect of a policy 
of insurance upon the life of her deceased 
husband. The applicant claimed the suc- 
cession certificate on the grounds that 
under the Jain law she was entitled to 
the property of her deceased husband and, 
secondly, tliat the policy was the self-ac- 
quired property of her husband, as the 
premia were paid by liim out of his sepa- 
rate earnings and not out of the joint 
family funds. On the first point the L. 
A. G. had held that the Jains are gov- 
erned by Hindu law except so far as such 
law is varied by custom, and that no such 
custom as is pleaded by the applicant is 
proved in the present case. This finding 
is, in my opinion, correct, and it would 
appear that a widow would only have a 
power of disposition over her husband’s 
self-acquired property even among the 
Jains. For this view I would refer to 
Trimbakdas v. Mi. Mathrahai(l). 

On the other question I am not satis- 
fied that the decision of the Courts below 

(1) A. I. R. 1930 Nag. 225=27 N. L. R. 75= 
121 I. 0. 609. 


is correct and it seems to me that the find- 
ing that the policy was not the self. ac- 
quired property, but joint family property 
is an inference and not a finding of fact, 
arrived at on the evidence on record. It is 
no doubt true that in the case of a joint 
family possessing joint family property, 
onus of proving that certain property is 
self-acquired and not joint property is 
upon the person asserting it. In the case 
of an insurance policy however I am of 
opinion that the presumption would not 
hold good. A policy of life insurance 
is usually a personal contract between 
the person who is called the assured 
and the Insurance Company. It is true 
no doubt that an insurance policy could 
bo taken out for the benefit of the joint 
family, hut the presumption would be 
against that as a rule, and in my opi- 
nion it would have to he proved that the 
policy was taken out with that inten- 
tion and that the premia were paid 
out of joint family funds. In the absence 
of any proof to that effect, I am of opi- 
nion that the correct presumption is that 
the policy was taken out as a personal 
policy for the benefit of the personal heirs 
of the assured. In the present case this 
presumption is strengthened by the evi- 
dence on record. There is actual evidence 
to show that Babusa, the assured, paid 
the instalments from his own earnings. I 
would refer to the deposition of Khandsa 
A. W. 1. The L. A. C. has rejected the 
evidence of this witness, but, I think, on 
insufficient grounds. Then there is the 
important fact that there is no mention 
in the account books of the joint family 
of any payment on account of the insu- 
rance premia. Nor has any evidence 
whatever been adduced on behalf of the 
non-applicants to show that the premia 
were paid out of joint family funds. There 
is also the fact that at the time of the 
partition beween the brothers this policy 
was not mentioned as being part of the 

family assets. It seems clear from this 
% 

that the policy was taken out by Babusa 
himself and that the non-applicants were 
not aware of the policy. Had they been so, 
they would have demanded that it should 
be shown as an asset at the time of the 
partition or, if they did not make such 
a demand, it would amount to an admis- 
sion that it was not family property or 
that it was the personal property of Ba- 
busa. In any case, unless it is presumed 
that Babusa was guilty of fraud, the pay- 
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ments must have been made by him per- 
sonally, as otherwise they must find 
place in the family accounts. There is no 
suggestion that Babusa fraudulently paid 
the premia out of family funds and did 
not' show the debits in the accounts and 
therefore I am of opinion that it must be 
held that he made payments himself out 
of. his own personal funds. 

As I am of opinion that the Courts be- 
low have taken a wrong vievv of the mat- 
ter and have gone upon a wrong presump- 
tion in respect of the insurance policy in 
holding it to be family property in the 
absence of evidence to show that it was 
so and in fact against the evidence which 
proves that it was his personal property. 
I set aside the finding and instead find 
that the insurance policy upon life of 
Babusa, the deceased husband of the ap- 
plicant Sugandhabai, was his personal 
property and that as such it belongs to 
the applicant as the heir of her deceased 
husband and that she is entitled to a 
succession certificate. I grant her a cer- 
tificate accordingly. Costs of this appli- 
cation will be borne by the N. A. who 
will also bear the costs in the Courts be- 
low. I fix pleader’s fee in this Court at 
Bs. 25. 

Application allowed. 
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Niyogi, A. J. G. 

Rangoo Bawyi— Plaintiff— Appellant. 

v. 

Harisa and another — Defendants — 
Respondents. 

Second Appeal No. 291.B of 1930, De- 
cided on 12th February 1932, against 
decree of Third Addl. Dist. Judge, Am- 
raoti, D/- 24th July 1930. 

(a) Will —Interpretation of — Principles 
stated. 

The first duty of the Court expounding the 
will IS to ascertain what is the meaning of the 
words used by the testator. It is very often said 

anti testator is to be the 

guide but that expression is capable of being 

misunderstood, and may lead to a speculation as 

°iay be supposed to have 
intended to write, whereas the only and proper 

quiry is, what is the meaning of that which 

he h^^ ’ actually written. That which he has 

written IS to be construed by every part being 
aken into consideration according to its gram- 
matical construction and the ordinary accepta- 
lon of the words used, with the assistance of such 
parol evidence of the surrounding circumst&nces 


as is admissible, to place the Court in the posi- 
tion of the testator : Roddy v. Fitzyerald^ 6 
H. L. 823 and A. I. R. 192o'P. C. 105, Foil. 

IP IGI C 11 

^ (b) Deed — Construction of — Title of deed 
should be taken into consideration — Words 
of donation are not inconsistent with docu- 
ment being will. 

Although it is irue that the mere name or title 
of the document is not a safe guide to the de- 
termination of the character of the writing yet 
it is equally true that the title given by the exe- 
cutant himself to his writing cannot be elimi- 
nated frorn consideration. The words of dona- 
tion used in a deed are not necessaiUy inconsis- 
tent with the document being a will. Whether 
the gift was to operate in praesenti, or in future 
has to be gathered from the other recitals in the 
document. Having regard to the lepetition of 
the word Hrityupatra four times in the docu- 
ment ia connexion with the gift, there can be 
no room for contention that the gift was to be 
operative after the death of the executant : 
A. I. 1924 Nag. 23G, Ref. [P 164 C 1, 2] 

* (c) Succession Act (1925), S. 90 — Will- 

Effect of— Property at testator’s death is 
disposed of. 

A will has the same effect as if it were executed 
at the time of the testator’s death. Unless there 
are expressions in the will to-indicate a contrary 
mention it naust be presumed that the testator 
intended to dispose of all his property answering 
tbedescription of moveable property (jangammal) 
existing at his death. No contrary intention is 
shown by the mere use of a possessive adjective 
in the case of such a generic gift ; nor by a des- 
cription of the property as being that of which 

the testator is seized or possessed. A description 

of the property as that which the testator “now” 
owns or occupies, according to the circumstances 
may, but, prima facie does not show such a con- 
trary intention as to exclude after-acquired pro- 
perty of the specified nature : 33 Mad 369 • 

A. I, R. 1927 Mad, 383 and 30 Mad. 369,' Ref. ’ 

rr, r ^ 1- 2] 

T, L. Sheode — for Appellant. 

G- R. JMudholkar for Respondents. 

Ju.dg’inciit. This second appeal arises 
out of a suit instituted by the appellant 
for recovery of Rs. 1,750 deposited by 
one Pandurang with whom she lived as 
his mistress on the basis of Pandurang’s 
will dated 4th September 1915. The suit 
having been dismissed in the two Courts 
below, the plaintiff has preferred this ap- 
peal. It appears that Pandurang re- 
covered from very serious illness in the 
year 1915 and out of consideration for 
the tender services rendered by Mt. Ran- 
goo, the appellant, he executed a will on 
4th September 1915 in favour of 
Mt. Rangoo. The terms of this will form 
the subject of controversy in this suit. 
The trial Court construed the will as 
being operative only as a gift. The 
lower appellate Court was of the opinion 
that the terms of the document indicatf 
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tbn.fc it \\i\s to operate as a will and not 
as a gilt : but as no specific rnentiou of 
the amount deposited with liarisa, de- 
fendant 1, was tnada in the will wbicii 
was executed nearly Id years before the 
deposit was n*:)de, it held that the plain- 
tiff , althougti a legatee under the will, 
was not entitled to the amount. Perus- 
ing the recitals of Ex. IM, which is 
styled as a will, i have very little doubt 
that it was not intended to he anything 
hut a will. Principles of interpretation 
of testamentary documents, as in the case 
of others, are well settled. They were 
laid down with groat clearness in Roddy 
V. Fitzgerald (l) at 87G, wiiich were fol- 
lowed by their Eordsiiips of the Privy 
Council in Vcnlcatud ri Appa Jiao v. 
Partha-'iaraifii Appa Jiao (9) at 04 1 (of 
48 M. Tj. J ) They are as follow’s: 

Those rules arc perfectly plain and clear. 
The first duty of the Court expounding the will 
jis to ascertain what is the meaning of the words 
|iised by the testator. It very often said that 
itho intontiDu of the testator is to bo the guide, 
but that Oppression is capable of being misunder- 
stood, and may load to a speculation as to what 
the testator may be suppoiod to liavo intended 
to write, whereas the only and proper inquiry is, 
what is the meaning of tiiat which he has actu- 
ally written. Ti}at whiclr he has written is to 
'be con^'truoci by every part being taken into con- 
jsidcratioa according to its grammatical construe- 
[tion and the ordinary acceptition of the words 
;usod, with the assistance of such parol evidence 
of the surrounding circumstances as is admissible 
to place llio Court iu the position of tlm tes- 
tator." 


It is urge 1 for the respondents on the 
strength of JiamhJiat v. Tjal'shman Chi 7 i~ 
tavian Tirtujna pal v. Ponnammal 
Nadalhi (l), Muli(im)nad Abdul Gkaai 
V. Falchr Jahan Regain (5) and JJrijraJ 
Singh w Shcodan Singh (tl), that the 
more name or title of the document is 
]QOb a safe guide to tlie determination of 
the character of the writing. It may bo 
conceded that it is so, but the title as 
has been given by the executant liimself 
to his writing cannot 1)9 eliminated from 
jconsid a ration. The appropriate metliod 
of consr-ruing such documents is the 
one indicated by their Ijordships of the 
Privy Council in the aforemontienod case. 
In the documont in (luostion fclio exocu- 


(1) [13.08] G ir. L. 0. 

(•2) A. 1. R. 19-25 ]\ C. 105 - 
^rad 412— s7 1. C. 421. 
(4) [1830] 0 Roui. (idO. 


V2 r, A. 211 — 48 


(4) A. r. R. 1021 P. (1. 89— .58 1. C 2*^8 

(5) A. I. K. 1922 P. C. 2.81 —49 I . A " 19.5 = or, 

0. C. 95=41 All. .401=0^ I. C. 254 (P. C?). 

(G) imilll .45 All. 317=10 I. A. 101 = 10 i c 
B2G (P. C.), 


tant mentions tliat he was 53 years old 
and that he had passed through serious 
illnesses and that Mt. Rangoo who had 
been living with him for 35 years had 
rendered him great service especially 
during the time of liis last illness. These 
expressions considered along with the 
fact that the testator being a mukhtiar, 
that is a Court-going agent, and conver- 
sant with legal affairs, impart to the title 
given by him to the document particular 
signiiicance. Much stress is laid on such 
recitals as the words “dilo ahe” which 
mean it is given" and it is contended 
that the executant of this document in- 
tended to make a gift and not a will. The 


words of donation usud iu o nob neces- 
sarily inconsistent with the document 
being a will. Whether the gift was to 
operate in ])raesenti, or in I’uturo has to 
1)0 gatliered from the otlier recitals in 
the document. Having regard to the 
repetition of tho word Mrityupafcra four 
times in the document in connexion with 
the gift, there can i )0 no room for cou-1 
tention that the gift was to he operative; 
after tlic death of tlie executant. Inj 
Zuglai V. Batan, A, I.li. 192-1 Nag, 230' 


the words used were much stronger, 
namely, ‘lagalich dili,’ meaning imme- 
diately given, but it wa.s held consider- 
ing tlie drift of tho document as a whole 
that that expression did not imply gift in 
praesenti, l)ut that it was intended to 
mean that the property was to go to the 
donee, i have therefore no hesitation in 
agreeing with the lower appellate Court 
that tlio document which bears tbe title 
of a will was intended to be in reality a 
will and nob a gift-deed. 

Tho next question is as regards the 
property which was disposed of by the 
will. The property is described in one 
place as tho moveables in his possession, 
that is jiots, etc., as well as gold articles, 
and in anotiior place it is declared that 
tho property was tho testator’s self- 
acquired prcjierby and that he made 
Mt. Rangoo owner of it. Tlie generic 
wortl used is 'jingi' with roforonco to ids 
movoihlo property. There is absolutely 
no mention of any immovable property. 
It is theroforo evident that the testator 
desired to make ^It. R.angoo the owner 
of all his moveable property, which ho 
described as his self-acquired proi>erty. 
On the other hand, it is expressly itien- 
tioned that his moblier and brothers did 
not prove useful to him and that there- 
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fore he made a gifb of all his property 
exclusively to Mt. Rangoo. The inten- 
tion clearly expressed is that Mt. Rangoo 
was to take the property to the exclusion 
of the testator’s own relatives. 

The next question is whether the sum 
of Rs, 1,750 which he deposited on 7th 
March lh28 with Harisa, defendant 1, 
should be considered to have been covered 
by the will. Evidence is not clear as to 
whether the testator possessed any cash 
on the day of the will, .but even on the 
assumption that he did not. I do not see 
any reason why the will should not ope- 
rate on the deposit. In Bodi v. VejiJcata- 
^swami Naidu (7) it was held that a will 
jhas the same etfect as if it were executed 
at the time of the testator’s death. It 
I must therefore follow that it would take 
.effect with respect to the property exist- 
iing at the testator’s death. Mere lapse 
of time and change of circumstances will 
by themselves nob operate to revoke a 
will ; see Suhb<i Beddi v. Doraisami 
Bathen (S). S. 90, Succession Act ex- 
pressly provides that the description con- 
tained in a will of property, the subject 
of gifb, shall, unless a contrary intention 
appears by the will, be deemed to refer 
to and comprise the property answering 
that description at the death of the tes- 
tator. This is in accordance with the 
rule of English law embodied in the Wills 
Act of 1837, under which the will has to 
be construed with reference to the real 
estate and personal estate comprised in 
it to speak and to take effect, as if it had 
been executed immediately before the 
death of the testator, and as if the condi- 
tion of things to which it refers in this 
respect before the death of the testator 
unless contrary intention appears by the 
will : see 28 Halsbury’s Law of England, 
para. 1311. In the same paragraph it 
lalso stated the rule that no contrary in- 
tention is shown by the mere use of a 
possessive adjective in the case of such a 
generic gift : nor by a description of the 
property as being that of which the tes- 
tator is seized or possessed. A descrip- 
jtion of the property as that which the 
testator now” owns or occupies, accord- 
ing to the circumstances may, but, it 
appears prima facie does nob, show such 
|a contrary intention as to exclude after- 
acquired property of the specified nature. 
App lying this principle of construction 

,(7) [1915] 38 Mad.3ab=2l I. C. 73. 

(G) [1907] 30 Mad; 8o9=i7 M, L. J; 269. 
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to such expressions as 7ndzamlianoo',i 
aslela d^udi jineji paiki maze jcnual occur- 
ring in the will, would nob be restricted 
to the property which the testator owned 
at the time of the will, bub would be ex- 
tended to include property which he left 
at his death. Tiais was the view taken 
in A, Gramani v. Danahoti Avimal, 
-1. 7^. A. 1927 Alad. 383 in dealing with 
an identical question. In this case their 
Lordships of the i\Iadras High Court 
pertinently observed as follows: 

AltDough it is true that there are no express 
words indicating that the testator intended to 
provide for subsequent acquisitions, it is equally 
true that the will contains nothing to show that 
he wished to exclude them from its operation.” 

Unless there are expressions in the 
will to indicate a contrary intention it 
must bo presumed that the testator in- 
tended to dispose of all his property 
answering the description of moveable^ 

property (jangam mal) existing at his! 
death. 

For the forgoing reasons I hold that 
the amount deposited, which is the sub- 
ject-matter of the suit, falls within the 
purview of the will and that Mt. Rangco 
being the sole legatee is entitled to it. 
The result is that the appeal succeeds, 
the lower appellate Court’s decree is set 
aside and the plaintiff’s suit is decreed 
with costs in all the Courts. 

k.n./rk. Appeal allowed* 
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Grille, A. J. 0. 

Kanchedilal and o^/ters— Defendants — 
Appellants. 

V, 

Kanhai and others — Plaintiff's— Res- 
pondents. 

Appeal No. 616 of 1928. Decided on 
8th March 1932, against appellate decree 

of Dist. Judge. Saugor, D/- 17th August 

1928. 

(a) Evidence Act (1872), S. 115— Mortgage 

in presence of real owner without protest 

Mortgage not result of want of protest —No 
estoppel against real owners. 

After the death of a limited owner the person 
in possession mortgaged his properties in the 
presence of the reversioners. Subsequently the 
mortgagee purchased the property. 

Held : that unless it was proved that the omis- 
sion to protest or the acquiescence of the rever- 
sioners caused the purchasers to take the mort- 
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they c;innot plead estoppel against the re- 
vooionrrf; 5'2 All. 248, Rel. on. lP 1G7 C 2] 

^ (b) Transfer of Property Act (1882) 
S. 41 — Entry in revenue papers after con- 
test — Entry does not make person entered 
ostensible ov/ner — Transferee from him is not 

protected. 

A person cannot ho ?aid to he an ostensible 
owii'-r witi) llio consent of tho true owner on the 
b'lsivT of an entry in the revenue papers when the 
C'^tonsible owner’s name was entered in the re- 
venue papers in the face of tho opposition of the 
true owner, and was only entered as he was in 
possession at the time, A transferee from such 
person in possession cannot be protected as if 
he would have taken reasonable care to ascertain 
the right of the transferor he would have found 
that the right was contested: A. 1. FI. 1915 P. C. 
103 and A. I. R. 1929 Oudh IGO, Rcl. on. 

[P 1G8 C 1] 

(c) Transfer of Property Act (1882), S. 41 
— No misleading by real owner in breach of 
duty — Real owner is not estopped — Evi- 
dence Act. (1872), S. 115. 

The rule that one who, knowing his own title 
stands by and encourages a purchase of property 
as another’.s, will not be allowed to disptito the 
validity of the sale implies a wilful misleading 
of the purchaser by some breach of duty on the 
Owner’s part ; 9 Rovi. 8G, Rel. 07i. [P 168 C 2] 

D. N. CJiaudhri— (or Appellants. 

5’. B. Gokhale — for Respondents. 

Judgment. — The judgment in this ap- 
peal will also cover that in the connected 
Second Appeal No. 109 of 1929. The 
only point arising for determination in 
this appeal is the applicability of S. 41, 
T. P. Act, to the purchase of a village 
share made by Kanchedilal, Pancham and 
Murlidhar from one Siyaram in the year 
1922. The case has a somewhat unusual 
history which necessitates the setting out 
of the circumstances in some detail. One 
Shiamle owned a two annas share in 
Mauza Magrone. He died many years 
ago leaving a widow Mt. Nonibahu who 
was taken in the.keeping of oneHanuman 
Beragi, and a son Raghubar who prede- 
ceased his mother, who succeeded to a 
limited interest on his death without 
issue. ,Mt. Nonibahu had a son, Siyaram 
by Hanuman. Shiamle had left three 
cousins, namely, Khunni, Ladley and 
Kannai who were his reversioners. After 
the death of Nonibahu in 1916 Siyaram 
applied to have the mutation entered in 
his name of the two annas share. This 
was opposed by Khunni, Ladley and 
Kannai, who claimed to be the rever- 
sioners. As it was admitted that Siya- 
ram had been in possession the Tahsildar 
although he considered that they ap- 
peared prima facie to be reversioners, re- 
corded Siyaram as in possession and direc- 


ted the objectors to substantiate their 
claim in a civil Court. In 1917 Siyaram 
mortgaged this share to one Lachman- 
prasad and subsequently in 1922 he sold 
the share to the sons of Lachmanprasad, 
Kanchedilal, Pancham and Murlidhar, 
Lachhmanprasad being at that time and 
even now alive. i , 

The reversioners then brought suits 
admittedly within limitation, for posses- 
sion of their shares. They were not 
brought all in the same Court: Kanhai 
who along with one Rajju had purchased 
the share of Ladley the year before 
brought a suit for possession of a one 
anna four pies share in the Court of the 
Second Subordinate Judge, First Class, 
Saugor, and Mewalal and Shridhar sons 
of Khunni, who is dead, along with Raj- 
dhar, wlio had purchased a half of their 
eight pies share, brought a suit in the 
Court of the Subordinate Judge, Second 
Class, Saugor, within two months ol each 
other. Tho suit in the Court of the 
First Class Subordinate Judge was deci- 
ded first in favour of the defendants. In 
appeal the decision was reversed and the 
plaintiffs’ claim was decreed. The suit 
in the Court of the Second Class Subordi- 
nate Judge was also decided in favour of 
the defendants hut in appeal the judg- 
ment of the lower Court was upheld. 
Both the appeals were decided by the 
District Judge, the first on 17th August 
192S and the second on 2nd November 
1923. In both oases appeals have been 
preferred to this Court, the first being 
No. 61G of 1928 where Siyaram’s pur- 
chasers are the appellants and the second 
No. 109 of 1929 where the sons of Khunni 
with Rajdhar are the appellants and 
Siyaram’s vendees are the respondents. 

It is settled beyond dispute that 
Khunni. Ladley and Kannai were the re- 
versioners and that their suit was brought 
within time. It was raised as a defence 
in 'the original trials that at the time 
when Siyaram mortgaged the village 
share to Lachhmanprasad, the father of 
the ultimate purchasers that the rever- 
sioners were present when the mortgage 
was discussed and they raised no objec- 
tion to the proposals. 

In the Court of the Subordinate Judge 
Second Glass this was held to amount to 
an estoppel which prevented the sons' of 
the deceased Khunni who were the plain- 
tiffs in that Court from eucoeeding in 
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their claim. On the same evidence in the 
Court of the Second Subordinate Judge, 
First Class, this was held not to amount 
to an estoppel, but that Judge dismissed 
the plaintiffs claim on the ground that 
theV'had not proved that they were the 
revisioners. This decision was set right in 
appeal by the District Judge who held 
correctly that they were the reversioners 
and had actually filed papers to prove it, 
which had been overlooked in the trial 
Court. In this appeal the question of 
estoppel was not raised at all and there 
IS no reference to it in the judgment. Ap- 

respondent 

vendees in that appeal neglected to supnort 
the finding of the trial Court on 'the 
ground that the question of estoppel had 
been wrongly decided and it is now con- 
tended on behalf of the appellant-vendees 
in Second Appeal No. 616 of 1928 that it 
should be held that the acquiescence of 
the reversioners did operate as an estop- 
pel and the Subordinate Judge, First 
Class, was wrong in his decision on the 

Q u ®'PPeal against the decision 
of the Subordinate Judge Second Class by 
the reversioners, which was on the point 
of estoppel only, the District Judge 

held that the acquiescence did 

amount to an estoppel. Against this 

finding the reversioners have now an 

pealed and the common question which 

arises out of both appeals is whether the 

conduct of the parties amounted to an 

estoppel or no and whether Siyaram's 

vendees took reasonable care to ascertain 

that biyaram had power to make the 

transfer and that the transferees acted in 
good faith. 

A peculiar feature in the evidence of 
the case is, that of the witnesses who 
speak to the presence of the reversioners 
at the time the discussion in respect of 
the mortgage was going on, only one of 
them, namely, Uddet, says that the re- 
versioners said anything at all about the 

“ersionf Siven incompatible 

Cla^Xh.^,? Second 

1928 Judge on 26th March 

said thof- r the reversioners 

said that Lachhmanprasad should take 

after advancing the money. 

Class Subordinate Judge he said that 
Jihunni, Ladlay and Kanhai did not then 

speak a word and did not then object to 

nrortgage. Another unusual feature 
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is that Lachhmanprasad, who eventually 
took this mortgage, which was executed 
later on at Saugor and not in the village 
where the discussion took place, has not 
gone into the witness-box to give evi- 
dence as to what the reversioners did or 
did not say at the discussion, or even as 
to their presence there. Lachhmanprasad 
was the guardian of one of the defendants 
and was actually present in Court and he 
is the person who is alleged to have been 
influenced by the actions of the rever- 
sioners. His was the very best evidence 
that could have been obtained as to the 

effect on him in inducing him to taka the 
mortgage. 

The learned District Judge has com- 
mented on the fact that it is not easy to 
ascertain what Uddet and his fellow wit- 
nesses were doing in the village, which 
was not their own, on this occasion. It 
would have been more pertinent to in- 
quire and discuss what the reversioners 
were doing in the village which was not 
their own. It is true that Siyaram said 
that he took them along with him in 
order to assist him in raising a loan. One 
would have expected the statement to 
have been received with considerable in- 
credulity in view of the fact that only a 
year before this these people had admit- 
tedly contested his application in the 
mutation proceedings connected with the 
property he wanted to mortgage. How- 
ever, it has been found as a fact that 
these persons were present and that 
finding must be accepted. I am satisfied 
that the silence of the reversioners when 
the mortgage was being negotiated cannot 

act as an estoppel. S. 115, Evidence Act 
reads: ’ 

“When one person has. byiii^declaration, act or 
omission, intentionally caused or permitted 
another person to believe a thing to be true and 
to act upon such belief, neither he nor his re- 
presentative shall be allowed, in any suit nr 
proceeding between himself and such person or 

his representative, to deny the truth of that 
tning. 

It has certainly not been proved by 
the vendees that the omission to -protest 
or the acquiescence of the reversioners 
caused Lachhmanprasad 1;o take any ac- 
tion in respect of the mortgage. His 
taking of the mortgage was in no way 
the result of their silence. He would 
have^taken the mortgage in any case 
whether they had been there or no and 
their passivity had no consequence what 
ever on his action. Hemet Siyaram for 
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Mi'‘ piirpo^o 01 t:i ■ u!r:u^ and 

liiose •-.(■rrns '.vr^nli h;r\o arrived 

:a 'Aliet'vr tWo mv-.siniiov-; v.ci 'pre- 
sent or tio. t'ui i.'ivc I atn t.hat 

Mv' voo.doa^ cinnoh ci litn tnn pr. M erUon 

,troro:i i.y s. u. r. I*. .V-"- ,^'l- 

M-itlc:! th it tli‘;\ :n i‘io n<j in v. .lat 

,..nvpr al. v,!)n tin.o ui.^n i.iiO;. paronavd 
i-,e property. Tho pnrcliaso wa-; n.ado 
;,v f'nnr fathor uiz-Ulimanpra^iul on I'l-ir 
l>:‘!n'df. It, i< M 1=0 adniitte'! tliat ian'Mi- 
ininprasad nuulo no inquiry at tn.,* 
of taking t’nQ mort^-.^e in ml. Hio 
inaction of fc'oo voversionerg at, tho time 
the nectotiation-. were proceedin'^ vinos not 
nnjonnt ‘o an imidied consent of 
, ;un’= til in within the rneaninU of S. 11. 

'P i> \..p r!ri:. --action t'Oj^ins witli tho 

wordst . ,• j 

“V-'h r' Iho C.ai.-oat. 0 apic'r^ or naplicd 

o. the pnveu. intcrotrd in iiuniovahlo pnj- 

(h'vtv a person is tiu- ostensible owner of suc.i 

pfoporty , . 

Sitaram hocanio ostensdilo ownov^ on 
tlie aeatli ot his inotlier in IDHi. Tho 
mos^ elornentary inquirv liy niovt- 

.<a<"io or subsoil iiont purchaser \soul<l have 
revealed tho (act that his name has been 
entered in tlic mutation rc:_:istor an I fur- 
ther that his claim to i>avo Ids name 
recorded had been disindo l Iry tlic rnyer- 
sionors. His ostensible oNvnersldp would 
to a person mahing an inquiry hn based 
on the entrv in tno mutation register and 
manifestly, that ostonBihle ownership 
could not 1)0 with the consent of the 
, 9 versionors, who hal expressly opposed 
it and lenielhis claim, 'L’he translcrce 
by S. 11. is only protected I'y the pro- 
viso thai ho lias acted in good (aitii after 

taking reasonahlo care to ascertain that 
the transferor had power to make the 
transfer. It is admitted tliat so far 
from taking reasonable care, he took no 
steps whatsoever. In Nnoe^hnr ] 

V Vateahri Partab Nar.nn Snujli Uf 
their r,ovdships of tho Privy Council em- 
phatically endorsed the opinion 'of tho 

Court of Allnhahad that a person 
'cannot be said to be an ostensible owner 
iwith the consent of tho true owner on 
Ithe basis of an entry in tlio llevenue 
■papers, when tho ostensible owners 
name vUs entered in the Rovonuo papers 
in the face of tho opposition of tho true 
owner, and was only entered as he was 
in possession at the time. Tiie circum- 
stances in that case allord to that extent 


an exict parallel to the one now before 
me. In J ‘Hivirtlt .i n Dass v. Iiidor Prascid 
('2) it was held that; 

‘•. nlv tlic-c o,:r'-ans aro eiitiilod tocliim protec- 
lion i.L<i..T :h .;i, T. i'. Actd of ISS 1 ^vho in 
.-ipito ( f no ‘r*di;r'> irninirv have not bcon able to 
di-co'.f'T ul'.fj i'mo real owner oi tho property is 
:niil who have in full belief that the person 
maUinf; a ir.m^foc in thehc favour is the person 
rc!.t,lly eiilit)‘vl to Ibat pioperty. taken the 
tr.*.n=^ror from liirn. If the transferee has not 
made m.'cesaarv inquiries ab 'Ut the title of the 
real Oivnor the p'^otectioo afforded by the said 
: ;ction is not availa^lo to him.” 

To tho same elYecb is tlie decision in 
M uhcnnmud Sliafi \ . Muhammad Said 
(3) tho ruling which also fortifies niy 
Opinion on the t^uostioii of estoppel. 
i*\u'thor, the case of Jiaswantupa Shi- 

V. Uanu (4) atfords a close parallel 
bo the present case where it was held 
that tho acqviiescence of the real owner 
when tho claimant sued tho wrong per- 
son in resfiocf of certain property would 
not deprive the true owner of his rights.' 
Tlio rule that one who, knowing his ovvn 
title, stands by and encourages a pur- 
cliaso of property as another’s, ^ will not 
ho allowed to tlispu^e tho validity of the, 
sale implies a '.viHiil misleading of the 
l)Urcliaser by some breach of duty on 
the owner’s part. There was no such 
wilful mislo.ding in the present case; 
the rovcrsic'ners had no duty towards the 
mortgagee at all and in respect of tho 
actual sale hvo years later there is not a 
shred of oddonce that they know any- 
thing about it. Tho claim of tho rover- 
sionors in each caso to their share of the 
inopi'rty must succeed. Socond Appeal 
No. 10f)'of l‘d2i) accordingly succeeds and 

Mio ilofcndants-rosiionaents must pay 
tho appellants’ costs throughout. Second 
Appeal No. CIO of 1928 fails and is dis- 

missed with costs. 

MN./R.K. Order acconhncjU,. 

p2) A. 1. K. I'J’i'd Oudh 1(>0=;115 1. 0. yi— 4 

,1) Ti.yfvm Ml. Ml. 

I.O. S71. 

w) [iJ^srd y bom. yt>. 


(1) A, I. R. 1015 P.C. I0a=31 1. G.(i73. 
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Macnair, J, 0. AND Staples, A. J. 0. 

Bamrao and others — Plaintiffs — Ap- 
pellants. 

V. 

Gopala Patil — Defendant — Respon- 
dent, 

First Appeal No. 5 of 1930, Decided 
on 30th January 1932, against decree of 
Second Addl. District Judge, Nagpur, D/- 
5th November 1929, in Civil Suit No. 57 
of 1929. 

(a) Contract Act (1872), S. 74 — Provision 
to pay compound interest at double original 
rate incase of default is penal — Creditor 
is sufficiently compensated if he is allowed 
compound interest at original rate or simple 
interest at enhanced rate. 

A provision to pay compound interest at 
double the original rate in case of default is to 
be regarded in the nature of the penalty and 
where there is an agreement to pay compound 
interest at an enhanced rate on default in 
punctual payment of the principal with simple 
interest at a lower rate the creditor would re- 
ceive reasonable compensation if he were given 
either compound interest at the original rate 
or simple interest at the enhanced rate. The 
methods however may lead to different results 
and some reason should be given for following 
one of them in preference to the other. Where 
the original rate of interest is 10 annas per 
cent per mensem^ and the loan is for a long 
period during which payment is to be made by 
instalments compound interest at 10 annas per 
cent per mensem would form adequate com- 
pensation for the failure to pay on the due 

fbl T t r « CP 170 C 1] 

S R 4 _T ^ Property Act (1882), 

S.84 Tender of money is not bad simply 
because It IS less by Rs. 2-3-0 than amount 
considered to be adequate compensation to 
creditor — Contract Act (1872), S. 74. 

The amountof compensation under S.74,Con- 
tract Act, which is due to a creditor for default 
of debtor cannot be determined with great ac- 
curacy and consequently a tender of money 
underS. 84, T. P. Act, is not bad simply be- 
cause it is less by Rs. 2-3-0 than the amount 
considered to be adequate compensation to a 
creditor under S, 74 for default of a debtor: 34 
I. C. 826, Ref, [p C 2] 

M, B. Bobde, and B, B, M andlehar — 
for Appellants. 

W . B, Puranik and M, D, Khandekar 

for Respondent. 

Judgment. The plaintiff-appellants 

acquired an interest in mortgaged pro- 
perty by a deed, dated 10th July 1925. 

E3. 30 745-5-0 on 7th August 1925; as the 
amount was not aoccepted by the mort- 
gagee they filed the suit out of which 
this appeal arises. The mortgagee, de- 

n ant 5, alleged that the mortgagors 
1932 N/22 & 23 


had orally agreed to sell the mortgaged 
property to him; he had filed a suit for 
specific performance of the alleged agree- 
ment some weeks before the deposit 
was miade; as he claimed to be entitled 
to the right of redemption in the pro- 
perty he disputed the plaintiffs' right to 
redeem the mortgage. He further con- 
tended that according to the terms of 
the bond, the amount due on the deed 
on the date of the deposit amounted to 
over Rs, 42,000. The plaintiffs’ suit 
was stayed until the decision of the suit 
of the mortgagee. The mortgagee’s suit 
was finally dismissed so that the main 
question which had to be decided was 
the sufficiency of the tender. The 
learned trial Judge has held that the 
deed contains a stipulation by way of 
penalty and that the mortgagee was en- 
titled to much less than Rs. 42,000: but 
that the amount due on the day on ac- 
count of principal plus reasonable com- 
pensation for the failure of the mortga- 
gee to make payments at the time stipu- 
lated exceeded the amount deposited; he 
allowed the mortgagee defendant 5 in- 
terest up to the date which was fixed for 
payment and passed a preliminary decree 
for redemption declaring the amount 
due on that day to be Rs. 46,395-13.0. 
In appeal the main ground urged is that 
the deposit should have been held to be 
sufficient and to have caused interest to 
cease to run from the date of the depo- 
sit. 

It IS quite clear that the stipulation in 
the bond for payment of compound in- 
terest at Rs. 1-4-0 per cent per mensem 
was a stipulation by way of penalty. 
The original rate of interest was 10 annas 
per cent per mensem and the loan was 
for a long period during which payment 
was to be made by instalments. We 
are not shown any reason for a delibe- 
rate contract to pay compound interest 
at double the rate in case of default. The 
mortgagors were women. There is every 
reason for treating the provision to pay 
compount interest at double the original 
rate in case of default as a provision in- 
tended to guarantee prompt payment 
Their Lerdships of the Privy Council 
stated in Sundar Koer v. Baj Sham Kri 
shen (1) at p. 158: 

“Compound interest is in itself perfectly legal 
but compound i nterest at a rate exceeding thel 

(1) [1907] 34 Cal. 150=34 I. A. 9=5 Q L J 
106=U 0. W. N. 249 (P, 0.). ‘ 
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ratp of iiitor.st on the principal moneys being 
in o.Ncrss O, and outside the ordinary and usual 

--tipniation may well bo regarded as in the 
nature of a penalty.” 

fn Day^a’u v. Somnath (2) ifc was held 
that where there was an agreement to 
imy compound interest at an enhanced 
rate on default in punctual payment of 
pimple interest <at a lower rate, the cre- 
ditor would receive reasonable compen- 
sation if he were given either compound 
interest at the original rate or simple 
'interest at the enhanced rate. We agree 
that one or other of these methods pro- 
vides adefiuate compensation in the great 
majoiity of cases. The methods how- 
ever may lead to very dilferent results 
and some reason sliould l)e given for fol- 
lowing one of them in preference to the 
other. In the case o are considering 
the mortgagee contemplated that for 
imany years ho sliould receive interest at 
ilO annas per cent i)er mensem. Pre- 
jsumaldy he would have been ready to 
invest sums repaid on similar terms and 
therefore compound interest at 10 annas 
jper cent per mensem would form ade- 
[(luate compensation for the failure to 
ipay on the dates fixed. But the amount 
'of the deposit made was calculated by 
allowing simple interest from the dates 
of default at Re. 1-4-0 per cent per men- 
sem, and in tlio plaint it is urged that 
this calculation provided reasonable com- 
pensation. Admittedly a sum smaller 
by some thousands of rupees would have 
been due if the alternative method had 
been followed and the mortgagee had been 
allowed compound interest at 10 annas 
per cent per mensem. It must therefore 
he considered that a fair estimate of the 
amount of reasonable compensation is 
reached by allowing simple interest at 
the double rate. Re. 1-4.0, from the dates 
of default The trial Judge however lias 
calculated the amount due on the mort- 
gage in a way which appears to us com- 
plicated. He allowed interest, after 
default in payment of the first and second 
instalments, on the w'hole amount of these 

instalments though the instalments in- 
cluded accrued interest. After default of 
a third instalment when the whole sum 
became due, he again allowed interest at 
Re, 1-4-0 per cent per mensem both on 
the princii)al and on the interest which 
had accrued up to that date. It is there- 
fore clear that, in addition to allowing 

(2) [1919] G N. h. R. 109=7 I. 076177 ’ 
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interest at the double rate, hehasallowed 
^^nsiderahle sums as interest on interest. 
We think that no sum should habe been 
allowed in excess of the amount reached 
by calculating simple interest on the 
defaulted principal at the enhanced rate. 
Ihe fact that there were several defaults 
does not make the rule less applicable. 
Ihe method of calculation adopted by 
the plaintiffs for calculating the amount 
due was, therefore a proper one. 

The learned trial Judge has approved 
of the defendant’s contention that he was 
not bound to accept the amount tendered 
because it fell short of the amount due 
according to the plaintiffs’ method of 
calculation by Rs. 2-3-0. We assume 
that iiubtai Goujidan v. Falani Goundan 
(J; was rightly decided, and that a defi- 
ciency of a few annas, due to miscalcula- 
tion, prevents interest from ceasing, even 
if the mortgagee bases bis refusal of the 
deposit on a reason other than the trivial 
deficiency. But we think the learned 
Judge has not considered the fact that 
the arnount of compensation w hich is due 
for failure to pay money at a certain time 
cannot he determined with great accu- 
racy. By applying a certain rough and 
ready rule, ws reach the result that 
Rs. 16,248 would adequately have com- 
pensated the defendant on 7th August 
1925; surely it is impossible to say that 
a sum different from this sum by only 
Rs. 2-3-0 would not form an adequate 
compensation. Again it is very probable 
that a sum less by some thousands of 
rupees calculated by allowing compound 
interest throughout at 10 annas per cent 
per mensem would have formed adequate 
com pensation. Taking this fact into 
consideration it is impossible to state 
that the amount tendered did not include 
an adequate compensation. 

The respondent's counsel urges in sup- 
jiort of the lower Court’s decree that the 
bond contained provision for the pay- 
ment of interest up to the date fixed for 
the last instalment if the mortgagors 
desired to redeem prior to that date. 
This provision seems inconsistent with 
the provision that in case of three 
defaults the entire amount of the bond 
due on the bond became at once payable. 
The respondent, who contended that the 
amount due on the deed was Rs. 42,000, 
did not claim anything on account of the 
provision on which ho no\v relies. W^e 
~ (3) [1916] 34 1. G. 825. 
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hold therefore that the provision has no 
application when, after three defaults, 
the whole amount has become payable. 

In view of the finding that the tender 
was sufficient, it is unnecessary to decide 
whether or not, if the tender had been 
insufficient, the defendant’s conduct in 
delaying decision of this suit by putting 
forward an untenable claim of the right 
of redemption makes it proper to dis- 
allow interest on the amount which re- 
mained in deposit. We remark however 
that the trial Judge has stated his opi- 
nion that the refusal to accept the tender 
was not quite justified. If the defendant 
had objected to receipt only on the 
ground that the amount was insufficient, 
this point could apparently have been 
decided within a few months; it is then 
owing^ to the untenable plea that the 

plaintiffs money has remained in deposit 
for years. 

The appeal therefore succeeds. The 
tender was adequate and, under the pro- 
visions of S. 84. T. P. Act, interest 
Iceased from the date of tender. There 
is no force in the contention that S. 83 
requires deposit of an amount calculated 
in accordance with the penal provisions 
of the bond; such an amount is not due 
on the mortgage. We therefore vary the 
decree in the manner which is desired 
by the memorandum of appeal The 

amount due is Rg. 30,745.5-0 and we 

extend the date fixed for payment to a 

date one month hence. As the respon- 

dent IS entirely responsible tor this liti 

gation, he must pay the costs in both 
Courts. 4 ffj 

P.N./r.K. Appeal allowed. 
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Macnair, J. 0. 

M anoharlal Defendant — Appellant. 

V. 

Eanhaiyalal—VUrnm— Respondent. 

Second Appeal No. 504 of 1930, Deci- 
ded on 14th April 1932, against appellate 

decree of Dist. Judge, Saugor, D/- 25th 
April 1930. 

Transfer of Properly Act (1882), Ss. 91, 

92 and 100 — Sadar lambardar paying re- 
venue^f patt. lambardar gets cha'ge^ov^r 

5^122 a^d^23 

ment of land revenue to the Government of the 
pattiof a lambardar obtains a first charge over 

Iv enforce this first charge 
by bringing to sale a portion of that estate. 

[P 172 C 1] 
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Sen — for Appellant. 

D, N. Chaudhuri — for Eespondent. 

Judgment. The plaintiff- respondent 
is the sadar lambardar of Mauza Bhainsa. 
Defendant 1 was the lambardar of patti 
No. 2 of that village and under S. 188, 
Land Eevenue Act, it was his duty to pay 
to the sadar lambardar the land revenue 
for that patti. In Sambat 1982 and in 
Sarabafc 1983 he failed to pay the land 
revenue. He sold a half-share in his patti 
to the defendant-appellant Manoharlal. 
The plaintiff sued to recover the sum 
paid by him with interest by sale of the 
share of Manoharlal. The Judge of first 
appeal has held that the plaintiff obtained 
a charge on the patti of the defaulting 
lambardar. In second appeal it is urged 
that the plaintiff did not acquire any 
charge. A number of cases are quoted in 
support ofthfe proposition that whereone 
of two cosharers in a revenue- paying 
estate pays the whole revenue in order to 
save, and so does save the estate, he is 
not entitled to a charge upon the share of 
the defaulting cosharers. This is a dis- 
puted proposition of law, but it does not 
appear necessary to decide it. Jen- 
kms. O. J. and Crowe, J., in Shivrao v. 

Pundalik (1) followed the decisions in 
support of this proposition. Jenkins, G.J. 
has r^arked; 

“Now, as a general rule, unsolicited expen- 
diture m respect of the property of another, even 

If made for the purpose of its preservation, gives 
no lien outside maritime law.’* 

In the ease I am considering the ex- 
penditure was not unsolicited. The plain- 
tifl was sadar lambardar and was bound to 
pay to Government the revenue assessed 
on the patti in question: see 188, C. P. D. 

R. Act. The lambardar of the pktti 
was bound to pay the revenue of that 
patti through the sadar lambardar under 
b. 123, Land Revenue Act. The defen 
dant must be considered to have agreed 
to the appointment of the plaintiff as 
sadar lambardar, and this appointment 
placed the plaintiff in a position hardly 
distinguishable from that of a surety for 
the payment. It seems obvious from the 
principles of the Transfer of Property 
Act th^ by making such payments the 
plaintiff obtained a charge over the patti. 
Under Ss. 91 and 92, T. P. Act, a surety 
for the payment of the mortgage debt who 
redeems the property.subject to the mort- 
gage is subrogated to the rights of the 

^1) [1902] 26 Bom. 437=4 Bom. L. R. 90. 
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mortgagee. S. 100 of the Act, makes the 
provisions which apply to a simple mort- 
gage apply to a charge. S. 123, Land 
Eevenue Act, states that land revenue is 
,a first charge on the estate. The sadar 
lambardar then by his payment obtained 
a first charge over the estate. He can 
ithon enforce this first charge by bring- 
ing to sale a portion of that estate. It is 
next urged that no interest should be 
allowed. S. 157, Land Revenue Act, al- 
lows recovery of interest for such arrears. 
I see no reason why the money paid 
should not carry reasonable interest. The 
appeal therefore fails and is dismissed: 
costs on the appellant. 

M.N. Appeal dismissed, 
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SUBHEDAR, A. J, G. 

Emperor 

v. 

Sukhdeo — Accused. 

Criminal Ref. No. 5-B of 1932, De- 
cided on 5th May 1932 by Sess. Judge, 
Amraoti. 

^ Stamp Act (1899), S, 30 — Debtor deliver" 
ing immovable property of more than 
Rs. 20 in satisfaction of debts — S, 30 does 
not apply — Creditor not bound to pass 
receipt — He cannot be convicted under 
Stamp Act (1899), S, 65 (a). * 

Section 30 has no application to a case where 
any immovable property exceeding Rs. 20 in 
value is made over by a debtor to a creditor in 
satisfaction of a pre existing liability. Where 
the liability under the promissory notes was 
extinguisbed by the execution by the debtor of 
a registered lease of his immovable property in 
favour of the creditor the creditor is not bound 
under S. 30 to pass any receipt to the debtor 
for satisfaction of the debts duo on the promis- 
sory notes and his conviction under S. 05 (a) is 
illegal. [P 172 0 2. P173 Ol] 

A. R. Deshpande — for Accused, 
Judgment. — On the allegation of one 
Ramu that his creditor one Sukhdeo had 
refused to pass a receipt for repayment 
of debts which he had satisfied, the De- 
puty Commissioner of Amraoti acting 
under S. 70, Stamp Act, sanctioned the 
prosecution of the creditor for an offence 
under S. G5 (a), Stamp Act. The case 
was tried by Mr. Gupta, Magistrate, First 
Class, Ellichpur, who convioted Sukhdeo 
of the offence under S. 65 (a) of the 
aforesaid Act and sentenced him to pay 
a fine of Rs. 40. The facts found and 
which are not disputed before me are 
shortly these: On the strength of two 
promissory notes Ramu had borrowed 
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Es. 25 from Sukhdeo and Rs. 12-8-0 
from Sukhdeo’s cousin Ramji. In satis- 
faction of these debts and in considera- 
tion of Isome cash Ramu executed in 
favour of Sukhdeo a registered lease of 
his field for five years. The deed of lease 
clearly recites that a part of the con- 
sideration of the lease was the extinction 
of the debts due on these two promis- 
sory notes. Sukhdeo however neither 
returned the discharged promissory-notes 
to Ramu nor passed a receipt of satisfac- 
tion of the debts though called upon by 
Ramu to do so. Against his conviction 
Sukhdeo moved the Sessions Court in 
revision. The learned Sessions Judge 
was of opinion that since the recitals 
in the deed of lease constituted a legal 
receipt of satisfaction of the debts the 
conviction of Sukhdeo for refusing to 
pass a separate receipt was not correct. 
He has therefore reported the case to 
this Court under S. 438, Criminal P. 0. 
with a recommendation that the convic- 
tion be quashed. 

On a Rule being issued to 'the District 
Magistrate to show cause against the re- 
ference that officer maintains that the 
view of the Sessions Judge is incorrect 
and that the creditor was bound to pass 
a separate receipt under the mandatory 
provisions of S. 30, Stamp Act, when the 
debtor demanded it. In my opinion both 
the learned Sessions Judge and the De- 
puty Commissioner have missed the real 
point for decision in the case. S. 30 of 
the Act runs as follows: 

“Any person rocoiving any money exceeding 
Rs. 20 in amount, or any bill of exchange, cheque 
or promissory note for an amount exceeding 
Rs. 20 or receiving in satisfaction or part satis* 
faction of a debt any moveable property exceed- 
ing Rs. 20 in value, shall on demand by the 
person paying or delivering such money, bill, 
cheque, uote or property, give a duly ^stamped 
receipt for the same,** 

It is only when a creditor receives anyj 
money exceeding Rs. 20 in amount or, 
any moveable property of the likel 
amount in value in satisfaction of a debt 
that the aforesaid section makes it obli- 
gatory on his part to pass a duly stamp- 
ed receipt on demand being made by the 
person paying or delivering such money 
or property. The section in question 
has no application to a case where 
any immovable property exceeding 
Rs .20 in value is made over by a debtor 
to a creditor in satisfaction of a pre- 
existing liability. The facts found in 
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the present ease leave no room for doubt 
that the liability under the promissory 
notes executed by Ramu in favour of 
Sukhdeo and his cousin was extinguished 
by the execution by the debtor of a regis- 
tered lease of his immovable property in 
favour of the creditor. Sukhdeo was 
therefore not bound under S, 30, Stamp 
Act, to pass any receipt to Eamu for 
satisfaction of the debts due on the pro- 
missory notes. His conviction under 
S. 65 (a), of the aforesaid Act being thus 
clearly illegal is set aside. The fine if 
paid will be refunded to him. 

Revision allowed. 
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Staples, A. J. G. 

Deorao Acoused““Applicant. 

V. 

Emperor — Opposite Party. 

^ Criminal Revn. No. 440 of 1931. De 
cided on 7th April 1932, against order o: 
Subdivl. Magistrate, Wardha, D/- 9tl 
October 1931, 

Criminal P. C. (1898), Ss. 236 and 237- 
* erson charged with house-breaking can be 
convicted of receiving stolen property in 

appeal It is better, but not necessary, tc 
charge alternatively. 

Where it is doubtful whether an accused per* 
son has committed theft or has only received 
stolen property, it is better to charge him in tht 
alternative under the provisions of S. 236: but 
where there has been an omission to make sucb 
an alternative charge, the accused person car 
still under S. 237 be found guilty of the offenct 

with which he was not charged, but with which 
^ charged, under the provisionj 

of b. 236 even by the appellate Court, So, when 
a man has been charged under S. 457 of house 
breaking with intent to commit theft, he can b( 
found guilty of receiving the property stolen a1 
that house-breaking: A, I. B. 1926 All. 33, Diss 
from: A. I. R. 1925 P. C. 130, Rel, on.; 33 Mad 
264, Disc.; A. I, R. 1914 Cal. 473, Ref. 

tPl73 0 2; P174C 1] 

A. V, Kkare and Ghate — for Appli- 
cant. 

Vivian Bose — for the Crown. 

Order. — The applicant was convicted 
by the Subdivisional Magistrate, Wardha, 
under S. 457, I. P. 0,, and sentenced to 
rigorous imprisonment for a period of 
one year and a fine of Rs. 100, or in de- 
an t to rigorous imprisonment for a fur- 

appeal 

the bessions Judge, Wardha, altered the 
conviction to one under S. 411, 1. P. C., 
ut maintained the sentence. The ap- 
plicant now applies for revision. The 
chief stand taken by the learned counsel 


for the applicant was that the conviction 
by the Sessions Judge under S. 411, 
1. P. C., was incorrect when the appli- 
cant had not been charged under that 
section. In support of his contention he 
relied principally on Mula v. Em- 
peror (l). The learned counsel also cited 
Padmanabha v. Emperor (2); Emperor 
V. Balwantsinglh (3) and Mahadeogir v. 
Emperor (4). As regards Mula v. Em^ 
peror (l) it has certainly been held by 
the learned Judge that in a case of this 
kind an appellate Court cannot convict 
an appellant under S. 411 when he has 
been charged and convicted by the trial 
Court under S. 457, I. P. G. The Judges 
in Padma7iabha v. Emperor (2) only 
held that a person convicted of a sub- 
stantive offence cannot be convicted in 
appeal of abetment of that offence. The 
two Nagpur cases are not really relevant 
and afford no help on the question now 
to be decided. 

With all due respect to the learned 
Judge who decided the case in Mula v. 
Emperor (1), I am unable to agree with 
the view taken by him in this matter. 
It seems to me that this question is gov- 
erned by Ss. 236 and 237, Criminal P. C 
No doubt it would have been better, in a 
case of this kind where it is doubtful 
whether an accused person has committed 
theft or has only received stolen pro- 
perty, to charge him in the alternative 
under the provisions of S. 236; bub, 
where there has been an omission to 
make such an alternative charge, the ac- 
cused person can still under S. 237, be 
found guilty of the offence with which 
he was nob charged, but with which he 
could have been charged, under the pro- 
visions of S. 236, Criminal P. G. I 
would refer 'in this connexion to Begu v. 
Emperor (5), where it was held that the 
conviction of persons, who had been con- 
victed under S. 201, I. P. G , though they 
were charged only under S. 302, I. P. C 
was warranted by S. 237, Criminal P. 6 ] 

It seems to me that a fortiori, where a 
man has been charged under S. 457 of 
house-breaking with intent to commit 

(1) A. I. R. 1926 All. 33=90 I. C. 160=26 Cr. 

L. J. 1494. 

(2) [1910] 33 Mad. 264=11 Or. L. J. 49=5 

(3) [1904] 4 N. L. R. 71=8 Or. L. J. 11. 

(4) [1913] 9 N. L. R. 26=14 Or. L. J. 135=18 
I. C. 887. 

(5) A. I. R. 1925 P. C. 130=88 I. 0. 3=52 1. A 
191=26 Cr. L. J. 1059=6 Lah. 226 (P.O.). ' 
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fcheft, ha can be found guilty of receiving 
tlie iM'operby stolen at that house-break- 
ng. I would also refer ^4o the decision 
in Kali CharanMukerjeev, Emperor ^6). 
I am of opinion therefore that the con- 
viction of the appellant under S. 411, 
I. r. C , by the Sessions Judge, though 
the appellant was charged only under 
S. 457, I. P. G., was warranted by the 
provisions of S. 237, Criminal P. C. (The 
rest of the judgment is not material.) 

_ Application dismissed. 

(GJ A. 1/K. 1914 Cal ^13~22 1. C,” 143=15 
Cr. L. J. 4=41 Cal. 537. 
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Niyogi, A. J. C. 

Ganpatrao Devaji — Applicant. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 19-B of 1932, De- 
cided on 15th July 1932, against order 
of Sess. Judge, Amraoti, D/- 23rd Novem- 
ber 1931. 

^ (a) Child Marriage Restraint Act 

(1929), Ss. 5, 3, 4 and 6 — S 5 excludes 
bridegroom, parents or guardian. 

Section 5 conteraplatcs strangers and excludes 
those who are punishable under S. 3 or S. 4 and 
S. 0, that is the bridegroom and the parent or 
guardian. [P 17G C H 

(bl Interpretation of Statutes — Marginal 
notes — They cannot be referred to when not 
assented to by legislature. 

The marginal notes cannot bo referred to for 
an exposition of the meaning of the section only 
when there is no reason to believe that they 
were not assented to by the legislature : A. I. R. 
1929 AIL 53 (P.P.). RcL on. [P 17G G 1] 

(c) Interpretation of Statutes — Marginal 
notes. 

When the terms of the section arc obscure or 
ambiguous reference to the marginal note is 
permissible: A. I. U. 1929 All. 53 (P./l). lid. on. 

[P 17G C 2j 

(d) Interpretation of Statutes — Reasonable 
doubt as to expression — Benefit of doubt if 
to be given to subject. 

Where there is a reasonable doubt as to the 
expressions occurring in a section, according to 
the canons of interpretation the benefit of 
doubt must be given to the subject and against 
the legislature which has failed to explain itself; 
Dock Co. at Kingxlon-upon-lltill v. William 
Brow7ic, 3G R. R. 450 ; Secy, of State v. ScobU 
(1903), .1. C. 200; E. I. Ry.'Co. v. Sccy. of State 
(1905)2 7i. R. 413 and /I. J, R, 1026 Nag 137, 
Rcl. on. [P 176 0 21 

(e) Child Marriage Restraint Act (1929), 
S. 6 — Father giving minor daughter in mar* 
riage is guilty under S. 6. 

Where a person settles the match and gives 
his daughter in marriage to the bridegroom, he 
is guilty of promoting the marriage. But the 
father of the bride or bridegroom does not take 
any part in the actual solemnization of a Hindu 


marriage, his duty stops with the secular act of 
making a gift of the daughter. His case is 
covered by S. G as he notonly makes a gift of hU 
daughter (kanyadao) and thus promotes the 
marriage, but permits the solemnization, that 
is performance of the necessary religious rituals 

[P 177 0 11 

^ ^ (f) Child Marriage Restraint Act 
(1929), S. 6 — S. 6 covers case where even 
one party is minor. 

The expression “when a minor contracts a 
child marriage” used in S. 6 is wide enough to 
cover a case of a marriage to which both parties 
are minors as well as to one to which one party 
is a minor. [P 177 0 1] 

(g) Criminal Trial — Punishment — No twice 
punishment for same offence. 

It is the fundamental principle of criminal 
law that a man cannot be punished twice for the 
same oiTcnce or for a substantive offence and its 
abetment such as aiding, instigating cr not pre- 
venting tho offence. [P 175 C ll 

T, L. Sheode — for Applicant. 

P. Loho — for the Crown. 

Order. — One Ganpafc Teli of Dhanora 
was adjudged guilty of offences punishable 
under Ss. 5 and 6, Child Marriage Res- 
traint Act, by the District Magistrate, 
Amraoti, and sentenced to pay a fine of 
Rs. 250 in respect of each offence. His 
appeal having been dismissed by the Ses- 
sions Judge, Amraoti, he has moved this 
Court in revision. The facts of the case 
are not contested. The applicant Ganpat 
and Shivaji arranged a marriage between 
the former’s daughter Susila, aged 9 years, 
and Shivaji’s grandson Ramrao, aged 11 
years, and the marriage was solemnized 
on 23rd May 1930 at Dhanora. Both 
the Courts below concurrently held that 
tho applicant having taken part in the 
solemnization of the marriage and also 
having done some acts to promote the 
marriage or having permitted it to be 
solemnized or negligently failed to pre- 
vent it being solemnized he was guilty of 
two distinct offences punishable under 
Ss. 5 and 6. Child Marriage Restraint 
Act, and on this view two separate sen- 
tences of fine of Rs. 250 each were 

passed. 

The only point that has been argued 
here is that the applicant could not be 
held guilty and sentenced in terms of 
S. 5 and that in any case having regard 
to S. 71, I. P. C., only one sentence 
ought to have been passed. The two 
sections which require to be interpreted 
in the case are as follows : 

Section 5 ; 

“Wheovor performs, conducts or directs any 
child marriage shall bo punishable with simple 
imprisonment which may extend to one month, 
or with fine which may extend to one thousand 
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rupees, or with both, unless he proves that he 
had reason to believe that the marriage was not 
a child marriage,” 

Section 6 (l): 

“Where a minor contracts a child marriage, 
any person having charge of the minor, whether 
as parent or guardian or in any other capacity, 
lawful or unlawful, who does any act to promote 
the marriage or permits it to be solemnized, or 
negligently fails to prevent it from being solem- 
nized, shall be punishable with simple imprison- 
ment which may extend to one month, or with 
fine which may extend to one thousand rupees, 
or with both.” 

It is manifest that S. 5 is worded in 
general terms without specifying the 
particular class of persons intended to be 
covered by it, whereas S, 6 is directed 
against particular persons, namely, a 
parent or a guardian of a minor who con- 
tracts a child marriage. The question is 
whether the legislature intended to im- 
pose a double penalty on the parent or 
guardian. It may be argued, as has been 
done by the Courts below, that the two 
offences are distinct, namely, (l) arising 
out of the performance of the child mar- 
riage. and (2) on account of doing any act 
to promote the marriage or permitting 
the solemnization or negligently failing 
to prevent the solemnization. In my 
opinion to treat these two offences as 
separate would be highly unreasonable. 
It is the fundamental principle of crimi- 
nal law that a man cannot be punished 
twice' for the same offence or for a sub- 
stantive offence and its abetment such as 
aiding, instigating or not pi^eventing the 
'offence. 

If a man commits a dacoit^ he cannot 
obviously be punished for dacoifey as well 
as for aiding and instigating his confede- 
rates. Of course if the abettor does not 
participate in the actual commission of 
the crime, he would be guilty of abet- 
ment; if however he is even present at 
the commission of the crime the law will 
not regard him as being an abettor but 
would place him on the same footing as 
those who committed the substantive 
crime. This is the principle which is 
embodied in S. 114, I. P. 0 : see also 
S. 26, General Glauses Act (10 of 1897). 
It is therefore unreasonable to attribute 
to the legislature an intention to award 
punishment to the guardian for doing 
any act to promote the marriage (S. 6), 
and also to punish him for taking part in 
performance of the marriage (S. 5). On 
the principle underlying S. 114, I. P. C., 
if the guardian does anything to promote 


the marriage but is not pressnt at the 
marriage, he will be punishable under 
S. 6, but if he is present at the marriage 
and participates in the ceremonies of the 
marriage he would be guilty of the sub- 
stantive offence only as defined in S. 5 
and cannot be separately punished for 
aiding, instigating or not preventing the 
marriage. This is on the assumption 
that S. 5 applies to a parent or a guar- 
dian. But the question may well arise 
whether S. 5 applies at all to a parent or 
a guardian. 

If a parent or a guardian participates 
in the marriage, can it be said that he 

performs, conducts or directs ’ a child 
marriage ? As the applicant is a Hindu 
I have to examine the case in the light 
of Hindu rituals. The Hindu marriage 
ceremonies have two aspects, one secular, 
another spiritual. The essential cere- 
monies are : (l) the gift of the bride by 
the father or any other person acting for 
the father to the bridegroom, known as 
kanyadan, (2) invocation of the invisible 
powers and the propitiation of them 
through the sacred fire bora, and (3) the 
bridegroom and bride walking together 
seven steps (saptapadi) uttering the sac- 
red marriage vow to be complementary 
and loyal to each other in the vicissi- 
tudes of life and to share in common the 
dharma (piety), artba (material pros- 
perity) and karaa (joys of life). Now, of 
those three essentials No. 1, namely, 
kanyadan is purely a secular act, where- 
as Nos. 2 and 3, namely, hom and sapta- 
padi constitute the spiritual part of the 
marriage ceremonies. The two last- 
mentioned rituals constitute what may 
be called the solemnization of marriage. 
In these ceremonies the parent or guar- 
dian of the bride has much less to do 
than the bridegroom himself. While the 
parent’s function stops with the making 
of the gift, the bridegroom takes part in 
the hom as well as saptapadi, that is 
the solemnization of the marriage. It 
must therefore logically follow that if 
the parent of the bride is liable to pun- 
ishment under S. 5, the bridgroom also, 
if above 18 years of age, would equally 
be punishable under that section. Thus 
one gets to the position that the legisla- 
ture would punish the bridegroom also 
not only under S. 3 or S. 4 but also un- 
der S. 5. Ss. 3 and 4 provide punish- 
ment for ** contracting ” a child marri- 
age and S..5 for “ solemnizing a child 
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marriage. Ifc must have become clear 
that the bridegroom contracts the mar- 
riage by taking part in solemnization of 
the marriage, (both mean one and the 
same thing), and yet the bridegroom 
would be liable to be punished twice as 
has already been shown. This is a 
strange and capricious result which the 
legislature could never have contempla- 
ted. It is therefore unreasonable to con- 
strue S. 5 so broadly as to include the 
bridegroom and the parent or guardian of 
a minor contracting party. 

There is also another reason which 
appears to me to be very cogent for ex- 
cluding the aforesaid persons from the 
purview of S. 5; it is this clause in S. 5: 

unless ho proves that he had reason to believe 
that the marriage was not a child marriage,” 

From the assumption that the contract- 
ing party to a child marriage or parent 
or guardian is covered by S. 5, it would 
follow that it would be open to each of 
them to prove in defence that he had 
reason to believe that the marriage was 
not a child marriage. If the legislature 
conceded such a defence to the parent or 
the bridegroom when they are accused of 
offence punishable under S. 5, there is no 
reason why the same concession should 
have been denied to them when they are 
accused of offence punishable either under 
S. 3 or S.4 or S. 6. If a parent can raise 
this defence when accused of participating 
in the solemnization of the marriage that 
defence ought logically to be open to him 
when he is accused of doing any act to 
promote the marriage of permitting the 
.solemnization of the marriage or negli- 
gently failing to prevent it. It is there- 
fore evident that S. 5 contemplates 
strangers and excludes those who are 
punishable under S, 3 or S. 4 and S. 6, 
that is, the bridegroom and the parent or 
guardian. 

The marginal note appended to S. 5 
throws light on the scope and meaning 
of S. 5. It is punishment for solemniz- 
ing a child marriage.” I am aware of 
the controversy as to the relevancy of the 
marginal notes in the matter of construc- 
tion of statutes. It appears however that 
the marginal notes cannot be referred to 
for an exposition of the meaning of the 
section only when there is no reason to 
believe that they were not assented to by 
the legislature. The point has been dis- 
cussed at great length by King, J., in 


Bam Saran Das v. Bhagxoat Brasad (l). 
His Lordship reviews the practice of the 
legislature in respect of marginal notes 
and concludes that they must be regarded 
as having been inserted in the statutes 
with the assent and authority of the 
legislature. On reference I find that the 
marginal notes were appended to the 
Child Marriage Eestraint Bill when it 
was under discussion in the legislature. 

I am therefore in respectful agreement 
with his Lordship in the view taken by 
him and I am of opinion that when the 
terms of the section are obscure or 
ambiguous reference to the marginal note 
is permissible. That note indicates that 
S. 5 contemplates punishment of those 
who participate in the solemnization of 
a child marriage, such as the priests, 
kazis or the vakils, who being strangers 
are entitled to raise the defence that they 
had reason to believe that the marriage 
was not a child marriage as provided 
in S. 5. 

From the foregoing discussion it must 
be apparent that there is at least a rea- 
sonable doubt as to the expressions oc- 
curring in S. 5 having been used with 
reference to parent or guardian. In such 
a case according to the canons of inter- 
pretation the benefit of doubt must be 
given to the subject and against the legis- 
lature which has failed to explain itself ; 
see Maxwell’s Interpretation of Statutes, 
p. 500. This principle was applied in 
the Dock Co, at Kingsion-upon-Hull v. 
William Broione (2), Secy, of State v. 
Scohle (3). E. 1. By, Co. v. Secy, of State 
(4), and also in a decision of this Court 
reported in Ismail Panjuv, Emperor (5). 
Turning to the facts of the present case 
the applicant is proved to have settled 
the match and given his daughter in 
marriage to the bridegroom. He would 
be guilty of doing these acts "to promote 
the marriage." I have already shown 
that the father of the bride or bridegroom 
does not take any part in the actual 
solemnization of the marriage, but that 
his duty stops with the secular act ol 

(1) A.I.R. 1029 All. 63=113 LG. 442=51 All. 
411 (P.B.). 

(2) 3C R. R, 459. 

(3) [1903] A 0. 299=72 L. J. K, B. 617=89 
L. T. 1=51 W. R. 675=4 Tax Gas. 618=19 
T.L.R. 660. 

(4) [1906] 2 K.B. 413=74 L. J. K. B. 779=93 
L. T. 220=64 W. R. 4=21 T.L.R. 606. 

(5) A. I. R. 1926 Nag. 187=89 I. 0. 523=26 
Or. L. J. 1387=21 N. L. R. 152. 
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makicg a gift of the daughter. His case 
therefore would be covered by S. 5 as he 
not only made a gift of his daughter 
(kanyadan) and thus promoted the mar- 
riage, but permitted the solemnization, 
that is, performance of the necessary re- 
ligious rituals. On this view his convic- 
tion and sentence under S. 6 of the Act 
must stand. 

As S. 6 speaks, of a minor contracting 
a child marriage, a question may arise 
whether it would apply in cases contem- 
plated in S. 3 or S. 4, that is, when an* 
adult contracts a child marriage. I think 
it must apply since one of the contracting 
parties to the marriage would invariably 
be a minor. When an adult of 20 (S. 3) 
or 22 years (S. 4) marries a child, (a girl 
under 14 years), the parent or guardian 
of the child is liable to punishment under 
S. 6, ^ It is thus evident that the expres- 
sion when a minor contracts a child 
marriage” used in S. 6 is wide enough to 
cover a case of a marriage to which both 
parties are minors as well as to one to 
which one party is a minor. For the 
reasons already stated the applicant's 
conviction under S. 5 cannot be sustained. 
He must therefore be acquitted of the 
offence punishable under S. 5 and his 
sentence of Rs, 250 is set aside. The 
fine, if recovered, will be refunded. 

Order accordingly , 

* A. I. R. 1932 Nagpur 177 

Grille, A. J. 0. 

M.t* HuJchmabai — Defendant — Appli- 
cant. 

V, 

Ganpatrao — Plaintiff — Non-Applicant, 

Civil Revn. No. 159 of 1931, Decided 
on 11th April 1932, against order of 
Addl. Dist. Judge, Bhandara, D/- 22nd 
December 1930. 

(a) Civil P. C. (1908), S. 115 — Appeal from 
order granting review— Appellate Court con- 
fusing between reasons for review and order 
on review acts illegally— Revision lies— Civil 
P.C.(1908), O. 47. R 1. 

Where in an appeal from an order granting 
review the lower appellate Court coniuses the 
merits of the order passed on the admission of 
the application for review with the reasons en- 
titling the Court to review its own order, it acts 
Illegally and with material irregularity in the 
exercise of its jurisdiction. fP 179 0 ll 

^ (b) Civil P. C. (1908), O. 41, R. 1— Omis- 
sion to consider important facts on record 
is ground for review. 

If an omission to notice one particular provi- 
sfon of law is a satisfactory ground for enter- 
tainiug an application for review much more so 


is the omission to consider important facts which 
are on the record and which the Judge himself 
immediately on passing his order realized that 
he had overlooked, and which in his opinion 
would have led him to pass an order materially 
different. Both are cases of an omission and not 
cases ot misapplication or of taking a wrong 
view of the law on the fully considered facts of 
the case. [P 179 0 1] 

(c) Civil P. C. (1908), O, 41, R. 7— Rule 

allowing appeal from order granting review 
is controlled by R. 7. 

Rule 1, 0, 43,' allowing appeal from order 
granting review is controlled by the provisions 
of O. 47, R, 7, and such an appeal can only be 
supported on one or other of the grounds set 
forth in that order. These grounds are that the 
application must be either in contravention of 
the provisions of R. 2, 0. 4, or after the expira- 
tion of the period of limitation prescribed and 
without sufficient cause therefor; A. J. R. 1925- 
All, 364, Ref. [P 179 C 1] 

^ (d) Civil P. C. (1908), O. 34, R. 3— Ex- 
tension allowed once — Deposit of one-third 
before and two- thirds within three weeks — 
Extension is justified. 

In the proceedings for making a foreclosure 
decree final the mortgagor prayed for time,. 
Within the time allowed he deposited one-third 
amount and within three weeks of the expiry 
of that time deposited the remaining two-thirds; 

Held', that the deposit of one-third was an 
act of good faith as he had deposited the remain- 
ing two-thirds within the three weeks rightly 
allowed as grace. [P 179 0 2]. 

M. B, Bohde — for Applicant. 

Y, y, Jakatdar and M, K. Padhye — 

for Non-Applicant. 

Order. — This ia an application in 
revision by the defendant against the* 
order of the lower appellate Court setting 
aside an order in review passed by the 
trial Court in the defendant’s favour. 

The facts areas follows. A preliminary 
decree for foreclosure had been passed 
against Mt. Rukhmabai and she had been 
granted an extension of time before the 
decree was to be made final. On 26th 
August 1929 the plaintiff applies to have 
the decree made final and the case was^ 
fixed for hearing on the 19bh Oetober. On 
that date the Court passed the following 
order: 

“The plaintiff by agent Anant, Defendant in 
person. She again prays for time. The plaintiff 
refuses to grant any more time. The decretal 
(sic) is not carrying any interest for the last 
more than a year. The defendant given time at 
the last time and that she was then expressly 
given to understand that she would have no- 
more chances. The plaintiff is being put to a 
loss by exteusion of time. The defendant wants 
about six months time. It is not possible to 
grant so much time. In these circumstances it 
is not possible to grant any more extension of 
time to the defendant. Her prayer for time can- 
not therefore be granted. As the defendant has^ 
not raised any other contentions and as her 
prayer for extension of time cannot now b& 
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gr-intsi t ordor th\t • final decree for foreclosure 
nh.ill now be passed in this case,” 

Irarnerliafcoly after that order wae pas- 
S 0 1 — it is recorded on the order sheet — 
the Court continued as follows: 

“After 1 finished writing this order sheet I 
noticed that certain matters which I ought to 
have taken into coasideration while passing the 
/inal order escaped my notice though they are oq 
record. I therefore direct the parties to appear 
before me at the next hearing. Case for 9th 
Koveraher 1929.” 

On that date the defendant applied for 
a review of the previous order which was 
granted after the plaintiff had been heard. 
The matter referred to by the learned 
Subordinate Judge in his postscript to the 
order of 19fch October 1929 was that the 
defendant had paid into Court during the 
period of extension a deposit of one-third 
of the decretal amount and that this had 
escaped the Court’s notice. Had it not 
escaped his notice the Judge would have 
granted a further extension of time. The 
entire balance was paid by the defendant 
into Court on 9th November 1929. The 
Court accordingly in review set aside its 
previous order and passed a decree for 
full satisfaction; the final decree contem- 
plated by the order of 19th October 1929 
was actually drawn up as the Judge 
realized the omission immediately after 
he jjassed that order. The order granting 
review of the order dated 19bh October 
1929 was strenuously contested by the 
plaintiff who filed an appeal in tlio Dis- 
trict Court, Bhandara. The learned Ad- 
ditional District Judge allowed thoappeal 
on the ground that the reason for grant- 
ing review was not any other 'sufficient 
reason’ mentioned in 0. 47, R. 1, anl 
was not a reason in any way analogous to 
a mistake or error apparent on the face 
of the record, following the decision in 
Eamokandra v. Govindrao (l). lie held 
that the sole ground for refusing to ex- 
tend the time was that time had once 
been extended on the strict condition that 
no further extension would be allowed, 
and that this position could not be varied 
in review. The order was set aside and 
the previous order of 19th October 1929 
restored and the trial Court was directed 
ed to draw up a final decree for fore- 
closure. It is against this order that 
Mt. Rukhmabai applies in revision. The 
application is one which must succeed. 
The learned Additional District Judge 
ha s entirely misconceived the grou rid s on 

(1) A. I. R. 1925 Nag. 2CG=87 I. 0. 125=23 
N.Ii. R. 53. 


which an order granting review can be 
set aside. He has confused the merits of 
the order passed on the admission of the 
application for review with the reasons 
entitling the Court to review its own 
order. The confusion is apparent from 
the wording of para. 2 of the appellate 
judgment : 

is contended on behalf of the appellant 
that even if there was omission on the part of 
the Court to notice this part payment still it was 
no ground under 0. 47, R. 1, to grant review, 

1 be case therefore turns on the question whether 
the Court having missed the fact of the payment 
of Rs 325 was justified in reviewing the order 
making the decree absolute.” 

and then the Judge proceeded in para, 3: 

I mu.st at once say that even conceding for 
the sake of argument that this payment was 
missed still as it could not be a ground for exten- 
sion of time and the Court could not possibly re- 
view the order of making the decree final,” 

(sic) and after discussing the propriety of 

extending time when time had once been 

extended, concludes the paragraph : 

“ under these circumstances I cannot see what 
was there to induce the Court to review its order 
dated 19th October 1929,” 

The real point is of course whether the 
trial Judgi had any justification in law 
in reviewing his own judgment, The re- 
maining matter as to the merits should 
be the subjact of an appeal against the 
ultimate decree which the Court actually 
did pass as a result of reviewing its own 
judgment, namely, the decree in full 
satisfaction. The reason given by the 
trial Judge for admitting the application 
for review was that he had omitted to 
notice important facts which were on the 
record and noticed them immediately 
after writing the order. The order sheet 
will show by the words scored out that 
the Judge wished to oanoel the order, 
which he had just written but considered 
that he was not entitled to do so. Had 
the order boon written on a separate 
sheet of paper and not on an order sheet 
I have no doubt that the Judge would 
have destroyed and rewritten it. By 
fixing a fresh date there is no doubt that 
he actually invited Mt. Rukhmabai to 
put in an application for review, which 
she did on the date fixed and on the same 
date deposited the balance of the amount 
due. The question whether the Judge 
was right or wrong in granting an exten- 
sion of time as a result of admitting the 
application to review is to ho considered 
after the circumstances which led him to 
admit the application for review. In 
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Muktmdsa v. Motiram (2) it has been 
held that the omission to consider one of 
the provisions of a section of the Civil 
Procedure Code is a sufiBcient reason to 
entertain an application for review and 
that such an omission is analogous to a 
mistake apparent on the face of the re- 
cord and would bring the case within the 
scope of the rule in Chhajju Mam v. Neki 
(3). If an omission to notice one parti- 
cular provision of law is a satisfactory 
ground for entertaining an application for 
review which has been pointed out by 
the applicant, much more so is the omis- 
sion to consider important facts which 
are on the record -and which the Judge 

himself immediately on passing his order 
realized that he had overlooked, and 
which in his opinion would have led him 
to pass an order materially different. 
Both are cases of an omission and not 
cases of misapplication or of taking a 
wrong view of the law on the fully con- 
sidered facts of the case. 

The Additional District Judge in tak- 
ing into account the merits of the ques- 
tion of granting an extension of time in 
considering whether the application 
should have been entertained at all has 
acted illegally and with material irregu- 
larity in the exercise of his jurisdiction. 
Further, it does not appear that the 

any power to enter- 
tain an appeal against the order granting 
an application for review at all. Such an 
order under the provisions of O, 43, R. 1, 
Civil P. 0., is appealable, but as will be 
^pparent 'from the decision in Narain 
^Das v. Chiranji Lai (4) that rule is con- 
trolled by the provisions of O. 47. R. 7, 
and such an appeal can only be supported 
on one or other of the grounds set forth 
in that order. These grounds are that 
the application must be either in contra- 
Ypntion of the provision of R. 2, or R. 4, 
or. after the expiration, of the period of 
limitation prescribed and without suffi- 
cient cause therefor. None of these 
grounds apply and, consequently, I con- 
sider that no appeal against the order 
actually lay. The non-applicant seeks to 
support the order on the ground that his 
appeal was not only against the order 
granting review huh a.la^ against the final 

(2) A. LB 1929 Nag. 73 =116 I. C. 645 = 25 

N. L. R. 104. 

(3) A. I R. 1922 P. G. 112=72 I. 0, 566 = 49 

127 (P. 0.). 

^ = 86 I. C. 168 = 47 

Alh o61* 


decree passed in consequence of that order 
and that it was an appeal on the merits 
of the decision granting the extension of 
time. His appeal certainly states that it 
is against the final decree passed and 
ground No. 2 runs : 

“ That the learned lower Court should in ab- 
sence of any special reason not have granted ex- 
tension of time for depositing the remaining 
decretal amount after 19th October 29,*’ 

but the prayer asks only that the order 
of the lower Court should be set aside 
and that a decree under O. 34, R. 3, de- 
barring the defendant from redemption 
should be passed. There is no prayer 
for setting aside the decree for full satis- 
faction which was passed immediately on 
the order. It is evident from the tenor 
of the appellate judgment that the learned 
Additional District Judge did not consider 
that he was dealing with an application 
on the merits of the case. The conclu- 
sion runs : 

The result is that the order granting review 
is set aside and the order dated I9th October 
1929 is restored. The trial Court will draw final 
decree for foreclosure. Costs will be paid by the 
respondent. Pleader’s fee in this Court will be 
Rs. 10.” 

There is nothing about setting aside 
the decree for full satisfaction which had 
actually been passed. There remains the 
further question whether the case should 
be returned to the lower appellate Court 
for consideration on the merits of the 
case granting the extension of time and 
the final decree subsequent thereon. I 
do not consider that this is necessary. 
The merits have been fully discussed in 
the order of the trial Court granting a 
review and also, though on an improper 
basis, in the appeal, and the non-appli- 
cant has also argued the merits before me. 
The deposit of one third of the amount 
made before the order of 19th October 

1929 has been taken by ■'the trial Court 

as evidence of good faith on the part of 
the defendant who is a widow and was 
unrepresented by a pleader in the Court. 
The lower appellate Court holds the con- 
trary view and considers that she was ill 
advised in making it. The^ good faith of 
the applicant has, I consider, been fully 
established by the fact that she had paid 
the full amount within three weeks of 
the date of the order of 19th October 
1929 and on the date the trial Judge inti- 
mated that he was prepared to entertain 
an application for review of an order 
which he had inadvertently passed. The 
grace which the Judge contemplated on 
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that day has been justified by subsequent 
events, and his comments on the conduct 
of the mortgagee who wished to obtain 
the whole of the property together with 
the amounts paid in an attempt to save 
it, are appropriate to the circumstances. 

The learned Additional District Judge 
was not entitled to argue, as he does by 
implication, that the trial Court deviated 
from the truth in saying that the pay- 
ment of Rs. 325 had been overlooked by 
him in passing its original order. As the 
trial Judge himself says, the very fact 
that he quoted his previous order in 
March regarding refusal to extend time 
almost verbatim is a proof that the sub- 
sequent payment had escaped his mind. 
In the circumstances the discretion of the 
trial Court was wisely and properly exer- 
cised and the decree for full satisfaction 
will stand. The application is conse- 
quently allowed and the judgment of the 
lower appellate Court is set aside. The 
non-applicant will pay the applicant’s 
costs throughout. Pleader’s fee in this 
Court Rs. 30. 

M- N. Application allowed. 


station entera in the carriage forward receipt 
the rate as chargeable from that station to the 
station of destination, though it is really a rate 
chargeable up to the junction station, the rail- 
way company is not bound by the entry made 
by the station master: 35 Z. C. 208, Ref' 
A. I. i?. 1926 All, 146, DisL [P 184 G 1] 

A, V. Khare, W. B. Pendharkar and 
J, Sen — for Appellant:. 

S, S. Gout, W. B, Puranik and 
/. P. Dwidevi — for Respondent, 

Judgment.— The plaintifif Nand Ki- 

shore in this case brought a suit against 
the Secretary of State for India in Coun- 
cil through the Agent of G. I. P. Ry. 
and against His Exalted Highness the 
N. G. S. Ry. Co. through the Agent 
at Secunderabad for the recovery of 
Rs, 625-11-0, which he alleged had been 
unlawfully recovered by His Exalted 
Highness the N. G. S. Ry. in respect of 
three consigments of mowha flowers which 
the plaintiff had forwarded from Bagra* 
a station on the G. I. P, Ry., carriage 
forward to Hyderabad. The plaintiff 
alleged that he had entered into a con- 
tract with the G. I. P. Ry, for trans- 
ference of the goods at the rate of 
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Secretary of State and another — De- 
fendants — Appellants. 

v. 

Nand Kishore — Plaintiff — Respon- 
dent. 

Second Appeal No. 287 of 1928, deci- 
on Slat October 1931, against decree of 
Dist. Judge, Hoshangabad, in Civil Ap- 
peal No. 121 of 1927, D/- Isb March 
1928. 

^(a) Railways — Railway receipt for car- 
riage of goods to via station on own line to 
station on foreign line — Rate quoted does 
not include rate chargeable from station on 
own line to station on foreign line. 

The words “ for traffic to ’* constitute a 
phrase which is current in railway parlance to 
indicate that the rates are for carriage to a 
junction whence the goods will bo transferred 
to a foreign line, [P 182 0 2] 

Where a railway company quotes rates for 
carriage of goods from a certain station on the 
line of that company to another junction 
station on that lino for traffio to a station on 
the foreign line, the rate so quoted is for carriage 
of goods from the station of despatch to the 
junction station and docs not include the rate 
chargeable from the junction station to the sta- 
tion of destination on the foreign lino: Nag, 
S, A. No. 323 of 1923, Ref. [P 182 0 2] 

^'^(b) Railway — Company is not bound by 
wrong entry by station master in receipt. 
Even if the station master of the despatching 


fourteen annas three piee a maund and 
that an excess rate of four annas eight 
pies a maund had been illegally recovered 
from him at Hyderabad. The joint de- 
fence of the companies was that the 
rate of fourteen annas and three pies a 
maund represented the rate only as far as 
Wadi, which was the junction on the 
G. I. P, Ry. for Hyderabad, and the limit 
of their line in respect of the route by 
which the goods travelled, and that the 
excess charges claimed at Plyderabad re- 
presented the rate of four annas and eight 
pies for the distance from Wadi to Hyder- 
abad on the N. G. S, Ry. and was cor- 
rect. The trial Judge held that the rates 
advertised in the G. I, P. Ry. schedule 
covered the systems of both companies 
and decreed the plaintiff's suit against the 
N. G. S. Ry. and mulcted the G. I. P. 
Ry. in its own costs as having wrongly 
defended a fair interpretation of the 
rates, advertised in their Circular, This 
Circular is Ex. D-ll, In appeal by both 
the defendants the decision of the lower 
Court was upheld and the appeal was 
dismissed with costs. A second appeal 
is made by the G. I. P. ‘Ry. naming 
both the plaintiff and the N. G. S. Ry. 
Co. as respondents. 

Immediately on the presentment of the 
memorandum of appeal the N. G, S. Ry. 



1932 Secy, op State v. Nand Kishore (Grille, A. J. C.) Nagpur 181 


Co. presented a petition that they should 
be made co-appellants at the hearing of 
the appeal, as the appeal could not be 
determined without raising matters 
which are common to all the parties in 
the suit. As respondent 1 filed a suit and 
obtained his decree principally against 
respondent 2, the request was allowed 
at the hearing of the appeal as their cases 
are common, and the two railway com- 
panies have been arrayed as appellants as 
they were in the lower appellate Court. 

The appeal must succeed; the case 
has been most carelessly tried and the 
decision of the lower Courts has been 
reached in total disregard of the bulk of 
the documentary evidence produced on 
behalf of the defendants and in direct 
contradiction of the inevitable conclusion 
to bo drawn from such evidence. The con- 
signments were despatched from Bagra 
in March 1926; they were booked to 
Hyderabad and the rate shown on 
the carriage forward receipt given to 
the plaintiff was fourteen annas three 
piesamaund, which was admittedly a 

concession rate which the plaintiff had 
obtained after correspondence with the 
G. I. P. Ry. Go. and which was publish- 
ed in their Supplement to Foreign Rate 
Circular No. 4 of 1925 on 31st August 
1925 (Ex. D-IZ). The defendants con- 
tended that these concession rates were 
only operative as far as the G. I. P. Ry. 
Co. system is concerned and that for 
through bookings, which involve car- 
riage on foreign lines, the rates of those 
foreign lines had to be added in respect 
of the distance covered thereon. They 
have produced correspondence between 
the G, T. P. Ry. and the plaintiff exten- 
ding from August to December 1925 in 
which they specifically pointed out that 
the rates in the Circular, which have been 
discussed between the parties, were rates 
as for as Wadi only. Despite this the 
plaintiff booked these consignments in 
March following and complains that he 
booked goods on a contract with the 
company at fourteen annas and three pies 
amaund as far as Hyderabad. I will 
now examine the evidence which has 

been Ignored in both the Courts below. 

lAtter discussing the evidence the 
ju gment proceeded.) The reference 
eading does refer to reduced rates 
or mahuwa flowers from certain sta- 
^ons on the G. I. p. Eailway to 
Hyderabad via Wadi ; that summarises 


the plaintiff's inquiry and if the body of 
the letter repeated that statement the 
plaintiff would have some cause for com- 
plaint ; but the body contains the limita- 
tion that the rates quoted are for the 
G. I. P. Railway only and do not extend 
to Hyderabad but to Wadi, the last junc- 
tion on the G. I. P. Railway line. The 
essential wording is : 

“Special rates from the stations mentioned in 
your above to via Wadi for traffic to Hydera- 
bad*' 

The words underlined (italicized) consti- 
tute a phrase which is current in railway 
parlance to indicate that the rates are for 
carriage to a junction whence the goods 
will be transferred to a foreign line. It 
is true that these words may not be clear 
to a layman, but as to the interpretation 
of the words, there can be no doubt, and 
as I shall subsequently show if the plain- 
tiff was deceived by these words and con- 
strued them as a rate up to Hyderabad, 
his delusion was removed by the Rail- 
way Company who made the position 
clear to him long before he sent his con- 
signrnent from Bagra. The terms given 
in this letter and the terms given in the 
earlier letter R. C. 979/25, which is Ex. 
D-6, are reproduced in the schedule (Ex.' 
H-ll) where the destination is shown as 
via Wadi for traffic to Hyderabad.” The 
words “for traffic to Hyderabad” are 
significant as showing that the rates 
quoted are up to Wadi only, in respect of 
goods which are to be sent on to Hydera- 
bad and if further confirmation were 
needed, I would refer to item 3-a in the 
same schedule which shows rates from 
via Jumna Bridge for traffic from Aligarh 
to Bombay, which indicates that the rate 
quoted for the particular commodity en- 
tered in Col. 1 can only operate from 
Jumna Bridge to Bombay, that is, from 
the time when the commodity is carried 
on the G. I. P. Railway, and may be 
booked from any station between Jumna 
Bridge and Aligarh on the foreign line, 
but, as the booking station is unknown* 
it should be obvious that no rate from it 
can be quoted. Even on the plaintiff's 
contention, which is supported in the 
lower Courts below, that this schedule 
(Ex. D-11) gives a complete rate from 
station to^ station. The interpretation of 
the term ‘via station” as opposed to the 
station itself in railway correspondence 
and publications is clearly set out by 
Hallifax, A. J. G,, in Second Appeal 
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No. 323 of 1932, decided on 14th October 
1924. 

It was thus clear that the finding of the 
lower Court that the rates quote! by 
the comf)any apply for the complete 
journey to Hyderabad is wrong. It re- 
mains to be seen whether the plaintiff 
had any reason for believing it to be 
right. In Ex. D-3, dated 4th December 
1925 he complains that the Station 
Master at Bordhai is not prepared to 
book mahuwa flowers to Hyderabad at 
the rate of annas 15 per maund and quoted 
railway company’s letter R. C. 797/25 
which is Ex. D-6 which is reproduced 
as item 8 in the schedule. The reply 
to this is Ex, D-9. dated lOth September 
which runs; 

“Your letter of 4th December 1925. 

The special rate of Re. 0-15-0 per maund for 
mahwa flowers at O R. W./350'L from Bordhai 
applies up to via Wadi and not to Hyderabad. 
The N. G. S. Ry.'s proportion of Re. 0-4-8 per 
maund at R. R. from via Wadi to Hyderabad 
is to be added to G. I. P. Ry.’s proportion to ar- 
rive at the through rate and instructions have 
been issued to stations concerned accordingly,’* 

This is a definite statement free from 
any railway technicalities that the rates 
mentioned holds good up to Wadi only 
and that the ordinary rates from Wadi 
to Hyderabad is to he added. The plain- 
tiff’s reply to this is Ex. D-4, dated 13th 
December 1925 in which he disputes the 
company’s interpretation and claims that 
their previous letter and the published 
schedule leave no room for doubt that 
the rates quoted were from the various 
stations on the G. I. P. Ry. to Hydera- 
bad (Deccan) and not up to Wadi only, 
on the faitli of the letters and the circu- 
lar issued for general use he entered into 
large transactions for the supply mahua 
flowers for delivery at Hyderabad and 
will be put to a great loss if the com- 
pany is not prepared to order refund of 
the excess cliarge levied at Hyderabad. 
Despite the station master Bordhai's re- 
fusal he had sent mohua and the Station 
Master at Hyderabad had recovered ex- 
cess on the carriage forward receipt at an 
additional rate of Re. 0-4-8 a maund in 
respect of the journey from Wadi to 
Hyderabad. The plaintiff threatened 
legal proceedings unless the excess is re- 
funded : vide Exs. D-3 and D-9, D.4. To 
this the railway replied on 21st December 
1925 (Ex. D id) that the rates quoted 
were correctly quoted up to Wadi only 
and not up to Hyderabad and that the 


plaintiff’s reading of the circular is 
wrong and invited him to take legal pro- 
ceedings. Whether the plaintiff did take 
legal p^-oceedings in respect of these earl- 
ier transactions is unknowm but it is 
clear that although the rates laid down 
in Ex. D-11 had been specifically ex- 
plained to him he again consigned mohua 
flowers to Hyderabad and that the 
Nizam’s Guaranteed State Railway rate 
was added to the concessional rate on 
the amount to be recovered. In respect; 
of this he brought a suit out of which this 
appeal arises. 

The plaintiff in argument before me 
relies definitely on a contract entered 
into with the head office at Bombay and 
not with the station master at Bagra 
who, he claims was only carrying out 
the orders of the head office in forward- 
ing the mohua at the rate which the 
plaintiff claimed to be correct. Now it 
has been assumed by the Courts all 
through that the station master at Bagra 
interpreted the contract in the same way 
as the plaintiff did and passed a receipt 
for the goods dispatched with only the 
rate up to via Wadi entered on the as- 
sumption that the rate covered the 
freight to Hyderabad and that in any 
case, if there has been a mistake the 
responsibility rests on the railway com- 
pany. This however appears to me only 
an assumption and it is nowhere proved 
that the station master at Bagra did ac- 
tually take this view. The receipts 
which the plaintiff obtained at Hylera- 
bad and which are filed as Exs. P-1 and 
P-2 certainly show that the amounts of 
freight on the G. I. P. Ry. and the 
Nizam’s Guaranteed State Railway are 
entered separately and added together 
and the foot-note to the receipt states 
that a receipt for freight charges will be 
given if required at the time of payment 
and a receipt for freight under charges 
or wharfage or demurrage charges will 
be given in each case. There is nothing 
to indicate that the freight on the Ni- 
zam’s Guarantee State Railway ou these 
receipts was entered as an under charge 
and that the amounts were not entered as 
two separate items in the carriage forward 
receipt given to the plaintiff at Bagra. 

The plaintiff has claimed that only 
the rate of Re 0-14-3 a maund was en- 
tered on the original receipt given to 
him but he has adduced no evidence in 
proof of his contention and the receipts 
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which he has filed certainly do not bear 
out the contention. There is no reason 
to suppose that the station master at 
Bagra was any the less alive to his res- 
ponsibility than the station master at 
Hyderabad who refused to consider that 
a special concession rate applied outside 
the G. I. P. Ey. system and it is in evi- 
dence from the plaintiff’s own letter 
(Ex. D-4) that he did despatch mohua 
flowers before December 1925 to Hydera- 
bad (presumably) from Bordhai and that 
the extra amount had been charged. The 
ordinary through rate to the final station 
could not be shown and entered as a defi- 
nite sum as is shown on the general rate 
schedule and as in this case there was a 
reduction owning to the special commer- 
cial rate given by the G. I. P. Ey. over 
their own line, Eailway companies are 
in no way empowered to give special 
concession rates for traffic over foreign 
lines and it is highly probable that the 

commercial rate as far as Wadi and the 

subsequent amount of the Hyderabad 
rate were entered as separate items at 
Bagra, The receipts filed are carbon 
copies and the crosses which are against 
the Hyderabad rates on these receipts 
are in ink and do not appear to have been 
written by the station officials. Even if 
the carriage forward receipt calculated 
che rate at Ee. 0-14-3 a maund only the 
railway company is not bound by this en- 
try of the station master at Bagra and the 
case IS no in way parallel to that quoted 

appellate Court: namely. 
Gulab Dei v. G. I. P. Ry. (i). T^ere 
the railway company used a larger wagon 
than was necessary and charged the 
despatcher at the higher rate applicable 
to large wagons when the consignment 
coul 1 have been sent in a smaller one. 

A case more nearly parallel is that of 
Govind Earn v. G. I. P. Ry. (2) where 
in all good faith the station master 
charged a consignor a special concession 
rate which was nob applicable and the 
railway was not held liable by the con- 
tract and was held justified in refusing 
to deliver the goods on the plaintiff de- 
fining to makegood the under-charge. 

ere the plaintiff claims that his con- 
tract was made with the head office, 
ine plaintiff s interpretation of the con- 
tract had been expressly repudiated by 

\ C ^9 146=48 All. 217=90 

(2) [1916] 36 I. 0. 208. 


the company three months before the 
consignment was dispatched and as has 
been shown the contract was clearly 
as stated by the railway company and 
not as by the plaintiff. The plaintiff 
already knew as I have shown from the 
correspondence originating on his com- 
plaint in respect of mohua flowers sent 

from Bordhai that an extra rate in res- 
pect of carriage forward consignment on 
the Nizam s Guaranteed State Eailway wae 
enforceable and had actually been en- 
forced and yet he despatched the goods 

and claimed for a refund of that addi- 
tional rate, 

I may also add that the principal issue- 

in the Court of first instance as to whether 

the suit would be domed to have filed 
against the Secretary of State for India 
in Council two mouths after the ser- 
vice of notice on him was inadequately- 
tried in the Court of first instance. The 
suit was as a matter of fact filed less- 
than two months after the notice bub 
that ground of appeal has been waived 
and there is no need to discuss the mat- 
ter further. The plaintiff’s claim is en. 
tirely without foundation and should 
have been dismissed in the trial Court. 
The appeal succeeds and the decrees of 
the^ Courts below are set aside and tha 
plaintiff’s suit is dismissed with costa 
throughout. 

K.N./r.K, Appeal allowed^ 
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Raluram Applicant. 

V, 

A/Twperor— Opposite Party. 

Criminal Eevn. No. 80 of 1932, Deci- 
ded on 8th June 1932, case reported by 
Addl. Sess. Judge, Hoshangabad. 

(a) Criminal P- C (1898). S. 488-Wif^ 
ill-treated— Husband’s offer to lake her back 
disingenuous— Separate maintenance is justi- 

tied« 

Where the wife has been ill*- treated by her hus- 
band and that the husband’s offer to take her 
back into his house is disingenuous and made 
only for the purpose of resisting her claim to 
maintenance, the claim to live separately and 
to be maintained is justified. [P 184 0 1] 

J* (b) Criminal P. C. (1898), S. 488 — 
Allowance in grain is bad. 

An order fixing maintenance on a mixed basis 
of cash and grain is bad. The allowance to be 
made under S, 488, is one in cash only, 

[P184 0 1J 

S* Ghose^ioT Applicant. 
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Order. — The Honorary Bench Magis- 
trates of Hoshangabad in an appli- 
cation made under S. 488, Criminal 
P, C. have awarded a wife maintenance 
under that section at the rate of four 
kuros of grain a month and Rs. 12 an- 
nually for clothes. The case has been 
referred by Additional Sessions Judge, 
Hoshangabad, on the ground that such 
an order is illegal. The learned Addi- 
tional Sessions Judge also considers that 
it does not appear from the proceedings 
whether the wife has any just ground 
for living separate from her husband and 
that on this ground also the order is not 
justified. On the latter ground there is 
sufficient evidence that the wife has been 
ill-treated by her husband and that the 
husband’s offer to take her back into his 
house is disingenuous and made only for 
the purpose of resisting her claim to 
maintenance. The claim to live sepa- 
rately and to be maintained is justified. 
The order however is a bad one in fixing 
maintenance on a mixed basis of cash 
and grain. It is clear from the wording 
of S. 488 (l). Criminal P, 0., that the 
allowance to be made is one in cash only. 
The essential words are; 

“ Upon proof of such neglect or refusal, the 
Magistrate may order such person to make a 
monthly allowance for the maintenance of his 
wife at such monthly rate, not exceeding one 
hundred rupees, as the Magistrate thinks fit,’* 


It is impossible to read into those 
words any other meaning than that the 
allowance shall be made in cash and not 
in kind whether of grain or clothing. It 
has been urged that as grain is a constant 
and the price of grain has fluctuated con- 
siderably of late years that an allowance 
of grain is a more sensible solution of the 
problem of maintenance than an allow- 
ance in cash. In certain circumstances 
this may be so, but the law does not 
allow it. Assuming that an allowance 
in grain were given approximating in 
value to Rs. 100, which is the maximum 
permissible under the section, fluctua- 
tion in the price might well for a parti- 
cular month cause the value of the grain 
for that month to exoefed Rs. 100 and 

contravene the section. Purther the 
order would be bad even if it were per- 
missible to allow payment in grain since 
the kind of grain was not specified in the 
order. The wife might expect payment 
in wheat, and the Court may have in- 
tended that the payment should be in 
wheat, but the husband according to the 
terms of the order, would be justified in 
paying in juar or one of the cheaper mil- 
lets. The order in so far as it relates to 
the payment in grain is set aside and the 
case will be returned to the Court of the 
Bench Magistrates for the passing of a 
legal order. 

R.K. Order accordingly* 


END 
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^ Indicates Gases of Great Importance. 

^ Indicate Gases of Very Great Importance. 


Arms Act (11 of 1878) 

^ S. 14 — License or exemption not 

granted by virtue of Act and rules would 
be invalid and no protection to accused 
charged with contravening Act exists 

1806 

^ S. 27 — Publication printed in Gov- 

ernment of India Press is nob notification 

180c 

Arms Act Rules (1924) 

Sell. 1 — Schedule only 


deals witli 
fee charge- 
180a 


exemptions from payment of 

able for license 

Buddhist Law (Burmese) 

'—Gift — Death-bed gift is gift made 
while donor is in fact on his death-bed 
or when his death is imminent — Mere 
fact that donor has been ill for few 
months and is weak and infirm contem- 
plating early death at the time of making 
gift is insufficient to bring them within 
purview of death-bed gifts— Such gifts 
intended to take effect after donor’s death 
are in substance dispositions of property 
by will and as such are invalid 104 

Succession — Case under S. 18 of 

Book 10 of Manukye — Younger brother 
and sister are to be preferred to older 
ones than deceased 187a 

Succession — One U dying leaving 

behind two sons and two daughters — U's 
wife predeceasing him — Subsequently one 
daughter and one son both unmarried 
dying— Property left by U not partitioned 
— Surviving son and daughter take equally 
irrespective of that one is older and other 
younger than deceased 1876 

Succession^ — Mother in possession of 
property belonging to father— Son living 
with mother till his death— Mother and 

not childless widow of son is his heir 93 

Burma Courts Act (11 of 1922) 

S. 27— Criminal P. 0. (1898), S. 435 

Applications in revision from the 
Courts of the Magistrates in Rangoon 
should ordinarily be filed in Court of Ses- 
sions Judge of Hanthawaddy in view of 


Burma Courts Act 

Notification No. 39 of 2nd February 1931 
„ ^ 192 ( 2 ) 

Burma Excise Act (5 of 1917) 

16 Possession of two or more 
excisable articles Each article must be 
considered separately — When different 
liquors are seized more than ono punish- 
ment is undesirable ISJ. 

Burma Land and Revenue Act (2 of 1876) 

Ss. 56, 18, 8 and 6 — Suits against 
Government on title based on grants 
issued under rules framed under S. 18 — 
S. 56 does not bar jurisdiction of civil 
Court — (Per Otter and Das, JJ.) English 
law of accretion would apply as rule of 
justice, equity and good conscience to 
Burma provided it is not excluded by 
natural features or by nature of tenancy 
(B roion, J., dissenting) 27 

Burma Laws Act (13 of 1898) 

] S. 13 (l) (a) — Buddhist law — Mean- 
ing of Will of Chinese Buddhist is sub- 
ject to Chinese Customary law 59 

Burma Rural Self-Government Act (4 of 
1 d 2 1 ) 

-S, 56 — President of Corporation 
having authority, ordering work to be 
done Corporation receiving benefit of 
work done— Plaintiff is entitled to com- 
pensation for work done in absence of 

written contract— Contract Act (1872) 

S- 70 lyei 

Civil Procedure Code (5 of 1908j 

—s, 33 Decree for more than what is 
claimed in plaint cannot be granted with- 
out amending plaint 1415 

S, 35 Mortgige — Suit on — Costs — 
Puisne mortgagee is not normally liable 
for costs— To make him so liable plaintiff 
should^ sea that order against him to pay 
costs is passed and inserted in decree 

S. 47 and O. 20, B. 11 — Appeal 
against order of dismissal of application 

under O. 20, R. 11 as time barred is 
competent 545 
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Civil p.c. . 

S. 51 — Interim receive- appointed 

at instance of decree-holder cannot sue 
for possession of property atter sale certi- 
ficate has been granted to auction- pur- 
chaser— In coe of suit by receiver Goi;rt 
cannot applv provisions of Civil R. G. 

(191-8). 0. 1, U. 10 

S. 61 — Mor t-j ige of property attached 

— All money due un-ler execution in 
which property is attached paid Mort- 
gage transaction is rehabilitated 


Civil PfC. 

0. 1, Rr 3 or R 10 and S. 




92 


92 — Suit under S. 92 


in law 

103 

Vlain- 

tit't’s are not entitled to claim against 
strangers bo trust either declaration of 
title o.’ possession or any other relief 
Strangers are not necessary parties to 
Slid) suit and if plaintiffs have wrongly 

iinnlealed them they cannot pray in aid 

provisions of Civil P.C. (1903), 0. 1, 

or H. 10 ^ 

S. 92 — Abuse of trust confers no 

rights on party abusing it 

5. 92 (c) — Wor Is “vesting property 

in a nevv trustee" refer bo cases where 

no V trustee is appointed 1-*-'^ 

S. 96 -Finding of fact depending on 

cretleuoe bo ha given to witnesses— I Ugh 
Court does nob interfere wibli such find- 
ing in appe il 

S. 100— Negotiable Instruments Act 

( 1881 ), S. 131 — Whether collecting hank 
is guilty of negligence within S. 131 
depends on ci roumstances of each case and 

is question of fact 

S. lOO — Existence of commercial 

usage is (piestion of fact 

S'. 10.) — Lebbors Patent (Rangoon), 

Cl. 37 — Final order — Order refusing bo 
allow to appeal in forma pauperis is 
nob final order wibliin Cl. 37 192 (1) 

S. 109 -Lobbers Patent (Rangoon). 

Cl. 37— Appeal to Privy Counoil —Final 
order — Remand order disposing rights of 
parties finally is final order 

S. 109(a)— Final order explained 

— Remand order under 0. 41, R. 25, 

without determining whether plaintilt 
has CIU 90 of action for determining issues 
of f ict, is nob final order 1375 

S. 109— Court should see that con- 
ditions precedent are fulfilled 1395 

S. Ml — Order for restitution can- 

* • 




not be granted against person receiving 
no benefit in favour of one losing nobbing 

148a 

S. 144 — “The act of the Court." 

meaning of, explained 1485 


Suit under S. 92 — Plaintitls are nob en- 
titled to claim against strangers to trust 
either declaration of title or possession for 
any other decl iratiou of title or pcsses- 
sioD or any ether relief — Suangers are 
nob necessary parties bo such suit and if 
pl-iintilTs have wrongly impleaded them 
they cannot ]»ray in aid i)rovisions of 

Civil P. 0. (1908). 0. 1. R. 3 or R. 10 

1325 

0. 1. R. 10 and S. 51— Interim re- 
ceiver appointed at iustnmee of dec'ce- 
holder cannot sue for possession of pro- 
perty after sale certificate has been gran- 
boil to auction purchaser In case of suit 
by receiver C urb cannot aiqtly provi- 

sions of Civil P. C , 0. 1, H. 10 11 

0. 6, R. 17— Ai»plicabion seeking to 

introduce fresh matter depriving^ defen- 
danb of defence under Limitation Act 
cannot he allowed 

0. 20. R. 11 — Appeal by judgrnenb- 

dehtor dismissed — Sulisequentdy judg- 
ment-debtor applying under 0 20, R. IL 
Civil P. C , for payment by instalments 
— Only decree for purposes of Art. 17^ 

Lim. Act, is decree of appellate Court 

Limitation .Act (1903), Art. 17o ^ f*- 

Q Of) 7 > It — A|jpeal against order 

of c)isnii!.sal of application unOer 0 - 20 > 

R. 11 aa time barred ie competent 

P. C. (10081, 17 

0 81, R. G3— Claim for removal ot 

attachment' dismissed- Claimant suing 
both attaching creditor and judgment- 
debtors for declaration that he is owner 
—Value of luoporty more than value of 

decroo— Value govirning jurisdiction ^is 
value of prot>ert,y “ 

0. 21, Rr. f)5. GO, 81 and 00 - Sale 

is complete when bid is accepted by re- 
ceiver and deposit of 25 per cent is made 

0. 33— Time for redrafting 0. 33^3 

long over due . i 

0 33, Rr. 5, G, 7 and lo-Dismissal 

of anplioation under R 7 (3; fomot com- 
plying with j.rovisions of R. o (a) is^^^ 
to frei'h application 

0. 33. Rr, 5 (c) and {e) and ' 

tors in CIS, (c) and (e) relate to 
on whicli evidencs can be 2 ^ 07 ^ 

33. Rr. 5 (d\ 6 and 'i -Court 

is not entitled to allow appbo^*^ of 

examined under Hr. G and 7 ® . 

case in order to determine who 
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Civil P. C. 

has complied with provisions of R. 5 fd): 
7 Bang 361=^, 7. B. Idzd Bang, 273= 
120 /. G. 131, Overruled (FB) 107a 

0. 33, Er 5 (d), 6 and 1 — Gov- 

ernment. Advocate or opposite party is 
nod compatenc to adduce evidence to 
show cniiC applicant has not complied 
with R. 5 (d) but parties can present 
arguineot in that behalf and Court can 
deterinine whether provisions of R 5 (d) 
have been satishod: 7 Ba?ig 3Gl=zl.7 B. 
1929 Bang. 273=120 i.C.ldlOverruIed 

^ (FB; 1076 

0, 33, B. 5 id) — In considering 
whether case falls within R. 5 (d) Court 
cannot use matters of which it has re- 
oeived notice aliunde (FB) 107c 

^ 0. 33, B. 5 [d] Where application 
prirua facie discloses cause ot action, 
Court should not embark upon considera- 
tion of douo'ful questions of lavv or fact 
in order go see whether allegations show 
cause of action (FB) lOld 

^ ^ (^) “Statement by pau- 

per 1 have not yet paid any fees to plea- 
der, but 1 have undertaken to pay him 
fees when 1 obtain decree for my share” 
is no^sutfioiant to dismiss application 68 
O. 33, Br. 15, 5, ^and 7 — Dismissal 
o application under R. 7 (3) for not com- 
plying with provisions of R. 5 (a) is bar 
to fresh application 195a 

0 41, B 20 Administration suit 
by nephew of deceased against their heirs, 
viz., deceased s widow and niece, decreed 
giving certain share to each — Appeal by 
widow joining nephew only— At bearing 
appeal time barred as against niece — She 

cannot he made respondent— Appeal could 

not proceed in absence of niece 16 

0. 41, B. 25 Remand order does 
not takeaway appellate Court’s seisin of 
case 137^ 

0 41, B. 33 — Appellate Court can 
pass decree which it thinks fit and pro- 

^ (FB) me 

0. 47, B. 1— Mere fact that subse- 
quent Special Bench of High Court has 
diflered from ruling sought to be impug- 
ned IS no ground for allowing review 129 
Appendix Form 29. Condition 3 
Condition 3 gives Court quasi revi. 
sionai discretion 276 

Companies Act (7 of 1913) 

^ ^ Society consisting of more 

than twenty persons formed to help the 
poor Society doing money lending busi- 
ness and out of the gain subcsription to 


Companies Act 

be returned to members— Society falls 
under S. 4 ' 167a 

4 (2) — Meaning of *'gain” is ac- 
quisition It is not limited to pecuniary 
^ain 2676 

Appeal lies 




■Ss. 153 a7id 202 


against order rejecting scheme under 
S. 153 ^ 154a 

^ 153 — Court can prescribe and 
settle terms of pi'oxy form 1546 

153 Duty and funclicn of 
Court in sanctioning schema presented to 
it, stared 15^c 

^ S. 153 — Scheme unreasonable— Onus 

is on objectors Ibid 

S. 153 — Order rejecting proxy forms 
used at meeting under S. 153 and requir- 
ing that another meeting should be held 
is judgment” within Letteis Patent 
(Rangoon). Cl. 13 9ba 

S. 153 — Scrufcinees appointed to 
help chairman whose decision nnder 
order ot Court is to be tinal as to admis- 
sibility of any proxy, have no locus standi 
to ble petition for directions as to vali- 
dity of certain proxies used at statutory 
meeting gQi, 

Ss. 162 and 174 — Object of compul- 
sory winding up of company is closing 
down its business— In ordering compul- 
sory winding up Court should have regard 
to wishes of majority of creditors and if 
petition for compulsory winding up is 
opposed by majority of creditors, Court 
^hould not ordinarily grant petition 75 

~ Appeal lies against order 

rejecting scheme under S. 153 154a 

Contract Act (9 of 1872) 

A 


S. 12 Suit on mortgage — Mort- 
gagor pleading unsoundness of mind at 
execution— Mortgagor found to be of un 
sound mind but having lucid intervals— 
No general rule could be laid down as to 
where burden of proof lay 24a 

* 12 y Unsoundness of mind pro- 

ved by detinite expert evidence— Allega- 
tion of lucid interval has to bo strictly 
proved ^ 246 

S. 70 S. 70 applies to oorporations 
making contracts 176a 

70 Burma Rural Self-Govern- 
ment Act (1921), S. 66— President of 
Corporaiion having authority, ordering 
w’ork to be done Corporation receiving, 
beoetit of work done— Plaintiff is entitled 
to compensation for work done in ab- 
sence of written contract 1766- 
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Contract Act 

^ H, 137 — Limitation Act (1908), S. 20 

— Suit on bond— Claim time barred as 
against principal debtor but not as against 
surety — Surety is liable to pay debt and 
plaintiff is entitled to decree as against 
him only 88 

S. 251 — Debts for partnership pur- 
poses by managing partner are binding on 
other partner though Wrongfully applied 
for nonpartnership purposes 118 

Criminal Procedure Code (1898) 

^ iS. 195 — Criminal Courts are, in 

absence of complaint by Court, barred 
from taking cognizance of forgery com- 
mitted in relation to proceedings in Court 
by a party to proceeding— Forgery in re- 
lation to proceedings illustrated 139 
Ss. 206 and 207 — Complicated and 

diHicult questions of law and fact arising 
— Magistrate in grave charges should 
commit accused to Sessions — Duty of 
Magistrate laid down — Criminal Trial 

193 

5 342 — Evidence Act (1872), 

S. 118 — Accused though competent to 
testify is incompetent witness (FB) 190a 

jS'. 312 — Procedure not followed — 

Test is whether there is failure of justice 
— Oaths Act (1873), Ss. 5 and 6 

(FB) 1905 

Ss. 397 and 123 — Sentence under 

S. 123 — Subsequent sentence of fine or 
imprisonment in default for otTence 
committed prior to order under S. 123 — 
Imprisonment in default must run after 
expiry of sentence under S. 123 50 

S. 417 — Appeal against acquittal 

should be brought as early as possible 
though limitation for it is six mouths 

146a 

S. 417 — Acquittal — Interference 

should be made only if there is miscar- 
riage of justice 1465 

^ -S. 423 (l) (5) — Sentence of impri- 

sonment can be altered into sentence of 
whipping — Period of imprisonment al- 
ready undergone should be considered by 
appellate Court in inflicting sentence of 
whipping 150 

»S. 435 Burma Courts Act (1022), 
B. 27 A|)plications in revision from 
the Courts ol tlio Magistrates in Rangoon 
should ordiinrily he filed in Court of 
Sessions Judge of Hanthawaddy in view 
of Notification No. 39 of 2nd February 
1931 192(2) 

S. 439 — Charge framed against ao- 

oused and accused convicted after being 


Criminal P. C. 

called upon to enter evidence — Order 
setting aside conviction amounts to order 
of acquittal — Revision against order does 

not lie 

S. 488— Child with mother— Mother 

refusing to live with husband Father is 
bound to maintain child 183 

S. 48ft (1) and (3) (as amended ^ bV 

Act 16 of 1923) — “ Sufficient cause’* — 
Claim for arrears of maintenance in 
favour of child — Person against whom it 
is made can raise plea that child be- 
come major and is able to maintain itself 

94 

S. 488 (3) — Person who has already 

undergone imprisonment for default can- 
not bo sentenced second time for same 

default ^ 

gt S. 488 (3)— Person under imprison- 

ment under S. 488 (3) It is doubtful if 
he is under arrest in execution of decree 
— Provincial Insolvency Act (1920), 

S. ^3— Quaere 

S, 526 — Application containing 

specific allegations supported by affidavit 
—Court should regard allegations to be 
correct in absence of evidence in rebuttal 
or statement by judicial officer concerned 
duly tendered by Crown 

s, 526 — Attempt to influence deci- 
sion of Magistrate in matter before him 
or to approach him except m manner 
permitted by law is to be condemned 
Applicants reasonably fearing that they 
will not obtain impartial justice — ieti- 
tion should be allowed 

Criminal Trial . - 

Criminal P. 0. (1898). Ss. 206 and 

207 — Complicated and difficult questione 
of law and fact arising — Magistrate in 

grave charges should commit accused to 
Sessions-Duty of Magistrate laid down^ 

Deed > i 

-Construotion — Contracts are to be 

construed according to real intention of 
parties to be collected from language used 
L Effect is to ho given p word 

used and every word is to be 
according to ordinary and nat 

ing 

Divorce Act (4 of 1869) aAhI 

S. 11- Petitioner 

tery and oonooaling that ^aot rom _ 

— Court has discretion to grant or r 
decree for dissolution of marriage --q. 
orebion how to bo used stated 
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Divorce Act 

■ S, 16 — Intervention proceedings — 
Any person, excepting respondent and co- 
respondent and anyone acting at instance 
of either of these may intervene 73(i 
S, 16 — Intervention proceedings — 
Court satisfied that charges disentitling 
petitioner to decree absolute made out — 
Motive prompting intervention is imma- 
terial 73^ 

~;S. 16 — Intervention proceedings — 
Failure to deal with Court with utmost 
good faith — Decree nisi should be res- 
cinded 73c 

~S. 16 — Undefended proceedings — 
Evidence must be sifted with great parti- 
cularity 73 ^ 

Evidence Act (1 of 1872) 

101 Trade-mark — Infringement 
Plaintiff must prove that goods sold 
under his label and get-up are goods hav- 
ing reputation in market as being those 
manufactured or sold by him 114ft 

S, 118 — Accused though compe- 
tent to testify is incompetent witness — 
Criminal P. G. (1893). S. 342-Oaths Act 
(1873), S. 5 (F6) 190a 

Guardians and Wards Act (8 of 1890) 

^ 'S- 25 Regular suit does not lie in 

^ses where S. 25 applies 4 

Hindu Law 

~ Applicability — Halai Memous of 
Gondal Kathiawar Hindu law of succes- 
sion applies 279 

Income-tax Act (11 of 1922) 

^ ^ M (ft) Sabape loan income 

is not agricultural income (SB) 19 

^ 23 (4) Assesseo withholding 

materials for regular assessment — Still 
assessment must be reasonablo and mate- 
rials or reasons on which it is founded 
must be so stated that Commissioner may 
l3e in position to ascertain whether or not 
it is reasonable Assessment not founded 
on any materials or reasons beyond In- 
come-tax Officer’s private opinion is 

illegal (SB) 665 

'5* 23 (4) More fact that identity 
of persons who were parties to deposits 
and withdrawals ia not ])roved is not 
sufficient to reject accounts intoto — Duty 
of Income-tax Officer in such cases stated 

. , (SB)52 

^ o. 66 Findings of fact are nob ordi- 
narily open to review (SB) 66a 

Interpretation of Statutes 

Retrospective effect — Intention must 
be clear either expressly or by necessary 
implication 197ft 

Amending Act Transfer of Property 


Interpretation of Statutes 

(as amended by Act 20 of 1929), S. 101 — 
S. 101 is not retrospective 1975 

All India statute — Provincial custom 

is no guide of 185ft 

Jurisdiction 

Special tribunal— Condition jirece- 

dent to vesting of jurisdiction not fulfilled 
— Proceedings are void (FB) 123c 

Letters Patent (Rangoon) 

Cl. 13 — Comiianias Act (1913), S. 153 

— Order rejecting proxy forms used at 
meeting under S. 153 and requiring that 
another meeting should be held is "judg- 
ment” within Letters Patent (Rangoon), 
Gl. 13 96ft 

CL 37 — Final order — Civil P. C. 
(1908), S. 109 — Order refusing to allow 
to appeal in forma pauperis is nob a final 
order within CL 37 192(l) 

CL 37 — Ai‘>peal to Privy Council — 
Final order — Remand order disposing 
rights of parties finally is final ordei — 
Civil P. C.. S. 109 189ft 

Limitation Act (9 of 1908) 

S. 20 — Suit on bond — Claim time 

barred as against principal debtor, but 
not as against surety — Surety is liable to 
pay debt and plaintiff is entitled to de- 
cree against him only — Contract Act 
(1872), S. 137 88 

Art. 90 — Suit for damages for negli- 
gence against advocate — Suit is governed 
by Art. 90 la 

^ Art. 90 — “Suit for negligence,” 

meaning explained — Tort, negligence 15 

Art. 123 — Suit by sons as heirs of 

deceased father to recover possession of 
estate of deceased from alleged trespasser 
—Art. 123 d oes not apply 55 

Art. 175— Civil P. C. (1903). 0. 20- 

E- 11 Appeal by judgment debtor dis- 
missed — Subsequently judgment-debtor 
applying under 0. 20, R. 11, Civil P. 0., 
for payment by instalments— Only decree 
for purposes cf Art. 175, Limitation Act, 
is decree of appellate Court 54ft 

Land and Revenue Act (2 qI 

Proceedings under S. 45 
who are not defaulters are 

(FB) 1235 


Lower Burma 
1876) 

S. 35— 

against those 
null and void 




Mahomedan Law 

~“Gifb — Gift of Mushaa for upkeep of 
mosque — Possession given — Gift is valid 
though property is divisible — Subsequent 
change of possession does not affect its 
validity 65 
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Malicious Prosecution 

^ Reasonable and probable cause — 

Absence of, must be proved by plaintifi' — 
^Reasonable and probable cause," mean- 
ing explained — It is suOicient if there is 
reasonable and probable cause for pro- 
secuting plaintiff when criminal law is 
set in motion by defendant— It is un- 
necessary that there should be such rea- 
sonable and probable cause throughout 
criminal proceedings which terminated 
in plaintiff’s favour 80 

Mortgage 

8uu on — Ccsts — Puisne mortgagee is 

not normally liable for costs — To make 
him to liable plaintiff should see that 
order against hitji to pay costs is passed 
and inserted in decree — Civil P. C., S. 35 

153 

Negotiable Instruments Act (26 of 1881) 

i>. 13l —Whether colleciing bank 

is guilty of negligence within S. 131 de- 
pends on circumstances of each case and 
is questiou of fact— Civil P. C. (1908), 

S. 100 6a 

Oaths Act (10 of 1873) 

-S’. 5 — J’lvidence Act (1372), S. 118 

— Accused though competent tc tesiify 
incompetent witness (FB) i90a 

^ S’s. 5 and 6— Criminal P. C. (1898), 

S. 342 -Procedure not followed - Test is 
whether there is failure of justice 

(FB) 1906 

Partition 

iJecree — Executor — Stamp Act 

(1899), S. 2 (15) and Art. 45 — Suit for 
partition and making over of fraction or 
estate to plaintiff — Decree declaring 
plaintiff entitled to certain fraction being 
preliminary decree is not chargeable with 
stamp duty — Proceedings to effect divi- 
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Page, G. J. and Sen, J. 

Saxo H la Prw —Appellant. 

V. 

St S. Halhav and another — Respon- 
dents. 

First Appeal No. 66 of 1931, Decided 

on 14th July 1931, against decision of Ori- 
ginal Side of High Court, in Civil Regular 
No. 141 of 1930. 

(a) Limitation Act (1908). Art, 90— Suit 
tor damages fornegligence against advocate 
suit 18 governed by Art. 90. 

A suit in which damages for negligence are 
0 ^ client against an advocate of High 
by Art 90. [P 2 cl] 

(b) Limitation Act (1908), Art. 90— “Suit 

negligence"""' expUined-Tort. 

A suit for negligence in Art. 90 means a suit 
in respect of some negligent act or omission and 
the words that the limitation shall run from 
the time when the neglect becomes known to 
the plaintiff mean from the time when the neg- 
ligent act or omission becomes known to the 
plaintiff and not from the time when he realizes 
or concludes that the act was negligence. Whe- 
ther the act is negligent or not does not depend 
■upon the knowledge of the plaintiff, for the act 
or omission as a matter of fact is negligent or 
not negligent, whether the plaintiff was or was’ 
not aware of it. [P 2 0 2] 

Leach and Kyaw Zan — for Appollanfc. 
Burjorjee with Loo Nee and Hay— lot 
R^pondenfcs 1 and 2. 

«« tbis case the plaintitf 

i damages from two advo- 

fb f Court upon the ground 

that in the course of their duty as advo- 
cates they were guiUy of negligence 
whereby he has suffered damages. The 
suit was dismissed with costs by my bro- 

her Das, J. The plaintiff has preferred 
the present' appeal. 

In my opinion the suit is misconceived, 
and must fail both upon the law and the 
lacts. It appears that the plaintiff went 
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^rough a course of training in law in 
-England, and has held the post of Town- 
ship Judge and Township Magistrate. He 

married Ma Wa, whose father, a wealthy 
Burmese gentleman, died in 1923, leaving 
an estate valued at some 20 lakhs. The 
share of Ma Wa in her father’s estate 
amounted to Rs. 4,70,000 and under the 
Customary law of the Burmese Buddhists 
to which Ma Wa and her husband were 
subject the plaintiff became entitled to a 
vested interest in one-third of the share 
that Ma Wa inherited from her father. 
It appears however that the acquisition 
of this property by the plaintiff and his 
wife resulted not in happiness but in dis- 
cord, and after a number of matrimonial 
disputes in 1925 the. plaintiff brought 

wTf° 1925 against his 

wife Ma Wa for restitution of conjugal 

rights, and No. 266 of 1925 against his 

wife and her brothers for an injunction 
to restrain the defendants from interfer 

one-third share which the 
plaintiff claimed in the property that his 
wife had inherited from her father. Ma 
Wa in the same year brought a snif 
No. 337 of 1925, against the plaintiff for 
divorce on the ground of his cruelty The 
three suits were heard together, and on 
2Sth May 1926 a compromise pitting an 
end to the whole litigation was entered 
into by the plaintiff and Ma Wa. The 

campromiso decree was in the following 
terms: ^ 

(1) That the parties have compromised 
Civil Regular No. 337 of 1925 as follows: 

(2) That there be a decree for divorce as 
by mutual consent between the parties. 

(3) That there be a declaration that 
Maung Saw Hla Pru (the defendant) is 
entitled to one-third of the joint interest 
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of the said ’S^Iaung Saw Hla Pru and Ma 
Wa in the estate of U Sa Ye and Daw 
Soin at the time of the said U Sa Ye’s 
death. 

The coniprornise petition was signed by 
U Mya Bu and Dr. Ba Maw on behalf of 
the plaintitT, by Mr. Ilalkar and XJ Hla 
Tun Pru on behalf of the defendant, and 
also by the plaintiff and his wife Ma Wa 
personally. 

Whether or not the plaintiff would be 
entitled to succeed in a suit for negligence 
against Mr. Halkar and U Hla Tun Pru, 
who had acted for him throughout this 
litigation, depended upon the construction 
of Cl. 3 of this compromise decree. In a 
subsequent suit, No. 460 of 1926, which 
was brought by the plaintiff against Ma 
Wa and others for the administration of 
the estate of IMa Wa’s father, it was held 
both by the learned trial Judge and also 
by this Court on appeal that upon a true 
construction of Cl. 3 of the compromise- 
decree the plaintiff was debarred from 
claiming any mesne profits accruing in 
respect of the plaintiff’s one-third share 
of the property that Ma Wa had received 
by way of inheritance from her father. 
For the purpose of the present suit it 
must be taken that the construction placed 
upon Cl. 3 of the compromise decree in 
Civil Regular No. 460 of 1926 was correct. 
It is not disputed that the plaintiff in the 
course of conferences with the learned 
advocates whom he had employed had 
expressed his desire to claim mesne pro- 
fits in respect of his share in the property 
inherited by Ma Wa, and it must betaken 
that his right to claim these mesne pro- 
fits was excluded by Cl. 3 of the compro- 
mise-decree. It follows therefore that if 
the view taken by the defendants that 
upon a true oonstruofcion of Cl. 3 the plain- 
tiff’s right to claim mesne profits was not 
excluded was a construction so unreason- 
able that no skilled legal adviser would 
advise a client in that sense then, no 
doubt, in a suit which is otherwise main- 
tainable the plaintiff would be entitled 
to recover damages for negligenceagainst 
the defendants. 

Now, the construction which the de- 
fendants were of opinion should be placed 
upon Cl. 3 was that it gave the plaintiff 
a right to a third share of the interest of 
his wife in the estate of her father as at 
the time of her father’s death, and that 
it was olear that as from the time of Ma 
Wa’s father’s death that third share must 


be treated as belonging to the plaintiff, 
he would be entitled to recover, in pro- 
ceedings filed in that behalf, such mesne 
profits in respect of the third share as 
had accrued since that date. In the view 
that the defendants took it could not be 
held, having regard to the terms of Cl. 3, 
that Ma Wa would be entitled to receive 
the profits accruing in respect of the 
plaintiff's one-third share from the time 
when the share had been allotted to him 
under the compromise decree. An advo- 
cate of this Court in the exercise of his 
profession is bound to exercise reasonable 
skill and prudence, but he is not expected 
to be infallible, and unless the Court is 
satisfied that the construction put upon 
Cl. 3 by the defendants was not such a 
construction as could reasonably be pla- 
ced upon that clause by an advocate exer- 
cising reasonable skill and care, the plain- 
tiff’s suit for negligence against the de- 
fendants must fail. In my opinion it 
cannot be held that the construction which 
the defendants put upon the oomnromise 
decree was so unreasonable as to render 
them liable to damages for negligence in 
a suit filed by the plaintiff in that behalf. 

The case, however does not rest there, 
because in my opinion, the plaintiff’s suit 
is also barred by limitation. This suit, 
in which damages for negligence are 
claimed by a client against an advocate 
of this Court, is governed by Art. 90, 
Sob. 1, Lim. Act (9 of 1908) which runs 
as follows*. 

“90. Other suits by principals against agents 
for negligeuco or misconduct ... 3 years 
. , . . when tho neglect or misconduct be- 
comes known to the plaintiff.’* 

Article 90 is not happily worded, for 
the law knows nothing of negligence or 
miaoonduot in the abstract, and no cause 
of action can exist, and no suit will lie, 
that is founded on negligence or miscon- 
duct as such. A suit for negligence in 
Art. 90 means a suit in respect of some 
negligent aot or omission, and in col 3, 
where it is prescribed that limitation shall 
run from the time when the neglect be-j 
comes known to the plaintiff, these words 
mean from the time when the negligent 
act or omission becomes known to the 
plxintiff. Whether the aot is negligent 
or not does not depend upon the know- 
ledge of tbe plaintiff, for the aot or omis- 
sion as a matter of fact is negligent or 
not negligent whether the plaintiff was 
or was not aware of it. 
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In my opinion limitation begins to 
run from the time when the plaintiff 
came to know of the negligent act, 
and not from the time when the plain- 
tiff first realized or concluded that the 
act was negligent. Now, assuming for 
the purpose of construing Art. 90, that 
the defendants were guilty of negli- 
gence in omitting to make any reference 
to the plaintiff’s claim to mesne profits 
in Cl. 3 of the compromise, it is common 
ground that the plaintiff was fully aware 
of the negligent conduct of the defen- 
dants on 28th May 1926 when the com- 
promise was entered into. The advocates 
concerned in this litigation on both sides 
were uncertain whether the plaintiff was 
entitled to one-half or cne-third of the 
mesne profits accruing in respect of the 
property inherited by his wife. It de- 
pended upon a question of Buddhist law 
which was not free from difficulty. 

It was considered therefore advisable 
not to postpone the settlement of this 
litigation by delaying the compromise 
until it^ had been determined whether 
the plaintiff was entitled to a half or 
third share in the mesne profits, and al- 
though it was common ground that the 
plaintiff normally would be entitled to a 
one.fehird interest in the property in- 
herited by his wife after their marriage, 
It must be borne in mind that if Ma 
Was suit for divorce had succeeded the 
plaintiff would not have obtained any 
share or interest in her property. No 
doubt, the learned advocates appearing 
on behalf of the plaintiff and the defen- 
dant respectively bore in mind all the 
circumstances obtaining at the time 
when the compromise was effected, and 
the advocates who represented the plain- 
tiff were most anxious that no mention 
should be made of the claim to mesne 
profits in the compromise decree. The 
plaintiff however desired that his right 
to mesne profits should be set out speci- 
fically in the compromise decree. He 
was present at the time when the com- 
prc^iaa was effected, and in the course 
of his evidence he stated that it was Mr. 
Haikar, one of the defendants, who had 
urged defendant 2, who was the junior 
advocate appearing for the plaintiff, to 
insert in 01, 3 the words **at thetime of 
the said U Sa Ye*s death.” He stated 
that when Mr. Haikar 

made this suggestion, I protested at onoo to 
Haikar not to add these words,** 
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Notwithstanding his protest however 
it was pointed out by Mr. Haikar that 
in his opinion the terms in which Cl. 3 
was couched did not prevent the plaintiff 
from recovering such a share ' of tha 
mesne profits as ultimately it would ba 
ascertained that he was entitled to re- 
ceive, and the plaintiff then consented 
to the omission of any reference to the 

mesne profits. In his evidence the nlain- 
tiff added: 

“According to mo there was no compromise 
as regards the mesne profits. We Jeft that ques- 
tion as an open question.” 

It is quite obvious that on 28th May 
1926, when tha compromise was effected, 
the plaintiff was fully aware of the ac- 
tion of his advisers in deliberately leav- 
ing out of the compromise any reference 
to his claim for mesne profits, I am of 
opinion that the finding of fact to that 
effect by the learned trial Judge con- 
cludes the question of limitation against 
the plaintiff; for, in my opinion, If the 
plaintiff knew that his advisers were 
deliberately leaving out of the compro- 
mise decree any reference to his claim 
for mesne profits, and their conduct in so 
doing in fact amounted to negligence, on 
28bh May 1926 the plaintiff became 
aware of the negligent conduct of the 
defendants, and inasmuch as the present 
suit was not filed until 14th March 1930, 
that is to say, more than three years 
after the date on which the plaintiff first 
knew of tha negligence of the defendants 
by reason of Art. 90, Limitation Act, the 
plaintiff's suit is barred by limitation. 

The learned advocate on behalf of the 
plaintiff however contended that upon a 
true construction of Art. 90, limitation 
does not commence to run until the 
plaintiff first comes to know that the act 
was a negligent act. Such a construc- 
tion, to my mind, would result in defeat- 
ing tha very object for which Art. 90 was 
enacted. For instance, suppose in tha 
present case that no suit had been 
brought after the compromise decree had 
been passed, and for many years the par- 
ties had assumed that the compromise 
was effected without negligence on the 
part of the plaintiff’s advocates, notwith- 
standing the fact that no reference there- 
in had been made to tha plaintiff's claim 
to mesne profits, and then after ten 
years the plaintiff, who all along had 

been aware of the circumstances in which 
the compromise had been effected, came 
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to the conclusion that the action of the 
defendants in omitting any reference in 
the compromise decree to his share of the 
mesne proht-s was nagligent conduct on 
their part, could it be contended that 
limitation would begin to run only from 
the time when ha came to the conclusion 
that tlie defendants’ action was negli- 
gent ? Or again, suppose Chari, J., had 
held that the terms of Cl. 3 of the com- 
promise decree debarred the plaintilT from 
obtaining mesne profits, it might reason- 
ably be held that the plaintilf at any 
rate after Chari, T.’s judgment, must have 
linown that tlie defendants were guilty 
of negligence; but suppose on appeal that 
the Court had come to the conclusion 
that there had been no negligence on the 
delendants' part because the failure to 
refer to mesne profits in Cl. 3 did not 
preclude the plaintiff from recovering 
these mesne profits in a subsequent suit, 
what would be the position of the plain- 
tiff ? Would he then be held to know of 
the defendants’ neglect, or must ha be 
taken to have forgotten the knowledge 
which he acquired when Chari, J., passed 
his decree ? Cr again, suppose the case 
was taken to the Privy Council, and the 
Privy Council restored the decree of 
Chari, J., when could it bo said that the 
plaintiff came to know that the defen- 
dants’ act in omitting any reference to 
the mesne profits in the compromise 
decree was a negligent act ? According 
to the plaintiff's testimony in the pre- 
sent suit he was nob satisfied, oven after 
the judgment of Chari, J., that his right 
to mesne profits had been excluded from 
tho compromise decrea, and that ha con- 
cluded that the act was a negligent act 
only after his application to the High 
Court for a review of the judgmenb of 
the High Court had been refused. A 
mere statement of the facts of the pre- 
sent case, and tho dinioulties that would 
arise if tho construction for which the 
learned advocate for the appellant con- 
tends should bo placed upon Art. 90 were 
accepted, are sufficient, in my opinion, to 
show that his contention is unsound and 
untenable. 

For those reasons, in my opinion, both 
upon the law and upon tho facts the ap- 
peal fails, and is dismissed with costs. 
Sen, J. — I agree. 

Appe.il dismisfied. 
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Page, C. J. and Sen, J. 

Scihdeo Plaintiff — Appellant. 

V. 

Maharaji and Defeadants— 

Respondents. 

First Appeal No. 69 of 1931. Decided 
on 13th July 1931, from decree of Ori-:<i. 
nal Side in Civil Regular Suit No. 605'of 
1930, D/- 12th March 1931, 

Guardians and Wards Act (1890), S. 25 
— Regular suit does not lie in cases where 
S. 25 applies, 

la cases to which S. 25 applies it is iucum- 
bent upon the guirdian to proceed by wav of 
ap jlicatioQ under the Guardians and Wards Act, 
and not by a regular suit. 

The object of the legislature in enacting 
S. 20, Givirdians and W\rds Act, was that in 
cases to which that section applied, the guar- 
dian should be bound to seek redress as provided 
in the Act, and not otherwise : 42 Mad. G47, 
Appr. {Case laio discussed.) [P 5 G 1] 

M. .1. Eauf — for Appellant. 

G, Dantra — for Respondenbs. 

Page, C. J. — This is a suit by a Hindu 
husband for an order that his minor wife 
should be restored to his custody as her 
guardian. The judgment of the lower 
Court and of this Court proceeds upon 
the footing: (l) that the suit was brought 
by the plaintiff as tho guardian of his 
wife and not otherwise, and (2) that the 
plaintiff claimed that the custody of his 
wife should be restored to him as she 
had been removed from his custody by 
her parents. That this is the plaintiff’s 
cause of action is clear from para. 3 of 
the plaint, and para. 7 of the written 
statement. 

The learned trial Judge held: (l) that 
the plaintiff was a major at the time 
when ha filed his suit, and (2) that 
having regard to the provisions of the 
Guardians and Wards Act (Act 8 of 
1890), the remedy of the plaintiff lay in 
an application under S. 25, Guardians and 
Wards Act, and not by filing a regular 
suit. The suit was dismissed. 

At the hearing of the appeal it was 
urged by the learned advocate for the 
appellant, that although the appellant 
was entitled to apply that the custody of 
his wife should be restored to him under 
the Guardians and Wards Act, he had an 
alternative right to file a regular suit in 
that behalf. 

Now, it is common ground that before 
the passing of the Guardians and Wards 
Act, the plaintiff would have been enti- 
tied to file a regular suit for the restora- 
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tion of the custody of his roinor wife, 
and it is urged on behalf of the appel-’ 
lant that the right which he possessed 
before the passing of the Act was not 
taken away by express terms or neces- 
sary implication by the Guardians and 
Wards Act. The Guardians and Wards 
Act does not purport to be exhaustive of 
all questions that arise with respect to 
jthe custody of a minor, but, in my opi- 
:nioD, in cases to which S. 25 applies it is 
lincumbent upon the guardian to proceed 
by way of application under the Guar- 
dians and Wards Act and not by a regular 
suit. The case is concluded, in my opi- 
nion against the appellant both on prin. 
ciple and by authority. As was pointed 
out by Ma Shioe Ge v. Maung Shxoe Fan 
(1) and Sham Lai v. Bindo (2) to hold 
that there were concurrent or alterna- 
tive remedies open to a guardian who 
sought the restoration of the custody of 
a minor would lead to great inconveni- 
ence for it might be that there would be 
subsisting at the same time an order 
made in a suit by one person claiming to 
be the guardian of a minor for restora- 
tion of the minor to his custody, and 
also an order made on an application 
under the Guardians and Wards Act for 
an order that the custody of the minor 
should be restored to him. In my opi 
nion the object of the legislature in 
enacting S. 25, Guardian and Wards Act, 
was that in oases to which that section 
applied, the guardian should be bound to 
seek redress as provided in the Act, and 
not otherwise. I am of opinion that the 
mase is also concluded against the appel- 
lant by authority. In Besant v. Nara. 
yaniah (3), Lord Parker in delivering the 
judgment of the Privy Council laid down 
that 

‘’the District Court in which the suit was in- 
stituted had no jurisdiction over the infants 
except such jurisdiction as was conferred by the 
Guardians and Wards Act, 1890. ” 

That was a case in which a natural 
guardian sought to recover the custody 
of his minor sons. Prior to Besant's case 
Wi the same view had been expi’essed 
by the Allahabad High Court in Sham 
Lai V. Binode (2) and in U tma Kuax' v. 
Bh^at uan la J^uar (4). and after the deci- 

(1) [1903J 2 LTb. R. UO. 

(2) [1904] 26 All 594=1 A. L. J, 2o6=(1904) 

A. W. N. 135. 

(3) A. I. E. 1914 P. G. 41=24 I. C. 290= 

41 I. A. 814=88 Mad. 807 (P. 0.). 

(4 A. I, R. 1916 All. 199=37 All. 515=29 I. C. 
416. 
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sion of the Privy Gouncil in Besant v. 
Marayanciih (3) the Cliief Goiut of Lower 
Burma in AriDiaGhalam PHlayv, lyaxnon 
(o) held that the effect of the ruling of 
the Privy Gouncil in that case was that 
proceedings by a guardian for restoration 
of the custody of a minor must be taken 
under the Guardians and Wards Act, and 
not by way of a separate suit. In SatJu 
V. Baviandi Fandaram (6) Wallis, C. J., 
when considering the elfect of Besant v. 
Narayanufh (3) observed that: 

the question for decision \v;is whether a civil 
suit not under the Guardians and Wards Vet 
would lie in the civil Court, The Privy Coun- 
cil held that it would not, and assigned as the 
sole but suUicient reason for so holding the fact* 
that the District Court had no jurisdiction in 

except under the Guardian and Wards 

iu t ^ bound to construe as a rulin'^ 

that the jurisdiction conferred by the Guardians 
and Wards Act was exclusive, and that the right 

of proceeding independently by civil suit no 
longer existed. ” 

On fcho other hand the learned advo- 
cate on behalf of the appellant referred 
to Shanifa v. ]\IuueJchan (7) in which 
case the Bombay High Court held that 
the remedy by way of a regular suit in a 
proceeding in which an application might 
have been made under the,Guardians and 
Wards Act was not ousted by that Act; 
but Jenkins, 0. J., in the course of his 
judgment, observed that in so holding 
the Bombay High Court was concluded 
by a.n earlier decision of that Court 
and his Lordship atdded: 

It appears to me under the circumstances 
prohtless to enter on any discussion of the ques- 
tion, for even if wo disagreed with t hat deci- 
sion we could only refer the matter to a Full 
^enoh. When however the legislature comes 
to amend Act 8 of 1890 (which I trust mav be 
at no distant date) it will, I think, be worthy of 
consideration whether the procedure under the 
Act should not be explicitly substituted for an 
ordinary suit, and the position of a father at 
the same time made clear.” 

Jenkins, C, J., therefore did not pur- 
poru to express any opinion of his own 
as to whether, if the matter were open, 
he would have decided the question one 
way or the other. Reference was also 
made to Ma Shzoe Ge v. Maung SJme Fan 
(I) in which a Pull Bench of the Chief 
(Jourt came to the conclusion that in the 
circumstances of that case, inasmuch as 

the person who claims to be the natural guar- 
dian had never had the custody of the minor,” 

it could not be held that a regular suit 
was barred. In Acharatlal Johesandas 

(5) [1915] 8 L. B. R. 211=29 I. C. 768. 

(6) [1919] 42 Mad. 647=53 I. C. 399 (P. B.). 

(7) [1901] 25 Bom. 574=3 Bom. L. R. 167. 
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V. Chimanlal PrahJiu^las (8), the Bombay 
High Court was 

“not prep.irod to hold thiifc the dictum of tho 
* * ^ ^ in Atinic Be^iint v. Narai/anih 

(3) to t'lG effect t hat a suit inter pirtos is not 
the proper proceedings was intended to be of 
such general application as virtuallv to overrule 
the decision of this Court in Sharija v, Mime- 
hhan f7):’' 

and Hcotfc, C. J. added that 

“S, 25 cannot apply to this case, for the ward 
has never l«ft or been removed from tho custody 

of his guardian. ” 

In MathiirabcDi v. D. Tewdry (9) 
Eobinson, J., dissented from Aranachalam 
V. lyamon (5) and followed Ma Shwe Ge 
V. Maung Shwe Pan (l)., but in Mathura- 
ban V. D. Ternary (9) as in Ma Shwe Ge 
V. Maung Shwe Pan (l) S. 25 had no ap- 
plication for the plaintiff had never had 
the custody of the minor. For these rea- 
sons. in my opinion the law as laid 
down by the Full Bench of the Madras 
High Court in Sathi v. Ramandi Pan- 
(G) was correct, and this appeal 
must be dismissed with costs. 

Sen, J. — I agree, 

K.n./r.k. Appeal dismissed. 

(8) ri9l6] ‘10 Born. GOO “37 I.'C. 215. 

(9) [1918] li I. C. 753. 
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Page, C. J. and Sen, J. 

/. G. Eobinson — Appellant. 

V. 

Central Bank of India, Ltd. — Respon- 
dents. 

First Appeal No. 73 of 1931. Decided 
on 2l3t July 1931, against decision of 
High Court on Original Side, in Civil 
Regular No. 316 of 1930. 

fa) Negotiable Instruments Act (1881), 
S. 131 — Whether collecting bank is guilty of 
^^shs^^ce within S. 131 depends on circum* 
stances of each case and is question of fact *“ 
Civil P. C. (1908), S. 100. 

Whether or not a collooting bank is guilty of 
negligonce within S, 131 must depend on oir- 
cumstancos of each particular caso and the 
question is purely one of fact. The tost of neg- 
ligence is whether the transaction of paying in 
any given cheque was so out of tho ordinary 
ooiirse tbat^it ought to have aroused doubts in 
the baniier s jnind and caused them to make 
inquiry. [P S 0 1] 

A cloru of a business agent pvcsoiitod a cheque 
to a collecting bank. 'Plie cheque was crossed 
and payable to and endorsed by a certain public 
officer and tho cashier knew that tho customer 
was a man of little moans but tho cheque was 
allowed to bo collootod and credited to tho bank 
account of tho said olerk without any further 
inquiry : 

Held that under tlio above oircinnstancos the 
bank was guilty of negligence booaiise whou tho 

said clerk presented tho cheque with a view to 


having it credited to his private account a 
casbiec of ordinary intelligence and experience 
shonld have been put on inquiry whether or not 
the credit ought to have been made. Therefore 
the bank was guilty of negligence and could not 
get the protec^on of S. 131: Commissionerfi of 

Australian 

BayiL Ltd., (1920) A. 0. 633; Aforisoa v. London 
County and \V estminister Bank, ( 1914 ) 3 K. B. 
356 and Ross v. London County, TTestmimsfer 
and Parr's Bank Ltd., (1919) 1 A'. B. 678, Foll.\ 
A. L. Underwood, Ltd. v. Bank of Liverpool and 
Martins, (1924) 1 K. B. 776 and Commissioners 
of State Saving Bank v. Pennewan Wright & 
Co., 19 0. L. R. 457. Ref. 

(b) Civil P. C. (1908), S. 100— Existence of 

commercial usage is question of fad. 

Whether a particular banking or mercantile 
usage exists or not is a question of fact. 

[P 8 G 2] 

Leach — for Appellant. 

Jeejeebhoy — for Respondents. 

Page. C. J . — ^Thia is a suitbrought by 
the drawer of a crossed cheque against 
the respondent bank to recover damages 
for conversion or, in the alternative, for 
the value of the cheque as money had 
and received by the respondent bank to 
the plaintiff's use. The material section 
of the Negotiable Instruments Act (26 
of 1881) is S. 131 which runs as follows: 

“ A banker who has in good faith and with- 
out negligence received payment for a customer 
of a cheque crossed generally or specially to 
himself shall uot, in case tho title to the cheque 
proves defective, incur any liability to tho true 
owner of the cheque by reason only of having 
received such payment.*' 

Now it is not contended on behalf of 
the appellant that in connexion with the 
receipt of this cheque by the respondent 
bank the bank was not acting bona fide. 
The allegation of tho appellant is that in 
receiving payment of this cheque and 
crediting the proceeds to the account of a 
customer the respondent bank was guilty 
of negligence. It is common ground that 
the customer to whose aooount the pro- 
ceeds ware credited had no title to the 
cheque, and that, as the cheque was not 
delivered to tho Corporation, the plain- 
tiff at all material times was the true 
owner of the cheque within S. 131. In 
these circumstances the plaintiff alleged 
that the respondent bank ware guilty of 
conversion, or, in the alternative, that 
tho plaintiff was entitled to recover the 
proceeds of the cheque as money had and 
raoeived to his use. 

It appears that on 12th October tho 
cheque in question was drawn on Daw- 
sons Bank, Ltd., Rangoon, in favour of 
the Corporation of Rangoon or order for 
Rs. 2,361.12-0. It was drawn on behalf 
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of the plaintiff J. G. Robinson by his 
attorney R. S. Danhra, and it is common 
ground that Mr. Dantra had authority to 
draw this cheque as the attorney and agent 
of the plaintiff. The.cheque was drawn 
in favour of the Corporation of Rangoon 
in payment of municipal taxes due from 
the plaintiff to the Corporation. Now 
Mr. Dantra had in his employment a 
clerk, Manilal Shivchand Shah, who was 
known to Mr. Dantra, and to those who 
worked with and under him, as M. S. 
■Shah. It so happened that Mr. Dantra 
at the time when this cheque was drawn 
was also the agent of Dawsons Bank, 
and there can be little doubt that Manilal 
Shivchand Shah had become acquainted, 
at any rate to some extent, with the na- 
ture of the business carried on by bank- 
ers. Mr. Dantra having drawn this 
cheque on behalf of the plaintiff in 
favour of the Corporation, handed the 
cheque to Shah with a direction that 
Shah should deliver it to the Corpora- 
tion. Shah failed to do so, and nothing 
more is known about the history of this 
cheque until 9th December 1929, when 
Shah having forged what purported to be 
an endorsement on the cheque on behalf 
of the Corporation, proceeded to the res- 
pondent bank, and tendered this cheque 
over the counter to one of the clerks of 
the bank for collection. At the same 
time Manilal Shivchand instructed the 
bank to credit the proceeds of the cheque 
to a savings bank account which he had 
opened with the respondent bank on 8th 
October 1929 in favour of an infant girl 
Savitabai, of whom he assorted that he 
was the guardian. The clerk to whom 
the cheque was tendered accepted the 
cheque; endorsed it with a rubber-stamp 
to this effect “ payee’s eadorsemeafe gua- 
ranteed. For the Central Bank of India, 
Ltd., Agent,” and took the cheque to one 
Tracy, who'wasthe Assistant Accountant 
of the respondent bank, and at that time 
was acting as the Chief Accountant. 
What Tracy did after ha had received 
the cheque may be stated in his own 
words: 

I received Ex. “A** {i, e,, tlie cheque in suit) 
from jMaiing Nyun Pe (the clerk to whom the 
cheque had been tendered by Shah), with several 
either cheques. I remember receiving this cheque 
Ex. A, and I noticed that it was to order and 
was a crossed cheque payable to the Corporation 
of Rangoon. I also noticed that it purported to 
be endorsed by the Chief Superintendent of the 
Corporation of Rangoon. I did not know that 
Ihere was such an official as the Chief Superin- 
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tendent of the Corporation of Rangoon, I knew 
that Manilal Shivchand was not a person whose 
endorsement I could guarantee. That was v/hy 
I did not sign the guaranteo-stamp. 1 knew that 
there was a savings bank account which IMani- 
lal Shivchand had opened in the name of his 
infant daughter. I had no time to inquire why 
Manilal Shivchand was paying into this savings 
bank account a crossed cheque drawn in favour 
of the Corporation of Rangoon. 

“ Q : The reason that you did not inquire 
why this crossed cheque drav/n in favour of the 
Corporation was being paid into tha savings 
bank account of this infant was that you had 
no time ? 

“ .1 : I knew that the cheque had been drawn 
by Mr. R. S. Dantra, who was the agent of Daw- 
son Bank, and I thought that he would be in the 
best position to know whether the cheque was 
properly endorsed. I knew his signature very 
well. Those are the reasons why I did not in- 
quire. I did not comnannicate with Mr. Dantra 
when the cheque had been presented tt> me for 
signature. I passed them on to the cashier for 
collection. I do not know who was the cishier 
of Dawsons Bank at that time. The money was 
collected by my bank from Dawsons Bank and 
credited to the savings bank account.” 

The cheque without the guarantee of 
the .payee’s endorsement haying been 
signed on behalf of the respondent bank, 
was returned bo l^awsons Bank, and 
cleared the same day through Lloyd’s 
Bank, and the proceeds of the cheque 
were immediately credited to tha savings 
bank account of tha infant of whom 
Manilal Shivchand had stated that he 
was the guardian. On 9th December, 
when this cheque for Rs. 2,361-12-0 was 
credited to s’avings bank account of 
Savitabai, that account stood in credit 
to an amount of Rs. 5. On 10th Decem- 
ber Manilal Shivchand draw out of tha 
savings bank account Rs. 2,360 leaving a 
balance of Rs. 6-12-0. This account was 
not further operated upon. In January 
1930 Manilal Shivchand Shah absconded 
and when the Corporation served upon 
the plaintiff a farther demand for pay- 
ment of the taxes the fraud was dis- 
covered. 

The question that falls to be deter- 
mined is whether ift those circumstances 
tha respondent bank in receiving pay- 
ment of this cheque, and crediting the 
proceeds to the savings bank account of 
the infant Savitabai, was guilty of neg- 
ligence. 

Now what is tha duty of a collecting 
bank having regard to the terms of 
S. 131, Negotiable Instruments Act (26 
of 1881). In Commissioners of Taxation 
V. English, Scottish and Australian Bank 
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Lt^l. (l), Lord Dunedin, delivering the 
.judgment of the Privy Council observed: 

lu the c:«so of Co;/n;n.$.s?on(?r.9 of Stitc S-U'- 
inr/s Dinl: v. Pcrmcvan Wrinht &, Co. (2), in tbo 
High Court of Austr-ilia, Isaacs, -J., says: CVp.art 
from the well-established rule that whether or 
not the evideuco establishes that a person acts 
without neglij^^nce is a f(uestion of fact, the 
legal principles found in MorUon v, Loudon 
Counti! and j{V-^^?h)n-s/cr Bank (3) and relevant 
to the present case are (i) that the fiuostion 
ishouJcl in strictness he determined separately 
[With regard to each chefjue; (ii) that the test of 
negligence is v/hether the transaction of paying 
in any given cheque was so out of the ordinary 
course that it ought to have aroused doubts in 
the banker’s mind, and caused them to make in- 
quiry. If there be inserted after the words 

given cheque ” the words “coupled with the 

circumstances antecedent and present,” their 

Lordships think this is an accurate statement 
01 the law,” 

Allying the law thus laid down to 
the facts of the present case the question 
19 whether in the circumstances disclo- 
sed in the evidence the respondent bank 
^as guilty of negligence in receiving pay- 
ment of the cheque in suit. 

On behalf of the respondent bank it is 
contended that however suspicious might 
be the circumstances in connexion with 
the presentation of a crossed cheque for 
collection, the collecting bankisunder no 
obligation to make any inquiry for the 
purpose of ascertaining whether the 
cheque is a genuine cheque, or whe- 
ther the endorsements upon the cheque 
are genuine or forged endorsements. It 
19 urged that the sole obligation of a col- 
lecting bank, if it suspects, or is put on 
inquiry as to, the genuineness of a crossed 
cheque or the endorsements thereon is to 
refrain from signing the guarantee of the 
collecting bank that the endorsements 
are genuine, and that if it forwards the 

cheque to the paying bank in that con- 

dition It IS absolved from further respon- 
si^bility in the matter. It is contended 
that in such circumstances, according to 

the usage of bankers obtaining in Ran- 
goon, the paying bank must elect to pay 

cheque on its own res- 
ponsibility and if it pays the cheque the 
CO lecting bank 19 ^t liberty, however 
extravagant the endorsements on the 

cheque might be. to credit the proceeds 
0 the account of the customer who had 
^^red^iUoj^ coUeeJii^n. In the first 

(1) [1^20] A. G. 083=89 L. ‘j. E. G^m-iaS 
L. T. 34=30 T. L. R. 305, 

(2) 19 C. L. R. 457. 

(3) [1914] 3 K. B. 350=83 L. J. K. B. 1202= 

T. L. R. 481=19 Com 

Cas. 273=58 8. J. 463.- ^om. 


place I am not satisfied that any such 
usage has been proved in the present 
case. Whether the usage exists or not 
IS a question of fact, and the usage upon 
which the respondent bank relies is that 
in the case of every crossed cheque the 
collecting bank signs a form guarantee- 
mg the genuineness of the endorsement 
on the cheque. The only evidence in 
support of such a usage is to be found 
in the- testimony of Mr. Thakur, the 
agent of the respondent bank. In cor- 
roboration of the usage as stated by Mr. 
Thakur reliance was placed on the evi- 
dence of Mr. Wing, the accountant of Daw- 
sons Bank. The evidence of Mr. Wing 
however is not to tbe same effect. He 
stated that : 


II 


If there is any irregularity in the cheque it 
is usual for the collecting bank to guarantee 
the endorsements. If there is no such guaran- 
tee it is the usual practice to return the cheque 
unpaid. If there is no such guarantee the pav- 
ing bank pays the amount of the cheque on its 
own responsibility.” 


I am not satisfied upon the evidence 
adduced in the present case that a usage 
in the form stated by Mr. Thakur has 
been proved, but in my opinion, assum- 
ing that a usage of this nature obtains 
amongst bankers in Rangoon, whatever 
rights or obligations may arise there- 
under as between the collecting and the 
paying bank, conformity to such a usage 
would not ipso facto as held by tbe lear- 
ned trial Judge, absolve the collecting 
bank from all further responsibility in 
connexion with the receipt of a crossed 
cheque. In every case the test to be ap- 
plied in order to ascertain whether the 
collecting bank was guilty of negligence 
within S. 131, Negotiable Instruments 
Act, is that laid down by Lord Dunedin 
in the Commissioners of Taxation v. Eng^ 
lishf Scottish and Australian Bank Ltd» 
( 1 ). 

Now, did the collecting bank in the 
present oase, having regard to the facts 
disclosed in the evidence, take such rea- 
sonable care in connexion with the pay- 
ment of this cheque as a member of the 
mercantile community conversant with 
banking business would be expected to 
take ? What information had the res- 
pondent bank in its possession when 
Manilal Shivchand tendered this cheque 
for collection ? Manilal Shivchand was 
known to the accountant Tracy, whose 
duty it was to exercise reasonable care 
in this matter on behalf of the respon- 
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dent bank. Tracy knew that Manilal 
Shivohand was merely a clerk, and in his 
evidence Tracy admitted that Manilal 
bhivohand was not a person upon whose 
statement the bank would guarantee the 
endorsement on a cheque. The respon- 
dent bank knew that this crossed cheque 
had been drawn in favour of a public 
body, the Corporation of Rangoon, for 
Rs. 2,361-12-0. It know that the cheque 
was being tendered for collection by 
Manilal Shivchand, a man of no sub- 
stance. It knew that the cheque was 
presented for collection with instructions 
thao the proceeds should be credited to 
the savmgs bank account of an infant, of 
whom Manilal Shivchand claimed to be 

also l^now 

that the cheque was endorsed with a 
rmbber stamp Chief Superintendent, 
Oorporation of Rangoon,” and an rlle- 

of that official written in ink under the 
rubber stamp. I should have expected 
that a gentleman entrusted with the 
duties of the Chief Accountant of the res- 
pondent bank would have been acquain- 
ted with the names and designations of 
the senior officials of the Corporation. 
As a matter of fact, there is no such offi. 
cial as the Chief Superintendent of the 
Corporation of Rangoon. But for the 

cZ? ^ that 

bank was not to be deemed L have 
notice that there is not such an official 

as the Chief Superintendent of the Cor- 
poration of Rangoon. Tracy in his evi- 
dence stated that he did not know whe- 
ther there was such an official or not, 
and there is no reason why his state- 
ment should not be believed. At any 
rate, the endorsement of the cheque 
would not have enlightened him, because 
what purported to be the signature of 

that official was a mere scribble that was 
wholly illegible. 

In my opinion however the most: casu- 
al perusal of the cheque ought to have 
,arousea suspicion, and put the bank on 

dnvQa’^^ genuineness of this en- 

doisement, for it was a crossed cheque 

R8 2 36ri2n^Z '^Publicbodyfor 

Mark for collection and payment into a 

account opened by 

he wiZ”^ whom 

of 'T/j-r/y ; Commissioners 
f Taxation v. English, Scottish and 
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Australiin Bauh, Lid. (l) where the 
question was wliether the bank was neg- 
ligent in crediting a cniitomer s account 
with the proceeds of a stolen hearai 
cheque drawn in payment of taxes, Lord 
Dunedin observed : 

If the cheque had been in a different fonn 
things might well have been otherwise. Tboir 
Lotdships cannot help remarking that to a oer- 
tain extent the appellants have themselves to 
tnank for what has liappened, owing to the 
tenns^of their instructions. If they had insis- 
ts tnat in the case of payments made at the 
office, as tney did insist in the case of drafts 
sent j\ post, the cheques should lie made ]ia\'- 
ablo to the Commissioners of Taxation, then 
there would have been something on the face 
of the cheque to arouse inquiry. The fact that 
the cheque was to bearer distinguishes this case 
from Commisstoners of State Savings Bank v, 
Permeivan Wright it Co. (2). In that case in the 
case of 36 cliques, the cheques were drawn in fa- 
vour of the Commissioners, orhadsuch markiu^s 
on them as showed that thev were drawn for the 

purpose of paying duties. This was held, their 
Lordships think rightly, to be a circumstance 

which ought to have put the bank on inquirv 
when such cheques were presented bv a private 

Again in Boss v. London Countn WesU 
minster and Par/s Bank, Ltd. (4), Bail, 
hache, J., stated that 

the question is whether the employees of a 
bank authorized to receive its customer’s cheques, 

^ private customer presents for 
collection a crossed cheque piyablo to and en- 
dorsed by a public official, ought before treating 
the customer as the person entitled to the 
cheque and receiving payment of it for him, to 
make inquiry as to the customer’s title to the 
cheque, and in the event of their failing to 

do so are guilty of negligence It is 

therefore necessary to consider whether a bank- 
cashier of ordinary intelligence and care on 
having these cheques presented to him bv a pri- 
vate customer of the bank would be informed 

by the terms of the cheques themselves that it 
was open to doubt whether the customer had a 
good title to them. Each of the cheques iu 
question was drawn payable to— “ The officer in 
charge, Estates Officer, Canadian Overseas Mili* 
tary Forces,” and was endorsed by that officer 
under the same description. Each cheque bore 
upon its face the fact that it was payable to the 

officer of a public department and not to a pri- 
vate person, and the endorsement on each 
cheque showed that it was being negotiated by 
that officer. It is not in accordance with the 
ordinary course of business that a cheque so 
drawn and endorsed should be used for the pur- 
pose of paying the debt of a private individual. 

It was highly 'improbable that the officer in 
charge of the Estates Office would hand to cle 
"Volpi cheques in this form with the intention 
that the latter should pay them into his private 
account. It therefore seems to me that when de 
Volpi presented these cheques with a view to 
having them credited to his private account a 

(4J [1919] 1 K. .B. 678=88 L. J. K. B. 927— 

120 L. T. 636=63 S. J. 411=35 T. L. R. 

315. 
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cachier of orclinarv intolligence and experience 
should have been put on inrjuiry whether or not 
the credit ought to bo made. I have come to 
tho conclusion that the oinployees of the defen- 
dants in trciting do \’olpi as the person entitled 
to the che juos and in rccoiving or assiiUin.g in 
receiving payment of the cheques for him with- 
out making any in juiry whether ho was enti- 
tled to the cheques, failed to exorcise due care 
and were guilty of uegiigence, and therefore 
that tlie defend luts are not within tho prolec* 
tiou of S. 82,” 

lu tbab case the statute that was ap- 
plicable was S. 82, English Bill of Ex- 
change Act, 1882, which is to the same 
otfoct as S. 131, ^Negotiable Instruments 
Act. I respectfully agree with the ob- 
servations of Bailhacho, J., in Boss case 
U) confirmed as they were by the Court 
of appeal in A. L. U mlerwood. Limited^, 
Hank of Liverpool and Martina (5) at 
p. 793, and applying the test laid down 
by Lord Diinedin in Commissioners of 
Taxation v. Enfjlish, Soottish and /lus- 
iralian Bank, Limited{\)^ lam clearly 
^of opinion that the respondent bank on 
receiving tho cheque in suit tendered 
for collection by Manilal Shivchand in 
order that the proceeds should bo cre- 
dited to Savitabai’s account was under 
‘an obligation to make inquiry as to 
whether tho customer was entitled to 
receive the proceeds of this cheque, hav- 
ing regard to tho form of the cheque and 
its endorsement, and tho circumstances 
•in which it was tendered for collection. 
,But tho case does not rest there, because 
at the time when it was tendered for col- 
lection there was also a further endorse- 
ment on this cheque: “ Pay signature 
guarantee for Savitahai Manilal Shiv- 
chand.” Now, although those words do 
not make sense if strictly read, it may 
be taken, I think, that Manilal shiv- 
chand endorsed tho cheque in this way 
because he thought it well to volunteer 
his personal guarantee of the gonuinoneaa 
of the ondorsotnent which purported to 
be that of the Chief Superintendent of the 
Ooiporation of Rangoon. Why should 
Manilal Shivchand have volunteered to 
give such a guarantee unless ho was 
afraid that the respondent bank, acting 
v;ith such prudence as a banker is bound 
to oaarcise in the course of his business, 
would 3U3f)Ocb the genuineness of what 
purported to ha the endorsement of the 
Corporation of Rangoon? Tracy, ob- 

(5) [1921] 1 K. ii. 775=93 L. J. K. a7G90^131 
]■;. T. 271=28 Com. O.is. 182=02 S. J 
7lG=iO T. L. U. 302. 


serving this endorsement by Manilal 
Shivchand on the back of the cheque, at 
onco decided that he could not act upon 
suen an endorsement, or place any reli- 
ance on a guarantee by such a person 
as Manilal Shivchand. In those circum- 
stances, in my opinion, the respondent 
bank was bound to satisfy itself that 
Savitabai was entitled to receive pay- 
ment of this cheque before it credited 
the proceeds to the savings bank account 
that had been opened in her name. 

Now, with all this information in its 
possession creating suspicion as to the 
genuineness of this endorsement, were any 
inquiries instituted by Tracy or any one 
else on behalf of the respondent bank to 
ascertain whether the endorsement was 
genuine or a forgery or whether Savi- 
tabai was entitled to receive payment of 
the cheque? None whatever. Why not ? 
Because the respondent bank, forsooth, 
contended that it was absolved from all 
responsibility in connexion with tho col- 
lection of this cheque after having sent 
the cheque to Dawsons Bank without a 
guarantee by the bank that the endorse- 
ment was genuine. Such a contention, 
in my opinion, is wholly misconceived 
and unsustainable. Why was it that 
this cheque was paid? I am satisfied and 
hold that it was paid because of the neg- 
ligent conduct of the respondent bank. 
The simplest inquiry would have disclos- 
ed that the endorsement on this cheque, 
purporting to be that of the Coiporation, 
was a forgery. If the respondent bank 
had sent tho cheque to the officers of the 
Corporation of Rangoon for perusal and 
information as to whether the endorse, 
mont purporting to be that of the Chief 
Superintendent of the Corporation of 
Rangoon was genuine or not, they would 
have received an answer back in less than 
tan minutes. The answer would have 
bean that the endorsement was a forgery, 
and the reasonable suspicion as to its 
genuineness that the respondent bank 
had entertained would have been justi- 
fied. Or, again, if the respondent bank 
bad informend'Dawsons Bank of the facts 
in its possession in connexion with the 
receipt of this cheque, and the oircum- 
stancos in which it had been tendered 
for collection by Manilal Sl\ivohand, no 
one can doubt that Dawsons Bank would 
not have paid the cheque. Mr. Tracy in 
his evidence stated that he made no in- 
quiries because ho had no time," and 


1932 Abdulla v. 

it was urged by the learned advocate on 
behalf of bha rospondanb bank bhab busi- 
ness could nob be carried on if banks 
were bound to investigate the right of 
their customers bo receive the proceeds 
of all cheques that were tendered for col- 
lection. No doubt that is so, and I do 
nob suggest that banks are under any 
such obligation, bub the answer to the 
respondent’s contention is that 

*' if banks for fear of oRending thpir customers 
will not make inquiries into unusual circum- 
stances, they must take with the banerit of not 
annoying their customer the risk of liability 
because they domot inquire: per Scrutton, L. J., 
in A. L. JJnderioood, Limited v. Bank of Liver- 
pool and Martins (5).*’ 

Now this case turns solely upon an 
issue of fact, and no question of law is 
involved, for whether or nob a collecting 
bank is guilty of negligence within S. 131, 
Negotiable Instruments Act, must de- 
pend upon the particular circumstances 
obtaining in each case. In the present 
case, with all due respect bo the learned 
trial Judge, I have no doubt that the 
respondent bank was guilty of negligence 
in receiving payment of this cheque for 
Savibabai, and that the plaintiff is en- 
titled to a decree. The result is bhab 
the appeal is allowed, the decree of the 
trial Court set aside, and a decree pas- 
sed in favour of the plaintiff for the sum 
claimed, and interest thereon at 6 per 
cent, from the date of judgment, and 
costs in both Courts. The learned ad- 
vocate on behalf of the appellant is en- 
titled to special costs as awarded bo the 
learned advocate for the respondent bank 
in the trial Court. 

Sen, J. — I agree. 

b.v./r.k. Appeal allowed, 
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Page 0, J. and Sen, J. 

Abdulla Abdul Gani — Appallanb. 

V. 

B, K. Ghatterjee — Respondent. 

Civil Miso. Appeal No. 33 of 1931, De- 
cided on 7th July 1931, against order of 
Diat, Judge, Myaungmya, in Giyil Regu- 
lar Suit No. 95 of 1930. 

Civil P. C. (1908), S. 51 — Interim receiver 
appointed at instance of decree-holder can- 
not sue for possession of property after sale 
certificate has been granted to auction-pur- 
chaser In case of suit by receiver Court 

cannot apply provisions of Civil P. C. (1908), 
O. 1, R. 10. 

An iufcerim receiver appointed at the iastauce 
of the decree-holder becomes functus oQioio 
after the sale of the property in execution of 
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the decree and grant of certificate iu 

favour of the purchaser, and ibe Court, has no 
power to allow him to file suit for possession 
on behalf of the auctioa-yurchasor who aloao 
is entibied to sue for possession. Wtiea such a 
suit is instituted by the receiver the Court ought 
not to exercise the jurisdiction vested in it 
under 0. 1, R. 10. 

A obtained a mortgage decree against B and 

O o O 

applied for execution on 8th April 1927. On 
I'ith May 1927 B sold part ol the property to C. 
Svibsequently an iuterim receiver of the mort- 
gaged property was appointed at the instance 
of A. In Jinuary 1929 the whole property in- 
cluding that sold to C was sold in auction in 
execution of the decree and wpvS pur^hised by 
A. .No objection being raised by B or anyone 
else the sale was confirmed and a sale cerciti- 
cate was granted. The sale proceeds proving 
insufficient to satisfy the decree a personal 
decree for the bilauoe was passed against B. 
Subsequently the receiver after obtaining leave 
to sue C for possession of the property sold to 
him on the ground that he refused to deliver 
possession thereof, ftlod a suit against C: 

IXcld : that after the s ile certificaLe had been 
issued the person who was entitled to sue for 
possession of the property was the auction-pur- 
chaser A and not the receiver and that it was 
not a case iu which the Court ought to exercise 
jurisdiction under 0. 1, R. 10. [P 12 C 2] 

Leazh and Giiujuli — for Appallanb. 

P. S. Ghari — for Respondent. 

Judgment. ^This appeal must be al- 
lowed, On 15bh March 1927, a Ohetbyar 
firm obtained a mortgage decree against 
one Po Sin, On 8th April 1927 an ap- 
plication was made for execution of the 
mortgage decree. On llfch May 1927, 
the judgment-debtor sold part of the 
property subject to the mortgage to the 
appellant. On 19fch July 1923 an in- 
terim receiver of the mortgaged pro- 
perty was appointed at the instance of 
the decree-holder, and the interim ap* 
pointment of the receiver was condrmed 
on 26th November 1923. The receiver 
was appointed because the wife of the 
judgment-debtor had filed a declaratory 
suit claiming an interest in the mort- 
gaged property, and also had applied for 
a stay of the sale in execution of the 
decree, and the learned District Judge 
was of opinion that the best way of 
“frustrating the design of the judgment- 
debtor and bis wife” to defeat and ob- 
struct the sale in execution of the decree 
was to appoint a reoaivar. 

The receiver who was appointed was 
the present respondent. On 14bh Janu- 
ary 1929 the whole of the property sub- 
ject to the mortgage was sold in execu- 
tion of the decree, including the property 
sold on 14th May 1927, bo the appellant, 
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and the property was purchased by the 
decree-bclder. No objection was raised 
jy the judgment-debtor cr anyone else 
to the sale. On 11th June 1929 the sale 
was confirmed, and on 29th September 
1929 a sale O 0 rtific?«te was granted. On 
llth December 1929, as the proceeds of 
the sale were not .sutliciont to satisfy the 
decree, a personal decree for the balance 
^as passed against the judgment-debtor. 
On 18th November 1930, the receiver, 
as receiver, applied for leave to sue the 
appellant for possession of the property 
sold to him, upon the ground that he had 
refused to deliver up possession of the 
property to the receiver, and on 3rd De- 
cember leave in the behalf having been 
granted, the present suit was filed. A 
preliminary issue as to whether the suit 
was maintainable was tried and deter- 
mined by the learned District Judge, who 
passed a decree in favour of the respon- 
dent. The appellant thereupon filed the 
present appeal. 

There is only one point that falls for 
determination in the appeal, namely, 
whether in the circumstances obtaining 
in the present case, the respondent, re- 
ceiver, was entitled to sue for possession 
of the property. On behalf of the res- 
pondent^ it is urged that inasmuch as 
the receiver was granted all the powers 
that a receiver could be given under 
0. 40, he was entitled as receiver to sue 
for possession of the property. On the 
other band it is urged on behalf of the 
appellant that as a sale certificate was 
granted by the Court to the Chettyar 
who had bought the property at the auc- 
tion sale, the only person entitled to 
recover possession of the property was 
the auction-purchaser. Now, it is com- 
mon ground that the effect of the sale 
certificate was that an absolute title to 
property in suit passed to the ancbion- 
pui chaser, and it is also conceded on be- 
half of the respondent that the right of 
the receiver to sue did not depend upon 
the receiver possessing any title to the 
property but upon the authority in that 
behalf that ho had been given under the 
Older of the Court. In my opinion, in 
so far as the Court granted him autho- 
rity to sue for possession of this pro- 
perfcy the authority granted in that be- 
half must be taken to have been with- 
drawn when the Court by the oortifioate 
of sale granted an absolute title in the 
property to the auction-purchaser, there- 


by authorizing him to sue for possession 
thereof. It became obvious that that was 
the position after the following question 
had been put to the learned advocate for 
the respondent : 

Assume that ths receiver brought a suit for 
possession, and that the anction-purchaser -also 
brought a suit for possession, (it being common 
ground that they are not entitled to possession 
iu the same right) which suit would succeed, 
and which suit would fail ?” 

To that question there can be but one 
answer. I am clearly of opinion that the 
suit of the auction-purchaser would suc- 
ceed. In my opinion after the sale cer- 
tificate had been issued the person who 
was entitled to sue for possession of thoj 
property was the anction-purchaser, and 
not the receiver. The result is that the 
suit fails. 

It was however further urged on be- 
half of the receiver that this is a case in 
which the Court ought to exercise the 
jurisdiction with which it is invested 
under 0. 1, R, 10. In my opinion, in 
the circumstances obtaining in this case, 
the Court ought not to accede to that 
contention. Why the Chettyar elected 
to allow the suit to be filed for posses- 
sion by the receiver is a matter of con- 
jecture. It may be as suggested by the 
learned advocate for the respondent, that 
he took that course because he thought 
that a suit brought by an officer of the 
Court would be more likely to succeed^ 
than a suit brought by a Chettyar ; or 
again, it may be that his advisors took 
the view thrt if the Chettyar himself 
brought a suit for possession he might 
find his claim countered by the provisions 
of S. 47, Civil P. C. Be that as it may, 
it is quite clear that whatever the amount 
of mesne profits the receiver might ba 
able to claim all that the auction-pur- 
chaser would be entitled to recover would 
be mesne profits from the date upon 
which the sale took place. In these cir- 
cumstances, in our opinion, the Court 
ought not to apply the provisions of 
0. 1, R. 10. 

The result is that the appeal is al- 
lowed, the decree of the District Court 
set aside, and the suit dismissed. W© 
make no order as to costs. 

Sen, J. — I agree. 

r.m./r.k. Appeal allowed. 
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Page, C. J. and Sen, J. 

Ak Foon — Appellant. 

V. 

Hoe Lai Pat and others — Respondents. 

First Appeal No. ol of 1931, Decided 
on 27Gh July 1931, against decision of 
High' Court on Origical Side in Civil 
Regular No. 410 of 1930. 

(a) Transfer of Property Act (1382), S. 53 
— Pri nciples underlying S. 53 should be ap- 
plied to transfer of moveable property. 

The principles underlying 13 Eli^., Oh. 5, and 
S. 53, T. P. Act, ought to be applied in India to 
transactions relating to the transfer ot moveable 
property, upon the ground that those principles 
are in accordance with justice, equity and good 
conscience : 10 Czl. 616, Foil. ‘[P 13 G 2] 

(b) Transfer of Property Act (1882), S. 53 
— Innocent transferee for value is protected 
— Mere knowledge of impending execution 
against transferor does not make transfer 
mala-fide. 

The object of the last paragraph in S. 53 is to 
protect an innocent transferee for value not- 
withstanding that the transferor m ly be nctnated 
by a desire to defeat or delay his cidlitors. The 
mere knowledge of an impending execution 
against the transferor is not sudicieat to make 
the transferee a transferee otherwise than in 
good faith when he does not share the intention 
of the transferor to defeat or delay his creditors. 
But a transferee for value who accepts the trans- 
fer for the purpose of helping the transferor to 
convert his immovable property in monov which 
can be easily concealed and kept out of reach of 
bis creditors and thus defeat the creditors can- 
not be said to bo a transferee in good faith • 24 
Cal, 825 and 22 W, R. 473. Fell, ; (English cases 
referred). [p 14 q i 

(c) Transfer of Property Act (1882), S. 53 

— Fair value— Presumption is that transaction 
is bona fide. 

Where it is proved that the transferee paid 
what was the fiir value cf the property the 
■Court will lean towards holding that the trans- 
feree acted bona fide in the transaction : 5 Bom. 
L. E, 142, Foil. [P 15 0 1 ] 

Clifton and SeinTun Aicng—Aov Appel- 
lant. 

Half — Respondents 2. 3 and 4. 

Page, C. J, — At one time the plain- 
tiff and defendant 1 were in partner- 
ship. The partnership was dissolved in 
1927. la February 1930 the plaintiff 
obtained a decree for over Rs. 40,000 
against defendant 1 and forthwith ap- 
plied for execution of the decree. On 
21st March 1930 execution issued by way 
of personal ari'est of defendant 1, but it 
was not possible to effect this ari'est, and 
on 23th March the plaintiff in execution 
of the decree attached certain timber 
which was lying in the godown of defen- 
dant 1 within the Rangoon foundry. 

When the attachment was made, de- 
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fendant 2 informed the bailiff tliat on 
2ith March 1930 he and defendants 3 :ind 
4 jointly .had purchased ail the timber 
lying in defendant I's godown, exclusive 
of some timber that was newly cut, and 
timber of European quality. As the 
plaintiff refused to withdraw his attach- 
ment an objection to the attachment was 
filed in the execution proceedings by de- 
fendants 2 to 4, and their objection was 
upheld. Thereupon the plaintiff insti- 
tuted the present suit for a declaration 
that at the time of the attachment the 
property in the timber remained in defen- 
dant 1, and that the sale by defendi.nt 
1 to defendants 2 to 4 was voidable as 
being a^transaction made with intent to 
defeat and delay the creditors of defen- 
dant 1. 

Now at Common law and apart from 
insolvency, a person may dispose of his 
property as he chooses. Ho is at liberty 
to pay his creditors in any order, pre- 
ferring one or more of them to the others; 
and although he is in embarrassed cir- 
cumstances he may transfer his property 
or any part thereof by way of sale, gift 
or otherwise, provided the transaction 
does not infringe the provisions of S. 53, 
T. P. Act, which relates to immovable 
property, or the rules sot out in 13 Eiiz., 
ch. 5. 

Now, 13 Eliz., ch. 5 was repealed by 
the Transfer of Property Act (1882). but. 
it has been held that the principles un-' 
deriving 13 Eliz., ch. 5. and Intake it also! 
S. 53, T. P. Act, ought to be applied in' 
India to transactions relating to thel 
transfer of moveable property unon the| 
ground that those principles are in accor- 
dance with justice, equity and gooi con- 
science * Abdul Bye v. Mir Mahomed 
Mozaffar Hossein (1). 

It follows therefore in the present case 
that if the transfer by defendant 1 to 
defendants 2 to 4 was a transfer made 
with intent to defeat or delay the credi- 
tors of defendant 1 it was voidable at the 
option of any creditor so defrauded pro- 
vided that the rights of defendants 2 to 
4 would be preserved if they were bona 
fide transferees of the property for con- 
sideration. 

In Twyne’s case (2), it was held that : 

“ notwithstanding hero was a true debt due to 
Twyne, and a good consideration of the gift, vet 
it was not within the proviso of the said Act of 
13 Eliz., by which it was provided that the said 

~(1) [1831] 10 Cal. 616=11 I.A. 10^ 

(2) 3 Coke SO. 
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Act shall not extend to anv estate or interest in 

4 

lauds, etc., goods or chattels, made on a good 
consideration and bonr. fide ; /or, although it is 
on a true and good consideration, yet it is not 
bona fide, for no gift shall he deemed to bo bona 
fide w ilhin the said proviso ^vhich is accom- 
panied with any trust.” 

And in Alioii v. Harrison (3) Giffard, 
L. J.. observed : 

“ I have no hesitation in saying that it makes 
no difference in regard to the Statute of Eliza- 
beth whether the deed deals with the whole or 
only a part of the grantor’s property. If the 
deed is bona fide that is, if it is not a more cloak 
for retaining a benefit to the grantor, it is a 
good deed under the Statute of Elizabeth : see 
ii]so Ft pnrtc Gamcn (4), Masliehjnc v. Sinith 

(5), Gletjg v. Ih-omleif (G) and Re Faseyll).** 

In my opinion however the rule laid 
down in T'lnjne's case (2) and in Alton v. 
Harrison (3) does not necessarily deter- 
mine the matter, and I agree with the 
observations of Mukerjee and Holm- 
wood, JJ., in J/a/n'm Laly. Mooshahar 
Sahu (8), at p. 1012 : 

"that if the intent of the transferor is not only 
to sell tho property, but forthwith to abscond 
with the proceeds so as in effect to withdraw the 
properly from the fund available for the cre- 
ditors without providing an equivalent, in such 
cases, there would be an intention to defraud 
creditors which, if the purchaser had notice of 
it, would avoid the sale. To put the matter in 
another way, although a transfer, which is a 
mere cloak for the retention in the grantor of 
a benefit in the property transferred, is not a 
transfer in good faith, the test is by no means 
exhaustive; there may bo cases in which tho 
transferee is intended to take an absolute title 
in the property, but tho object of tho transfer is 
to convert Jand into money, and thuo place it 
beyond the reach of the creditors of the grantor; 
a transfer of this description cannot legiti- 
mately be regarded as a transfer made in good 
Ifaith.” 

In my opinion, the true rule was laid 

down in Ishan Chunder Das Sarkar v. 

Bishu Sirdar (9) in which Maclean, C.J., 

and Banerjee, J., observed: 

“A consideration of the section taken as a 
whole, leads us to tho view we have taken, that 
the object of the last paragraph of S. 63 is to 
protect an innocent transferee for value, not- 
withstanding that the transferor may be 
actuated by a desire to defeat or delay his cre- 
ditors. But there arises a further question, whe- 
ther where a transferee for value has knowledge 

(3) [1PC9] 4 Ch. A. G22=38 L. J. Ch. 669=21 
L. T. 282=17 W. R. 1034. 

(4) [1879] 12 Ch. D. 314=40 L. T. 789=27 W. 
R. 744. 

(5) LU02} 2 K. B. 158=71 L. J, K. B. 476=86 
L. T. 832=9 Manson 139. 

(6) [1912] 3 K. B. 474 = 81 L. J. K. B. 1081= 
lOG L. T 825. 

(7) [1923] 2Ch. 1 = 92 L. J. Ch. 400 = (1923) 
B. A 0. R. 8=129 L. T. 132. 

(8) [1907] 34 Cal. 999=11 C. W. N. 889=6 0. 
L-. J. 410. 

(9) [1897] 24 Cal. 825=1 C. W. N. 665. 


of an impending execution against tho trans- 
feror, such knowJedge itself is sufficient to 
vitiate the transfer and make it one not in good 
faith, notwithstanding that the transferee may 
not be aware of any intention on the part of the 
transferor to defeat or delay his creditors, and 
notwithstanding that ho may honestly believe 
that tho sale is resorted to for the purpose of 
paying the creditors. We are of opinion that 
mere knowledge of an impending execution 
figainst a transferor is not sufficient to make 
the transferee a transteree otherwise than in 
good faith, when he does not share the inten- 
tion of the transferor to defeat or delay his cre- 
ditors. 

This view is fully supported not only by 
reason, but also by authority ; see the case of 
Ra7nburan Singh v. Janhee Sahoo (10). We 
are not prepared however to accept as correct 
the extreme contention urged on behalf of the 
appellant, that all that was necessary to consti- 
tute a transferee in good faith within tho mean- 
ing of S. 53 was that the transfer should bo 
‘real, and that, although the transferee might 
share the intention of the transferor to defeat 
or delay creditors, he would still be a transferee 
in good faith. It cannot be said that a trans- 
feree for value who accepts the transfer for the 
purpose of helping the transferor to convert his 
immovable property into money which can 
easily be concealed and kept out of the reach of 
his creditors, and thus defeat or delay the cre- 
ditors, is a transferee in good faith within the 
meaning of S. 68. Indeed, it would almost be a 
contradiction in terms to say that a transferee 
for value, who takes the transfer with the in- 
tention of helping the transferor to convert bis 
immovable property into money which can 
easily be concealed, and thus to defeat or delay 
his creditors, should nevertheless bo treated as 
a transferee in good faith, and the transfer to 
him should be uphold, though S. 53 says that a 
transfer made with such intention is voidable 
at tho opinion of the creditors; see also Polo- 
vinlai Mudaliar v. The South Indian Fxpori 
Co7npajiy, Liniited (11), A/tabuddin Choiodhuri/ 
v. liasanta Kumar Mukhapadahyaya (12) and 
Kami7ii Kumar Roy v. Bira Lai Pal Chow 
dhury (13).’’ 

Now, suoh being the law, it ia neces- 
sary to consider whether the facts dis- 
closed in the evidence bring the present 
case within the ambit of the principles 
that I have enunciated. As regards de- 
fendant 1, 1 have no doubt that by selling 
this timber to defendants 2 to 4 defen- 
dant 1 intended to convert into cash 
110 tons of timber, which could not 
easily be removed, in order that he 
might be in a position to make away 
with the proceeds of the sale thereby 
defeating and delaying his creditors. De- 
fendant 1 succeeded in attaining the 
object that be had in view, because after 
the sale had been completed he abscon- 

(10) [1874] 22 W. R. 473. 

(11) [1910] 83 Mad. 384=5 I. 0. 83. 

(12) [1918] 46 1. 0. 441. 
fl3) [1919] 51 I. 0. 736. 
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ded with Rs. 13,000 which had been paid 
to him by defendants 2 to 1 as the pur- 
chase price of the timber. It follows 
therefore that unless defendants 2 to 4 
as transferees of the timber are able to 
satisfy the Court that they took the tim- 
ber as bona fide transferees for valuable 
consideration, the plaintiff must succeed. 

As regards consideration it was, and 
could not have been, contended upon the 
evidence that the finding of the learned 
trial Judge could be challenged that a 
sale was effected of this timber to defen- 
dants 2 to 4 under which the transferees 
paid a fair price for the goods that they 
purchased. In my opinion, it is clear 
that the price that was paid was not less 
than the market value of the timber. 
110 tons of timber was bought, and the 
purchase price that was paid by defen- 
dants 2 to 4 to defendant 1 was Rupees 
13,000, That sum was paid as follows: 

Rs. 

On the 24fch of March ... 100 

On the 26th of March ... 12,500 

On the 27th of March ... 400 

Between the date of the sale and 
28th March when the attachment was 
effected defendants 2 to 4 removed from 
the godown of defendant 1, 70 tons 
of the timber, the quantity remain- 
ing in the godown being about 40 tons. 
In his statement of claim the plaintiff 
valued the 40 tons of timber that was 
attached at Rs. 4,000, that is to say, at 
Rs. 100 a ton. It follows therefore that 
if the value put upon this timber by the 
plaintiff was fair and reasonable, and 

1 think it was the price that defendants 

2 to 4 paid for the 110 tons which they 
purchased was not less than the fair 
market value of the timber. 

Now, where it is proved that the trans- 
feree paid what was the fair value of the 
property transferred to him, the Couifc 
will loan towards holding that the trans- 
feree acted bona fide in the transaction : 
Amarchand Jethahhai v, Gokul Bapu (14), 
and it is necessary to consider whether 
in these circumstances the Court would 
be justified upon the evidence in coming 
to the conclusion that defendants 2 to 4 
were not acting bona fide in the transac- 
tion, because at the time when they pur- 
chased the timber they knew that the 
intention of defendant 1 by transferring 
the timber to them was to defeat and 
^lay bis creditors. In the s tatement of 

(14) [1903] 5 Bom. L. R. 142, 


claim no such allegation was made, for 
in para. 4 the plaintiff avers 

“ that the alleged purchase of the said coaverled 
timber was a bogus one, without cousidoration, 
or without adequate consideration, not hcm-i 
fide and made with knowledge on the part of 
the defendant of the impending attachment. ” 

Nor in the memorandum of appeal tiled 
by the plaintiff was it made a ground 
of appeal that defendants 2 to 4 knew 
of the intention of defendant 1 to defeat 
and delay his creditors. In para. 1 of 
the memorandum of appeal the plaintiff 
sot out the contention 

“ thit, having found that respondent 1 sold and 
the rest of the respondents purchased the timber 
with knowledge of the impending attachment, 
the learned Judge should have avoided the tran- 
saction by applying and extending the principles 
underlying S. 53, T. P. Act, to moveables. ” 

Further, no witness was called on be- 
half of the plaintiff to prove that defen- 
dants 2 to 4, when they purchased the 
timber, were aware of the intention of 
defendant 1 by means of the transaction 
to def 0 ’a,t and delay his creditors. Ah 
Moon, a witness called on behalf of the 
plaintiff, stated that at the time when 
the sale was effected defendant 1 told 
defendants 2 to 4 that his object in sell- 
ing the timber was to effect a quick sale, 
because he was afraid that the timber 
would be attached by the plaintiff. Ah 
Moon did not suggest that any informa- 
tion was given to defendants 2 to 4 other 
than that defendant 1 was anxious to 
sell the property before it was attached 
in execution of the plaintiff’s decree. If 
that was all that defendants 2 to 4 knew, 
the Court ought not for that reason 
alone to treat them as not being bona 
fide transferees of the timber : Wood 
V. Dixie (15), Darvill v. Terry (l6) Hale 
V. Saloon Omnibus Co. (17) and Ishan 
Chunder Das Sarkar v. Bishu Sirdar (9). 

Moreover, why should defendant 1 
have been anxious or willing to confide 
to defendants 2 to 4 the object that ha 
had in view in selling the timber to 
them ? 

No reason was suggested to justify the 
Court in assuming that defendant 1 would 
be likely to do so, and the probabilities 
of the case are against it, for the plain- 
tiff and defendant 1 being Chinamen and 
defendant 2 to 5 Indians, one would not 
expect defendant 1 to give any more in- 
formation to defendants 2 to 4 than was 

715) [1881] 7 Q. B. D. 892=9 Jar. 796. 

(16) [1861] 6 H. & N. 807=30 L. J. Ex. 355. 

(17) [1857] 4 Drew. 492. 
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nacossary for the purpose of olTecbing a 
ijuiclc sale of the timber. 

The learned advocate for the appellant 
bo-.vGvor urged the Court to infer from 
the form of E:<. 1, which embodied the 
terms of the agreement of sale, that the 
transaction wms a more sham, and was 
cxrried through i-y the parties tlioreto 
••^ith the intention tiiorehy to defeat and 
delay the creditors of defendant 1. 

In T/oipic's case (-) reliance was placed 
U{'/On the inaxim clansfclne i)iconsuetoe 
■^■’oiprr iii'lucuiit suspicioncm and the 
learned advocate for the appellant con- 
tended that the form of Ex. 1 was so 
strange that the Court ought to hold that 
it \v IS not a genuine agrooment for sale, 
hut liad been created to holster up what 
w IS in truth a colourable and bogus tran- 
saction. By ]^lx. 1, which was dated 24th 
March, it was agreed between the parties 
inter alia that defendant 1 should be 
jiaid the purchase price by 12 noon on 
2f)th March ; that the timber should bo 
cleared within a week from 2-lbh March; 
and that if the purchasers failed to re- 
move the material within ton days they 
should pay Ks. iOO a day as compensa- 
tion for damage to the godown. The 
terms of the agreement to which the 
learned advocate for the appellant takes 
exception however are equally consistent 
with knowledge on the part of the trans- 
ferees that defendant 1 desired that the 
sale should l)o completed with all pos- 
sible despatch in order to prevent an 
effective attachment of the timber by 
the plaintiff. It was further urged on 
i)Qlnlf of the appellant that, inasmuch 
;i 9 tho timber was sold without inoasure- 
inent it cannot bo treated as a genuine 
transaction. It so happens however that 
the guess wliich was made by defendants 
2 to I as to the value of the timber was 
a sound one ; for it is not now disputed 
that tlie amount of the timber lying in 
tho godown was about 110 tons, and that 
biie purchase price was rather more than 
what the plaintiff himself estimated to 
l -)0 tho fair market value of tlio timber. 
This sale was an out and out sale, at a 
fair market price, oiionlv carried through 
by tho defendants, and it is not pretended 
that in this tran.saotion the parties agreed 
that tliere should ho any trust created in 
favour of defendant 1, or that defendant 1 
obtained any benefit under the transfer 
except the purolvrso price of tlio timber 
tliat was paid to him by defendants 2 to -4. 


V. Md. ErsooF 

I am of opinion that the conclusion 
at which the learned trial Judge arrived 
was correct. It is nob now contended 
that tho transfer was nob for good con- 
sideration, and, in my opinion, the evi- 
dence fails to establish that defendants 2 
to 4 were not bona fide transferees of the 
property that they bought. 

For these reasons the appeal fails, and 
must be dismissed with costs, advocate’s 
fees 10 gold mohurs. Tho cross-objection 
was nob pressed and is dismissed without 
costs. 

Sen, J, — I agree. 

K.M,/u.K. Appeal dismissecL 
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PAiiK, C. ,). AKD MyA BU, J. 

Ma Thaw May — Appellant. 

v. 

Mahomed iiJ/isoo/— Respondent. 

Civil First Appeal No. 15 of 1931, De- 
cided on 6bh August 1931, against decree 
of District Judge, Bassein, in Civil Reg. 
No. 59 of 1928. 

Civil P. C. (1908), 0.41, R. 20 — Adminis- 
tration suit by nephew of deceased against 
their heirs, viz., deceased’s widow and niece, 
decreed giving certain share to each — Appeal 
by widow joining nephew only — At hearing 
appeal time barred as against niece — She 
cannot be made respondent — Appeal could 
not proceed in absence of niece. 

Where ;i suit for the adniinistration of tho 
estate of tho deceased by bis uopbow against 
tho doco.iscd’s wiJow and niece is decreed giv- 
ing certiiir share to each of the heirs on report 
of tho Commissioner and tho widow appeals 
joining the nephew only as respondent tho ap- 
pellant cannot bo allowed to join tho niece as 
respondent where at tho hearing tho appeal as 
iigainst tho niece is lime barred as under tho 
decree she had obtained a valuable right to 
have tho estate distributed upon tho basis of 
the decree. Tho appeal also cannot be al- 
lowed to proceed in tho absence of the uioco if 
in case tho appeal as against tho respondent 
proved to be successful the effect would bo that 
there would be in existence two inconsistent 
decrees one of the High Court and tho other 
of tho lower Court with respect to tho subject- 
matter of tho suit: .1./. R. 19-7 P. C. 252; 
A. I. R. 1920 Gal. 803 and !. I. R. 1927 Pat. 
23,Rcl.on. [1>17G1,2] 

M. A. Rauf^iov Appellant. 

P. B. Sen — for Reepondonb. 

Judgment.— Although tho pleadings 
in this suit are not artistioally drawn, 
there can bo no doubt that in substanoe 
it is a suit by one of the heirs of U Vo 
Aiag against tho other heirs for adminis- 
tration of his estate. It was agreed 
between tho parties that tho plaintiff 
and defondants 1 and 2 were the solo 
hoirs of U Vo Aing, the plaintiff • being 
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his napha.v, defendant 1, his wife and 
defendant 2, his niece. 

At the trial it was common ground 
that defendant 2 was entitled to a 
fourth share in the estate the dispute 
being whether the plaintiff, was entitled 
to a half-share and defendant 2 to a 
quarter-share. 

The learned Judge decided that the 
plaintiff was entitled to a share twice 
as great as the share of defendant 2, that 
is to say, at the trial it was proved or 
admitted that the plaintiff was entitled 
to a half-share, defendant l.to a fourth 
share and defendant 2 to a fourth share 
and a preliminary decree was passed 
for accounts to be taken upon that foot- 
ing. In due course the commissioner 
presented his report and this report was 
considered by the learned District Judge 
who passed a final decree setting out the 
details of the estate of which adminis- 
tration had been decreed. 

Defendant 1 appealed to the High 
Court against the final decree of the 
District Court making the plaintiff a 
respondent but falling to implead defen- 
dant 2 as a respondent. In these cir- 
cumstances a preliminary objection has 
been raised on behalf of the respondent 
that in the absence of defendant 2 the 
appeal cannot proceed. It was further 
contended that the Court in the circum- 
stances of the case ought not to allow 

defendant 2 to be impleaded as a res- 
pondent. In my opinion the prelimi- 
nary objection must prevail. Under the 
decree of the District Court defendant 2 
acquired a valuable right namely to 
have the estate distributed upon the 
basis of that decree and if she were to 
be impleaded now she would be made a 
respondeat after an appeal as against 
her had been barred by limitation. In my, 
opinion in such circumstances the Court 
ought not to allow the appellant to im- 
plead defendant 2 as a party respondent 
to the appeal. 

absence of defendant 2 

be allowed to pro- 
oeed. The test lo be applied is this. 
Assume that the appeal against the res- 
pondent proved to bo suooessful would 
the effect bo that there would be in oxis- 
^nce two inconsistent decrees one of the 
High Court and the order of the District 
Court with respect to the subject-matter 
of th^e suit? In my opinion there would 
In the memorandum of appeal the ap- 
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pollanfc alleges that the items repre- 
senting the estate under administration 
were not correctly found in the report 
of the commissioner or set out in the 
decree of the District Court. In res- 
pect of certain items the appellant con- 
tends that increased deductions ought 
to be allowed to her in respect of dis- 
bursemenbs that she had made and that 
in respect of certain properties she 
should receive a larger share than under 
the decree was allotted to her. If the 
appeal were to succeed in respect of all 
or any of the iceius set cut in the memo- 
randum of appeal the decree of this 
Court as against ‘the respondent would 
both in form and in substance vary from 
the decree passed by the District Court 
which as between the parties to the ap- 
peal and defendant has become conclu- 
sive. In these circumstances the appeal 
cannot be allowed to proceed (V, P, B, V. 
GhokaUgmn Chetty v. Seeihai Acha (ij 
Midnapur Zamindari Co. Ltd. v. Amulya 
Nath Roy Ghoivdhnry (2) and Badri 
Narayan v. E. I. B. Company (3). 

The appeal accordingly is dismissed. 
There will be no order as to costs. 

Mya Bu, J. — I agree. 

P-N./r.s. Appeal dismissed, 

(1) A. I. R. 19-27 P. C. ‘252= 107 I. 0. 2^=6 
Rang. 29 (P. C.). 

(2) A. I. R. 1926 Oal. 893=95 I. G. 619=53 
Cal. 752. 

(3) A. I. R. 1927 Pat. 23=93 I. C. 1003=5 
Pat. 755. 
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Page, G. J. and Sen, J. 
Mahomed Yacooh — Appellant, 

V. 

P. L. E. M. Firm and others ~~ R03. 
pondents. 

First Appetl No. 42 of 1931, Decided 
on loth July 1931. against decision of 

Disfc. Judge. Toungoo, in Civil Regular 
No. 1 of 1930. ^ 

(a) Civil P. C. (1308), 0.21, Rr. 65 69 
84 and 90— Sale is complete when bid is ac- 
cepted by receiver and deposit of 25 per cent 
is made. 

A sale by a receiver appointed under 0. 21, R. 
65, is complete when the bid is accepted by the 
receiver and deposit of 25 per cent of the pur- 
chi30 price is p\id by the auction-purchaser ; 
27 I. G. 805 and A, I. B. 1929 Bang. 311, Foil '• 
A, I. B. 1929 Bang. 12 ; A. 1. B 1923 Pai. 325 
and A. I. B. 1931 Cal, 5S3, Diss, from, 

[P 13 0 1] 
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(b) Civil P. C. (1908), Appendix E, Form 
29, Condition 3 — Condition 3 gives Court 
quasi revisional discretion. 

The effect of condition in l-he form of procla* 
niivtion in ApL>eDdis H form 29, ii to give the 
Court a quasi tevisioual discretion in the 
matter and not to require the Oourt-itself to 
knock down the propertv ; 27 I, C. 805 and 19 

G. W. N. 033, Foil. [P 19 C 1] 


Mootham — for Appellaufe. 

Haij—iot Kespondenfcs. 

Page, C. J.— This appeal must be dis- 
missed. 

The appellant; purchased certain pro. 
perty at an auction-salo held by a re- 
ceiver authorized by the Court on that 
behalf. The appellant was the highest 
bidder ; the property was 'knocked down’ 
to him, and he paid 25 per cent of the 
purchase price to the receiver. Subse- 
quently, on the same day, he wrote to 
the receiver informing him that he had 
purchased the property under a misap- 
prehension as he understood that there 
wore no incumbrances upon the property, 
but that after the salo lie had been in- 
formed that thero were incumbrances 
thereon, and he therefore requested the 
receiver to resell the property, by so 
doing in effect withdrawing his bid. He 
has brought this present suit inter alia 
for a declaration that the property had 
not been sold to him. His suit has been 
dismissed. On appeal the learned advo- 
cate on behalf of the appellant contended 
that the appellant was entitled to with- 
draw his bid until such time as tho Dis- 
trict Court had formally accepted his 
bid, and that in the circumstances no 
sale had taken place. In my opinion, 
this contention on bohalf of the appel- 


lant is misconceived, and cannot be ac- 
cepted. 

Under 0. 21, R. 65, the receiver was 
duly authorized by the District Court to 
[conduct tho sale, and under C, 21, R. 8-1, 
tho appellant was declared by the re- 
ceiver to bo the purchaser, and immedU 
ately afterwards paid tho deposit of 25 
per cent of the purchase price. In my 
opinion, when his bid was accepted by 
the receiver and the deposit of 25 per 
cent of the purchase price had been paid 
the sale was effected ; vide liajendra 
Prosad Jha v. U^yendra Nath J/ia (1) and 

Mming Olni Tin v. P. f 

Chettyar Finn (2). I am o opinion that 

the ruling of Ch^ 

Tl)Tl915r27 I 0. 605. ^ - 

(2) A.I.K. 1929 Rang. 311-120 T.O. 112—7 

Rang. 125. 


Howell (3) that when property is ‘knocked 
down' to the highest bidder there is a 
conditional offer to purchase the pro- 
perty by the bidder, which he is at 
liberty to withdraw unless and until his 
bid is accepted by the Court, was wrong- 
ly decided, and must be regarded as over- 
ruled. Cf course, if there is a rule of 
practice in the Court that the officer con- 
ducting the salo shall not be entitled to 
accept a hid or conclude the sale, and 
that such officer is given authority mere- 
ly to record the bids and forward the 
bid sheet to the Court in order that the 
Court may accept or reject the bids or 
any of them, it follows that no sale takes 
place until the Court has accepted the 
bid. Such a practice appears to obtain 
in Bihar and Orissa, bub there is no such 
practice in Burma. In the oircumsbanoes 
of any particular case it may be found as 
a matter of fact that the officer conduct- 
ing the salo did not accept the offer made 
by the highest bidder, bub had referred 
the offer to tho Court in order that tho 
Court should accept or reject it. In a 
case of that description, no doubt, there 
would be no completed sale until the 
offer of the highest bidder was accepted, 
but that is a question of fact to be deter- 
mined according to the circumstances of 
each case. 

In Jaibahadar Jha v. Matuhdhari 
Jha (4). it appears that a number of bids 
were made, and as stated by Maepher- 
son, J. : , , 

‘*Tho iia/.ir soul the bid'sheol, iu ucoordanco 
with practice, to the Munaif who wrote "Oloso 
against tho last offer, aud signed tho order. 

It was held, and I respectfully think 
rightly held, that in the circumstances of 
that case there was no completed sale by 
the nazir. 

But if. and in so far as, that case de- 
oided as a matter of law that until the 
Court accepts a bid at a Court sale there 
can be no completed salo I am unable to 
agree with that decision, and I am of 
opinion that the law thus stated is not 

correct. 

Condition 3 of the form of proclama- 
tion of sale (see Appendix' E, Form £9, 
Civil P. 0.), runs as follows : ' 

''Condition 3.— Tho highest bidder shall be 
deolarod to be tbo purchaser of any lot, providod 
always that he is legally qualiflod to bid, and 
provided that it shall boji^ tho dis^rotion of the 

(3) A.l.R. 1929 Rang. 12=111 I.O. 522-6 

(4) 1923 Pat. 525=76 I.C. 113=2 Pat. 

548 . 
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Court or ofiBcer holding the sale to decline ac- 
ceptance of the highest bid when the price 
oSered appears so clearly inadequate as to make 
it advisable to do so.** 

But as pointed out in Bajendra Prosad 
Jha V. Upendra Nath Jha (l), the effect 
of oondition 3 is to give the Court a 
quasi revisional discretion in the matter, 
and not to require the Court itself to 
knock down’ the property. 

In Surendramohan Sarkar v. Man- 
mathanath Banerji (2), a Bench of the 
Calcutta High Court appears to have 
accepted the view of the law as enun- 


« Income-tax Act (1922), S. 2 (1) (a)— Sa- 
bape loan income is not agricultural income. 

Income derived from ‘ sabape ’ loans (loans 
made in cash at the beginning of the cultivat- 
ing season and repayable in paddy at harvest 
time) is not agricultural income not being rent 
or revenue derived from land within S. 2 (1> (a). 
The fact that the lender is the landlord of the 
borrower is immaterial : A. J. R. 1925 Gal. 929, 
Dist, [P 19 G 2] 

E. A. Eggar — -for Commissioner of In- 
come-tax, Burma. 

Foiccai — for Assessee. 

Page, C. J . — The question propounded 
is : 


ciated by the Patna High Court in 
J aibahadar Jha v. Matukdhari Jha (3). 
In Sicrendramohan Sarkar*s case (2) 
however it appears that the sale was 
conducted by the nazir, who did not pur- 
port himself to accept the plaintiff’s bid, 
although it was the highest bid that was 
made, but sent the bid-sheet to the Sub- 
ordinate Judge for the learned Judge for 
him to consider whether he would accept 
any of the bids. Upon the facts of that 
case therefore in my opinion, it was 
rightly held that there was no completed 
sale when the nazir recorded the bid, 
but in so far as the learned Judges in 
Snrendramohan Sarkar v. Majimatha- 
nath Baneri (5), followed the view of the 
law laid down by the Patna High Court 
in Jaibahaday' Jha v. Matukdhari Jha 
(4;, I respectfully dissent from that rul- 
ing. In my opinion, the law was cor- 
rectly stated in Bajendra Prosad Jha v. 
Upendra Nath Jha (l) and Maurtg Ohn 
Tin V. P. B. M, P, S. B. M. Ghettyar 
Firm (2). For these reasons, in my opi- 
. nion, the appeal fails, and must be dis- 
missed with costs 10 gold mohurs. 

Sen, J .“-I agree. 

R.M./r.k. Appeal dismissed. 

(6) A.I.R. 1931 Oal. 583=134 I.G. 447=58 Gal 

788. 
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Special Bench 

Page, C. J., Baguley and Das, JJ. 

Commissioner of Income-tax, Burma- 
Applicant. 

de^*^^^^ — Respor 

Civil Reference No. 11 of 1931, Deoidei 
on 25th November 1931, from refereno 
oiade by Commissioner of Income-tax. 


“Whether such portion of assessee’s income as 

was derived from Sabape loans was ‘agricultural 

income * within the meaning of the Income-tax 
Act.** 

Under S. 2(1) (a) of the Act *' agri- 
cultural income ’’ means : 

any rent or revenue derived from land which 
is used for agricultural purposes, and is either 
assessed to land revenue in British India or 
subject to a local rate assessed and collected by 
officers of Government as such ’* 

and the question that falls for determi- 
nation is whether the assassee’s income 
derived from sabape loans was ** renter 
revenue derived from land ’’ within 
S, 2 (1) (a). 

It has been found as a fact that 

loans made on the sabape system are loans 
naade in cash at the beginning of the cultivat- 
ing season, and repayable in paddy at the har- 
vest time. The excess in value of the paddy re- 
ceived by the assessee over the cash lent by him 
to the cultivators was taken as his taxable in^ 
come from this source. This income is entirely 
separate from his rents.** 

Now, it so happened that these sabape 
loans were made by the assessee to his 
tenants, but for the purpose in hand, in 
my opinion, it makes no difference whe- 
ther the lender was the landlord of the 
borrower or not. The solution of the' 
problem depends upon whether the in- 
come that accrued from these loans to 
the assessee was 

“ rent or revenue derived from land which is 
used for agricultural purposes.’* 

It could not have been intended that 
any and every person who lent money 
to a cultivator to be repaid in kind, and 
made a profit from the transaction, 
should be treated as thereby receiving 
^ rent or revenue derived from land which 
is used for agricultural purposes.” Asj 
the sabape loans under consideration! 
were transactions between a lender andl 
a borrower the mere fact that the lenderl 
happened to be the landlord of the bor-i 
rower is nihil ad rem. These transac- 
tions being loan transactions the income 
aooruing to the assessees therefrom in 
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ray opinion, was not " agricultural in- 
corao ” within the meaning of that term 
in S. 2 (l) (a). 

The learned advocate for the a^sessee 
relied upon a pa.^sage in the judgment of 
Greaves. J., in the Full Bench case of 
Meher Bane Khanum v. Secy, of State (l) 
(at p. 41 of 53 Cal.), His Lordship stated 
that 

“ tho income then under oonsideration being 
nazar or salimi paid by a tenant to his landlord 
for recognizing tbe transfer of a nontransfer* 
able holding was money which conies to the 
landlord by virtue of the fact that he is the 
owner of the land *’ 

and as such was 

“ rent or revenue derived from land which is 
used for agricultural purposes.” 

In my opinion this authority tells 
against the contention urged on behalf of 
the assessee for the money which the 
landlord received as profit from these 
sabape loans did not come to the land- 
lord by virtue of the fact that he was 
the owner of the land, but was profit 
accruing to the lender from a loan tran- 
saction. Rent or revenue derived from 
land diffeis toto coalo from profit derived 
from such loan transactions as those now 
under consideration. 

In my opinion the answer to the ques- 
tion propounded is in the negative. Costs 
5 gold mohura. 

Das, J . — I agree. 

Baguley, J, — I agree. 

R.K. Reference annvered, 

(1) A. I. R. 1Q25 Gal. 929 = 89 1. C. 097 = 53 
Gal. 34 (F. B.). 
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Baguley, J, 

Dam Dut — Appellant. 

V. 

Daw Kioi and Respondents. 

Second Appeal No. 115 of 1931. Deoi- 
dol on 30th November 1931, against de- 
cree of Dist. Judge, Thaton. in Civil Ap- 
peal No. 54 of 1930. 

❖ Civil P. C. (1908), O 21, R. 63-CIaim 

for removal of attachment dismissed — 
Claimant suing both attaching creditor and 
judgment-debtors for declaration that he is 
owner — Value of property more than value 
of decree — Value governing jurisdiction is 
value of property. 

Whom a parsoa, whose claim for removal of 
attachment of tho property is dismissed, flies a 
suit against tho attaching creditor as well as 
against tho judgment-debtors for a doolaration 
that ho is tho owner of the property with res- 
pect to which his olaim is dismissed then if tho 
value of tbe property attached is more than the 
value of the decree obtained by the attaching 
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decree-lioldor, the value which governs the 
jurisdiction of the Gourt to deil with the suit 
is the value of the property itself and not merely 
tho value of the decree. Since if tho claimant 
is unsuccessful iu his suit for declaration not 
only will the attaching decree-holder realize the 
value of decree but as regards any surplus re- 
maining that -will go to the judgment-debtors 
and the claimant will lose the whole value of 
the property sought to be attached : 17 All. 69 
and 39 Mad. 602, Foll.\ 1 L. B. R. 1 and 15 Gal. 
104, Dist. [P2l 01] 

S. Tin Talk — for Appellant:. 

Joseph^ior Respondents. 

Judgment.— The appellant Daw Dut 
claimed to be the owner of a certain mill 
which had been attached by tbe respon- 
dent Daw Kwi in execution of a decree 
obtained by her against tho remaining 
respondents. The amount of tho decree 
was less than Rs 1,000. The value of 
the mill attached was considerably above 
Rs. 1,000. Daw Dut applied to the 
Township Judge for removal of the at- 
tachment, but her claim was dismissed. 
She therefore filed a suit against the at- 
taching creditor and the latter’s judg- 
ment. debtors for a declaration that she 
was the owner of the mill in question, 
and that it was not attachable by Daw 
Kwi, the attaching creditor. 

The point was raised before the Town- 
ship Judge that he had no jurisdiction to 
decide the matter, but he overruled the 
objection and dismissed tbe plaintiff’s 
suit on its merits. 

On appeal to fclie District Court, the 
learned Judge came to the oonolusion 
that the Township Judge had no power to 
try the case and therefore all his pro- 
ceedings ware ultra vires. He directed 
the Township Judge to return the plaint 
for presentation to a Court having juris* 
diction. It is against this decision that 
the present appeal has been filed, and I 
am asked to return the file to the Dis- 
trict Judge for him to pass orders on the 
merits of tho case. The appellant relies 
upon Seyammau GheiUj v. Maung Po 
Yin (1), the head-note of which runs as 

follows: 

*‘Tho valuation of a suit under S. 233, GivU 
P. 0., for the declaration of a right to jttich 
certain property the attaohmeut on whioh had 
been removed, is for the purposes of jurisdiction 
the value of tho decree whioh it is desired to 
execute, if that bo less than tho value of tho 

property, or tho value of tho property if that be 

loss than the amount of tho dooreo.” 

The ruling follows Modhmuduih Koer 
V. Bakhal (2) . It must be noted howeve r 

“(1) [1000-02] 1 li. B. H. L 

(2/ [18S8] 15 Q\l 104. 
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that in this case fchs suit was filed by 
the atbaohiag creditor whose attachment 
had been dismissed against the claimant 
ab whose instigation the attachmanb had 
been removed, and tee judgmant-debbors 
themselves were nob made parties to the 
suit. The Oalcubta case which was fol- 
lowed was one in which the facts were 
similar; bhedecrae sought was one declar- 
ing the rights of cha decree-holder to at- 
tach certain property. In the present 
case the decree is one sought for by an 
unsuccessful claimant for removal of at- 
tachment whose property had been at- 
tached, and it is filed against both the 
attaching creditor and the judgment- 
debtors, The facts in the case are paral- 
lel to those deilb with in the cases of 
Dtvarlca Das v. Kameshar Prasad (3) and 
Narayanan Singh v. Aiyasami Reddi (4). 
[n both these cases At was held that 
where an unsuccessful claimant desires 
not only tha'; the attachment should be 
removal, but also t!iat his title as ag linst 
the judgment-debtors should be declared, 
in cases in which the value of the pro- 
perty attached is more than the value of 
the decree, the value of the suit which 
governs the jurisdiction of the Court to 
deal with it is the value of the property 
itself, and not merely the value of the 
decree. The reason for the distinction 
appears to be clear. When the attaching 
creditors seeks for a declaration of his 
right to attach certain property lie has 
really no interest as regards the claim of 
the defendants among themselves. If he 
wins his declaration suit, he will benefit 
by the amount of his decree, and no 
more. Therefore the value of the suit to 
him is equal to the amount which he 
will realize by executing his decree, if 
the value of the property is greater than 
the value of the decree. On the other 
hand, if the unsuccessful olaimimt files 
a suit for a declaration, if he is unsuc- 
cessful, not only will the attaching de- 
cree-holder realize the value of his de- 
cree, bub as regards any surplus remain- 
ing that will go to the judgment debtors, 
and the claimant loses the whole value 
of the property sought to be attached. 
The value of the suit for him is therefore 
clearly the value of the property at. 

bached. 

For these reasons I consider that the 
learned District Judge was correct in 

~T3i [1895] 17 Alir69=(1895) A. w7n. 3. 

(4) [1916] 33 Mad. 602^^27 I. 0. 265, 


directing the Township Judge to return 
the plaint to the plaintilf for presenta- 
tion to the Court having juris lictiou. 

I cannot however conclude this judg. 
ment without commenting on the errors 
that appear on the record. The Town- 
ship Judge after hearing the suit for a 
declaration signed a decree in a simple 
money decree form, ordering the plaintiff 
to pay defendant 1 the sum of Rs. 139 
which is apparently the amount of the 
decree. His decree is eatirely silent as 
regards the declaration whether it is to be 
granted or whether it is to be disallowed. 
The District Judge whose judgment shows 
clearly that he considered the judgment 
and decree of the Township Judge to be 
incorrect, at the end of the judgment dis- 
missed the appeal with costs, and then 
without setting aside the judgment and 
decree of the Township Judge, he ordered 
the Township Judge bo return the plaint 
for presentation to some other Court. 
Both those decrees are obviously incor- 
rect and not in accordance with the judg- 
ments on which they are supposed to be 
based and they must therefore be set 
aside by this Court. 

As a result I set aside the decrees of 
both the lower Courts and I direct that 
the plaint be returned by the Township 
Judge for presentation to the Court hav- 
ing jurisdiction, in this instance the Sub- 
divisioual Court. The appellant must 
bear the costs of the respondents in this 
Court. All other costs incurred up to the 
present bo be costs in the cause as ulti- 
mately decided. 

P.N /a.K. Decree set aside, 

^5^ A. I. R. 1932 Rangoon 21 

Baggley, j. 

Ah Appallanb. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 620 of 1931, De- 
cided on 13bh July 1931, from order of 
Third Addl. .Magistrate, Rangoon, in 
Summary Trial No. 296 of 1931. 

^ Penal Code (1860), S. 186 — Protest unless 
strongly worded and verging on threat with 
likelihood of its being carried out immedi* 
ately is not obstruction. 

To constitute an offence under S. 186 there 
must be some actual resistance or obstacle put 
in the way of the public servant. A protest is 
notan obstruction, but a strongly worded pro- 
test verging on threats would be an obstruction 
within the meaning of S. 186 if there appears 
to be the least likelihood of the threat being 
immediately earned out, Consequently where 



I 

; 
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a person stands by a staircase and without any 
threat or obstruction of the passage verbally ob- 
lectsthe police search party from proceeding up* 
Btairs, he cannot be convicted of obstruction 
under S. 18G: 38 All 506; 8 I. 0. 823; 37 I. C. 

46; 2 Bojn. L. i?. 541; 15 Mad. 221, Ref. and 
1 Bur. L. T. 23, Disc. [P 24 0 I, 2] 

Campagnac — for Appellant. 

Maung Lcit — for the Crown, 

Judgment. — The appellant Ah Choung 
has been convicted under S. 186, I. P. C.. 
and fined Bs. 201 and has also been 
directed to pay Rs. 14-8-0 costs under 
b. o46.A, Criminal P. C. Hence the 
present appeal. 

The facts of the case are that the 
Superintendent of the Scott Market ac- 
companied by a bazar-gaung, two out- 
siders and four police constables visited 
a certain house to search for pigs, having 
heard that the same had been brought 
down to be slaughtered illegally. On the 
ground floor he found the accused and 
some other Chinamen. He explained 
the purpose of his visit and searched the 
ground floor but found no pigs nor 
l)ork. He then wanted to go upstairs 
to search hut, he says, he was prevented 
from doing so by the accused, and this is 
the obstruction complained of for which 
the appellant has been convicted. 

The Magistrate who tried the case 
appears to have come to the conclusion 
that the appellant went and stood on the 
stairs and blocked the way and objected 
to the party going up but a perusal of the 
evidence of the witnesses seems to mo to 
show that this finding is hardly justified. 
U Tun We, the Superintendent of the 
Scott Market, says: 

“Accused iutercoptod the way by standiug 
on the staircase and preventing himself and the 
party from going upstairs." 

In cross-examination he says: 

Accused did not put out his hands though he 
stood on tho staircase. " 

Tait Singh, ono of the constables who 
accompanied him, says that the complai- 
nant spoke to the accused and then the 
complainant told him th^t he was not 
allowed to search upstairs. He says the 
accused was sitting on a chair near the 
staircase. The witness did not under- 
stand exactly what was said. Ba Chit, 
the bazaar-gaung, says that the accused 
spoke in Burmese and said: “The up- 
stairs has nothing to do with mo”' and 
the accused objected to his going up and 
went and stood by the staircase. Later 
on he says: 

“Accused did not actually obstruct with his 


hand and block the way. He only said; *I cannot 
allow people to go up. It has nothing to do with 

The remaining witness for the prose- 
cution, Ah Eu Wa is the licensee of a 
stall in the Scott Market for the sale of 
pork. He no doubt is somewhat biassed 
against persons who are or are alleged 
to he illicit slaughterers of pigs. In his 
deposition be says that the accused 
stated: No permission can be given to 
make a search upstairs.” He also says: 

“Accused stood at the doorway leading up- 
stairs. The doorway was about three feet wide 
and accused blocked and prevented Maung Ba 
Chit to go up and also stretched out his arms.” 

It will thus be seen that the four wit- 
nesses give different versions of what 
happened ranging from the police con- 
stable who says that the accused merely 
sat in a chair by the side of the stairs 
and talked to tho pork-seller who says 
that the accused stood on the staircase 
and held out his arms to prevent any- 
body going up. 

T4ie accused himself was examined 
very shortly. His examination as re- 
corded is simply a denial of the charge, 
but his counsel states that his version 
is that ho did no more than what the 
constable said he did, namely, that he 
sat on a chair and that the upstairs was 
not his and consequently he could not 
give permission for a search to be made 
b> the party. He called witnesses who 
prove that the accused is the lessee of 
the ground floor and other persons rent 
the upstairs portion of the house. 

On the evidence I hold that the ac- 
cused did no more than object verbally 
to the party going upstairs from a posi- 
tion close to the foot of the stairs either 
standing or sitting down, it makes no 
difference whioh. There is no allegation 
of any throat. The question to be de- 
cided now is whether this amounts to a 
voluntary obstruction to apublio servant 
in the discharge of his public functions. 

It is not disputed that the Superin- 
tendent of the Scott Market is a publio 
servant and in searching for pigs illicitly 
slaughtered or about to be illicitly 
slaughtered he was acting in the dis- 
charge of a puhlio funotioD. 

Mr. Gampagnao has succeeded in find- 
ing a good many oases on the question 
‘ what is an obstruction” but unfortu- 
nately most of them are in unauthorized 
reports and they do not seem to oast very 
much light on tho subject. The only 
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authorized report is Queen- Empress v, 
Sommanna (l). In this case a District 
Judge had issued a cominission to a certain 
X>erson to search the house of the accused 
and to remove certain property from it 
to the District Court. On the facts of 
the case as found by the Subdivisional 
Magistrate it is said that the commis- 
sioner went to the village of the accused, 
read out the order and asked him to 
allow it to be executed. The accused 
remained inside his house, and closing 
the doors against the commissioner, ob- 
structed the execution of the commission 
in spite of repeated requests. 

On these facts it would certainly ap- 
pear that the accused openly shut the 
doors to the commissioner. In the judg- 
ment of the Bench which dealt with the 
case however it is stated: 

“All that is found is that the comiuissiouei* 
.... read out the order and asked the peti- 
tioner to be allowed to carry it out, and that 
petitioner, without giving any answer, remained 
inside his house with closed doors.” 

This landing of fact does not suggest 
any active slamming of the doors in the 
face of the commissioner but a resistance 
which was purely passive and in fact 
the accused simply did nothing and 
continued to do nothing. It was held 
that the conviction could not be sustained 
because the use of the word “voluntarily” 
in the section contemplated the commis- 
sion of some overt act of obstruction, 
and did not intend to render penal mere 
passive conduct. Turning to the un- 
official reports we have the case of 
Queen-Empress v. Gavgappa (2). The 
head-note which accurately sets out the 
judgment is as follows: 

“A person objecting to the seirch of his house 
without using force or threatening language, 
cannot be convicted of an offence .... under 
S. 186, 1. P, 0.” 

The idea contained in this head-note is 
practically the same as that to be found 
in the Madras case already cited. In 
Emperor v. Gajadhar (3), it was held 
that a man who merely ran away when 
a ohaprasi came to arrest him on a civil 

®ould not be convicted under 

o. 225-B, L P. C., and it was held that 
to justify a conviction under that section 
or under S. 186 there must be an overt 
aot of resistance or obstruction. In Aijaz 

(1) [1892] 15 Mad. 221=1 Weir 133=2 M.L.J. 

120 . 

(2) [1900] 2 Bom. L. R. 611. 

(8) [1910] 11 Or. L.J. 721=8 I.C. 823. 
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Husain V. Emperor (l) no evidence was 
recorded and the Magistrate did not say 
what particular fact he found proved. 
The conviction under S. 225-B was sot 
aside because the Court was satisfied 
that the accused against whom a civil 
warrant of arrest had been issued merely 
objected to being arrested and the chap- 
rasi made no attempt to do so and came 
away and complained that the accused 
declined to be arrested. Here again the 
idea is that the accused merely objected 
verbally and committed no overt act 
of obstruction. The next case cited is 
Mt. Darhan v. Emperor (5). This is of 
little help because the order of the High 
Court is simply one setting aside the 
conviction and sentence for the reasons 
recorded by the learned Sessions Judge 
and as the first reason given by the 
learned Sessions Judge was that the 
Court book cognizance of the case with- 
out jurisdiction it was really unnecessary 
to go any further. The next case is 
Nishi Kania Paly, Em})eror (6). This 
case which is one quoted by Ratanlal in 
his Law of Crimes and which is appa- 
rently relied upon by the learned Magis- 
trate is of somewhat different applica- 
tion. A rule was issued by the Calcutta 
High Court on three grounds to show 
cause why a conviction under S. 186, 
I. P. C., should not beset aside and the 
judgment ‘merely states that after read- 
ing the explanation of the Magistrate the 
Court is of opinion that the conviction 
cannot stand. It goes on to say: 

“No offence under S. 186, I. P. 0., appears to 
have been committed.'* 

but vyhether because there was no ob- 
struction or whether because the Munsil 
obstructed was not acting in a way justi- 
fiable in law is not clear. In the state- 
ment of the facts of the case given in the 
quotation from the reference by the 
Sessions Judge in appeal I gather that 
the Munsif wanted to go along a certain 
waterway and the appellant put a fence 
across the waterway and completely ob- 
structed the Munsif. If the judgment 
is intended to lay down the proposition 
that putting a fence completely across a 
waterway is no causing of obstruction I 
can only say that, with respect, I am 
unable to follow it. The last case men- 

(4) [1916] 38 All. 506=17 Or. L. J. ' 413=85 

I.O. 973. 

(5) A. I. R. 1928 Lab. 827=110 I. 0. 101=29 

Gr. L. J. 645, 

(G) [1916] 18 Or. L. J. 62=37 I,C. 46. 
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tioned is Y . C. Ariff and Musoor v. King- 
Emperor (7) This is a oaae of fche lato 
Chief Court of Lower Burma. The 
bailiff went to a certain house to attach 
some property. The second accused 
fetct.cd the 6rsb accused, and when he 
arrived he used strong language, and 
boCi accused pushed the party out of the 
house. It was held that in a case of 
this kind S. 95, I. P. C., would apply 
If there had been any justification what- 
scevei for the l>ailiff and his peon being 
in t!;o house at all I am unable to agro<^ 
that S. 95 could possibly apply to a 
public servant treitedin this way who 
was acting in the execution of his duties. 
It is also stated in the liead-noto of this 
case that a ))ossildy strongly worded pro- 
test and order or request to leave the 


premises does nob amount to ob'sbruction. 
I think f his also goes rather too far. A 
protest I agree would not bo an obatruo- 
,tion b-ut a strongly worded protest verg- 


ing on throats 1 consider would b.e an 
oh-struction if there a[!peirod to he the 


I'loasb likoiiiiood of those threats being 
itULTiodiatoly carried out. A public ser- 
vant has not got to continue until he 
actually suffers an assault. If he is 
actually assaulted then S. 353, I. P. C., 


would apply and it seems clear that 
S. lyC) would apply where S. 353 would 


not apply. 

The word "obstruction” has a certain 
connetation of passivenoss. Its doriva- 
tion from the Latin "to build against 
or to bdook up” shows that it is a pas- 
H'vo act and in the i»r6sonb case had 
the accused dciio some passive act svhich 
would luivo rendered it necessary for the 
search paity to use force to him or to 
any instruojenb with which ho was ob- 
structing in orJei to carry out the search 
I would hold that there had been an ob- 
struction within the meaning of the 
seotion, as for example if he bad stood 
on the stairway blocking it up so that 
the party would have had bo use force to 
remove him from the stairway in order 
to go up- On the evidence hcwoverl 
arn unable to hold that the accused did 
obstruct to this extent. Ho may \yo11 
ba\o said that as ihe upstairs was no 
concern of his he was not in a position 
to give permission for a search to bo 
made by tlie party and in view of the 
fact that the constable says tliab he 
merely sat on a chair by the side of the 
stairway and the ha/aar-ga ung dofi nituly 
“(^11907] i liur. L.'i\ asT * 


says that the acousal not aotaaily 
obstruct with his hand and block the 
way bub stood by the staircase I must 
held that he did no physical act which 
could be regarded as obstruction while 
his verbal protest, not containing any- 
thing that could be interpreted as a 
threat which was likely to be immedi- 
ately put into force, could not amount to 
obstruction either. 

I therefore set aside the conviction and 
sentence and acquit the accused. The 
fine will be refunded and also the money 
paid in for stamp costs. 

v.b./k.K Gonciotion set aside. 
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Baguley. J. 

U Aung Y/x— Appellant. 

V. 

Ma E Mai — Respondent. 

Second Appeal No. 161 of 1931. Deoi- 
tied on 9th Decijmbor 1931, against decree 
of D’sfc. Court, FTenzada, in First Appeal 
No. 19 of 193!. D/- Uth March 1931, 

=:Ma) Contract Act (1372). S. 12-Suit on 
mortgage — Mortgagor pleading unsound nett 
of mind at execution — Mortgagor found to be 
of unsound mind but having lucid intervals 

— No general rule could be laid down as to 
where burden of proof lay. 

la a suit on a ruorlgage tie luortgAgor plodded 
that he svas of unsound mind at the time the 
mortg:igc-deod wts executed. It was found that 
ho w.as of unsound iniud and also that ho had 
lucid intervals, Mortgagoo contended that it 
was for the mortgagor to prove that ho was of 
unsound mind at tbo tiuio of oxccutiou of the 
deed while the raortg.igor contended that it was 
for the mortgagee to prove that he was tempo- 
rarily of sound mind at the time the docu- 
ment was oxecuted. The evidence showed that 
the chief characteristic of his madness was his 
unreasonable hatred of strangers. It was also 
shown that he executed the registered deed and 
behaved quite normally when he was taken to 
the Sub Registrar. 

Held: that no general rule could be laid down 
as to whore burden of proof lay and that the 
mortgagor was of sound mind at the time of 
execution: Banks v. Goodfellow, 6 Q. B. 649 and 
Cartwright v Cartwright, 1 Philom 90, Ref, 

[P‘26 0 1] 

^ (b) Contract Act (1872), S. 12 — Unsoiind- 
ness of mind proved by definite expert evi' 
deuce — Allegation of lucid interval has to be 
strictly proved. 

Whero the unsoundness of mind has been 
proved by dofiuito export evidence the allegation 
of a lucid interval must bo as strong and as 
domoustrativc of such laot as whero the object 
of the proof is to establish derangement of the 
mind: Attorneij-Oeneral v. Parnthu,id R. 
632. Rcl, on. [P 25 0 1] 

Eeija and Tha Kin — for Appellant. 
Messrs, Bose, VenJeairam, De and Basu 

— for Respondent. 
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hi8*Q0ph3-v, defendant 1, hia wife and 
defendant 2, hia niece. 

At the trial ib was common ground 
that defendant 2 was entitled to a 
fourth share in the estate the dispute 
being whether the plaintiff waa entitled 
to a half-share and defendant 2 to a 
quarter-share. 

The learned Judge decided that the 
plaintiff was entitled to a share twice 
as great as tha share of defend act 2, that 
is to say, at the trial it was proved or 
admitted that the plainbitf was entitled 
to a half-share, defendant l.to a fourth 
share and defendant 2 to a fourth share 
and a preliminary decree was passed 
for accounts to be taken upon that foot- 
ing. In due course the commissioner 
presented his report and this report was 
considered by the learned District Judge 
who passed a final decree setting out tiie 
details of the estate of which adminis- 
tration had been decreed. 

Defendant 1 appealed to the High 
Court against the final decree of the 
District Court making the plaintiff a 
respondent bub falling bo implead defen- 
dant 2 as a respondent. In these cir- 
cumstances a pi'eliminary objection lias 
been raised on behalf of the respondent 
that in the absence of defendant 2 the 
appeal cannot proceed. It was further 
contended that the Court in the circam- 
stancaa of the case ought not to allow 
defendant 2 bo be impleaded as a res- 
pondent. In ray opinion the prelimi- 
nary objection must prevail. Under the 
decree of the District Court defendant 2 
acquired a valuable right namely to 
have the estate distributed upon the 
basis of that decree and if she ware to 
be impleaded now she would be made a 
respondent after an appeal as against 
her had been barred by limitation. In my 
opinion in such ciroumstanoas the Court 
ought nob bo allow the appellant to im- 
plead defendant 2 as a party respondent 
to the appeal. 

Now in the absence of defendant 2 
ought the appeal to be allowed to pro- 
ceed? The test to be applied is this. 
Assume that the appeal against the res- 
pondent proved to be successful would 
the effect be that there would be in exis- 
^noe two inconsistent decrees one of the 
High Court and the order of the District 
t^ourt with respect to the subject. matter 
of the suit? In my opinion there would. 

In the memorandum of appeal the ap- 
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pellant alleges that the items repre- 
senting the estate under administration 
were not correctly found in the report 
of the commissioner or set out in the 
decree of the District Court. In res- 
pect of certain items the appellant con- 
tends that increased deductions ought 
to be allowed to her in respect of dis- 
bursements that she had made and that 
in respect of certain properties she 
should receive a larger share than under 
the decree was allotted to her. If the 
appeal were to succeed in respect of all 
or any of the items set out in the memo- 
randum of appeal the decree of this 
Court as against 'the respondent would 
both in form and in substance vary from 
the decree passed by the Distriob Court 
which as between the parties to the ap- 
peal and defendant has become conclu- 
sive. In these circumstances the appeal 
cannot be allowed to proceed (7. P. R. V. 
Ckokaligum Ghetty v. Seeihai AcJia (1) 
Midnxpur Zamindari Co. Ltd. v. Amuli/a 
Nath Roy Ghowdhury (2) and Badri 
Narayati v. E, /. R. Gojiipany (3). 

The appeal accordingly is dismissed. 
There will be no order as to costs. 

Mya 3a, J.— I agree. 

P.N./l^.K. Appeal dismissed. 

(1) A. I. R. 1927 P. G. 252= i07 I. C. 237=6 
Rang. 29 (P. 0.). 

(2) A. I. R. 1926 Gal. 893=95 I. C. 619=53 
Oal. 752. 

(3) A. I. R, 1927 Pat. 23=93 I. G. 1003=5 

ta / 
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Page, G. J. and Sen, J. 
Mahomed Yacooh — Appellant, 

V. 

P. L. R. M, Firm and others — R.qs. 
pondents. 

First Appall No. 42 of 1931, Decided 
on loth July 1931, against decision of 
Disb. Judge, Toungoo, in Civil Regular 
No. 1 of 1930. 

(a) Civil P. C. (1908), 0.21, Rr. 65, 69, 

34 and 90— Sale is complete when bid is ac- 
cepted by receiver and deposit of 25 per cent 
is made. 

A sale by a receiver appointed under 0. 21, R. 
65, is complete when the bid is accepted by the 
receiver and deposit of 25 per cent of the pur- 
chvae price is piid by the auction-purchaser : 
27 I. C. 805 and A. I. R. 1929 Rang. 311, Foil.' 
A. I. R. 19*29 Rwg. 12 ; A. i. H 1923 Pat. 325 
and A. I . R- 1931 Cal, 533, Diss. from. 

[P 13 0 1] 


Md, "^acoob V. P. £j, U. M; Firm 
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(b) Civil P. C. (1908), Appendix E, Form 
29, Condition 3 — Condition 3 gives Court 
quasi revisional discretion. 

The effect of condition in tbe form of procla- 
mation in Appendix V'. form 29, i? to give the 
Conrt a quasi revisional discretion in the 
matter and not to require the Conrt*itsolf to 
knock down the propertv : 27 I. 0. 805 and 19 

C. W. N. G33, Foil. [P 19 C 1] 

Moolluim — for Appollanfc. 

Hay — ior Raspondents. 

Page, C. J. — This appeal must be dis- 
missed. 

The appellant purchased certain pro- 
perty at an auction-sale held by a re- 
ceiver authorized by the Court on that 
behalf. The appellant was the highest 
bidder ; the property was ‘knocked down’ 
to him, and he paid 25 per cent of the 
purchase price to the receiver. Subse- 
quently, on the same day, he wrote to 
the roceiver informing him that he had 
purchased the property under a misap- 
prehension as he understood that there 
were no incumbrances upon the property, 
but that after the sale he had been in- 
formed that there were incumbrances 
thereon, and he therefore requested the 
receiver to resell the property, by so 
doing in effect withdrawing his hid. He 
has brought this present suit inter alia 
for a declaration that the property had 
not been sold to him. His suit has been 
dismissed. On appeal the learned advo- 
cate on behalf of the appellant contended 
that the appellant was entitled to with- 
draw his bid until such time as the Dis- 
trict Court had formally accepted his 
bid, and that in the oircumstanoos no 
sale had taken place. In my opinion, 
this contention on behalf of the appel- 
lant is misconceived, and cannot be ac- 
cepted. 

Under 0. 21, R. 65, the receiver was 
duly authorized by the District Court to 
conduct the sale, and under 0. 21, R. 8i, 
the appellant was declared by the ro* 
oeiver to bo the purchaser, and immedi- 
ately afterwards paid the deposit of 25 
per cent of the purchase price. In my 
opinion, when his bid was accepted by 
the receiver and the deposit of 25 per 
cent of the purchase price had been paid 
the sale was effected : vide Eajendra 
Prosad Jha v. Upeudra Nath Jha (l) and 
'Matwy Ohn Tin v. P. Jt. M, P. S li, M. 
Cliettyar Finn (2). I am ot opinion that 
the ruling of Chari, J., in Afauzaddin v. 

Tl) [191~5] 27 I 07805." 

(2) A.I.R. 1920 Hang. 311=120 T.O. H2=7 
Rang. 425, 


Howell (3) that when property is 'knocked 
down’ to the highest bidder there is a 
conditional offer to purchase the pro- 
perty by the bidder, which he is at 
liberty to withdraw unless and until his 
bid is accepted by the Court, was wrong- 
ly decided, and must be regarded as over- 
ruled. Cf course, if there is a rule of 
practice in the Court that the ofiBcer con- 
ducting the sale shall not be entitled to 
accept a bid or conclude the sale, and 
that such officer is given authority mere- 
ly to record the bids and forward the 
bid sheet to the Court in order that the 
Court may accept or reject the bids or 
any of them, it follows that no sale takes 
place until the Court has accepted the 
bid. Such a practice appears to obtain 
in Bihar and Orissa, but there is no such 
practice in Burma. In the circumstances 
of any particular case it may be found as 
a matter of fact that the oQioer conduct- 
ing the sale did not accept the offer made 
by the highest bidder, but had referred 
the offer to the Court in order that the 
Court should accept or reject it. In a 
case of that description, no doubt, there 
would be no completed sale until the 
offer of the highest bidder was accepted, 
but that is a question of fact to be deter- 
mined according to the oircumstanoos of 
each case. 

In Jaibahadar Jha v. Matukdhari 
Jha (4), it appears that a number of bids 
were made, and as stated by Maopher- 
son, J. : 

“Tho iia/iir soul tho bid-shoot, in acoordanco 
with practioo, to the JIunsif who wrote “Close" 
against the last offer, and signed the order.*' 

It was held, and I respectfully think 
rightly held, that in tho oiroumstanoes of 
that oaso there was no completed sale by 


e nazir. 

But if, and in so far as, that case de- 
led as a matter of law that until the 
)urt accepts a bid at a Court sale there 
n be no completed sale I am unable to 
;re6 with that decision, and I am of 
linion that the law thus stated is not 

irreot. 

Condition 3 of tho form of proolama- 

on of sale (see Appendix' E, Form 29, 

ivil P. C.), runs as follows : 

“CoufHHoa 3.— The highest bidder Bhall be 

lolared to be the purobftser of 

ways that ho is legally qualified to bid. and 

ovided that it sha ll be in th e disor etion of tho 

(3) A.l.R. 1929 Rangv 12=114 I.O. 522-6 

(4) 1923 Pat. 625=76 I.O. 113=2 Pat, 
548. 
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Court or officer holding the sale to decline ao* 
ceptance of the highest bid when the price 
offered appears so clearly inadequate as to make 
it advisable to do so.** 

But as pointed out in Rajendra Prosad 
Jlicv V. Upendra Nath Jha (l), the effect 
of condition 3 is to give the Court a 
quasi revisional discretion in the matter, 
and not to require the Court itself to 
knock down’ the property. 

In Surendramohan Sarkar v. Man- 
mathanath Baner^i (2), a Bench of the 
Calcutta High Court appears to have 
accepted the view of the law as enun- 
ciated by the Patna High Court in 
Jaibahadar Jha V. Matukdhari Jha (S). 
In Surendramohan Sarlcar's case (2) 
however it appears that the sale was 
conducted by the nazir, who did not pur- 
port himself to accept the plaintiff’s bid, 
although it was the highest bid that was 
made, but sent the bid-sheet to the Sub- 
ordinate Judge for the learned Judge for 
him to consider whether he would accept 
any of the bids. Upon the facts of that 
case therefore in my opinion, it was 
rightly held that there was no completed 
sale when the nazir recorded the bid, 
but in so far as the learned Judges in 
Surendramohan Sarkar v. Manmatha- 
nath Baneri {d), followed the view of the 
law laid down by the Patna High Court 
in Jaihahadar Jha v. Matukdhari Jha 
(4;, I respectfully dissent from that rul- 
ing. In my opinion, the law was cor- 
rectly stated in Rajendra Prosad Jha v. 
Upendra Nath Jha (1) and Maung Ohn 
Tin V, P. R. M. P. S. B. M. Ghettyar 
Firm (2). For these reasons, in my opi- 
nion, the appeal fails, and must be dis. 
missed with costs 10 gold mohurs. 

Sen, J. — I agree. 

R.M./e.k. Appeal dismissed. 


(5) 


A.I.R. 1931 Oal. 583=134 I.G. 447=58 Cal 
788. 
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Special Bench 

Pag^i, C. j., Baguley and Das, JJ. 

Commissioner of Income-tax, Burma— 

Applicant. 

de^^^^^ Buriy — Respon- 

Oivil Reference No. 11 of l931, Decided 
on 25th November 1931, from reference 
4cl6 by Commissioner of Income-tax. 


^ Income-tax Act (1922), S. 2 (1) (a)— Sa- 
bape loan income is not agricultural income. 

Income derived from ‘ sabape ’ loans (loans 
made in cash at the beginning of the cultivat- 
ing season and repayable in paddy at harvest 
time) is not agricultural income not being rent 
or revenue derived from land within S. 2 (1, (a). 
The fact that the lender is the landlord of the 
borrower is immaterial ; A. I. B. 1925 Cal. 929, 
Dist. [P 19 c 2] 

E. A. Ecjgar — for Commissioner of In- 
come-tax, Burma. 

Foucar — for Assessee. 

Page, C. J • The question propounded 
is ; 

Whether such portion of asssssee’s income as 

was derived from Sabape loans was ‘agricultural 

income ’ within the meaning of the Income-tax 
Act.” 

Under S. 2 (1) (a) of the Act “agri- 
cultural income ” means : 

any rent or revenue derived from land which 
is used for agricultural purposes, and is either 
assessed to land revenue in British India or 
subject to a local rate assessed aud collected by 
officers of Government as such ” 

and^ the question that falls for determi- 
nation is whether the assessee's income 
derived from sabape loans was “ renter 
revenue derived from land ” within 
S, 2 (l) (a). 

It has been found as a fact that 

loans made on the sabape system are loans 
made in cash at the beginning of the cultivat- 
ing season, and repayable in paddy at the har- 
vest time. The excess in value of the paddy re- 
ceived by the assessee over the cash lent by him 
to the cultivators was taken as his taxable in- 
come from this source. This income is entirely 
separate from his rents,** 

Now, it so happened that these sabapej 
loans were made by the assessee to his 

tenants, but for the purpose in hand, in 

nay opinion, it makes no difference whe- 
ther the lender was the landlord of the 
borrower or hot. The solution of the 
problem depends upon whether the in- 
come that accrued from these loans to 
the assessee was 

“ rent or revenue derived from land which is 
used for agricultural purposes.** 

It could not have been intended that 
any and every person who lent money 
to a cultivator to be repaid in kind, and 
made a profit from the transaction, 
should be treated as thereby receiving 
^ rent or revenue derived from land which 
IS used for agricultural purposes.” Asl 
the sabape loans under consideration 
were transactions between a lender and 
a borrower the mere fact that the lender 
happened to be the landlord of the bor- 
rower is nihil ad rem. Those transac- 
tions being loan transactions the income 
accruing to the assessees therefrom in 
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my opiiiion, was not " agricultural in- 
ooiTio " within the meaning of that term 
in S. 2(1) (a). 

The learned advocate for the assessee 
relied upon a passage in the judgment of 
Greaves, J., in tho Full Bench case of 
Mcher Banc Khartum v. Secy, of Sitte (0 
(at p a of 53 Cal.). His Lordship stated 
that 

*' tho innoino then under consideration being 
uazir or salinii paid by a tenant to hie landlord 
for recognizing tbc transfer of a rontransfer* 
able holding was money which comes to tho 
lindlord hv virtue of the fact that ho is the 
owner of the land ” 

and as such was 

" rent or revenue derived from land which is 
used for agricultural purposes.’* 

In my opinion this authority tells 
against the contention urged on behalf of 
the assessee for 'the money which the 
landlord received as profit from these 
sabape loans did not come to the land- 
lord by virtue of the fact that he was 
the owner of the land, but was profit 
accruing to the lender from a loan tran- 
saction. Bent or revenue derived from 
land differs toto coalo from profit derived 
from such loan transactions as those now 
under consideration. 

In my opinion the answer to the ques- 
tion propounded is in the negative. Costs 
5 gold mohurs. 

Das, J.— I agree. 

Baguley, J. — I agree. 

R.K. Reference answered, 

(1) A. I. R. 1025 Gal. 929 = S9 1. C. 997 = 53 
Gal. 34 (P. B.). 
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Baguley, J. 

Datv Dut — Appellant. 

V. 

Daw Kwi and Respondents. 

Second Appeal No. 115 of 1931, Deci- 
ded on 30th November 1931, against de- 
cree of Dist. Judge, Thaton, in Civil Ap- 
peal No. 54 of 1930. 

^ Civil P. C. (1908). O 21, R. 63— Claim 

for removal of attachment dismissed — 
Claimant suing both attaching creditor and 
judgment-debtors for declaration that he is 
owner — Value of property more than value 
of decree — Value governing jurisdiction it 
value of property. 

Whoro person, whoso oliiin for removal of 
Attachment of tho property is dismissed, fllca a 
suit against tho attaching creditor as well as 
against tho jadgmeut-dobtors for a doolaratioa 
that he is the owner of the property with res- 
pect to which his claim is dismissed then if the 
value of tbo property attached is more than the 
value of tho decree obtained by tho attaohing 


decree-holder, the value which governs the 
jurisdiction of the Court to deal with the suit 
is the value of the property itself and not merely 
tbo value of the decree. Since if the claimant 
is unsuccessful in his suit for declaration not 
only will tho att-ichiug decree-holder realize the 
vilue of decree but as regards any surplus re- 
maining that -will go to tho judgment-debtors 
and the claimant will lose the whole value of 
the property sought to be attached : 17 All. 69 
and 39 Mad. GO 3, Foil.; 1 L. B. B. 1 and 15 Cal. 
104, DiH. [P2l 0 1] 

S. Tin Taik — for Appellant. 

Joseph — for Respondents. 

Judgment.— The appellant Daw Dut 
claimed to be the owner of a certain mill 
which had been attached by the respon- 
dent Daw Kwi in execution of a decree 
obtained by her against the remaining 
respondents. The amount of the decree 
was less than Rs. 1,000. The value of 
the mill attached was oonsiderably above 
Rs. 1,000. Daw Dut applied to the 
Township Judge for removal of the at- 
tachment, but her claim was dismissed. 
She therefore filed a suit against the at- 
taohing creditor and tho latter’s judg- 
ment-debtors for a declaration that she 
was the owner of the mill in question, 
and that it was not attachable by Daw 
Kwi, the attaohing creditor. 

The point was raised before the Town- 
ship Judge that he had no jurisdiotion to 
decide the matter, but ho overruled the 
objection and dismissed the plaintiff s 
suit on its merits. 

On appeal to the District Court, the 
learned Judge came to tho conclusion 
that the Township Judge had no power to 
try the case and therefore all his pro- 
ceedings were ultra vires. He directed 
the Township Judge to return the plaint 
for presentation to a Court having juris- 
diotion, It is against this decision that 
the present appeal has been filed, and I 
am asked to return tho file to the Dis- 
trict Judge for him to pass orders on the 
merits of tho case. The appellant relies 
upon Semraman Chetty v. Maung Po 
Yin (l), the head-note of which runs as 


owst 

Tho vaUi.\tion of a suit under S. 283, Civil 
for tbo doolaratioa of a right tQ ^ 1^00 

,ain proportv tho attachment on whioh had 

,1 removed, is lor the of jurisdiction 

value of tho decree which it is desired ^ 
Mito, if that bo less than tbo value of the 

porty.ortho value of tbo property if that be 

than the amount of tho dooreo. ’ 

Che ruling follows Modhiisudun Koer 
Rakhal (2). It must be noted h oweve r 

.) [1900-02] 1 Ij. B. B. 1. 

I, [18S8] 16 O'l, 101. 
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that in fchia ease tha suit was filed by 
the attaching creditor whose attachment 
had bean dismissed against ths claimant 
at whose instigation the attachment had 
been removed, and tae judgment-debtors 
themselves ware not mide parties to the 
suit. The Calcutta case which was fol- 
lowed was one in which tha facts were 
similar; the decree sought was one declar- 
ing the rights of tha decree-holder to at- 
tach certain property. In tha present 
case the decree is one sought for by an 
unsuccessful claimant for removal of at- 
taohmeat whose property had been at- 
tached, and it is filed against both the 
attaching creditor and the judgment- 
debtors. The facts in the case are paral- 
lel to those deilb with in the oases of 
Divarka Das v. Kameshar Prasad (3) and 
Narayanan Singh v. Aiyasami Reddi (4). 
fa both these oases .it was held that 
where an unsuooassful claimant desires 
not only that the attachment should be 
remove'], but also that his title as against 
the judgment-debtors should be declare], 
in cases in which the value of the pro- 
perty attached is more than the value of 
the decres, the value of the suit which 
governs the jurisdiction of tha Court to 
deal with it is the value of the property 
itself, and not merely the value of the 
decree. The reason for the distincticu 
appears to be clear. ^Vhen the attaching 
creditors seeks for a declaration of his 
right to attach certain property he has 
really no interest as regards the claim of 
the defendants among themselves. If he 
wins his declaration suit, he will benefit 
by the amount of his decree, and no 
more. Therefore the value of tha suit to 
■ him is equal to the amount svhioh he 
will realize by executing his decree, if 
the value of the property is greater than 
the value of the decree. On the other 
hand, if the unsuccessful claimant files 
a suit for a declaration, if he is unsuc- 
cessful, not only will the attaching de- 
cree-holder realize the value of bis de- 
cree, but as regards any surplus remain- 
ing that will go to tha judgment debtors, 
and the claimant loses the whole value 
of the property sought to be atbachai. 
Tha value of the suit for him is therefore 
clearly the value of tha property at- 
tached. 

For these reasons I consider that the 
learned District Judge was correct in 

~~{S) [1895] 17 All. 69=(1895) A. WrN.“^ 

(4) [1916] 3S Mad. 602^:27 I. 0. 265, 
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directing the Township Judge to return 
the plaint to the plaintiff for presenta- 
tion to the Court having juris'lictioa. 

I cannot however conclude this judg- 
ment without commenting on the errors 
that appear on the record. The Town- 
ship Judge after hearing the suit for a 
declaration signed a decree in a simple 
money decree form, ordering the plaintiff 
to pay defendant 1 the sum of Ks. 139 
which is apparently the amount of the 
decree. His decree is entirely silent ag 
regards the declaration whether it is to be 
granted or whether it is to be disallowed. 
Tha District Judge whose judgment shows 
clearly that he considered the judgment 
and decree of the Township Judge to be 
incorrect, at the end of the judgment dis- 
missed the appeal with costs, and then 
without setting aside the judgment and 
decree of the Township Judge, ha ordered 
the Township Judge to return tha plaint 
for presentation to some other Court. 
Both these decrees are obviously incor- 
rect and not in accordance with the judg- 
ments on which they are supposed to be 
based and they must therefore be set 
aside by this Court. 

As a result I set aside the decrees of 
both tha lower Courts and I direct that 
the plaint be returned by the Township 
Judge for presentation to the Court hav- 
ing jurisdiction, in this instance the Sub- 
divisional Court. The appellant must 
bear the costs of the respondents in this 
Court. All other costs incurred up to the 
present to be costs in the cause as ulti- 
mately decided, 

p.n /r.k. Decree set aside. 

^ A. I. R. 1932 Rangoon 21 

Baguley, J. 

Ah Ghoung — Appellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 620 of 1931, De- 
cided on 13th July 1931, from order of 
Third Addl. Magistrate, Rangoon, in 
Summary Trial No. 296 of 1931. 

^ Psnal Code (1860), S, 188 — Protest unless 
slrongfy worded and verging on threat with 
likelihood of its being carried out irnmedi- 
ately is not obstruction. 

To constitute an oSenco under S. 186 there 
must be some, actual resistance or obstacle put 
in the way of the public servant. A protest is 
not an obstruction, but a strongly worded pro* 
test verging on threats would be an obstruction 
within the meaning of S. 186 if there appears 
to be the least likelihood of the threat being 
immediately carried out. Oonsequently where 
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ft person stands by a staircase and without an)' 
threat or obstruction of the passage verbally ob- 
jects the police search party from proceeding up- 
stair‘s, he cannot be convicted of obstruction 
under S. 186: 38 All. 506; 8 I. C. 823; 37 I. C. 

46; 2 Bom. L. R. 511; 16 Mad. 221, Ref. and 
1 Bur. L. T. 23. Dine. [P 24 C 1, 2] 

Campagnac — for Appollant. 

Mating Lai — for the Crown. 

Judgment. — The appellant Ah Choung 
has been convicted under S. 186, L P. C., 
and fined Es. 201 and has also been 
directed to pay Es. 14-8-0 costs under 
S. 546-A, Criminal P. G, Hence the 
present appeal. 

The facts of the case are that the 
Superintendent of the Scott Market ac- 
companied by a bazar-gaung, two out- 
siders and four police constables visited 
a certain house to search for pigs, having 
heard that the same had been brought 
down to be slaughtered illegally. On the 
ground Roor he found the accused and 
some other Chinamen. He explained 
the purpose of his visit and searched the 
ground floor but found no pigs nor 
pork. He then wanted to go upstairs 
to search but, he says, he was prevented 
from doing so by the accused, and this is 
the obstruction complained of for which 
the appellant has been convicted. 

The Magistrate who tried the case 
appears to have come to the conclusion 
that the appellant went and stood on the 
stairs and blocked the way and objected 
to the party going up but a perusal of the 
evidence of the witnesses seems to me- to 
show that this finding is hardly justified. 
U Tun Wo, the Superintendent of the 
Scott Market, says: 

“AccuRcd . intorcopted tho way by standing 
on the staircase and preventing himself and tho 
party from going upstairs.” 

In cross-examination he says; 

'*Aocuscd did not put out his bands though he 
stood on tho staircase.” 

Tait Singh, one of the constables who 
accompanied him, says that the complai- 
nant spoke to the accused and then the 
complainant told him that he was not 
allowed to aearoh upstairs. He says the 
accused was sitting on a ohair near the 
staircase. The witness did not under- 
stand exactly what was said. Ba Chit, 
the bazaar-gaung, says that the accused 
spoke in Burmese and said: “The up- 
stairs has nothing to do with me’*’ and 
the acoused objected to bis going up and 
went and stood by the stairoase. Later 
on he says: 

^Accused did not actually obstruct with his 


hftnd and block the way. He only said: *1 cannot 
allow people to go up. It has nothing to do with 
me’.” 

The remaining witness for the prose- 
cution, Ah Eu Wa is the licensee of a 
stall in the Scott Market for the sale of 
pork. He no doubt is somewhat biassed 
against persons who are or are alleged 
to he illioit slaughterers of pigs. In his 
deposition he says that the acoused 
stated: ' No permission can be given to 
make a search upstairs.” He also says: 

‘‘Accused stood at the doorway leading up- 
stairs. The doorway was about three feet wide 
and accused blocked and prevented Maung Ba 
Chit to go up and also stretched out his arms.” 

It will thus be seen that the four wit- 
nesses give different versions of what 
happened ranging from the police con- 
stable who says that the acoused merely 
sat in a ohair by the side of the stairs 
and talked to the pork-seller who says 
that the acoused stood on the stairoase 
and held out his arms to prevent any- 
body going up. 

The accused himself was examined 
very shortly. His examination as re- 
corded is simply a denial of the charge, 
but his counsel states that his version 
is that he did no more than what the 
constable said he did, namely, that he 
sat on a chair and that tho upstairs was 
not his and consequently he could not 
give permission for a search to be made 
by the party. He called witnesses who 
nrove that the acoused is the lessee of 
the ground floor and other persons rent 
tho upstairs portion of the house. 

On the evidence I hold that the ao- 
oused did no more than object verbally 
to the party going upstairs from a posi- 
tion close to the foot of the stairs either 
standing or sitting down, it makes no 
difference which. There is no allegation 
of any threat. The question to be de- 
cided now is whether this amounts to a 
voluntary obstruction to a public servant 
in the discharge of his public functions. 

It is not disputed that the Superin- 
tendent of the Scott Market is a public 
servant and in searching for pigs illicitly 
slaughtered or about to be illicitly 
slaughtered he was acting in the dis- 
charge of a public function. 

Mr. Campagnac has succeeded in find- 
ing a good many oases on the question 
*'wbat is an obstruction” but unfortu- 
nately most of them are in unauthorized 
reports and they do not seem to oast very 
much light on the subject. The only 
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authorized report is Queen- Empress v. 
Sommanna (l). In this case a District 
Judge had issued a commission to a certain 
person to search the house of the accused 
and to remove certain property from it 
to the District Court. On the facts of 
the case as found by the Subdivisional 
Magistrate it is said that the commis- 
sioner went to the village of the accused, 
read out the order and asked him to 
allow it to be executed. The accused 
remained inside his house, and closing 
the doors against the commissioner, ob- 
structed the execution of the commission 
in spite of repeated requests. 

On these facts it would certainly ap- 
pear that the accused openly shut the 
doors to the commissioner. In the judg- 
ment of the Bench which dealt with the 
case however it is stated: 

All that is found is that tho coiniuissioner 
. . . . read out tha order and asked the peti- 
tioner to ba allowed to carry it out, and that 
petitioner, without giving any answer, remained 
inside his house with closed doors.” 

This finding of fact dees not suggest 
any active slamming of the doors in the 
face of the commissioner but a resistance 
which was purely passive and in fact 
the accused simply did nothing and 
continued to do nothing. It was held 
that the conviction could nob be sustained 
because the use of the word “voluntarily” 
in the section contemplated the commis- 
sion of some overt act of obstruction, 
and did not intend to render penal mere 
passive conduct. Turning to the un- 
official reports we have the case of 
Queen-Empress v. Gavgappa (2). The 
head-note which accurately sets out the 
judgment is as follows: 

^‘‘A person objecting to the search of his house 
without using force or threatening language, 
cannot be convicted of an offence .... under 
S.186, 1. P. 0.” 

The idea contained in this head-note is 
practically the same as that to be found 
in the Madras case already cited. In 
Emperor v. Oajadhar (3), it was held 
that a man who merely ran away when 
a ohaprasi came to arrest him on a civil 
warrant could not be convicted under 
b. 225-B, I. P. 0., and it was held that 
to justify a conviction under that section 
or under S, 186 there must be an ovorb 
act of resistance or obstruction. In A,i)az 

(1) [1892] 15 Mad. 221=1 Weir 133=2 M.L.J. 

120 . 

(2) [1900] 2 Bom. L. R. 641. 

(8) [1910] 11 Or. E.J. 721=8 I.C. 823. 


Husain v. Emperor (4) no evidence was 
recorded and the Magistrate did not say 
what particular fact ha found proved. 
The conviction under S. 225-B was set 
aside because the Court was satisfied 
that the accused against whom a civil 
warrant of arrest had been issued merely 
objected to being arrested and the chap- 
rasi made no attempt to do so and came 
away and complained that the accused 
declined to be arrested. Hera again the 
idea is that the accused merely objected 
verbally and committed no overt act 
of obstruction. Tha next case cited is 
Mt. Darkan v. Emperor (5). This is of 
little help because the order of the High 
Court is simply one setting aside the 
conviction and sentence for the reasons 
recorded by the learned Sessions Judge 
and as the first reason given by the 
learned Sessions Judge was that the 
Court took cognizance of the case with- 
out jurisdiction it was really unnecessary 
to go any further. The next case is 
Hishi Kalita Pal v. E7nperor (6). This 
case which is one quoted by Ratanlal in 
liis Law of Crimes and which is appa- 
rently relied upon by the learned Magis* 
trate is of somewhat different applica- 
bicn. A rule was issued by tha Calcutta 
High Court on three grounds to show 
cause why a conviction under S. 186, 
J' should not be set aside and the 

judgment ‘merely states that after read- 
ing the explanation of the Magistrate the 
Court is of opinion that the conviction 
cannot stand. It goes on to say; 

No offence under S. 186, I. P. 0., appears to 
have been committed/’ 

but whether because there was no ob- 
struction or whether because the Munsif 
obstructed was not acting in a way justi, 
fiable in law is not clear. In the state- 
ment of the facts of the case given in the 
quotation from tha reference by the 
Sessions Judge in appeal I gather that 
the Munsif wanted to go along a certain 
waterway and the appellant put a fence 
across the waterway and completely ob- 
structed the Munsif. If the judgment 
is intended to lay down tha proposition 
that putting a fence completely across a 
waterway is no causing of obstruction I 
can only say that, with respect, I am 
unable to follow it. The last case men- 

“(Sr [1916] 38 AB. 50G=17 Or. L, J. 413=35 
I.O. 973. 

(5) A. I. R. 1928 Lah, 827=110 I. 0. 101=29 
Gr. L. J. 645« 

(G) [1916] 18 Or. L. J. 62=37 I,C. 46. 


24 Rangoon 


ij Aung Ya v. ^Ia E Mai 



tioned is Y . G, Ariff and Musoor v. King- 
Emperor {!) This is a case of the laty 
Chief Court of Lower Burma. The 
bailiff went to a certain house to attach 
' some property. The second accused 
fetched the first accused, and wh.en he 
arriv'.d be used strong language, and 
both accused pushed the ra^^ty out of the 
house. It was held that in a case of 
this bind 9.J, I. P. C., would apply 
If there had been any justification what- 
soever for the bailiff and his peon being 
in the house at all I am unable to agre^ 
tliat S. 95 could possibly apply to a 
public servant treated in this way who 
was acting in the execution of his duties. 
It is also stated in the head-note of this 
case that a possibly strongly worded pro- 
test and Older or request to leave the 
premises does not amount to obstruction, 
I tbinlc (his also goes rather too far. A 
protest I agree would not bo an obstruo- 
,ticn but a strongly worded protect verg- 
'iiig on threats! consider \ ould bean 
ot>sttuction if there appeared f o i o tbe 
least likelihood of those threats being 
immecliaUly carried out. A public ser- 
vant has not got to continue until be 
actually suffers an assrailt. If ho is 
actually assaulted then S. 353, I. P. C., 
would apply and it soems clear that 
S. 18G would ai)ply where S. 3o3 would 


not apply. 

The word “obstruction” has a certain 
connotation of passiveness. Its deriva- 
tion from the Latin "to huild against 
or to block up” shows that it is a pas- 
sive act and in the present case had 
the accused douo some passive act which 
would have rendered it necessary for the 
geavoh party to uso force to him or to 
any instiun.cnt with which ho was ob- 
structing in order to carry out the search 
I would hold that there had boon an ob- 
struction within the meaning of the 
section, as for example if ho bad stood 
on tho stairway blocking it up so that 
tho party would have had to uso force to 
remove him from tho stairway in order 
to go up. On tho evidence hew over I 
am unablo to hold that tho aocusod did 
obstruct to this extent. Ho may well 
havo said that as tho upstairs was no 
coiioern of bis lie was not in a position 
to give pernriisBicn for a search to bo 
made by the party and in view of the 
fact that tho constablo says that ho 
merely sat on a chair by tho bide of the 
dtairway an^ bhe bazaar-g aung de finitely 
1.1907] i liur. L.T. 23. 


says that the a^dused did not aobuallyi 
obstruct with his hand and block the 
way but stood by tho staircase I must 
held that he did no physical act which 
could be regarded as obstruction while 
bis verbal protest, not containing any- 
thing that could be interpreted as a 
threat which was likely to be immedi- 
ately put into force, could not amount to 


obstruction either. 

I therefore set aside the conviction and 
sentence and* acquit the accused. The 
lino will be refunded and also the money 
paid in for stamp costs. 

v.b./r.k Conviction set aside 


f 
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Baguley, .1. 

U Au7ig Ya — Appellant. 

V. 

Ma E Mai — Pospondout. 

Second Appeal No. 161 of 1931, Deci- 
ded cn 9th Deoemhei 1931, againstdecreo 
of Hist. Court, Honzada, in First Appeal 
No 19 of 193!. D/- Mth March 1931. 

^ (a) Contract Act (1872), S. 12— Suit on 
mortgage — Mortgagor pleading unsounclneit 
of mind at execution— Mortgagor found to be 
of unsound mind but having lucid intervals 
— No general rule could be laid down as to 
where burden of proof lay. 

In r» suit cn a mortgago Inc mortgagor pleaded 
that bo was of unsound mind at tho time tho 
mortgage-deed wis executed. It was found that 
ho was of unsound mind and also that ho had 
lucid iutorvals. Mortgagee contended that it 
was for tho mortgagor to prove that ho was’ of 
unsound mind at the time of execution of the 
deed whilo tho mortgagor contended that it was 
for tho mortgagee to prove that he was tempo- 
rarily of sound mind at the time tbe docu- 
ment was executed. Tho evidence showed that 
tho chief charaotoriatio of his madness was his 
unreasonable hatred of strangers. It was also 
shown that he exoouted tho regiateroddeedand 
bohaved quite normally when ho was taken to 
tho Sub Kegistrar. 

Held', that no general rule could bo laid dowi\ 
as to whore burden of proof lay and th.at the 
mortgagor was of sound mind at the time of 
execution: Banhs v. Good/eiiow, 5 Q. B. 649 and 
Oarlwriaht v Cartwright^ 1 Philom 00, Rof. 

[r 25 0 1] 

(b) Contract Act (1872), S, 12 — Unsound- 
ness of mind proved by definite expert evi- 
dence— Allegation of lucid interval has to be 
strictly proved. 

Where the uusoundness of mind has been 
proved by definite export evidence the allegation 
of a lucid interval must bo as strong and as 
demonstrative of such faot ns whore the object 
of tho proof is to establish derangement of tho 
mind: AUorney-Qeneral v. rarnihu, *9 E, R. 
632, Rcl on. (P 25 0 Ij 

Zeya and Tha Kin — for Appellant, 
Messrs, Bosct Venkairam, De and Basu 
— for Respondent. 
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Judgment. — The appellant sued the 
Tespondent and her son on a mortgage. Exe- 
cution and receipt of consideration are not 
now disputed. He obtained a decree against 
both of them, the decree against the son 
being ex parte. IMa E Mai filed an appeal 
through her guardian ad litem on the 
■ground that she was of unsound mind at 
the time that the mortgage deed was exe- 
cuted, and the learned District Judge set 
aside the decree against her only. Against 
this order of the District Judge, the pre- 
■sent appeal has been filed. 

It should be mentioned that the land 
covered by the mortgage belongs to the 
respondent only, her son having no 
interest in it. 

The point for consideration is very 
■simple. It has been proved that the res- 
pondent, for some years, has not been of 
■sound mind. It has been found correctly, 

I consider, that she has lucid intervals 
and the plaintiff says that since the fact 
that she has lucid intervals has been 
proved, it is for the respondent to prove 
that she was definitely of unsound mind 
nt the time of the execution of the mort- 
gage deed but the respondent contends 
that it IS for the appellant to prove that 
she was temporarily of sound mind at the 
time the document was executed. 

In my opinion no general rule can be 
laid do\yn. S. 12, Contract Act — which 
deals with the question: What is a sound 
mind for the purpose of contracting— dis 
tinctly recognizes the fact that a person 
may be usually of unsound mind, but 
occasionally of sound mind; while on the 
other hand a person may be usually of 
sound mind, but occasionally of unsound 
mind, and in my opinion, no general rule 
can be laid down as to where the burden 
of proof lies. My attention has been 
drawn to The Attorney-General Parn- 
thu (1) in which it is apparently laid down 
that when a person has once been proved 
to be of unsound mind,* the allegation 
of a lucid interval must be as strong and 
as demonstrative of such fact as where 
the object of the proof is to establish 
derangement of the mind. 

L Tu be a satisfactory 
jmethod where the unsoundness of mind 

has been proved by d'efinite expert evi- , 

dence, but m the present case there is no i 

evidence of that kind. There is only the < 

ieyidence of the respondent’s guardian ad ; 

i^m and two or threeothevvillng..vo 
<1) 29 E. R. Oh. 632. 
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3 say generally that she has been mad. The 
- Ma Hmi says that lier mother has 

i been mad for about saven years, and in that 
i time has never recovered her sanity. She 
i tries to make out that her mother is al- 
[ most in the raving stage of lunacy that she 
1 throws off her clothes and things of that 
p kind and that she has never had a lucid 
interval; but her witnesser do not support 
Iiei. Yan Shin says that the respondent 
sometimes talked like a sane person that 
sometimes her madness becomes better. He 
has never seen her with her clothes off. 
U Kho admits that she had lucid inter- 
vals at times. Sometimes she understood 
what was said to her, sometimes she did 

sa.ys that she used to be 
left by Ma Hmi alone in her house with 

a young son when Ma Hmi and her hus- 
band were out at work. He has never 
seen Iier confined in any way, 

Th^e mam sign of insanity on wliicli 
all the witnesses concentrated is that the 
old lady is blind and apparently is in- 
tensely suspicious of strangers and when 
she hears stranger’s voice, she at once 
bursts out into abuse. There is reo-u. 
larly recognized form of madness called 
xenophobia. U Kho, one of the witnes- 
ses called for the defendant, says defi- 
nitely that the old lady would burst into 

abuse when taken to a crowded place 
like a Court. 

In any case, there is evidence which is 
beyond controversy that the old ladv 
executed this registered deed. She was 

there Sub-Kegistrar, identified 

htr h ? ^ '^bo knew 

her, and behaved in every way normally 

fh attrac- 

ted the attention of the Sub- Registrar or 

any Ixidy else. The Sub-Registrar admits 

that he has no particular recollection of 

the transaction, but as might be ex 

pected, he says that had there been 

any reason to suppose that she was 

mad he would have refused to register 

t e deed, and her actions conveyed nothin" 

special to his mind to draw his attention 

to her madness. In view of the peculiar 

type of madness .from which the respon- 
dent suffers. It seems to me that this is Cy' 
strong evidence to show that at the thm 
she was not of unsound mind. To use V 
term quoted in Banhs v. Ooodfellow (2)’ 
she was at the time engaged in performin" 

a_ra^al act in a rational manner 
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tho passage quote 1, wliich was from 
another case, Cartjoright wCartwright (3) 
at p. 100 the learned Judge wlio decided 

the case said: 

‘‘If it can be proved and establiahcd t)iat it is 
a rational act rationally done, ILio wnolo caso is 
proved.” 

Tho Court would not go to tho extent 
of adopting this dictum in full, hut it 
agrees that the rationality of the disposi- 
l ion is evi lonco of tlie sanity of the per- 
son making an agreement, and this seems 
to me, if I may say so, to be very perti- 
nent to tlie present caso. 

Ma E Mai clearly was a woman who at 
times acted in a rational way, and was of 
sound mind. The chief characteristic of 
her unsoundness of mind was her un- 
rcasonalilo hatrel of strangers. On tho 
occasion in question she was in a public 
Court, surrounded by iTrangers and must 
have licard their voices. Slie showed no 
sign of any unroasonahlo hatrel or of un- 
soundness of mind, and from that fact I 
think it is legitimate to deduce that at 
the moment her mind was not unbalanced. 
The act which slie performed, viz., mort- 
gaging lior land for the benefit of her son 
with whom she was at the time living, 
was a nat ural ono; and even if tlio son 
has since tlicn aliown himself a scoundrel 
and gone off with all tlie money, it is 
irnpossildo to penalize tho plaintifl' on 
tliat i’C’Ount. and tho guardian ad litem 
who is obviously fighting this case on her 
bclialf, has shown herself not much hotter 
than lior brother. Her own witness. Yan 
Shin says “tliat when she heard of tho 
mortgage at first she did not disjmto it, 
but merely askol the plaintiff to give lier 
another tiiousand rupees and take the 
land” and tlio ovidonce shows that there is 
anotlier sister who has oitial expectations 
with her, whom she was apparently 
quite prepared to deprive of her expecta- 
tions. 

For these reasons, I consider that tho 
decree of the lower appellate Court is not 
coirect. I sot aside the decree of tho 
lower appellate Court and restore that of 
the trial Court. The costs of this appeal 
and in the lower appellate Court to ho 
added to the amount duo under the mort- 


n 

O 


age. 

p.n./r.K. 


Decree set aside. 


(3) [1703] 1 1 Idlim. 00 
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CaNLTFFK, J. 

Byash Chayidra Boy — Plaintiff, 

V. 

Ajodhyanath Deb and others — Defen- 
dants. 

Civil Regular Suit No. 38 of 1931, De- 
cided on 16th November 1931. 

Civil P. C. (1908), O 6, R. 17— AFFHcalion 

seeking to introduce fresh matter depriving 
defendant of defence under Limitation Act 
cannot be allowed. 

Tbo application for amendment seeking to 
introduce fresh matter into tbo plaint which 
would deprive the defendant of the benefit of bi> 
statutory dcfotice under tho Limitation Act 
cannot be allowed : Weldon v. Neal, (IB87) IP 
Q. /;. /). 394 and 43 Cal. 95, Foil. [P 2G C 2' 

Boltertson — for Plaintiff. 

K.C. Bose and J.C. De— for Defendants. 

Judgment — This is an application to 
amend a plaint in the manner contem- 
plated by S. 153 of the Code. I3y 0. b, 
B. 17. tlie Court is permitted at any stage 
of the proceedings to allow amendments 
which may he necessary for the deter- 
mining of tho real question between the 

l)ari ies, 

Tho plaintiff does not actually seek to 
sot up a new cause of action, hut ho does 
seek to introduce fresh matter into his 
plaint which it is admitted on both sides 
would deprive the dolendants of tho hone- 
fit of their statutory defence sot up by 
virtue of the Eimitation Act. 

Tho question at issile was • decided 
many years ago in England by tho Court 
of appaal, notably in the case of Weldo7i 
wNeal (1). Lord Esher in that case 

said: . , , * .. 

*‘\Vo must act on tho settled rule of practice, 

which is that amendments are not admissible 
when they prejudice tbo rii?bts of tbo opposite 
party as existing at the date of such amend 

ments*’ 

And on the particulas facts of that 
case Lord Lindley said: 

“1 do not think it would be just to the defen- 
dant to allow these nmondmenU. tho effect 
of which would bo io deprive him of his defence 
under tbo Statute of Limitations." 

That decision has been followed in 
Calculla in the case of Jnnnrd.m Kishore 
V. Shib Pershod Rnvi (2), and thoro is 
further support for that view in ono of 
our own cases, although I think that the 
point was really considered ohitor. Jj 
therefore decide that the application! 
which it is sought to obtain hoie ii.nst bt 
■twnllnwR d as it infringes the_ _|U'Oj.ico 

(1) 118871 19 Q. >''9i=6G L. J. Q- B. 
621=^’ 5 h' 

(2) 1.19161 13 Cal. 95=36 I. C. 179. 
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^vhich is a salutary one. The applicition 
IS dismissed with costs two gol I mohurs. 
P.N./r,k. App'.i^ation dismissed. 
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Das. J. 

Oil difference between 
Otter and Brown, TJ. 

Foucar & Co., Ltd . — Appellants. 

V. 

Secretary of State and others — Respon- 
ci6nfcs. 

192S, Deci'lel 
on ^8th May 1930. against decision of 

Sof’ ?9°2''7^' No. 

0876), Ss. 

on title based on grants issued under rules 

framed under S 18 - S 56 does not bar 

F Tu (Pei- 0/ier -ind 

alll ^ '“W of accretion would 

PP-y as rule of justice, equity and good cons- 
ciencs to Bur na provided it is not e.tcluded 
by natural features {Brawn J., diurntinj). 

Oertai a company bro iqht a suit avainst the 
Secretary of State for India and ' otliers’witli res- 

as 0 Bolt Kyan '■ Tlie island bad been formed 
by pdaal silting up in tl.e river. Vardas 

up were 

Tub en J®**’ 1894 and 

sub^eqjent years to varioas persons for tho mr 

^rTntf cultivation. These grants we^o 

water mark below high 

S Hver u"o 

tiff company. Meanwhile, since the oHcinal 
grants were made, erosions had taken place in 
some parts, fresh U'ld had bee i ad led in o?he!- 
parts to the island by the p ocess of silting up 
and m some places there hai been reformations 

of land which had been previously eroded. The 
company ^ claimed that they were entitled to 

claim against Government on the same terms as 

•they held the grant land any land, that since the 
issue of the grant had been added thereto by 
the natural process of accretion from the river 
and that they wore also entitled to claim what 
origiually formed portions of the grants but 

which have since eroded and have subseqiientlv 

Revenue was nob paid to Government 

'vas submerged, 
of defence were : (l) that the 

suit • f 2 l entertain the 

laid excoD^ fn . " 

grants nf tL i^T, tliereon and that the 

tions waq Tln^ I- English law of accie- 

the case “PPl’cable to the circumstances of 

on^ran tv i'"**' *'!i*'*® l^e compan v was based 

and^tbaftha"^^ ““'1®'’ 18 

hJrisdtL! of S. 56 did not bar the 

da m mirta h ^ ‘ entertain the 

^ccrdir ^ *>7 J®- ®| 
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: that liiG grantee obtained the 
Status ot land-holder wiiliin S. 8 which was a 
peimanent, heritable and transferable ri^lit of 
nso and occupancy. 29 G 21 

Held farther : that tho mere non-payment of 
mvenue during tne period that the land was sub- 

necessarily a sufficient proof of 

the iQteution to abaudoii land. IP ^7 n il 

Held farther : (Per Otter and Dts JJ) 

That tlio English law of accretion would’apply to 
Buiinaas a matter of justice, equity and good 
conscence provided that it was not excluded® by 
the natm al features or by tho nature of ihe ten^- 
EH natural features surrounding the 

user -md ft '.'r'"''' V- ’ growth and 
user and at tho same lime t!io general conditions 

appertaining to rivers in Burma and tlio n.ature 

direct!} or indirectly prohil.it tho company from 
claiming accretion. (Brown, J. dh.enlinf) 

colTm -hLt'rubs ’oA^ghslI 

applied as the fulea 
of justice equity and good conscience, it by uo 

means followed tliat the whole of tlie prLnt 

Eaoli:>h law of acccr^ion suitable to the co idi- 

tious m England sliculd bo applied in Iffirmf. 

and that the grant bv Ooveriinmnr oVa 

puipob,. of dbani cultivation did not oivo 

granmo the riglit to claim complete title^to anv 

maik and bo adjacent to the land orieinallv 
granted : A. J. H. 1925 P. C. 236 ; I T// 19* 

f l824/q y^rbornagh, 

ii ->7 !v/^ Oeneral of South- 

“ -“• * « f 

McDoniiell for Appellants. 

A. Lggai foiHespondonts. 

Brown, J. Xhe plaintiff-appellant 

0ouTof'l„‘r““"‘ " 

State for India aii.l five others with res 

pect to a certain island in the Pegu river 
known as O Bok Kyun.” The island 
has been formed by gradual silting up in 
the nver \anous grants of portions 
which hal been silted up were made by . 
Government in about tho year 1894 and 
subsequent years to various persons ‘for 

the purpose of dhani cultivation. These 

grants have passej by various assign- 
ments into the hands of the appellant 
company. Meanwhile, since the Sa 
grants were made, erosions have tLen 

p ace in some parts, fresh land has been 

added in other parts to the island by the 
piooess of silting up, and in some places 
there have been reformations of land 
Which had previously been erode 1. The 
appellant company claims that the* whole 
isianl now IS male up of land which has 
passed to them by assignment, or which 
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has been added thereto by the process of 
gradual accretion, and that they are 
therefore entitled to the enjoyment of the 
nliole of the island. Respondents 2 to 6 
arc squatting on portions of the island, 
and according to the plaint are doing so 
with the i)ern'iission of respondent 1. The 
appellant sued for various declarations of 
right with regard to these lands and for 
possession and damages. The suit was 
contested by defendant 1, the other defen- 
dants having taken no part in the pro- 
ceedings throughout. Very little oral 
evidence was recorded, the principal facts 
of the case having been admitted. The 
main grounds of defence were ; 

(l) That the civil Courts have no juris- 
diction to entertain such a suit ; (2) that 
the appellant company have no rights in 
the land except to grow dhani thei'eon, 
and that the grants of the land for that 
purpose are liable to be resumed ; and (3) 
that the English law of accretions is not 
applicable to the circumstances of the 
case. 

The District Court has held in favour 
of the defendants on these points and has 
dismissed the suit. 

The first line of defence as to jurisdic- 
tion is founded on the provisions of the 
(Lower) Burma Land and Revenue Act. 
H. 56, Cl. (a) of that Act lays down that: 

“Except as hereinbefore expressly provided, no 
civil Court shall exercise jurisdiction as to any of 
the following matters, namely : 

(a) matters, claims and questions mentioned 
in proviso 1, S. 55.” 

Proviso 1 to S. 55 of the Actdeals with 
various matters, claims and questions, 
but the only relevant portion relating to 
is Cl. (b) in the proviso 

“claims to occupy or resort to lands under Ss. 10, 
20 and 21, and disputes as to the use or enjoy- 
ment of such lauds between persons permitted to 
occupy or resort to the same.” 

The leading case on the applicability of 
these sections is the case oVIn tc Maung 
Naio v. Ma Shwe (l). In that case it was 
held by a Full Bench of the Chief Court 
of Lower Burma that the word claims 
in Prov. (b) meant claims against 
Government only. The learnel District 
Judge has held in the present case that so 
far as the appellant’s case against respon- 
dents 2 to 6 is concerned, the Court had 
jurisdiction, but that the Courts have no 
jurisdiction to decide the company’s claim 
against Government. The rights of the 
appellant company are based on certain 
deeds of grant. Documents have not been 

(1) [1915] 8 L.B.R. 227=30 LC. 772. 


produced with regard to each portion of 
the land, but it is admitted that all the 
grants are couched in terms similar to the 
terms of Ex. A. The document is headed 
"instrument of Grant (R. 46).” It des- 
cribes the land granted and states that it 
is granted for the purpose of dhani culti- 
vation. It is signed by the Deputy Com- 
missioner and contains on the reverse cer- 
tain of the rules under which it was 
granted. One of these rules is that not 
less than half of the area granted must be 
brought under cultivation before the ex- 
piry of the five years for which exemption 
of revenue is allowed. It is admitted that 
in any case this period of exemption ex- 
pired many years ago, S. 6 of that Act 
enacts that : 

“No right of any dosciiption shall be deemed 
to have been or shall be acquired by any person 
over any land to which this part applies, except 
the following : 

(a) rights created by any grant or lease made 
by or on behalf of the British Government ; 

(b) rights acquired under Ss. 27 and 28, Lim, 
Act, 1871 ; 

(c) rights created or originating in any of the 
modes hereinafter in that behalf specified ; 

(d) rights legally derived from any right men- 
tioned in Cls. (a), (b) and (o) of this section. 

Section 18 provides that the Lo- 
cal Government may from^ time to 
time make rules for the disposal by 
way of grant or otherwise of any laud 
over which no person has a right of either 
of the classes specified in Cls. (a) and (o), 
S. 6. And S. 19 provides that the 
Local Government may from time to time 
make rules to regulate the temporary oc- 
cupation of such land, i.e., of land over 
which no person has a right of either of 
the classes specified in Cls. (a) and (c), 

S. 6. 


Quite clearly the appellants are not 
liming in this case to occupy or resort' 
lands under S. 19 of the Act. Their 
de is based on grants issued under rules 
hich had been framed under S. 18 and 
,ey claim that by virtue of the provi- 
Dns of S. 6 and by the law of accretion, 
ioy are entitled to hold the whole 
nd on the same tenure as that of their 
■iginal grants. They make no clain? 
hatsoevor to the right of temporary oo- 
ipation or resort to the lands. Ss. 
k1 21 clearly have no application to the 
rcumstances of the present case. That 
fing so it is in my opinion impossible 

. hold that the claims that the appeU 
nt cornpimy makes against Government 
e claims of the kind mentioned m Oldo 
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Prov. 1, S. 5r5. The provisions of 
57 do nofc therefore bar the juris- 
diction of the civil Courts. It has 
been contended that even if the Act did 
enact that the civil Courts had no juris- 
diction, such an enactment would be 
ultra vires of the powers of the legis- 
lature. But in view of the interpretation 
I put on Ss. 55 and 56 of the Act it is un- 
jnecessary for me to express an opinion on 
this point. I am of opinion that the 
civil Courts have jurisdiction to decide 
the present case. 

As regards what actually passed to the 
grantees under the original grant in this 
case arguments have been raised as to the 
exact meaning of the word “ pottah.” 
According to the learned Government 
Advocate the word “ pottah” imports a 
mere temporary right of occupancy of 
the nature of raiyatwari tenure in certain 
parts of India. It does not appear to me 
however that the meaning of the word 
pottah” is of much more than academic 
interest so far as this case is concerned. 
It is true that the revenue proceedings 
which led to the making of the grants are 
headed pottah cases.” And it is true 
that in the Burmese portion of the form 
on which the grant is drawn up the word 
pottah is used. The form which is 
drawn up bihngually is headed in English, 

• ” Instrument of Grant 


Lease” 

and m Burmese 

“ Instrument of (pottah) grant 

(pottah) lease.” 

But with regard to the instrument 
with which we are concerned the word 
lease” has been struck out in each case. 
The grant is declared to be made in ac- 
cordance with the rules framed under the 
Burma Land and Revenue Act. S. 18 of 
the Act empowers the Local Government 


to make rules for the disposal by way of 

grant or otherwise. The grants must 

thex'efore have been made under the rules 

m force at the time tliej’’ were made, 

rules reads as follows: 
provided inR. 1, such land may be 
sposed of by grant of the status of landholder, 

condition and in the 
snrli prescribed; grants and leases of 

ti'mi f fi^ without the previous sanc- 

tion of the Governor-General in Council, be made 
on any other condition or in any other mode.” 

It IS quite clear therefore that the 

grants m this case were made under E, 2 

and that what the appellants’ predecessors 

in title obtained was a “grant” and not 

a lease. Farther, the rule so far as a grant 


is concerned provides only for the grant 
of the status of landholder. What was 
granted in the various deeds relevant to 
this case was therefore the status of land- 
holder subject to such conditions as are 
expressly or impliedly applicable to the, 
grant. A landholder is defined in S. S' 
of the Act which lays down; 

A landholder shall have a permanent herita- 
ble and tran.sferable right of use and occupanc\ , 

subject only; (a) to the payment of all such le- 

\cnuGs, taxes, cesses and rates as may from timo 

to time be imposed in respect of such land under 

au} law for the time being in force (b) to the 

reservation in favour of Government of all mines 

and mineral products, and of all buried treasure. 

with full liberty of writ and search for the same. 

paying to the landholder only compensation of 

sm*face damage as estimated bv the revenue 
officer.” 

It seems to follow from this definition, 
that a grantee of land under tlie rulesi 
obtains a permanent heritable and trans-t 
ferable right of use and occupancy,- and! 
not a mere temporary right as it is sug- 
gested ^is involved in the meaning of the, 
word pottah.” It has been suggested 
that a landholder’s rights are very mucli 
the same as freehold rights. It 'is dan- 
gerous to apply technical terms of the. 
English law to tenure of land in Burma,, 
but it is clear that the rights of the- 
plaintiffs in the lands held under grant 
in this case are very considerable rights, 
and far greater than those of mere 
squatters. Nor can I see how res- 
pondent 1 s claim to have the right to- 
i^sume these lands has been made out. 
The learned trial Judge refers to Er. 4 
and 21, Burma Land Revenue Rules at. 
present in force, and remarks that the- 
holders of the grants undertook to use the 
lands for the purpose of dhani cultivation- 
only and that the grants are liable to re- 
sxunption if used for other purposes. These- 
particular rules were not in force when 
the grants were made, and I find it diffi- 
cult to read S. 60 (2) of the Act as hav- 
ing the effect suggested by the learned 
Government Advocate of making the 
rules applicable to grants which were 
issued under different rules and thereby 
derogating from already existing rights. 
But if S. 60 (2) has the effect contended' 
for, I am still unable to see how under 
either R. 4 or R. 21 the grants could be 
resumed. R. 4 enacts that a grantee’s 
land shall be liable to be resumed if the 
grantee fails to comply with any of the 
conditions of the grant. The grants in 
this case were made for the purpose of 
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flhani cnltivafcion, but nowhero do the 
deeds of grant suggest tliat tbe grants 
would for all time be conditional on the 
land being used solely for that puriiose 
and for no other. There is an express 
condition that at least half of tbe lands 
grantel sliould he brouglit under cultiva- 
tion within five years of the grant, but 
there is no suggestion that this condition 
has not been complied with, and in fact 
there is notliing to show that the greater 
part of the land granted is still not being 
used for purposes of dbani cultivation. 

Rule 21 I find difficult to understand. 
It enables the Deputy Commissioner to 
resume a grant if any grantee or lessee 
fails to comply with the conditions men- 
tioned in R 20. I do not understand it 
to be suggested that any of these condi- 
tions have been broken. R. 21 then goes 
on to prescribe that if a grant has been 
made for cultivation with a period of 
exemption from assessment to land reve- 
nue, and the grantee does not employ the 
terms of exemption in the bona fide cul- 
tivation of the products for the cultiva- 
tion of which the grant was made, the 
land may bo resumed. So far the mean- 
ing is clear enough. It is the following 
portion of the rule I find obscure. But 
even if it means to enact tliat even after 
the period of exemption the Ianil must 
not ho used ‘ principally for other crops, 
or for the purpose of obtaining fuel, tim- 
ber or otiier spontaneous products,” or 
that it shall be liable to resumption if the 

grantee at any time remove 
timber otherwiso than in accordance with the 
conditions prescribed in R, 0, or during a period 
of two years makes no use of the land or aban- 
dons it witliout suHicient cause, " 

it still does not seem to me that any of 
the circumstances making the land liable 
to resumption have lieon shown to exist 
in the present case. 

According to the rules under which the 
grants wore issued the bringing of the 
land under cultivation was a direct con- 
dition of the grant. Rights to minerals 
and to teak trees wore also reserved to 
Government. Otherwise tlioro were no 
other definite restrictions on the use of 
the land, and subject to these conditions 
and to tlie payment of revenue the gran- 
tees must ho hold to have obtainol a per- 
manent heritable and transferable right of 
use and occu|)ancy. 

The remaining and vital issue in this 
case is a matter on wliicli it is oxtromoly 
difficult to decide. It is contended on 
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behalf of the appellants that they are en- 
title I to claim against Government on the 
same terms as they hold the grant lands, 
any land that since the issue of the grant 
has been added thereto by the natural 
process of accretion from the river. It 
is also contended that they are entitled to 
claim what originally formed portions of 
the grants hut which have since eroded 
and have subsequently reformed. A num- 
ber of authorities on the law of accretion 
have been cite! to us dealing with cases 
arising in India, England and elsewhere. 
But no decided case in Burma has been 
brought to our notice, and so far as we 
know tbe applicability of tlie law of ac- 
cretion to Burma has never previously 
been the subject-matter of judicial deci- 
sion. 

Before discussing the various authori- 
ties which have been cited to us, it will 
be convenient to set forth briefly the cir- 
cumstances connected with the lands con- 
cerned in this case. It would appear that 
the present island began to appear out of 
the bo I of the Pegu river some 40 years 
ago. The river is a tidal and a navigable 
one, and ahnittedly title to the bed of 
the river vests in Government. There is 
no oral evidence on record on the subject 
hut admittelly the history of the land is 
given in the series of maps: Exs. 1 to 22. 
The present island is situated in two 
kwins. The western portion is in the 
Kyagan kwin, and the eastern portion in 
the Tapathun kwin. The map for the 
year 1892-93 shows that in that year 
two small plots of land had been granted 
out to Maung Aung Myat and Maung Po 
in Kyagan kwine while a long strip of land 
was forming to the east of these holdings. 
Tlio next year's map shows that this 
strip had been granted to one Po Thet, 
and another strip of land in the adjoining 
Tapathun kwin had been granted to 
Maung On Gaing. Further extensions 
are shown in the year 1894-95. In the 
year 1 896-97 a further portion was added 
to the south-west of Kyagan kwin. After 
this the land remained more or less sta- 
tionary until 1900-01 when the portion 
added in 1896-97 was surrendered to Go- 
vernment. After this the changes are 
slight until the year 1914-15 by which 
time the portion granted in the two 
kwins had joined up. From 1914-15 
the position remained stationary until 
1923-24 when fresh pieces of land 
are shown to the south-east of the 
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and an extension is shown 
.•n the east which is in part a re-formi- 
tion of Ian 1 shown in some of the earlier 
maps. Since 1928-24 there do not ap- 
pear to have been any great changes. 

The grants wore all male for the pur- 
pose of dhani cultivation, and dhani cul- 
tivation can be carriel on on lairl which 
‘.s coverel at ordinary spring tides but un- 
covered at low water. According to the 
plaint the whole or nearly the w hole of 
the island is still in this condition. It is 
still use! mostly for the purposes of 
dhani cultivation, but the appellant com- 
pany, a timber firm, chiefly require it for 
the storing of logs, and use parts of it 
for that purpose. The various original 
giants had by the year 1895-96 mostly 
passel into the hands of one Nagiappa 
Ohetty. Since then they have changed 
hands several times until the whole island 
was purchased by the appellants in the 
year 1922 from one M. E. Mulla. At tlio 
time of this purchase it does not appear 
from the maps that the accretions now 
claimed were in existence. They are 
first shown in the map of the following 
year. I have alrealy indicated that in 
my opinion the appellants hold the status 
of landholders as to the original grants 
subject to the conditions implicitly or 
imphelly attache 1 to these grants, and 
-that that involves a permanent, heritable 
-and transferable right of use and occu- 
pancy. But it is also quite clear that 
the purpose of the original grants in each 
case was dhani cultivation, that the area 
in the case of each grant was set forth, 
and the boundaries were apparently de- 
marcated (vide R. 40 in Ch. 7 of the 
rules then in force), and that it was set 
forth in express terms in the deeds of 
grant that if the grantees wished to erect 
bunds they must do so within the area 


Foreshore has been defiuel as Ian 1 bet- 
ween high an 1 low' water-mark. If this 
is the correct definition then it ajipeavs 
tha-t the whole of the land ownel by the 
appellants in this case is foreshore, and 
that they own no solid land behind it. In 
all tile cases citol loreshore lias been at- 
tache! to solid land. 

Tliere can be no doubt that the law of 
accretion has been lield applicable in 
other parts ot In lia. By S. 4, Bombay 
Lan 1 Revenue Co le, 1879, alluvial accre- 
tions where exceeling one acre in extent 
are at the disposal of Government, and 
no Bombay case has been citel before us. 
In Bengal however the position under the 
statutory law is difl'erent. By the Bengal 
Regulation II of 1825 it was enacted that 
where there was no local usage to the 
contrary, land gained by grainal acces- 
sion whether from the recess of a river 
or of the sea, shall bo considerel an in- 
clement to the tenure of the person to 
whose land or estate it is thus annexed. 
No other statutory enactments on the law 
of accretion have been cited to us, and 
alrnittelly the Bengal Regulation is not 
in force in Madras. The right of adja- 
cent owners to gradual accretion has 
however been recognized in several cases 
in Madras, as in the case of Secij, of State 
V. Kadirikutti (2). The general principles 
on which the rights to soil gained from a 
river arise were first enunciated in that 

case, and the judgment then goes on to 
say: 

_ ‘‘There seems no reason to doubt that the prin- 
ciples above indicated are the principles accord- 

the law must be administered in 
Eritish India in the absence of local usage or 
statutory enactment to the contrary.” 

In the case of Balusu RamalaksJim- 
crntfnd V. Collector of Godavari (3) the 
Privy Council dealing with a case of accre- 
tion remarked: 


granted. The boundaries on one or more 
sides in each case were set forth as the 
Pegu River. It is also clear that the 
tdea that the grantees were entitled to 
accretions never occurred to either the 
original grantees on the one side or the 

oflicers of Government on the other. If 

le aw of accretions as now contended 

r y the appellants had been rigorously 
applied from the first, then the first 

grantee of a srnall rectangular plot must 

in process of time have become the owner 
^ e whole island. Authorities have 
een cited in which the law of accretions 
has been held applicable to •foreshore. 


uuca uuu etppear lo DC in Madras as in 
Bengal an express law embodying the principle 
that gradual accretion enures to the land which 
attracts it but the rule though unwritten is equ- 
ally well established.” ^ 


It is clear however that their Lord- 
ships were not prepared to accept the 
view that the whole of the English law 
on the subject of land gained from rivers 
was applicable, as they also express them- 
selves as 


“having grave doubts whether the presumption 
applicable to little English rivers applies to great 
rivers such as tlie Godavari.” 


(2) L18901 13 Mad. 3G9. 

(3) 11899] 22 Mad. 404=20 I. A. 107 {P.C.). 
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In the case of Secy, of State v. Bajah 
of Vizianagrain (4)it was held by a Bench 
of the High Court of Madras that in the 
case of large rivers in India like the 
Godavari it is not necessary to apply the 
J'niglish rule that accretion must be slow 
and imperceptible. At p. 1099 of bis 
judgment in that case Srinivasa Ayyangar, 
J., refers to the law of accretion as **now 
a part of the law of all civilized count- 
I'ies. liiis case was taken on appeal to 
thePrivy Council whose decision is repor- 
ted at ]i. 207 (of 45 Madras'). Their Lord- 
ships uplield the decision of the Madras 
High Court on the ground that the ac- 
cretion in tiiat case must beheld to have 
been gradual, slow and imperceptible.” 
They expressed no opinion as to the 
general extent to wliich the law of accre- 
tion was applicable in Madras. 

In all tliese reported cases it seems to 
have been assumed that the general law 
of accretion was applicable to the cir- 
cumstances of the cases reported, but 
the grounds for that assumption were 
never argued or stated. And their Lord- 
ships of the Privy Council have indicated 
that they miglit liave doubts as to the 
wholesale application of the English law 
on tlie subject. In each of the cases 
cited tlie lands were claimed as accretions 
to solid land to full title to which there 
was no serious dispute. In none of the 
cases is tliere any real analogy with the 
circumstances of the present case; where 
it is in effect claimed that the grant by 
tlie Government of a small defined area 
arising above low water-mark for the 
puri)ose of dhani cultivation gives the 
grantee the riglit to claim complete title 
to any further land wliicli may rise above 
low water-mark and be adjacent to the 

land originally granted. And as late at 
rny rate as 1870 the Privy Council indi- 
cated doubts as to the extent to which 
the law of accretions applied even in 
Bengal where Regn. 11 of 1925 was in 
force. In the judgment of their Lord* 
shii)s in tlie case of Felix Loj^ez v. Mud- 
dnm MoJuai (5) at pp. 473 and 474 oc- 
curs the follow ing passage; 

'Iheie is however nuothcr principle recognized 
in the English law, derived from the civil law, 
which is this; that where there is an acejuisition 
of land from the sea or a river by gradual, slow, 
and imperceptible means, there, from the sup- 
posed necessity of the case, and the difTiculty of 
liaving to determine year by year to whom an 

(*1) 1151171 40 Mad. 108:-i=-10 I. 0. 8'JG. 

(5) [1870J 13 M. I. A. 407=5 B. L.' K.. 621= 
14 W. R. 11 (P.C.). 


inch, or a foot or a yard belongs, the accretion by 
alluvion is held to belong to the owner of the' 
adjoining land: Bex v. Lord Yarborough (6). 
And the converse of that rule was, in the year 
1839, held by the English Courts to apply to the 
case of a similar wearing away of the banks of a 
navigable river, so that there the owner of the- 
river gained from the land in the same way as 
the owner of the land had in the former case 
gained from the sea: In re Hull and Selby Raih 
way Company (7). To what extent that rule- 
would be carried in this country, if there were- 
existing certain means of identifying the original 
bounds of the property by landmarks, by maps, 
or by a mine under the sea other means of that 
kind, has never been judi?ially determined.” 

The principles underlying the law o? 
accretions have been variously stated.. 
At one time it was suggested that de- 
minimis non curat lex was the basis of 
the law. But this has been dissented 
from and cannot now be looked on a& 
correct. In the case of Brighton and 
Hove General Gas v. Hove Bungalows^ 
Limited (8), the general law as stated by 
Blackstone is quoted at p. 381 of th& 

judgment of Homer, J., as follows: 

“As to lands gained from the sea, either by 
alluvion, by the washing up of sand and earthy 
so as in time to make terra-firma; or by derelic- 
tion, as when the sea shrinks back below tho 
usual water-mark; in these cases the law is held 
to be that if this gain bo little and little, by 
small and imperceptible degrees, it shall go to 
the owner of the land adjoining. For dc mini- 
mis non curat lex‘. and besides these owners, 
being often losers by the breaking in of the sea, 
or at charges to keep it out, this possible gain ia 
therefore a reciprocal considerntiou, for such 
possible charge or loss. But if the alluvion or 
dereliction bo sudden and considerable, in this 
case it belongs to the King.” 

The learned Judge goes on to remark: 

“The reason given by Blackstone for this rule 
of law is not now accepted as being the true 
one.” 

And at p. 386 the same learned Judge 
remarks; 

“I am rather disposed to adopt the reason as- 
signed for the rule by Baron Alderson in the case 
of Hull and Selby Railxoay Company (n) namely, 
‘That which cannot be perceived in its progress 
is taken to be as if it had never existed at all.’ 
And as Lord Abinger said in the same case; 'The 
principle’ as to gradual accretion ‘is founded on 
the necessity which exists for some such rule of 
law for the permanent protection and adjustment 

of property’. ” 

And in the case of Aiiorney-Gencral of 
Sonthern Nigeria v. John Holt and Co. 
(9) at p. 612 a reference i s made to 

(G) [18241 2BligU (N.S.) 147=1 Dow & Clark 
178=5 Bing 163=4 D. & R. 790=3 B. & 
0. 91=27 R. R. 292. 

(7) 5 Mee. & ^Yol. 827=8 L. J. Ex. 2C0. 

(8) 11924] 1 Ch. 372=93 L. J. Oh. 197=180 
L. T. 248=88 J.P. 61=21 L.G. R. 758= 
68 S. J. 165. 

(9) [1915? A. C. 599. 
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“that general convenience and security which 
lie at the root of the entire doctrine of accretion.” 

"SYe have been referred on behalf of 
the appellant company to a number of 
]ijTiglish authorities ^vhich bear directly 
or indirectly on the applicability and 
scope of the law of accretions so far as 

the circumstances of this particular case 
are concerned. 

In the case of ^licldetliu'ait v. Nciolaij 
l^riclge Co. (lO) the question in issue was 
whether a grant of land included all the 
grant of a non-navigable river bounding 
it ad medhim fihim. The judgment has 

no direct bearing on the doctrine of accre- 
tion, but on p. 145 are contained certain 
observations on the presumption to be 
drawn from a grant: 

“It is a presumption that not onlv the land 
described by metes and bounds, but also half the 

soil of the road or of the bed of the river bv 
which itis bounded is intended to pass, but that 
presumption may be rebutted. In my opinion 
you may look at the surrounding circumstances, 
but only to see whether there were facts existing 
at the time of the conveyance and known to 

both parties which showed that it was the in- 
tention of the vendor to do something which 
made it necessary for him to retain the soil in 
the half of the road or the half of the bed of the 
river, which would otherwise pass to the pur- 
chaser of the piece of land abutting on the road 

or river.” ® 

Fishers of 

Whitstable (11) the right of the Crown 
to make a grant of the bed or soil of an 
estuary or navigable river was recognized, 
but It was held that the grant was subject 
to the public right of navigation. The 
case of the Duke of Beaufort v. Mayor, 
Aldermen and Burgesses of Siuansea (12) 
was a case in which the claim was a claim 
by a subject to certain foreshore. It was 
held that it was for the jury to decide 
whether in the circumstances of the case 
a grant of the foreshore could he held 
proved. The case of the AttorneyrGeneral 
y. Jones (U) is an authority to a similar 
ettect. In the case of Scratton v. 
Brown (14) it was held that the grant bv 
«ie Crown of land between high and low 

Tand® whatever 

” nd low water-mark. At p. 1146 of 


(12) 154 E. B. 905. 

(13) 159 E. R. 144. 
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the judgment of Bayley, J., the following 
passage occurs; 

“Then what was tlie object of the partic-s to tlic 
deed of 1773? To grant the land within limits. 
Those to the east and west were ascertained, but 
those on the north and south were to be ascertained 
by the high and low water-marks.” I think that 
these words must be coustrued with reference to 
the rule of the Common-law on the subject of 
accretion, and that as the high and low water- 
marks shift, the property convoyed bv the deed 
also shifts.” 

This is rather an authority, as to tiie 
construction of tlie terms of a grant than 
as to the applicability of the general law 
of accretion. The grants in the present 
case were grants of specified areas all of 
which were under high water-mark, and 

the boundaries of which are simply des- 
cribed as the Pegu Biver, 

l7i the matter of the Hull and Selbu 
ICj. (7) the question arose whether land 
which liad become foreshore by the in* 

vasion of the river was the property of 

the original owner or the Crown. It was 

held to be the property of the Crown. In 

bis judgment in the case Alderson B., ob- 
served: 

Suppose the^ Crown, being the owner of the 
loieshore that is, the space between high and 
low water-mark— grants the adjoining soil to an 
individual; and the water gradually recedes from 
the foreshore, no intermediate ’’period of the 
change being perceptible; in that case the right of 
the grantee of the Crown would go forward with 
the change. On the other hand, if the sea gradu- 
ally covered the land so granted, the Crown 
would be the gainer of the land. The principle 
laid down by Lord Hale, that the party who 
suffetfs the loss shall be entitled also to the benefit 
governs and decides the question. That which 
cannot be perceived in its progress is taken to be 
as if it never had (?xisted at all.” 

To two other cases which are important 
in their bearing on the present easel have 
already referred in regard to their inter- 

. reason for the law of 

accretions. The case of the Attorney- 
General of Southern Nigeria v. John 
Holt & Co. (9) IS specially relied on as 
being a case to which the Englisti law has 
been applied although the land affected 
was m Lagos. On this point liowever it 
is to be noted that at p. 601 of the judg- 
ment it IS stated that- 

‘ by Ordinance 3 of 1863 of Lagos, English law 

ere applicable so far as local circumstances 
permit, and unless inconsistent with any ordi- 
nance in force in the Colony.” 

I'espondents had ob- 
tained Crown grants, the sea being gener- 
ally stated to be the boundary, and it 
\vas held that the general law of acces- 
sion would apply notwithstanding the 
tact that m some parts the area of the 
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land graiitel had been shafd in tho grants, 
fn this connexion Tjor i Shaw oi>serves at 
fK ()12 of this judgment; 

“'J’o fiTjppose that lands wliich, althonjjh of 
spociho inc-asiireinont in the title-d'jods. were de 
facto frotjtofl and boandod bv the sea were to be 
in the situation that their frontage to the sea was 
to di'^appoar by the action of nature to llie effect 
of setting lip a strip of land (it might he yards, 
feet or inches) l>etween the receded foresiiore and 
the act'jal measured boundary of the adjoining 
lands, which strip was to ho the property of the 
Crov/n, and was to have the elfect of converting 
land so held into inland property would be fol- 
lowed by grotesque and well-nigh impossible re- 
sults, and violate the doctrine which is founded 
upon the general security of landholders and upon 
the general advantage.” 

It is to bo observe] however that the 
Crown grants in that case appear to have 
been in general terms an 1 always inten led 
to liave been made use of for purposes of 
commerce for which a sea-front was in- 
dispensable. The original grant in the 
present case was of a small piece of land, 
■which had recently in part emerge 1 from 
the river, for the specific purpose of dliani 
cultivation, and the land has not yet fully 
emerged. It might with some force ho 
argued that grotesijue and well-nigh im- 
possible lesults would bo more likely in 
the present case if the appellant’s claim 
were pushed to its logical conclusion than 
if he were kept within the bounds of his 
original grants. 

In the case of Brighton k Hove General 
Gas Co. V. Hove Burigalows, Ltd. (ij), it 
was lield, following the decision in Bex v. 
Lord Yarborough (6), that where the ori- 
ginal boundary of land granted was the 
liigh w'ater maik, the grantee was entitled 
to claim tlio high water-mark still to bo 
the boundary even though that matk had 
shifted, and was demonstrably different 
from its original position. 

Most of the decided English authorities 
deal with accretion to solid land bounded 
by the Ijigh water-mark. In some cases 
it has hoon laid down that a grant of the 
foreshore would mean a grant of the 
foreshore as it might bo from time to 
time. But in none of the deoiled cases 
are the circumslancos in any way similar 
to those of the present ciiso. Hero the 
grant was not of tlio foreshore, nor was it a 
grant lioundod iiy the high water-mark. 
It was a grant of a small portion of land 
below higii watiM’-mark and above low 
water-mark. It is true that the Pegu 
river was stated to be the boun larv, but 
tbc boundary clearly was not the higli 


water.mark of the Pegu River; nor can it 
well have been the low water-mark. It 
w'as clearly inten lei to bo a bounlary 
actually demarcated by posts on the spot; 
and that this was intendel to be a rigid 
boundary is evidenced by tlie clause which 
prohibits the creation of bunds except in- 
side the boundary. 

As regards the applicability of English 
law we have been referrel to the case of 
Mauvg Bi/a v. Maung Kiji Ngo (15), 
where the general principles of English 
law wftve held to ho applicable to the flow 
of and flonling hv fresh-wator rivers or 
wa^^er. courses in Burma But no gtneral 
princ'plesas to the applicaluUty of Eng- 
lish law wove laid down. In a recent case 
Me^rhan Khan v. Makhna (ifi), the Privy 
Council held that in the North-West 
Frontier Province where regulations in 
force reqnirol Tniges to decile according 
to justice, eouitv and good conscience, 
that should generally he hell to mean the 
rules of English law if found applicable 
to Indian society and circumstances. The 
matter in issue wns as to the law of mort- 
gage It is impossible to hold, and has 
not in fact been seriously contonlel, that 
the whole of the English Common law’ 
can be applied to Burma. And the Eng- 
lish law of accession though generally 
held applicable in Bengal and Madras is 
not of universal application in India. The 
Bombay Code makes it clear that it does 
not apply to that province. Whilst rules 
of English Common law are frequently 
applied as the rules of justice, equity and 
good conscience, it by no means follows 
that the whole of the present English law 
of accession which has been evolved by 
slow degrees as being suitable to the con- 
ditions in England should he applied in 
Burma. The general principles underly- 
ing that’ law have been stated to be of 
universal application and I am certainly 
not prepared to go so fat as is, I under- 
stand, suggested on behalf of the Crown 
that these principles should never be 
applied in Burma. But before deciding 
w’betber the law should bo applied to the 
circumstances of this particular case it 
does seem to mo very necessary to consi- 
der very carefully not only the special 
conditions of Burma, but also the circum- 
stances peculiar to the present case. 


,5) A. I. R. 1025 P. 0. m = 90 I. 0. 198 
I. A. ? 85=-0 Kang. 404 (P.C.). 

16) A. I. R 1000 P. C. 140 =- 120 I. 0, 654 
I. A. 108=11 Lab. 251 (P.O.). 
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No oral evirlence as to local custom has 
been given. Some reliance has been placed 
on hehalf of the Crown on Direction 40 of 
rhe Directions to Land Revenue Officers 
publishel at pp. 216 to 2 L8 of the Land 
Revenue Manual. The directions are in 
the nature of executive instructions and 
have no legal force. They do however 
indicate the manner in which alluvial lor- 
mations of land aie ordinarily dealt with, 
and they do suggest that the law of accre’ 
-ion is not ordinarily held applicable to 
such formations. Further, it is reason- 
ably clear that both Government and the 
■grantees have dealt with the present island 
<n the past as though what was granted 
was a specific area of land only and did 
not carry with it the right to use and 
occupy adjacent land which might subse- 
quently be foimed by the river. The 
natural right of a riparian owner to retain 
a sea or river frontage would seem to be 
the principle underlying the decision in 
the case of the Attorney -General of Sou- 
Giern Ntgerta v. John Holt & Co. (9) 

But that was a case where the original 
grant of the land had been apparently for 
commercial or industrial purposes, and 
the principle of justice, equity and good 
conscience clearly justified the application 
of the rule. The conditions of the present 
case are entirely different. Burma is still 
mainly an agricultural country and the 

urma Land and Revenue Act is framed 

principally for the purpose of dealing with 

igiicultural land. The original grants in 
the present case were quite clearly made 
mr the purposes of cultivation, and the 
-and was not and never has been suitable 
tor the ordinary purposes of commerce or 
mdustry. A river frontage was clearly 
unnecessary for tiie purposes of dhani 
cultivation. All that would bo reiuired 
tor this purpose would be free access to 
and egress from the particular holding 
concerned. In my view of the case the 

herTt’^Ki grantees obtained a permanent 
Rnf rp ^ **^0 land originally granted 

indicTur -'Sinai grants 
^ended to cover more than the land then 

d?wn S. 22 of the Act lays i 

length f Person shall acquire, by ( 
riohf ° possession or otherwise, any ^ 

\20or S. 21beyon3 timl , 

+he said c mside under j 

^be said section respectively. I am not I 
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3 piepare] to say that this section operates 
3 to exciu le the applicability of the law of 
f accretion to all lands which arc subject 
s to the Act, but it does indicate that in 
i deciding what are the lights of any parti- 
1 cular person to land, the provisions of the 

-I Act and the rules thereunder must ordi- 
r narily be the sole or at least the chief 
consi leration. The Indian cases cited are 
, all cases in which there was no dispute as 
to the nature of the tenure of the lands 

> to which the principle of accretion was 
■ held to apply, and they were all cases in 

> which what was accreted to was solid 
L land. 

I The piinciple of the law of accretion 
must row be held to be founded on the 

L necessity which exists for some such rule 
of law for the permanent protection and 
» adjustment of property. I am unable 
^ to see how such a necessity exists in the 
' present case. The original grants were 
clear enough, and all the purposes of those 
grants can be served by limiting the gran- 
ges to the portions originally granted. 
The necessity which exists in the case 
of solid land used for the purposes of 
commerce or industry does not arise in 
the case of a purely agricultural grant on 
land which is not attached to any solid 
land at all, but is itself washed by high 
spring tides. Nor can it be said in the 
present case that either the high water- 
mark or the low water mark was the 
boundary of the original grants. True, 
the boundary was described as the Pegu 
Biver. But it clearly was not tlie high 
water-mark, nor can I see any reason for 
supposing that it was the low water- 
mark. It was some line in between the 
two which at the time of the original 
grant was definitely demarcated, but 
which bore no definite relationship either 
to high or low water-mark. I can find 
no authority for applying the law of ac- 
cretions to such a case, and in my opinion 
the original grantee obtained only the land 
within the fixed boundaries of bis original 
grant and not the right to any land 
which might subsequently he added there- 
to by the process of accretion. 

Nor can I see that the present appel- 
lants are in any better position than the 
onginal grantees. In the case of the 
Attorney General of Southern Nigeria v. 
John Holt & Co. (9), the riparian owners 
were held to have a perpetual right to 
place stone on the reclaimed land and- to 
erect buildings thereon on the ground that 
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they had an irrevocable license from the 
Crown for that purpose. No such claim 
can possibly be made here. It is not 
shown ti\at Government have ever ac- 
(juicsccd in the storage of logs by the ap- 
jiellants on lands not covered by the 
grants, and no buildings are alleged to 
have l)een erected on the lands. So far 
as is shown by the record it would ap- 
])ear that as new lands have appeared 
from time to time in the past tiiey have 
been the subject of fresh grants, or fresh 
])ersons have been allowed the temporary 
use and occui)ation of tliem. The prin- 
ciples of estoppel or of irrevocable license 
cannot possibly he urged in favour of the 
ai)pellants, nor can it justly he urged in 
their boiialf that in buying lands which 
were under water at higl\ spring tide and 
which had expressly been granted for the 
pui'iioses of dhani cultivation, they had 
been induced to believe that they thereby 
aciiuired all the incidents of ownership 
whicli might ordinarily be attaclied to 
lands granted or for a long period used 
for the purposes of commerce or industry. 
In my opinion the appellant company is 
not entitled to claim any lands outside 
the areas of the original grants simply 
because tlioso lands have been formed by 
the process of gradual accretion. 

The next question for consideration is 
(be ai)pollants’ claim to such portions of 
(lie island as formed part of the original 
grants which liave since been eroded and 
liave subse luently re-formod on tho ori- 
ginal sites. It is not clear from the maps 
and tlie evidence on record exactly which 
of the lands in dispute are in this cate- 
gory. According to tho last map— that 
for tlie year 1925-26 — it would appear 
on a comparison with earlier maps that 
the only portion whicli has so re-formed 
is tlie northern portion of the holding 
shown in the 1925-26 map in the name 
of MaungBaShin. And this land would ap- 
pear to have disappeared somewhere about 
tho year 1914-15. Since then no revenue 
appears to have been paid to Government 
by the appellants or thoir predecessors- 
in-titlo for tliis land, but there is no other 
evidence to indicate any intention on 
tlieii* part to abandon the land. There 
is no express provision in tlie Lower 
Burma Land and Revenue Act as to the 
abandonment of land which has been the 
subject of a grant by Government. But 
the grant in the present case was in my 
view a grant of landholders’ rights, and 


the provision contained in S. 11 of the 
Act would appear to be applicable. That 

section lays down that: 

any landholder who, except as provided in- 
S. 12. voluntarily relinquishes the possession of 
any land after the expiry of three years from the 
date on which this Act comes into force, shall 
at once forfeit his status of landholder in respect 
of such land.*’ 

The subject of re-formation of ‘ dilu- 
viated ” land was dealt with by the Privy 
Council in the case of Lopez v. Mndduit- 
Mohun (5). At p. 472 of his judgment 
James, L. J., remarks: 

“ The rule of English law applicable to this, 
case is thus expressed in a work of groat autho- 
rity, Hale, dc Jure Maris, p. 15: “ If a sub- 
ject hath land adjoining the sea, and the vio- 
lence of the sea swallow it up, but so that yet 
there bo reasonable marks to continue tho notice 
of it; or though the marks bo defaced, yet if by 
situation and extent of quantity and bounding up 
on the firm land tho same can be known, or it 
bo by art or industry regained, the subject doth 
not loso his property.’ ‘ If tho mark remain or 
continue, or the extent can reasonably be cer- 
tain. the case is clear.’ And in another place, 
p. 17, ho says; ‘ lJut if it be freely loft again by 
the reflux and recess of tho sea, tho owner may 
have his land as before, if ho can make out 
where and what it was; for ho cannot lose his 
propriety of tho soil, although it for a time be- 
comes part of tho sea, and within tho Admiral a 
jurisdiction while it so continues.’ 

“ This principle is one not merely of English 
law, not a principle peculiar to any system of 
Municipal law, but it is a principle founded in 
universal law and justice; that is to say, that 
whoever has land, wherever it is, whatever may 
ho the accident to which it has boon exposed, 
whether it be a vineyard whicli is covered b\ 
lava or asbes from a volcano, or a field covered 
by the sea or by a river, the ground, the site, the 
jiroporty, remains in tho original owner. 

It is not however suggested that tliis 
rule is a rigid rule to be enforced in all 
circumstances, and at p. 478 of their judg- 
ment their Lordships remark: 

“ Their Lordships however desire it to bo un 

derstood that they do not hold that property ab- 
sorbed by tho sea or a river is, under all circum- 
stances, and after any lapse of time, to be recov- 
ered by the old owner. It may well be that it 
may have been so completely abandoned as In 
merge again, like any other derelict land, intn 
tho public domain, as part of tho sea or nver 

of the State, and so liable to the written law as 

to accretion and annexation.” 

A number of later cases on the subjeeb 
of re-formations of land have been cited to 
us, where tho main question has been 
what is suflicient to constitute such aban- 
donment of land as to merge the land 
again into the public domain. In the case 
of Hemnath Dutt v. Ashgar Sindar (17), 
it was held that tenants holding under 
raiyatwari tenure who had ceased to pay 

■(ITT [1879]'rCal. 891. 
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revenue on theii' submerged holdings must 
be deemed to have abandoned their hold- 
ings. Raiyatwari tenure does not appear 

to bo very different from the tenure of a 

landholder as defined in S. 8, Lower 
Burma Land and Revenue Act. In the 
case of Maharaja of V'lzianagram v. 
Secy, of State (18) their Lordships of the 
Privy Council held that raiyatwari tenants 
who had ceased to pay revenue on sub- 
inergea lands had forfeited their tenure of 
lights.^ There were in that case other 
indications of abandonment besides a 
mere failure to pay revenue. 

It was however held by the High Court 
of Allahabad in the case of Mazhar Rai 
V. Eavigat Singh (19) that mere failure 
to pay rent was not a sufficient indica- 
tion on the part of the tenants of their 
intention to abandon their tenancy. And 
the Pnvy Council held in the case of Aricn 
G/ian^ra Singh y, Kamini Kumar {20) 
that the principle applicable to this class 
of cases was rightly enunciated in Mazhar 
5 case (19), and that the Calcutta 
decision in Hemnath Butt's case (17) 
was not good law. Their Lordships’ later 
decision in the case of Maharaja of Vizia- 
Jiaj/ram (18) might at first sight appear 
to be in conflict with this decision, but 
in that case nonpayment of revenue was 

tion taken into considera- 

tion. The High Court had held that for 

held as a 

fact that the ryots had relinquished their 
^holdin^s and their Lordships of the Privy 
Council merely upheld this decision. On 
the other hand, in Arun Chandra SingKs 
case (20), their Lordships definitely ap- 

proved the principle laid down in Mazhar 
Rai s case (19). 

As a result of these authorities the 
jgeneral rule would appear to be that, 
although nonpayment of revenue is a 
very important factor for consideration 
in such cases,, it is not necessarily by 
Itself sufficient proof of the intention to 
abandon land. Now in this case it would 
appear that the land concerned became 
submerged in about the year 1914 and 

'™ »»<- P»iii 

1 years, but there is no evi- 

on the 

^ T Tr n rr I ^ ^E^^tants or their nredfiees- 
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sors-in-interest indicating any desire to 
abandon that land beyond noniiayrnent 
of revenue: and the present claim seems 
to have been launched not very long after 
the land re-appeared. There does not 
seem to me, therefore, in the present case 
to be sufficient material on the record to 
justify the view that the appellants had 
abandoned this land. 

Under S. 11, Lower Burma Land and 
Revenue Act, the status of landholder is 
lost if the landholder voluntarily relin- 
quishes possession. I am not however 
satisfied that this section has the effect 
of making the case against the appellants 
any stronger. There is nothing to show — 
and the presumption is to the contrary — 
that they or their predecessors gave up 
the cultivation of dhani so long as that 
cultivation was possible. Presumably they 
ceased to cultivate, not because they 
wished to do so but because they were 
forced by the action of the river. I do 
not therefore think that it can be said 
that they voluntarily relinquished pos- 
session, In fact there appears to me 
very little difference between voluntary 
relinquishment of possession and abandon- 
ment of land such as is discussed in the 
lulings referred to. I hold that the ap- 
pellants are entitled to possession of so 
much of their former grants or the for- 
mer grants of their predecessors-in in- 
terest as have re-appeared above the river. 

The lesult is that I would dismiss the 
appeal so far as the claim to accretion is 
concerned. But so far as the claim to 
re-formation is concerned I am of opinion 
that the appeal should be allowed and 1 
would remand the case to the trial Court 
for decision as to which of the lands in 
dispute are re-formations of grants pre- 
viously made to the appellants or their 

predecessors-in-interest. 

As I am holding on many of the points 
raised m this case in favour of the appel- 

parties 

should bear their own costs in both 
Courts. 

Otter, J.—I have had the advantage 
of reading the judgment of my learned 
brother and upon the first two grounds of| 
defence reviewed by him, I need only say 
that I agree with his reasoning and con- 
clusions. In my view both defences fail. 

The last remaining ground raises points 
of peculiar difficulty, more especially as so 
far as I know, this is the first case of’ its 
kind in Burma. Moreover, the land legis- 


1532 


3h Rangoon Fouc.vn Co. v. 

iation of this Province is silent upon the 
mattor, arifl the inherent features of the 
case (liiTcr in some respects from previ- 
ously decide 1 cases in other Indian High 
Courts and in England. 

As my learno 1 hrothor states, the last 

of the throe main giounds of defence was 
tiiat the I’jnglisii law of accretion is not 
applicahlo in the circumstances of the 
case. Both in Bengal and Bomhay ordi- 
nances have been passol dealing with ac- 
cretion, and it is unnecessary to consider 
in any detail the law in force in these 
Provinces, although it will he necessary 
to refer to certain cases decide 1 in the 
Calcutta High Court at a later stage. 

It is poha])s sufRciont to state that, so 
long ago as 1825, Bengal Regulation No. 
1 1 of that Province was passe 1, dochiring 
the nilos to ho ohservel in determining 
claims to lands gained hy "alluvion or 
by dereliction’* of a river or the sea. 
fjater legislation also dealt with the mat- 
ter, and thorocan he no doubt that speak- 
ing generally, the Englisli law of accre- 
tion has been male to apply to various 
forms of land tenure in Bengal. 

In Bombay, the position is dilTerent, 
lor the law there is that all alluvial lands 
and newly forme 1 islanls vesting in 
hoMers of alienate 1 land are liable to re- 
venue, when the area exccols a certain 
acresgo; an 1 tlio occupant of a hank or 
shore upon which alluvial land forms is 
entitlod to the temporary use thoroof 
unless or until the area of the same ex- 
ceeds an aero;” wlion such area isoxcoo lo I 
such land is at the disposal of the Oov- 
ernmont;” aoe Bomhay Act 5 of 1879, 
Ss. 4(i and (>4, and see also S. (13 (substitu- 
ted hy Bombay Act 5 of 1918), vvhicli 
gave Governmont power to grant alluvial 
lands. Tlius it would seem that the 
general law of accretion does not apply in 
the Province of Bomhay, and moreover it 
seems to have been necessary to pass spe- 
cial legislation to exclude it. 

In Mil Iras however, so far as I know 
tlioro lias boon no legislation of a general 
cliaractor upon the matter, hut there are 
a nutnhor of important deci led cases 
wliich have arisen in that Province where 
the [irinciples of I'lnglisli law of accretion 
(witli certain inodifications) have been 
held to apply. 

It may bo well first of all to endeavour 
to ascertain wliat the original grantees of 
the plots now forming the island olitainol. 
In my view, they obtained landholders' 
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rights within the meaning of S. 8, Burma. 
Land and Revenue Act 1876. I am not 
sure that Mr. McDonnell, who appearo-l 
for the ajipellant company, put his case 
quite in this way. He said, as I under- 
stood him, that the grants were made by 
virtue of S. 6 of t!io Act, and were " out- 
and-out grants.” For my part I doubt 
whether S. 6 of the Act provides for the 
making of grants at all. Grants of land 
over which no person had existing rightf^ 
were male, I think, by virtue of S. 18 of 
the Act and R. 2 of the rules. Such, 
grants wore, of course, subject to the con- 
ditions upon wliich they weie made and 
conveyel a permanent, heritable, and 
transferable right of possession and oc- 
cuiiancy in the land granted. 

My learnol brother has dealt in some 
detail with tlie terms of the grants, and 
I nee I only observe tliat the purpose 
for which the grant was ma le was for 
dhani cultivation, and, in order tha? 
certain exemptions for revenue might be 
obtainel, a certain proportion of the land 
granted hal to lie brought under cultiva- 
tion within a certain time. It is un- 
necessary to sot out these lastmontioncd 
matters in detail, for it was admitted 
hefiiro us that the purpose for which the 
land wasgnintel has been at all material 
times carriol out, and that there has been 
no hioacli of the conditions as to cultiva- 
tion or payment of revenue. 

The pur|ioso however for which the 
grants wore expressed to he made must 
bo kept in mind, for this may have ma- 
terial hearing upon the question wliother 
the law of accretion sliould he applied or 
not. In any view of the effect of the 
grants under examination, it sooms to me 
that tlie grantees obtainel something akin 
to a grant of freehold in England, subject 
however to the reservation of minerals 
and to the incidence of certain covenants, 
the chief of whioli I have just referred to. 
In this connexion one farther restrictive 
covenant should he mentioned, viz., the 
restriction directing that any protective 
bunds must bo constructed from inside 
the land. 

There is no evidence as to the- date 
when, or the circumstances under which, 
the land first emerge 1 above the 8Urfac^> 
of the river. It is however agreed that 
the river at this point is both tidal and 
navigable, and that the bed of the river vs 
vested in Governmont. 
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Apai'fc from the Question of re-fovuiation. 
the cAse tor the iippellant companv, quite 
sliortly, is ; that, by reason of the con- 
^ t fc ^ ^3 n A in the year 102‘2. they 
obtaine l not only the whole island, it 
then stood, hut the right to any percepti- 
ble increase to it by accretion which 

either had occurred or may occur in the 
future. 

For the respondent, on tho other hand, 
it is argue i that tiie appellant company 
obtained no more than rights of occupancy 
lor the purpose of dliani cultivation upon 
tiLQ lands actually convnvod. 

It was not, anil, so far as I can see. it 
could not have been, successfully argued 
that the appellant companv would not ho 
entitled to succeed if the English law of 
accretion (with certain modi«catious, to 
which I shall refer, allowahle hv virtue 
of the altered conditions obtaining in this 
Province) is to be appliel. Tlie two 
mam grounds, which, as I understand the 
learne.1 Government Advocate, it is said 
prevent such application rest upon ; 

(i) The nature of the grants and the 
prmciides of land tenure in this Province. 

UU I he particular natural features pecu- 
liar to the holdings under review. 

These two matters involve consi lo'-a- 
tions which are closely alliel. an 1 in ex- 
amining some of the numerous authorities 
quote 1 by the learnel advocates on botli 
sides, each must be borne in mind 

I propose first to briefly refer 'to two 
Mses VIZ., Mnung Bga v. Mawg Kyi 

these, though f-ir 

different from the present case, is the 
only authority in this Province which, so 
far as I know, throws anv Jig'it upon the 
question whetlier English law may he 
said to be ajiplicable upon questions 
arising m connexion with the water-flow 

t of the hea 1-note is : 

flooSIn , to tho dow of and 

■•ivers or wnter-coiiraos, 
whether they be natural or artidcial, or trea- 

strMm«°" H® hedand soil of such rivers and 
streams, is tho same as that in England ” 

ted on 

the ovfirfl y'Ootirse, had stopped up 

reason nf water, and that by 

back and motion, the waters flowed 

lants’ blr‘‘ m!. upon the apnel- 

law waa The suggestion that English 

case waa”° ^PPlicable in that particular 

Lerd.rn, before their 

i^ordships of the Privy Council. Who, 
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after referring to a nutnlier of English 
authorities, held the respon lents liable 
In the second case, it was held M,a(, a 
direction in a statute "to dooi lo by- 

justiee, equity and gool conscierice"me ms 

a direction to decide by tho rules of En« 
lisilaw ifsuch are found to he anpU- 
cablc to In l.an society an 1 circumstances. 

ioe (luertion m that case relate] to fch 
iiobt of relomption of a mortga'^e 

Section 60. T. P. Act, whidi leils with 
such rights, was not in force in the place 

where the case arose. As however 

section mdicuel that tho rules olEri^' 

lish law relating to such rights are appli. 

cable to In lian society and circumstances 

and as there was no inlicition to the 

contrary ,t was hell that the matter 

must be determined by the rules of En« 
lish law. 

I am of opinion tlieretore that prima' 
facie the English law of accretion may be: 
app ielas a rule of justice, equity and' 
good conscience, m the absence of any 
specific rule of law applicablo in this Pio 

Gie°mr i"" l"* applicable to 

the paiticularcircumstanoes of the caso.i 
I am fortifiol in this conclusion by a- 

\ Ma^sltidtn (21), At: p. 551 of the ro 
port I find this passage in the julgment' 

hiOW it was most candidly stated by Mr' 

to mean the roles of En^l sh w r 

Plicable to Indian soeietf^'-d’^^iLm^^alo:'?.' 

Moreover when I find, as I shall nrA 
ceel to show, that in Malras (whm-e no 
appropriate legislation ig in force) iT 

application has not been anima IverteJi 

upon by their Lordships of the Privy' 
Council I have no doubt that, provided' 
t IS not exclu el by local or other condi ' 
t ons app icahle to the particular case'l 
the Courts of this Province would be' 

matters of the nature now under review 

d,"''** certain authorities 

of the High Court of Malras, which seem 

lo me to be of the highest importance 
upon the matter. 

Ihe first case is Secy, of State v 
KndnicuUt It win fie aeon that 
this was the first case of its kind in the 

(21) H887] 11 Bnm. 551 (pToI 
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Madras Presidency. Part of the head- 

note runs as follows: 

“The rules of English law, according to which 
the rights of the Crown or of riparian owners 
to accretions caused by alluvion are determined, 
■with reference to the characterof the river and 
the ra.inncr in whicli the accretion is occasioned 
are applicable in British India unless excluded 
bv enactment or local usage.” 

Tiie facts and issues differ from those 
in tiio present case, but in the judgment 
at pp. 373 and 374 of the report, the 
Court has referred briefly to the Institutes 
of Justinian and to certain extracts from 
the classic English Commentaries, inter 
alia, the well-known passage from Ste- 
))hen’s Commentaries, which .may he 
found mentioned in the modern text-books 
dealing with this question. 

It is, also pointed out (and this is of 
some importance in the present case) that 
the ownership in the land between tlie 
ordinary high and low water marks is 
vested in the Crown and subject to the 
user of the public for the purposes of 
navigation and otherwise. 

This principle was laid down in Ga^vi 
V. Free Fishers of Whitstable (ll). 

At p. 375 of the report in the Madras 
case appears this passage: 

■' There seems no reason to doubt that the prin- 
ciples above indicated are the principles accord- 
ing to which the law must bo administered in 
P.ritish India in the absence of local usage or 
statutory enactment to the contrary.” 

It was then pointed out tiiat the rule 
that the Government is the owner of the 
soil in the bed of a navigable river up 
to high water-mark is recognized in 
Pi 0 gn, 11 of 1825 (Bengal). and the case of 
Felix Lopez v. Mudduji Mohan (5) was 
referred to. It will be necessary to refer 
to this last case at a later stage, but it 
may be mentioned here that it was a case 
of a navigable river. In the Madras case 
under review it had been argued that the 
English rule was inconsistent with the 
law prevailing in Malabar with regard to 
ownership in land but it was found as a 
fact, that this was not so. 

Later in the judgment at p. 376 it was 
observed that the character of the river 
must be considered, and the manner in 
which the accretion is occasioned, and it 
became necessary inter alia to refer back 
certain questions to the District Judge. 
One of these was whether the variation 
to the river bank was caused by the acts 
unlawfully done by the plaintiffs and 
persons claiming under them, and as the 
answer to tiiis question was in theaffirma- 
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tive, the claim of the riparian owner was 
dismissed, 

I would observe that there is no sugges- 
tion that in the present case the varia- 
tions were caused by the acts of the ap- 
pellants. It may be mentioned that one 
of the passages at p. 374 of the judgment 
(viz. a quotation from Stephen’s Com- 
mentaries) is relied upon by the learned 
Goverraent Advocate. It is as follows: 

“The principle on whicli this rule as to gradual 
accretion rests is founded as well ‘on the neces- 
sity which exists for some such rule of law for 
the permanent protection and adjustment of pro- 
perty’ as ‘on the impossibility of identifying 
from time to time small addition to or subtraction 
from land caused by the constant action of run- 
ning water.*” 

It was said of course that in the pre- 
sent case the accretion was rapid, and 
that it was possible to identify additions . 
to the land in question from time to time. 
It will be necessary to refer at a later 
stage to the first of these assertions ; bub 
bearing in mind that w^e know that the 
accretions have been going on since the 
year 1892, at any rate, it would appear 
doubtful whether the second of the con- 
tentions of the learned Government Ad 
vocate is justified. No doubt after each 
rainy season such identification may be pos- 
sible, but it would be at least difficult to 
identify the accretions from day to day. 

The next case is Balusa Eamalaksh- 
inamnia v. Collector of Godavari (3). In 
this case part of the head-note is as fol- 
lows : 

‘‘Although there is not in Hadras, as there is* 
in Bengal, an express law embodying tho prin- 
ciple that gradual alluvion enures to tho laud to 
which the accretion is made following the owner- 
ship of that land the rule is equally well estab- 
lished in both those provinces.” 

In my view this authority is of much 

importance in relation to the present case, 

and I consider it useful to set out in full 

an extract on pp. 465 and 466 from the 

judgment of the District Judge describing 

tho property under review; 

“Tho Godavari is a broad rivor. In places it 
is about four miles wide. In the hot ^7eathor the 
river bed is a waste of sand with some streams of 
clear water hero and there finding their way 
down to the sea. When tho floods como down 
in June and later months, tho rivor is a turbid 
torrent, more than twenty or thirty foot deep, 
vory heavily laden with rich silt from the black 
soil of Central India. When tho rivor reaches the 
deltaic tract, where the fall is only one foot per 
mile, the current slackens and tho suit is depo- 
sited in large islands or accretions in the river- 
bed, which are called lankns. These are composed 
of rich black soil, carried down and re-arranged 
by the river, and they nro extremely^ fertile. A» 
the river falls, these lankas have their edges ou* 
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off abruptly by the current. When tbe river is at 
Its lowest in the hot weather, one sees, as I said 
above, a few streams of clear water, an extensive 
waste of barren valueless sand, and standing up 

in the midst of this waste of sand, the black fer- 
tile lankas. ’ 

So far as I am able to understand the 
physical features which exist in the pre- 
sent case, it seems to me that they are 
somewhat similar to those in the Godavari 
case. ^ J?Jie lanka was thrown up origi- 
nally in the river much as the island 
here. The accretions were to the island 
and, so far as I can see, the difficulty 
pointed out by my learned brother, viz., 
that, if the contention of tlie appellant is 
correct, the owner of a first small plot 
forming an island would be entitled to 

every subsequent accretion to it was 
there present. 

I would point out however that it was 
found, as a fact, that the river was not 
tidal or navigable, and I am not sure that 
the conditions in the dry wmather are 
similar. The question in both Courts 
was whether the existing lanka belonged 
to the plaintiff or the defendant. This 
point having been decided against her, 
the appellant in the Privy Council en- 
deavoured to base her claim to the lanka 
upon grounds other than those put for- 
waiffi m the Courts below. It was held 
that she was not allowed to do so, and it 
followed therefore that as the accretions 
weie to a lanka belonging to tlie defen- 
aant the latter was entitled to them 

Two passages at p. 469 of the judgment 
are of importance. The first is; 

“There does not appear to be in Madras, as in 
^engal, an express law embodying the principle 
that gradual accretion enures to the laud which 
attracts It; but the rule, though unwritten, is 
equally well established. It is hard to see why it 
should not apply to land lohich the river washes 

0)1 both sides, as well as to land which is washed 
only on one side." 

T would point out here that it never 
seems to have been suggested that, if the 
accretions were gradual and imperceptible, 
they did not enure to the benefit of the 
owner of the land to which they adhered. 

ine second passage is: 

^ra\^^doubtf wllethlr^U liaving 

to little Enfflich . Presumption applicable 

- theSv'ad 

more about require to know much 

which it iJ. h i ^"^^stion and the mode in 

to the p 4 sumntL“ ‘ as 

musUbide in this suit bV'hflt i!:i‘fp“ 

"SIS" S 
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showing that the principle that the Eng- 
lish law of accretion would lie applied Tn 
India, is not crystallized. I would point 
out however that their Lordships of the 
Privy Council did apply the principle to 
thOjCodavari River, and moreover it seems 
to me that in the passage quoted they 
are referring only to be the contention on 
behalf of the appellant sought to be raised 
before them for the first time, which was 
based upon ownership of both hanks of 
the river. It is perfectly true that in 
England in a nontidal river the riparian 
owner owns the soil ad medium Ilium 
and in my view, it was to the presump- 
tion that this was so, and to this alone 
that their Lordships referred in the pas’ 

sage relied on by the learned Govern- 
menb Advocate. 

One other Madras case remains to be 

mentioned, vi;c., of State liajah 

of \ iziana(jram (4). In that case the 
material portion of the head-note runs as 
tollows: 

the was an accretion to 

FnaU-h u ^ "PPlving the rule of 

physical con- 

tl at in consideration, and 

that in the case of large rivers in India like the 

(jodavari which on occasions leave lare-o and 

necessary that the ac- 
cietion should be slow or imperceptible,” 

The facts of that case may be shortly 
mentioned The lanka in dispute liad 
been formed m contiguity with another 
lanka in midstream. Subsequently it be 
came detached by the formation of a 
channel and became a separate island, 
ihe importance of the case is that it was 
found to be impossible to say that the 
accretion was slow or imperceptible ; but 
nevertheless, the decision in that case, ap- 
plying the law of accretion was upheld 
by tneir Lordships of the Privy Council 

Before referring to the judgment of the 
Committee however I would point out 
ouat the addition amounted to no less 
than 600 acres m the course of a single 
flood season, and it was pointed out that 
in Lopez s case (5), and another case, the 
accretions were 2,500) and 5,000 acres Res- 
pectively. There can be no doubt of 
course, that in England accretion must be 
formed by gradual, slow and impercep- 
tible degrees; indeed, it was at one time 
said that it was because of the principle 
de minimis non curat lex that accretion 
was recognized in law. In this con- 
nexion Srinivasa Ayyangar, J., (who deli- 
vered the principal judgment of the Court) 
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referred (at p. 1,099) to the two English 
cases of Eex v. Yarborough (6) and Advo- 
cate-General V. M'Carthy (22). 

One other case referred to by the lear- 
ned Judge was Attorney-General of 
Southern Nigeria v. John Holt Sc Co. (9). 
I must refer to this case also at a later 
stage, but I would point out here that the 
Court distinguished these decisions upon 
tlie question whether the accretion must 
be gradual, slow- and imperceptible. That 
they must now be so regarded is, I think 
(at least so far as Madras is concerned), 
settled, for in the*head-note of the report 
of the appeal in Secy, of State v. 
Eajah of Vizianagram (23) appears this 
passage ; 

“ The actual rate of progress necessary to 
satisfv the rule when used in connexion with 
Jinglish rivers is not necessarily the same when 
api lied to tlie rivers of India.” 

It was admitted, as I have already 
pointed out, by the learned advocate for 
the appellants in that case that the Eng- 
lish law of accretion was applicable in 
Madras, bub it was said, of course, that 
the accretion must be gradual, slow and 
imperceptible. Lord Carson however 
who delivered the judgment of the Com- 
mittee, said that he did not propose to 
discuss the exact meaning of the word 

imperceptible ” in the English rule, 

” for, assuming the applicability of the English 
rule, “ slow ” and ” imperceptible ” aro only 
qualifications of the word ” gradual,” 

and he went on to say : 

‘‘ and this word with its qualifications only de- 
fines a test relative to the conditions to which it 
is applied. In other words, the actual rate of 
progress necessary to satisfy the rule when used 
in connexion with English rivers is not neces- 
sarily the same when applied to the rivers of 
India.” 

Later he referred witli approval to the 
following passage in the judgment of 
Ayling, J., (as ho then was in the Madras 
Court) (pp. 213 and 214) : 

” It seems to me the recognition of title by 
alluvial accretion is largely governed by the fact 
that the latter is due to the normal action of 
physical forces, and the diflerent conditions of 
Indian and English rivers is such that what 
would be abnormal and almost miraculous in 
the latter is normal and commonplace in the 
former, as pointed out by their Lordships of the 
Privy Council in Srinath Roy v. Dinahandhii 
Sen (21).” 

It seems clear therefore that no objec- 
tion that the accretions in the present 
case were slow or imperceptib le can be 

' (22) tl9ir]~2Tr! K. 200. 

(23) A. I. R. 1922 P. C. 105=67 I. C. 1=49 
I. A. 67=45 Mad. 207 (P.C.). 

(24) A. I. R. 1914 P. C. 48=25 I. C. 467=41 
I. A. 221=42 Cal, 480 (P.O.). 
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entertained and that the question whe- 
ther they were gradual or not must de- 
pend upon the conditions found in the 
Pegu River. Thus it is at least arguable 
that the objection of the learned Govern- 
ment Advocate that there is no reported 
case where the law of accretion has been 
held to apply to land practically covered 
at high water may be of little force, for 
such a state of things may well be des- 
cribed as one of the abnormal conditions 
referred to in the judgment of the Judi- 
cial Committee. It is well known, of 
course, that such conditions are common 
in the rivers of this Province. 

I have now’ referred to all the cases de- 
cided in the High Court of Madras mate- 
rial to the issues under review. Certain 
cases decided in the High Court of Calcutta 
were cited to us, but I do not propose to 
deal with them upon the question of ac- 
cretion pure and simple for the law in 
that Province is laid down by the ordi- 
nance to which I have already referred. 
It will be necessary however to deal with 
certain of these cases when I come to the 
question of re-formation. 

It will be convenient now to turn to 
certain English authorities which are of 
importance upon the particular features 
of the present case. 

The English law of accretion upon most 
points is so well settled that no useful 
purpose would be served by stating it at 
any length; moreover after examination 
of a number of authorities upon the sub- 
ject and a perusal of such text-books as 
Coulson and Forbes’ Law of Waters, it 
seems clear that the same principles must 
prima facie bo applied in the case of is- 
lands in rivers as have been applied in 
the case of the banks of rivers or sea fore- 
shore. In the nature of things, there is 
no English case which approximates to 
the present case, but certain authorities 
are useful upon such matters as the alter- 
ation of the high and low water-marks. 

The case of Hull and Selby By* Co. (7) 
may be very briefly referred to as throw- 
ing li ght upon the reasoning which under- 
lies the principle of the law of accretion. 

At p. 332 of the report. Lord Abinger 
said that the necessity for some such rule 
of law (is) ^ . 

“for tho jiermancnt protection and 
property ; for it must bo box'ue in mind that the 
owner of lauds does not derive benefit alone, but 
may suffer loss from tho operation of tho rule; tor 
if the water gradually steals upon tho lautt, no 
loses BO much of his property.’* 
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I need hardly say there is no English 
case where the facts are those of the pre- 
sent case; and it is not easy to ascertain 
what the actual facts were. I would sug- 
gest however that, though posts may 
liave been used to mark the boundaries of 
eacli successive holding, it appears that, 
starting from the earliest grant and map, 
the boundary may well have been the 
“river.'’ For example, in the grant of 
April 1894, I find the “south and east 
boundaries” described in the body of the 
grant as “Pegn Main River,” and “Pegu 
Main River Channel,” and on tlie map on 
three sides at any rate (enclosing almost 
the whole area) a boundary line is shown 
dividing the subject of the grant from the 
Pegu River or Pegu Main Channel. 

At the same time, as I understand the 
evidence, that river boundary was not the 
high or low water-mark. It was some- 
thing between the two, and nearly all the 
subject of the grant was covered with 
water at high tide. But that which was 
cultivable could be demarcated from time 
to time, and was, in fact, described and 
shown as bounded by the river. 

Now, I doubt very much whether the 
boundaries at material times were well 
•^hned, but, if they were, the case of 
Bex V. Yarborough (6) is, I think, an 
authority that in England the law of ac- 
cretion might apply in such a case. 

Upon this I would say here that the 
nieie fact that the land was nearly all 
covered with water, to my mind, makes 
no difference, for it was just as much land 
for cultivation purposes, at any rate, as 
dry land. Moreover the facts in Rex v. 
Yarborough {^) {di, marsh case) were 
not dissimlar to the present case. As- 
suming therefore the boundaries of each 
grant to have been well defined, does 
this make any difference? Mr. McDonnell 
says no, and cites, inter alia Scrattorv v. 
Brown (14). The point is one of diffi- 
culty. There is no doubt that in that 
case, where the boundaries of the grant 
were to be ascertained by the high and 
low water-mark, it was held that by the 
deed the right of soil in that porbio>n of 
land which from time to time lay between 
high and low water-mark passed to the 
grantee; and Bayley, J., at p, 499 of the 
report, said: 


‘T think that those words must be construed 
with reference to the rule of the Common law 
"Upon tho subject of accretion, and that as the high 
and low water-marks shift, the property con- 
veyed hv tho deed also shifts.” 


Littledale, J., at p. 1148 puts the prin- 
ciple on whicii the decision rests clearly. 
He says; 

“The distinction is well established, that 
where there are words sufficient to pass properts' 
in the first instance, and there are in a subse- 
quent part of the deed words of affirmation, these 
latter words, though they may be wrong in point 
of description, do not affect the previous part of 
the grant. The words are, ‘which said sea- 
grounds. ’etc., (after description), of their boundaries 
on tho north and .south by high and low water- 

do contain, on the, whole 800 acres 

of land covered with water.’ Now these words of 
suggestion or affirmation may he true or false. 
Instead of 800 acres there might have been 5,000 
acres, and it is quite immaterial whether thev 
were bounded on the east and west by the lauds 
of the persons mentioned in the deed, because, in 
the operative part of tho grant, the sea-grounds 
are the thing granted, . . . .” 

Now, it is perfectly true that the case 
of Scratton v. Brown (14) turned on the 
construction of a grant, and the principles 
of conveyancing. In tlie present case we 
have a form devised to comply with a 
Revenue Act passed in the earlier days of 
the occupation. But may it not be argued 
Cfrom this case) that, if what was granted 
was what was bounded by the river on 
two sides at least that, the facts that 800 
acres (in one grant) only are mentioned, 
and that certain posts marked out the 
corners only, the boundaries of what was 
granted should remain the Pegu River 
where the cultivable land abutted upon it? 

It may be said, of course, that in the 
present case there is no well-defined line 
(as high water-mark) which moves from 
time to time. But that the limit of 
cultivable land moved and was defined and 
granted from time to time is also plain. 
It will be seen, I think, that until Scrat- 
tan V. Broion (14) (1826) (when Rex v. 

Y arborough (6) \vQ.s considered), it was not 
clear whether the law of accretion would 
apply to land, the boundaries of which 
were clearly defined. The position was 
most carefully reviewed in the important 
fishery case of Hmdson v. Ashby (25). 
There the main question was whether a 
strip along a river bank left dry by the 
water level sinking had ceased to be part 
of the river bank. Romer, d,, said this 
was a question to be determined regarding 

all the circumstances of the case 

nature of the land and its growth and 
uses, and found that it had ceased to be 
part of the bed and belonged to the plain- 
tiff by accretion. 

(26) [189G1 2 Ch. 1=65 L. J. Ch. 515=74 L.T. 
327=45 W. R. 252=60 J. P. 484. 
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These principles were approved by a 
strong Court of appeal, but that Court 
found that as a fact the land in dispute 
had not ceased to form part of the river bed. 
In distinguishing Foster v. Wright (26), a 
fishery right case, where it was held that the 
fishery right owner by virtue of his rights 
of tlie bed of the river could follow' the 
river when it changed its course, Lindley, 
L. J., jiointed out (at p. 88) that 

“the old six foot bank has been ever standing 
whore it is. Tlierc stands the old lino of demar- 
cation of the plaintiff’s land, and there it has 
stood clearly defined whenever the deposit of allu- 
vium by reason of the silting up of the sand be- 
came such as to be in itself apparent, and then 
and at that very moment when the first and in- 
deed every subsequent accretion became apparent, 
so also at the same time it became perceptible to 
the ordinary observer, that the accretion so 
formed was no part of plaintiff's land." 

It is clear therefore that tliis case 
might he said to support the case for 
Government, hut great stress was laid on 
the gradual and imperceptible nature of 
the accretion. This element, as I have 
endeavoured to show, might w'ell be held 
to make no difference since the Godavari 
River cases. Moreover, in the present 
case there is no such thing as the six feet 
wall, and I have the gravest doubts where 
the existence of posts (if proved), at the 
time the grants were made, so defined the 
boundaries as to taka the case out of the 
ordinary law'. Furthermore, tlie boun- 
daries, in fact, seem to me to have been 
the river where the land abutted upon it. 

A further passage in the judgment of 
^ t L. J., may bo usefully quoted 
(p. 87, Stuart Moore) : 

“Fa.ssagcs wore cited from Braclon, Britton, 
Flcta, and Male do Jure i^Faris, c. i and vi, and 
the Year Book, 22 Ass. fo. 100, pi. 03. to show 
that the doctrine of accretion does not apply 
where boundaries arc well dofinod and known. 
This may be if the boundary on tlio waterside is 
a wall or something so clear and visible that it is 
easy to see whether the accretions, as they become 
perceptible, are on one side of the boundary or on 
the other. But I am not satisfied that the au- 
thorities referred to aro applicable to cases of land 
having no boundary next flowing water, except 
the water itself. The cases of Rex v. Tjord Yov’ 
borough (G), atlirnicd by the House of Lords in 
Xiex [jord Yarborough (<j) and In re JfuU Sc 
Srlby liailtray Coin pin y (7), seem opposed to 
these authorities if applied to tluctuating water 
boundaries. The judgments in Scratton v. Brown 
(IJj point in the same direction. On the other 
hand, Attorney-General v. Chambers scorns the 
other way. But it is unnecessary to dwell more 
on this question, and I leave it for reconsidera- 
tion and decision when it shall arise.” 

_ I regard tlds passage as significant. It 

(2G) [1878] <1 C. V. I). ■i38=-l‘) l'. J'. C. T.’'J7= 
44 J. 1*. 7. 


is plain that Lindley, L. J., was of opi- 
nion that to exclude the doctrine it must 
he easy to see whether the accretions, as 
tliey became perceptible, are on one side 
of the boundary or the other. Now, in 
any view of the case, the existence of the 
posts w’oiild scarcely make the ascertain- 
ment of the exact limits of the accretions 
an easy matter. 

Surely, from the nature of the grants^ 
the boundaries on the water fronts must 
be held to have been the line between the 
cultivable land and the water. 

That being so, there can be little doubt 
as to the application of the doctrine in 
England. I would put the matter in this 
way ; if the boundaries of the grants can 
be described as well defined at any time, 
they were not so well defined as to exclude 
the doctrine. If, on the other hand, they 
were not defined at all (and there is no 
real evidence as to the construction or 
maintenance of the posts), and the boun- 
dary on tlie water fronts was the river, 
then the doctrine would apply. 

Upon this I would refer to what was 
said in Loj'iezs case (5). There doubt was 
exprcFsed whether the rule would be ap- 
plied if there were existing certain means 
of identifying the original bounds by 
"landmarks, by maps, etc., etc.*’ There 
do not ajipear to ho landmarks today, and, 
to my mind, the maps only alTord indica- 
tion sufficient to show quite roughly what 
it was possible to grant out for culti- 
vation. 

Bofovo leaving this aspect of 
I would refer to a case relied 
!Mr. McDonnell, viz., Lyon v. 
gers Co. (27). Part of the head-note is; 

“The right of navigating a tidal river is com- 
mon to the subject of the realm, but it may be 
connected with a right to the exclusive access to 
particular land on the bank of the river, and the 
iatter is a private right to the enjoyment of the 
land, the invasion of which may form the ground 
for an action for damages, or for an injunc- 
1^10 n • • • • • 

“The right of a riparian owner to the use of the 
stream does not depend on tho ownership of the 
soil of the stream.” 

It has been suggested in that case that 
a riparian proprietor, where the tide flows 
and re-flows, had rights ditYerent to those 
existing in respect of the banks of a 
stream above the flow of the tide. At 
p. 672 of tlie report the Lord Chancellor 
said : 

“ . . .1 should have thought that sotfo- 

authority should be produced to show that 

(27) [1876] 1 A. 0. GG2=4G L. J. Oh. G83S5 
L.T. 6G0=25 W. R. 1G5. 
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natural rights possessed by a riparian proprietor, 
as such, on a non-navigable river are not pos- 
sessed by a riparian proprietor on a navigable 
river.” 

He later rejected the suggestion that 
such a riparian owner must stand upon 
his right as one of the public to complain 
only of a nuisance or an interruption to 
the navigation. 

The suggestion, of course, is that the 
appellant company in the present case 
have special rights of access to the shores 
of the island greater than those of ordi- 
nary members of the public. 

There are a large number of authorities 
dealing with the rights of riparian owners 
in inland waters, and a number of them 
may be found collected in chapters of 
Coulson and Forbes’ work to which I 
have already referred. 

That being so, it is said, additional 
force IS lent to the suggestion that accre- 
tion may be claimed in respect of land 
which, before the foreshore receded, was 
part of it. Were it otherwise the ap- 
l^ellant company would be denied access 
to their land for any purposes, for there 
would be a strip of land (not foreshore 
but above it) which would enure to Gov- 
ernment. 

So far then I have endeavoured to show 
that the- natural features of the present 
case may well not prevent the application 
ot the doctrine of accretion. The Madras 
cases strongly support this view in my 
judgment. Further, I think that when 
once It IS established that the English law 
may apply, the case of Attoriieij-General 
of Southern Nigeria v. John Holt & Co. 

(9) throws further light on the position. 

It must be borne in mind that the 

Lagos Ordinance gives rise to a position 

closely allied to that which I believe to 

obtain in the present case.^ The English 

law is to apply in Lagos “as far as local 

circumstances permit.” That I think 

(apart from the question of tenure, pecu- ' 

har to the present case), is the position 
here. 

There are of course points of fact upon 
which the Lagos case differs from those 
under review, e. g., it was a sea foreshore 
case and the tide did not ebb and flow 
ovei a greater part of the area. The head- 
note may be set out in full : 

The respondents were in occupation of lands 
on the shore of the island of Lagos and there 
carried on business as African merchants. The 
anas had originally been granted by native 
grants to the respondents’ predecessors-in -title, 
uho in 1861 had obtained Crown grants. All the 
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grants described the lands as bounded by the sea. 
About ISGO a wharf and two piers had been built 
upon the foreshore. At various dates subsequent 
to the Crown grants the respondents had carried 
out works cu the foreshore to prevent incursion 
by the sea and erosion. Owing to these works a 
strip of land had been reclaimed below that 
which in 1861 had been high water-mark. The 
respondents had built stores and sheds upon the 
reclaimed land and had for a period of from 30 to 
50 years used it, together with the land granted 
and the piers and wharf, for the purposes of their 
business and had had exclusive possession. Q’he 
Government of the island had knowledge of the 
reclamation and of the building upon and use of 
the reclaimed land : 

Held : that the reclaimed land, not being the 
result of natural accretion, vested in the Crown 
as owner of the foreshore, but that the respon- 
dents continued to have the rights of riparian 
owners over the foreshore, and that there was to 
be presumed in the respondents’ favour an 
irrevocable license from the Crown to erect build- 
ings and to store goods upon the reclaimed land 
and to use it generally for the purposes of their 
businesses.” 

It would seem arguable therefore if (as 
in tlie present case) the rights are claimed 
by natural accretion, the plaintiff company 
may be entitled not only to the rights of 
riparian owners but also to the soil itself. 
It is clear from p. 610 of the report tliat 
there was no express grant of the fore- 
shore, nor could one be held to be im- 
plied. There can be little doubt that, if 
the accretion had been by natural causes, 
the company would have acquired the 
soil. 

I would also point out that the grants 
were old and made when the place was 
undeveloped, and were described as, inter 
alia, facing the beach” and “having a 
water frontage,” and it was found as a 
fact by their Lordships of the Privy 
Council that^ they were all treated in 
description “as being bounded by the 

j t * 

sea. 

Moreover, there was no express grant 
of foreshore. Further, I think the judg- 
ment throws much light on the under- 
lying principle relating to the law of 
accretion in such a case. 

At pp. 611 and 612 of the report occurs 
a passage which may be usefully quoted : 

” 0)1 the one hand, if erosion had continued, 
their Lordships do not doubt that it would have 
been no defence against the claim of the Crown 
that the foreshore upon the line of in-road had de 
facto been transferred to the Crown, as owners 
of the sea and its bed within territorial limits, 
and of foreshore even although the line of the 
eroded foreshore had made considerable invasion 
into the measured plots of lands, as these were 
described in the titles. Upon the other hand, 
if accretions had been formed in the course of 
nature by the silting up of sand, gravel, and the 
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liko, nnd tlie?G accretions bad been of the gradual 
character to be afterwards referred to, they would 
liavc been added to the land: notwithstanding the 
measurement in square yards or feet which the 
title contained.’ 

The last words seem significant. If 
it he tlie fact that the grants in the 
present case were hy metes and bounds, 
this circumstance would seem to make 
no difference. Moreover, we know the 
south and east boundaries were described 
<as the Pegu Eiver. 

I have shown that in Madras the ac- 
cretion need not he “gradual” in the sense 
of the old maxim of de minimis. The 
passage in Lord YarborougJds case (6), 
referred in the Lagos case at p. 614, may 
perhaps he mentioned : 

"The principle there established is not peculiar 
to this country, but obtains also in others, and 
is founded on the necessity which exists for some 
such rule of law for the permanent protection 
and adjudgment of property." 

So far as the natural features are con- 
cerned therefore I can see no reason why 
they should prevent the application of 
the English law of accretion in the pre- 
sent case. 

The river, though much smaller (and 
therefore more like an English river), 
resembles the Godavari. Its seasonal in- 
creases and decreases in volume, the carry- 
ing down of silt, the formation of islands 
and increases to them, are all points of 
similarity. 

The island is, it is true, almost covered 
at high water, and this raises a point of 
difificulty. It can be cultivated however 
and foreshore by the English law can be 
gained or lost by accretion or erosion. 

Moreover, if the Godavari cases are 
examined closely (see especially the judg- 
ment of Iyengar, J., at p. 1097 of the 
report), it would seem that the lankas 
were completely covered by water at 
flood times of the year. 

Furthermore, it does not seem to bo the 
law that, although as in the Lagos case, 
the portion adhering by accretion did not 
enure to the grantees and their successors 
yet this fact did not deprive these persons 
of their ordinary rights of user in con- 
nexion witli their business. 

But the matter is hy no means conclu- 
ded, and my learnad brother, in coming 
to the conciusion that English accretion 
law should not bo applied was influenced 
I think, hy the nature of the tenure con- 
voyed by tlie grants. 

That they are not pottahs" in the 
sense this word is used in Bengal, I think 


is clear from an examination of the docu- 
ments, and the definition of the status of 
“landholder” conveyed under them. In 
Freeman v. Fairlie (28), pottahs are 
described as merely documents in the 
nature of receipts for revenue. The word 
‘ pottah” seems to have been much used 
in connexion with land tenure in India, 
but it does not occur in the Act of 1876, 
and though the word may be found in 
the grants in the present case, the actual 
terms of these must be looked at. 

But the objection is put somewhat in 
this way: 

It is said Burma is an agricultural coun- 
try, and you must look at the purpose 
for whicli these grants were made, viz., 
dhani cultivation. How can it be sug- 
gested, it is argued, that rights such as 
are permitted to free-holders in England 
or “owners” in Madras be applied, where 
the original grants conveyed (at most) 
something less than ownership”. 

On the other hand it may be argued 
that land-holders’'status is highly impor- 
tant; it is the highest form of private land 
tenure known in Burma; and it cannot 
be said that so long (at any rate) as the 
proper quantity of dhani is (or has been) 
grown, the holder is restricted to that 
form of user of the island. Surely, he 
could (as My. McDonnell suggested) put 
up a rice mill on it, if the soil is or be- 
comes sufficiently secure. The only cov- 
enants or conditions imposing liability 
to forefeiture relate to revenue (and per- 
haps to minerals); and, lastly, may it not 
be argued that the ancient proprietary 
rights in land which have been recognized 
from earliest times in Burma (see Baden- 
Powell, Vol. 3, Part 4, Chap. 2) are 
embodied in the status of landholder 
created by the Act of 1876. 

The matter is one of difticulty, and 
there are no authoritative decisions oi 
pronouncements which assist its determi- 
nation. The grant is described as being 
for the purpose of dhani cultivation. The 
condition however about dhani cultivation 
only is that three-fifths of the area should 
bo brought into cultivation “within five 
years”; and this was for the purpose of 
obtaining exemption from revenue. 

Upon this point, I think R. lb of tW 
rules, which impose penalties whoio h)^ 
for other purposes than the cultiva^^ 
for which the land was leased, dimng ^- 
(•28) U8‘28] M. I..\. 305. ^ 
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period of exemption from revenue, lends 
considerable support to my view. 

It cannot, I think, be suggested that, 
so far as the term of the grants are con- 
cerned, nothing can be done except to 
grow dhani. Turning to the Act itself and 
rules, the tenure of a land-holder is defined, 
an*d as I think I shall show, there are no 
limitations except those in the deBnition 
section and the rules as to revenue. 


May it not be said, then, that so long 
as no forfeiture is incurred, a landholder 
may use his land in any way he pleases 
so long as he does not break the law? In 
other words, may he not enjoy a user 
which in this Province is highly impor- 
tant and extremely common, viz., that of 
mooring timber? 

But my learned brother goes further. 
He Hys stress on S. 22 of the Act. That 
section says: 

“No person shall acquire, by length of pos- 
session or otherwise, any right over land disposed 
of or allotted under S. 18, S. 20, or S. 21 bevond 
that which is given by the rules made under the 
said sections respectively.” 

Eules under Ss. 20 and 21 do not affect 
tins case, and E. 2 (passed under S. 18) 
must be a gain referred to. 

It provides for the grant of the status 

of landholder on the conditions herein. 

after specified. These are contained in 

^hap. 2; E. 3 requires applicants to 
have 

‘■sufficient means to fulfil the purposes for which 
and the conditions on which the land is to be 
granted or leased.” 

The only application of this rule would 
seem to be that it lays stress on the ful- 
filment of the conditions, and it might 
possibly be used in support of the argu- 
ment that the grant was for dhani culti- 
vation alone. 


But cannot a landholder, who has 
permanent, _ heritable and transferal) 
right gain rights by accretion, even it 1 
only more land for dhani eultivatioi 
^ Moreover, is it not said by Governmer 

erosion c 

Eule4 states the conditions applies 
le to grants for cultivation whL 
period of exemption from revenue ha 
01 has not been given. This rule, an. 

o which follows cannot affect th 
question, for all conditions have beei 
complied with. Rs. 6 and 7 prohibi 
acquisition of minerals and the cuttim 
of teak trees except under license. Rr. 9 
10 , 11 and 12 do not affect the matter. 


Thus it comes to this that the com- 
pany cannot acquire any riglits over land 
beyond those giving rise to the status of 
landholder subject to the conditions at- 
tached to the grant. 

I am unable to see tliat Rr. 3 or -1 
say that anytliing is given, they merely 
impose conditions on what was given by 
R. 2, and the whole question is therefore: 
Does the rule, by implication exclude the 
acquisition of land by accretion? 

I cannot see, first of all, that the Courts 
should lean towards such a construction 
in view of the fact that accretion mi-^ht 
have been directly provided for as in Ben- 
gal and Bombay. IHoreover in Madras 
the Privy Council have approved its ap- 
plication. It is true that the persons 
allowed to benefit were described as 
owners, and it must be conceded, I sup- 
pose, that a landholders’ status is some- 
thing less than a freeholder’s status in 
England. It may also be that it is less 

than that of an “owner” in Madras or 
Bengal. 

In any view of the case however it, 
seems to me that strong grounds should 
be shown in order to deprive a “land- 
holder” in Burma from the benefit of 
i^ights which have been allo^ved to' 
’owners” of land in Madras. I am satis-! 
nel that the purpose” for which the^ 
grants were made would not of itself be 
sufficient. The conditions of the grants 
do not in terms exclude accretion and as 
I have tried to show, the fact that in 
the documents ’the boundaries purport 
to be delimited may well make no dif 
ference. 


Upon the whole therefore (and in the 
absence of direct authority), I am of 
opinion that the particular tenure which 

passed by the grants does not exclude 
rights of accretion. 


Upon the question of re-formation it 

may be useful to refer to an extract from 

Doss on Eiparian Eights (l89l) At 

p. 211 the learned author says [in con 

nexion with certain passages in the case 

of Lopez v. Muddxtn Mohan (5), to which 
I am about to refer] ; 

They contain at once a complete exposition 
and a precise definition of the principles upon 
which the law of accretion as well as the doctrine 
of re formation on original sites is based.” 

James, L, J,, in delivering the jud<y- 
ment of the Judicial Committee in that 
case, said this (at p. 472 of the report); 

The rule of the English law applicable to -this 
•asc IS thus expressed in a work of great autho- 
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rity : Hale, de Jure Maris, p. 15. If a subject 
hath land adjoining the sea, and the violence of 
the sea swallow it up, but so that yet there be 
reasonable marks to continue the notice of it; or 
though the marks be defaced yet if by situation 
and extent of quantity and bounding up on the 
firm land the same can be known or it be by art 
or industry regained the subject doth not lose 
his property.” 

Later lie said: 

“This principle is one not merely of English 
law, not a principle peculiar to any system of 
Municipal law, but it is a principle founded in 
universal law and justice; that is, to sav, that 
whoever has land, wherever it is whatever may 
bo the accident to which it has been exposed, 
whether it be a vineyard which is covered by 
lava, or ashes from a volcano, or a field covered 
by the sea or by river, the ground, tlie site, 
the property remains in the original owner.” 

^ly learned brother referred inter 
alia to tiiis authority and pointed out 
that at p. 4/8 of the report appears a 
passage showing clearly that property 
absorbed by a sea or a river is not 
under all circumstances and after any 
lapse of time, to be recovered by the old 
owner and he went on to say that it may 
have been so completely abandoned as to 
merge again into the public domain. 

It is clear from the facts in Lopez's 
case (5) that the claimants to the re- 
formed land took most effectual steps to 
prevent the possibility of the question of 
abandonment being raised for the descrip- 
tion and measurement of the submerged 
inouzah were recorded and rent continued 
to be paid. 

In the present case the only substan- 
tial question for us to decide upon this 
point is whetlier there had or had not 
been abandonment. This I think was 
substantially admitted by the learned 
Government Advocate but his case was 
that upon the facts we should hold that 
abandonment had taken place. 

^ly learned brother has dealt at some 
length with what actually happened so 
far as can be ascertained as regards re- 
formation and I need only say that it 
seems to me that what is now claimed 
upon this ground is part of that portion 
shown in the 1925-26 map in the name 
of Mating Ba Shin. This land seems to 
have been submerged for something less 
than ten years and so far as I know 
there is no evidence that revenue was 
paid in respect of it during that period 
or any other evidence that the appellant 
company or its predecessors-in-title on 
the one hand, or Government on the 
other ever displayed any intention to 


preserve, or to resume their rights over 
it. 


I do not propose to refer to all the 
cases on this matter, for my learned 
brother has dealt with them. One of the 
most recent cases however is Bamanan- 
dan Sahay v. Joiejovind Pandey (29). In 
the course of the judgment in that ca^e, 
all the important Indian cases are re- 
viewed and the conclusion come to by a 
Bench of that High Court was that the 
mere fact that a person with whom land 
was settled by the Government obtained 
a remission of revenue on account of part 
of the land having been diluviated by the 
action of a river does not necessarily 
prove that he abandoned the land in res- 


pect of which the remission \^s granted. 
It was further held that the question 
must depend upon the intention of the 
parties and that, if the circumstances 
indicate that in taking the abatement of 
revenue there was an intention to aban- 
don the land, then when the land has re- 
appeared the person who took the abate- 
ment cannot claim the land. 

As I have already indicated, in the 
present case, it does not appear that there 
was any demand for or refusal to pay, or 
application for abatement of revenue. It 
seems to me that it may well be that 
nonpayment affords at least no more 
evidence of an intention to abandon than 
does the obtaining of remission and in 
any event, I do not think that this deci- 
sion entirely disposes of the contention 
put forward on behalf of the appellant 
company, viz., that mere nonpayment 
of revenue shows an intention to aban- 
don. That this is so may follow from 
what was said by their Lordships of the 
Privy Council in the case of Arun Chan- 
dra Singh v. Eaviini Kuviar (20). At 
p. 693 of the report I find that the 
principle laid down in the case of Ma- 
zhar Bai v. Bamgat Suigli (19) was ap- 
proved. The material portion of the 
head-note in the Allahabad case is: 

“Honce where the lands of certain tenants be- 
came submerged by the action of a river, and 
the tenants though they ceased to pay rent 

during the period of the submersion, made no 
.overt indication of their intention to relinquish 
the said lands, but, on the contrary, on the river 
again shifting its course, laid claim to Imos 
which had emerged. ... It was hold that -there 
had been no relinquishment.” 

In the present case it may be useful to 
observe that, so far as I know^ no asser- 
(29) A. I. R. 1924 Pat. 213=76 I. C. 966=2 
Pat. 839. 
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tion of claiini to tho ve-forioo'l land was 
made until the correspondence prior to 
the institution of the present case, al- 
though it would seem that at some time 
before 1925 or 1926, at auy rate, some 
portion at least of tiie re-formed land may 
have appeared. But there were changes 
in ownership up till 1922, and it is im- 
possible that the re. formal land only ap- 
peared after the rains of 1925. 

I would further point out that at tlie 
conclusion^of the judgment in Ariin Chan- 
dra Singh s case (20) appears this passage; 

Tho diluviated lands formed part»of a perma- 
nent, heritable, and transferable tenure; until it 

can be established that the holder of the tenure 

has abandoned his right to the submerged lands it 
remains intact.” 

It will be remembered that the tenure 
of a landholder is described in identical 
words in the Act of 1876. So far as I 
know, there were no overt acts on the 
part of the predecessors of the appellant 
company, and, in any event, it seems to 
me that nonpayment of revenue is far 
from conclusive in this case. From ear- 
liest recorded times in this Province, pro- 
duce and revenue have gone hand in hand: 
see upon this question Baden Powell on 

Land Systems of British India, ^892) 
Vol. II, Part 6. 

There is no evidence that revenue was 
not paid at a time when dhani was; in 
lact, being cultivated on any portion of the 
re-formed land, and it may be assumed I 
think, that at the time when the land was 
submerged dhani was not cultivated and 
revenue was not paid. This seems likely, 
for R. 5 of the rules specially deals with 
failure to pay revenue and its consequen- 
ces, and moreover specifically lays down 
that Government may resume upon aban- 
donment. Government did not do so. Does 
not this circumstance lend support to the 

view that in law there was no abandon- 
ment ? 

So far as the Indian case law is con- 
cerned therefore might it not well be held 

f u' of any overt indication) 
that there was no intention to abandon 
in the present case ? As my learned 

has pointed out however by S. 11 
o the Act of 1876, it is provided that any 
landholder (except where land is made 
o^r temporarily to a revenue officer), 

^y o voluntarily relinquishes the posses- 
sion of any land after the expiry of three 
years from the date on which this Act 
comes into force, shall at once forfeit his 
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status of landholder in resiiect of such 
land. 

The question under the Act tlieiefore 
is whether there is any evidence of “vo- 
luntary relinquishment’' of possession. 
Upon this I cannot help thinking that the 
same principles would apply as were enun- 
ciated in the cases that I have mentioned. 
As I have said, I think the grants created' 
tiie status of landliolder and created a per-! 
manent, lioritahle and transferable rlght| 
of use and occupancy, and, unless there is' 
some outside evidence of it, I do not! 
think it necessarily follows that when' 
lands are submerged a voluntary relin- 
quishment or abandonment must he pre- 
sumed from a nonpayment of revenue 
which may well have been not leviable 

Furthermore. H may well be argued 

that stronger evidence would be required 

to establish voluntary relinquishment than 

abandonment, _ when it is remembered that 

It was the action of the river that was the 

primary cause of the nonpayment of re I 
venue. ^ 


I am of opinion therefore that the evi- 
dence of abandonment or voluntary relin- 
quishment is insufficient, having regard to 
the nature of the holding, the purpose for 
which It was granted, and the fact that 

no overt indication to abandon or relin 
quish is to be found. 
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the last remaining defence referred to bv 
my learned brother. It will have been 
seen that this defence deals with diflferent 
portions of the island, and as has been 
shown the relevant principles of law re 

di!t?nct° and 


u|jun uiie question of accretion 


- - ± have 

endeavoured to indicate my views upon 

the considerations which seem to me to 

be most relevant to the present case. 

ml ''iews are as follows- 

(i) The English law of accretion would 

apply to thj^s Province provided that it s 
not excluded by the natural features o' 

by the nature of the tenure regarding’ the 
subject-matter of the suit ® 

I arrive at this conclusion mainly he 
cause in Madras, where no special le^i^ 

lation upon the matter exists, the appli 
cation of this law with certain modifica 
tions appropriate to that Province has 
been recognized and approved by the 
Privy Council. ^ 

(ii) Upon the difficult question whether 
m view of the natural features attendant 
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jupon the present case this law should be 
jheld to apply, I think that the natural 
features surrounding the island in ques- 
tion do not differ greatly from thoseunder 
consideration, in the cases arising in 
'Madras. 

I think, further, that the question must 
he considered in the light of all the mate- 
rial circumstances of the case, including 
tlie nature of the property, itsgrowth and 
its user and, at ti^e same time, the gene- 
ral conditions appertaining to rivers in 
Burma must he borne in mind. 

In these circumstances and for reasons 
which I have endeavoured to indicate, I 
see no real reason why these matters 
should take the case outside a law which 
has been recognized from the earliest 
times and, so far as the Indian High 
Courts are concerned, so recently as the 
year 102(). 

(iii) Ujion an examination of the grants 
tliemselves, and the law contained in the 
Burma Land and Revenue Act, 1876 and 
the rules tliercunder, I can find nothing 
which, either directly or indirectly, pro- 
hibits a landholder from enjoying benefits 
which have been permitted to owners of 
land in England and in India. 

Upon this part of the case, I have no 
doubt at all that the ordinary law regard- 
ing re-formation would he held to ajqjly in 
Burma, and, in view of the facts of the 
case and the special ])rovisions of the 
rules passed under tlm Burma Land and 
Revenue Act, I see no rcison to hold that 
such rights as tlm ajjpcllant company, or 
its predecessor-in-titlo, had, were ever 
ahandemed bv them or resumed by Govern- 
ment. 

I must express my t hanks to the learned 
advocates on both sides for their very 
great assistance ui)on this difficult matter, 
and I regret very much t hat tlie result of 
my opinion upon what is tlie main ques- 
tion under review must he that tho case 
upon this question must ho reheard in this 
Province. 1 agree with the proposed order 
as to costs. (On difference on tho ques- 
tion as to tlie accretions, the case was, re- 
ferred for hearing to Das, J.) 

Das, J,— In this ajipeal my learned 
brothers Brown and Otter differed and the 
case was referred to me under Cl, 34, 
Letters Patent. 

It is unnecessary forme to deal with 
the authorities cited in this appeal as lioth 
the learned Judges have dealt with them 
elaborately in their judgments. It is only 


necessary for me to say that I agree with 
the judgment of my learned brother, 
Otter, J., and therefore the appeal must 
be allowed and a decree passed in favour 
of the plaintiffs in terms of the prayer of 
the plaint. As both my learned brothers 
have agreed to that each party should 
bear their own costs in both Courts, that 
order as to costs will stand. 

p.n./r.k. Appeal allo^cccl, 

A. I. R. 1932 Rangoon 50 

Baguley, J. 

Emperor 

v. 

JVun E — Accused. 

Criminal Revn. No. 487-A of 1931, De- 
cided on 21st July 1931, against order of 
2nd Addl. Magistrate, Bogale, in Criminal 
Trial No. 52 of 1930. 

Criminal P. C. (1898), Ss. 397 and 123— 
Sentence under S. 123 — Subsequent sentence 
of fine or imprisonment in default for offence 
committed prior to order under S. 123 — Im- 
prisonment in default must run after expiry 
of sentence under S. 123. 

Where an offender is sentenced to imprison- 
ment for a certain term in dcfanlt of furnishinj? 
s:;cnritY under S. 123, Criminal P., 0. and is sub- 
sequently convicted of an offence committed 
prior to the passing of order under S, 123 for 
which again ho is sentenced to fine or in default 

imprisonment for a certain term, tho scntonceof 

imprisonment in tho latter case must run from 
the expiry of the sentence under S. 123. A. I. R. 
1931 Jiaiij. 127, lief. [I* 51 ^ 

Judgment. — The accused Nan E was 
first sentenced to one year s rigorous im- 
prisonment in default of furnishing secu- 
rity under S. 123, Criminal V.G. Next 
lie was sentenced to two months vigorous 
imprisonment for offences under Ss. 323 
and 336, 1. P. C. committed prior to the 
passing of tho order under S. 123. These 
sentences had to take effect immediately' 
under Prov. (2), S. 397, Criminal P. C. 

For two months they would run concur- 
rently with the imprisonment under 
S. 123, Criminal P. C. and so in effect, ho 
suffered in no way at all from being so con- 
victed. After this in Criminal Reg. No. 52 
of 1930 of the 2nd Additional Magistrate, 
Bogale, ho was convicted yet again under 
S. 379, I. P. C. for an offence committed 
prior to the passing of the order under 
S. 123, Criminal P. C., and sentenced to 
pay a fine of Rs. 75 or in default three 
months’ rigorous imprisonment. Tho fine 
has not been paid and tho question arises 
as to tho date from which tho sentence 
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of three months' rigorous imprisonment 
in default is to run. 

Section 64, I. B. C. seems to be quite 
■clear. The three months is to be in ex- 
cess of any other imprisonment to which 
he may have been sentenced or to which 
he may be liable in commutation of a 
sentence. The section of the Criminal 
Procedure Code which deals with the ques" 
tion of the dates from whicli sentences 
are to run is S. 397. It has been laid 
down by a Bench of this Court 'inEmpevor 
V. N(ja Pye (l) that the word ’sentence” 
in S. 397, Criminal P. C., and its provisos 
includes an order of committal or deten- 
tion in prison under S. 123 of that Code. 
The three months’ imprisonment in de- 
fault passed in this case therefore must 
run from the expiry of the order of de- 
tention passed under S. 123, Criminal P.C. 

V. B./r k. O^f'der accordingly. 

(1) A. I. B. 1931 Rang. 127 '= 193 fcTTcrs^ 2 
— I3l I. C. 501=32 Cr. L. J. 711=9 Raug. 
110(P.B.). 
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Baguley, J. 

Mariam Bi Bi — Applicant. 


V. 

A. E. Motala — Respondent. 

Criminal Revn. No. 191-B of 1931, 
Decided on 20th August 1931, against 
order of First Addl. Magistrate, Rangoon, 

No- 438 of 1930 

c oo Insolvency Act (1920), 

fS* fr 31— Order protecting debtor pend- 
ing his application for adjudication is pure 
nullity. 


Protection order can only be issued after an 
order of adjudication has been passed. Consequ- 
ontiy, where the Court orders that the applicant 
debtor be protected from being arrested in execu- 
tion of a decree or detained in prison for any 
debt pending the disposal of the application to be 
declared insolvent, is a pure nullity: 5 Cal. 536, 

, LP 51 C 2] 

^ (b) Criminal P. C. (1898), S. 488 (3)— 
Person under imprisonment under S. 488 (3) 
It is doubtful if he is under arrest in exe- 
cution of decree— Provincial Insolvency Act 
(1920), S. 23 — Quaere. 

Where a person is under arre.st or imprison- 
ment under S. 488 (3), Criminal P. C., in connex- 
lon with an order for maintenance it is doubtful 
whether it would be said that he was under arrest 
or imprisonment in execution of a decree of any 
Court. ,-p 52 c 1] 

Atizam~iov Applicant. 

Guha for Respondent. 

Judgment.-— The applicant Mariam 

Bi Bi had an order for maintenance for 
herself and her two children against the 
respondent Motala. She applied to the 
Fii’st Additional Magistrate, Rangoon, for 


enforcement of the payment of arrears 
due under that order. The respondent 
objected to being made to pay, and pro- 
duced a document signed by the Addi- 
tional District Judge, Amherst, purporting 
to be an interim protection order” 
passed in an insolvency case in the Dis- 
trict Court of Amherst. The order was 
passed after Motala had applied to be 
declared an insolvent, and it is worthy of 
note that this application was made after 
Mariam Bi Bi applied for enforcement of 
her arrears of maintenance. The wording 
of the protection order is as follows: 

Upon reading an application presented by 
Mr. Roy, advocate for Ahmed Ismail Motala of 
Fourth Division, Moulmein, applicant praying 
for an interim protection order to prevent his 
arrest in execution of decree or being detained in 
prison for any debt. 

“Jt is ordered that Ahmad Ismail Motala appli- 
cant be protected from being arrested in execu- 
tion of decree or detained in prison for any debt 
pending the disposal of the said application to be 
declared an insolvent.” 

In the course of argument I was in- 
formed that interim protection orders of 
this kind are well known in the districts. 
The Magistrate, faced with this order, 
came to the conclusion that it was not for 
him to question the order passed by the 
District Court. He says that it appears 
to be irregular, but he thought that a 
Criminal Court could not sit in judgment 
on the Insolvency Court. In the ordi- 
nary way I should have agreed with Ifim. 
The (Jourts are supposed to recognise each 
other’s orders when they appear, on the 
face of them, to be good — a principle 
which has very recently been enforced 
by a Special Bench of this Court in the 
case of Nathan v. Samson (l), which will 
no doubt shortly be reported. 

In the present case however I think 
the interim protection order must be re- 
garded as not merely an irregular or in- 
correct order, but as a pure nullity; for 
I can find no section of the Provincial 
Insolvency Act under which such an order 
could have been passed. Protection orders 
can be issued under the Provincial Insol- 
vency Act under S. 31; but such protec-' 
tion orders can only be issued after an 
order of adjudication has been passed, and! 
so far as this Court is aware, no order of^ 
adjudication has even now been passed.! 
It was certainly not passed on 14th' 
January 1931, when the interim protec- 
tion order was passed. Before adjudica- 

(1) A. I. R. 1931 Rang. 252=135 I. C. 65=9 
Rang. 480 (F.B.). 
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tion the Insolvency Court can help a 
debtor under S. 23 which runs as follows: 

"At the time of mnkingaii order admitting the 
petition, or at anv siib^e^jiiont time before adjudi- 
cation, tlic Court may, if the debtor is under 
arrest or impi i^onniont in execution of the decree 
cf aii\ Court for tlie p^jwnent of (iioncy, order his 
release on such terms ns to security as may be 
reasonable and necessary.” 

This section contemplates a debtor 
being under arrest or imprisonment. The 
[jresent resjiondent has nob been under 
arrest or imprisonment in connexion with 
'this order for maintenance, and even had 
Ihe been, it seems doubtful whether it 
Icould he said that ho was under arrest or 
limprisonmcnt in execution of a decree of 
any Court. If he were suffering imprison- 
ment in connexion with tliis order for 
maintenance he would he imprisoned by 
an order under S. 488 (3), Criminal P. C. 

It was argued before this Court that 
the onler for maintenance could nob be 
enforced as against a respondent who was 
an insolvent, or who had applied for in- 
solvency, and a very old case, Tolcce Bibee 
V. Abdool Khan(i) was quoted. This 
ruling dates from 1879. Insolvency in 
this country was then governed by the 
Insolvency Act (11 and 12, "N ictoria. 
Cap. 21), and under S. 13 of that Act, 
which is quoted at p. 541 of the report, 
it is clear that interim protection under 
that Act could be granted by an order 
which could be made to apply to all debts 
and liabilities mentioned in the schedule 
including money duo under an order for 
maintenance. There is no corresponding 
section in the Provincial Insolvency Act 
now in force, and although under English 
law a protection order can he given, the 
English law does not apply in this country 
despite the fact that insolvency law in 
general in this country is based on the 
insolvency law of l.ngland, and we have 
got to keep within the provisions of the 
Provincial Insolvency Act. 

For these reasons I set aside the order 
of the First Additional Magistrate, Ran- 
goon, dismissing the application and direct 
that he proceed with the enforcement of 
the order for maintenance according to 

law. 

P.N./r.K. Order accordinghj. 


(2) L18801 5 Cal. 63G=5 C, L. R. 458. 
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Special Bench 

Pace, C. J., Das and 
Baguley, JJ. 

The Commissioner of Income-tax, 

Burma. 


v. 

S. P,K. A. A. M. Ohettyar Firm — 
Assessee. 


Income-tax Reference No. 13 of 1931, 
Decided on 1st December 1931. 

^ Income-tax Act (1922), S. 23 (4) Mere- 
fact that identity of peraons who were par- 
ties to deposits and withdrawals is not proved 
is not sufficient to reject accounts in toto— 
Duty of Income-tax Officer in such cases 
stated. 


The o:ily complaiDt of the Income-tax Officer 
in connexion \%ith the accounts produced by the 
assessee in pursuance of the notice issued to him 
under S, 22 (2) was that ho had failed to prove 
the identity of the persons who were parties to 
the deposits and withdrawals entered in the sus- 
pense account in the names of certain persons 
and he did not therefore accept the accounts as 
the basis of assessment though no other fault as 
to their accuracy or genuineness could be found. 

i/cW: that there were no materials before the 
Income-tax Officer or the Assistant Commissioner 
justifying them in disregarding the return in 
toto, and making an assessment under S. 23 (4). 
If the Income-tax Officer was of opinion that the 
transactions appearing in the suspense account 
were not temporary deposits and withdrawals for 
which no iuleiest was charged, but were loan 
transactions which had resulted in a profit ^^'“0 
assessecs, in making an assessment under S. ^ 

(3) ho might have included such profit as he 
found had accrued to the assessees from those- 
transactions in the assessment that ho made. 

I li I I 


A. Eggar—ior the Crown. 

Leach — for the Assessee. 

Page, C. J.— For the year l929-3(> 
theS. P. K. A. A. M, firm of money- 
lenders were assessed to income-tax by 
the Income-tax Ofiicer, Toungoo, under 
S. 23 (4). In the course oi the assess- 
ment proceedings, a notice under S. 22 (4) 
was served upon the assessees, and pur- 
suant thereto accounts were produced dis- 
closing a profit of Rs. 43,209-7-0. In the 
notice under S. 22 (4) the assessees were 
recluired to produce 

“all accounts, including old agency accounts, tor 
the account year 1928-29.” 

A number of books disclosing the ac- 
counts for that year were produced, and 
pro tanto the accounts based upon the 
entries in those books have been accepted 
as accurate. It appeared however that 
in a suspense account entries were m^e 
purporting to relate to certain sums de- 
posited and withdrawn by Rangoon bro- 
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kers and others, the entries being in names 
such as Pweza, Rangoon Pweza and 
Rangoon Pweza Chinaman, No entries 
relating to interest in connexion with 
thesedepositsand withdrawals were made. 
The assessees were asked to explain 
these entries, and on their behalf it was 
stated that the deposits and withdrawals 
were temporary deposits and withdrawals 
effected by Rangoon brokers who came 
down to Pyu; that the assessees had the 
benefit of the money while it was deposi- 
ted, and that therefore no interest was 
charged by the assessees in respect of 
these short term withdrawals. The sus- 
picion of the Income-tax Officer was 
aroused, and a notice was served on the 
assessees under S. 23 (2) retjuiring them 
to produce any evidence on which they 
might rely in support of these entries. 

When the assessees appeared before the 
Income-tax Officer the managing partner 
of the firm stated that he could not prove 
the identity of the five persons mentioned 
in the notice, that all the transactions in 
question related to a short period of three 
months and ten days in the year of ac- 
count in respect of which the accounts 
were made, that if he saw these brokers 
he would be able to identify them, but 
that he could not remember their names, 
that they came to Pyu one day with 
money which they deposited for a short 
period, that they then withdrew it, that 
these were not loan transactions, and, 
therefore that no profit in respect of them 
had been earned, or disclosed in thereturn 
that the assessees made. A further notice 
was served upon the assessees under S. 22 
(4), but nothing turns upon that notice. 
In these circumstances the income tax 
officer came to the conclusion that the 
assessees had failed to comply with the 
notice that was served upon them under 
S. 22 (4) requiring them to produce their 
accounts for the accounting period, and, 
disregarding all the accounts which had 
been produced, he refused to accept the 
return, and made an estimated assessment 
upon the assessees under S. 23 (4). An 
application under S, 27 was made by the 
assessees and was rejected; and an appeal 
from the refusal of the Income-tax Officer 
to reopen the assessment under S. 27 
was dismissed by the Assistant Commis- 
sioner. The question that has been re- 
ferred by the Commissioner of Income- 
tax for the opinion of the Court under 
S. 66 (2) is: 


"Were there any materials upon wliich the 
income-tax officer or the Assistant Commissioner 
could find that there was no sufficient cause ex- 
cusing the assessees from complying with the 
notice issued under S. 22 (4)?” 

It is common ground that the notice 
therein referred to was the original 
notice requiring the assessees to pro- 
duce their accounts for the year 1928-29. 
Now tlie complaint of the Income-tax 
Officer in connexion with the uccounts 
which were produced was that the asses- 
sees had failed to prove the identity of 
the persons who were parties to the de- 
posits and withdrawals entered in tlie 
suspense account in the names of Pweza 
or Rangoon Pweza, etc. No other com- 
plaint as to the accuracy or genuineness 
of the accounts was made by the Income- 
tax Officer in his order of assessment of 
4th October 1929. The Income-tax Offi- 
cer observed that 

If these names and transactions are ungen- 
uiue what can be inferred from that ? The ac- 
counts produced must be either false or incom- 
plete. It is probable that under these names ad- 
ditional capital was brought into the business 
and accounts are kept separately for this addi- 
tional capital which the assessees have withheld 
to escape payment of income-tax on their true 
income Therefore the accounts produced can- 
not be accepted as a basis for assessment.” 

In my opinion from such premises coii- 
clusio non seqtiitur. If the assessees 
were minded to conceal the accounts in 
respect of transactions other than those 
referred to in the accounts that were 
produced, why did they fabricate the 
Pweza entries and thus disclose that there 
were other transactions which had re- 
sulted in a profit which they were bound 
to disclose to the Income-tax authorities ? 
If the assessees are as astute as the In- 
come-tax Officer would have the Court 
believe, and they wished to conceal the 
profit that had been made on some other 
transactions, the simple course would have 
been to make no reference to such other 
transactions in the accounts which they 
produced. In other resp’ects it is not 
pretended that the return that was made 
can be challenged as inaccurate, incom- 
plete or fraudulent. The only complaint 
is that, with respect to the withdrawals 
and deposits in question, the identity of 
the persons who were parties to the 
transactions has not been disclosed. Up- 
on that foundation the Income tax Offi- 
cer has built up the following argument ; 

(p that the Pweza names and transac- 
tions in the accounts are not genuine; 
ergo, (2) that there must be other trans- 




actions from which a profit has been 
made; (3) tliat there must be accounts of 
such otlier transactions ; and (4) that 
the assessees have deliberately withheld 
such accounts. 

In my opinion the foundation will not 
bear up tlie structure. Wliat is the na- 
ture of these undisclosed transactions 
the existence of which is to be presumed 
because the identity of the persons to 
whom the Pweza entries relate has not 
been proved ? Tlie Commissioner of In- 
come-tax states tliat “ it is not of course, 
.possible for tliis department to say what 
iwas concealed.” I agree. I am of opinion 
■that there were no materials from which 
;tli 0 Income-tax Officer reasonably could 
jinfer that there were transactions other 
than those set out in the books of ac- 
jcount for which separate accounts had 
'been made, and which had not been dis- 
closed. 

The Income-tax Officer served upon the 
assessees a notice under S. 23 (2), and if 
itlie Income-tax Officer was of opinion 
|that the transactions appearing in the 
suspense account were not temporary de- 
posits and withdrawals for which no in- 
terest was charged, but were loan trans- 
actions which had resulted in a iirofit to 
the assessees, in making an assessment 
under B. 23 (3), he might liave included 
such profit as he found had accrued to the 
assessees from those transactions in the 
assessment that ho made. Whether his 
finding would have been correct or not is 
a matter of fact with which the Court is 
not concerned, but from such an assess- 
ment an aiipeal would lie. In my opi- 
nion tliero were no materials before the 
Income-tax Officer or the Assistant Com- 
missioner justifying them in disregarding 
|the return in toto, and making an assess- 
ment under B. 23 (l). This case turns 
on its own facts, and is not to bo treated 
as an authority in otlior eases whore the 
facts are not the same. 

The answer to the (jiiestion jiropounded 
is in the negative. Costs, ton gold mo- 
hurs. 

Das, J,— -I agree. 

Baguley, J. - I agree. 

K.N./R.K. Answer negatively. 
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Heald at^d Sen, J-T. 

Abdul Karim — Appellant. 

V. 

Mating San Kyatu — Respondent. 

First Appeal No. 185 of 1930, Decided 
on 17th March 1931, against order of 
Dist. Judge, Sandaway, in Civil Execu- 
tion No. 2 of 1929. 

(a) Civil P. C. (1908), O. 20. R. 11— Appeal 
by judgment'debtor dismissed — Subsequently 
judgment-debtor applying under O. 20, 

R. 11, Civil P. C., for payment by instalments 
— Only decree for purposes of Art. 175, Lim. 
Act, is decree of appellate Court — Limitation 
Act (1908), Art. 175. 

Whore an appeal is taken against a decree, the 
decree of the lower Court becomes merged in and 
is superseded by the decree of the appellate Court 
and for purposes of limitation time runs from the 
date of the decree which is capable of execution, 
that is the appellate Court’s decree oven in cases 
where the appeal is dismissed. Where therefore 
the judgment- debtor appellant, whose appeal is 
dismissed applies for payment by instalments 
under O. 20. R. 11, Civil P. C., the only decree 
in respect of which an order for payment by ins- 
talments can bo made and therefore the only dec- 
ree to which Art. 175, Lim. Act can refer is the 
decree of the appellate Court; /I. I. 192G P. C. 
9G;/1. Z.P. 1914 P.C. G6 and A.I.R. 1927 
Rang. 104, Rcl. on.; 39 Mad. 1196, Ref. 

i.P 55 0 -1. 21 

(b) Civil P. C. (1908), O. 20. R. 11— Appeal 
against order of dismissal of application 
under O. 20, R. 11 as time barred is compe- 
tent— Civil P. C.(1908), S. 47. 

Where a judgment-debtor applies for payment 

by instalments under 0. 20, R. 11, and his ap- 
plication is dismissed as time barred under Art. 
175, Lim. Act, an appeal against such order of 
dismissal is competent as such order of dis- 
missal falls under S. 47: A.I.R. 1926 Rang. 
192. Poll. LP 55 C 1] 

P. K. Basu~ioY Appellant. 

P. S. Chari— ioY Respondent. 


Judgment. — The parties referred cer- 
tain disputes between them to arbitra- 
tion and an award was made. Respon- 
dent applied for that award to be filed 
and for a decree to be made in accordance 
with its terms. It was filed and a decree 


)r payment of nearly Rs. 9,000 torespon- 
ent was made on 15th Juno 1929. On 
1th February 1929 respondent applied 
31 * execution of that decree, hut appel- 
\nt appealed to this Court with the result 
hal execution was stayed until lota 
line 1930, on which date this Court dis- 
nissod the appeal. On 15th Juno 19 
.ppellant applied for an 
nent by instalments under O. .^0. R- 4^ 
LS amended by this Court. The Court 
lismissed that application as being time- 
mrved under Art. 175, Sch. l,Lim. Act. 
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“ ground that 

must if tlpr ^ “®°'''oned in Art. 175 

of ttsipeTute decr 1 e“ “ 

Respondent replies that no appeal lies 
and that a comparison of the wording of 
Alt 175 must mean the decree of the 
trial Court. On the question whether or 
not an appeal lies I see no reason to differ 
from the opinion expressed in tlie case of 
^aya Hattie v. Ma Pwa Saw (l) and I 
would liold that an appeal lies. 

On the question of limitation there is 
a remarkable absence of judicial autho- 
itj. ihe only case mentioned in the 

ext-books and cited before us. namely, 
the case of Venugopal Mudali v. Ven 

Chetty (2), seems not to have 
been officia ly reported, and dealt with 
the limitation under Art. 11 and not 
under Art 175 but the learned Judges, 
n support of their finding that “the 
date of the order ” mentioned in Art 11 
must, in cases where there has been an 
appeal be the date of the appellate order 

he li with 

the limitation for applications for an 

order for payment by instalments under 
K. 11 and said’ 

osr* *1 iir 

tSVtiiS K S”“- 

a largeBsum but his appeal is l,w a 
plication under that order and 

made by the judgment debtor 

of the date of the original Loree'tnt 

mouths of the date of the anSte L 

though the decree-holder coSsd to l^oh ''a'" 
order being made. ’ 

That dictum was clearly obiter, and the 
state of facts suggested in it was different 
from the facts of the nresent case, and 
further under 0. 21, R. 11 as amended by 
this Court no question of the decree- 
holder s consent arises. We therefore can- 
not rely on that dictum as an authority 
in the present case. 

It seems to me settled law that, when 
an appeal IS taken against a decree, the 

b and k becomes merged 

appellate oXrTand tLw ’^’^1 

'is the anSS f execution, that 

where the ® ® ‘^^efee even in cases 

iport of IS dismissed. In sup- 

tes mnv b ® proposition the following 
— _ — ^ — y e cited, namely. Jowad Hus- 

^ ^^^=97 I- C. 1037=4 

(2) H916] 39 Mad. 1196=28 I. C. 367. 
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sain V. Gendan Singh (3); Abdul Majid 
V. Jaioalnr Lai {^) and S. M. Hashim v 

J. A. Martinis), 

It follows that that on the passin" ofi 

he decree of the appellate Court Ihe' 

trial Courts decree ceases to exist as a‘ 

eciee and that the only decree in respecti 

of which an order for payment by instal-' 

ments can be made, and therefore the' 

only decree to which Art. 175, Sch. 1 

im Act, can refer is the decree of the 
appellate Court. 

In view of these considerations I at- 
tach no importance to the argument based 
on a comparison of the wording of Art. 
175 with that of Art. 182. and I would 
set aside the order of the lower Court 
and would direct that Court to deal with 
appellant s application under 0. 20 E 11 
according to_ law. Respondent should 
pay appellant s costs in this Court. Advo- 
cate s fees to be two gold mohurs, and tho 
costs in the lower Court should abide tho 
fanal order on appellant’s application. 
P-N./r-.k . Orifer set aside. 

(3) A. I. R. 1926 P. 0. 93 =98 I. C 499—59 t 

f Pat. 24 {P.C.). I. 

350^(RCA 
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Page, C. J. and Das J 
Mohamed Chootoo and anoi;..;-.AppeI- 


lants. 


V. 


Ees- 


Abdul Hamid Khan and others - 
pendents. 

Pirst Appeal No. 68 of IQ^l i i 

f D * t T 1 ^ , against decision 

of Dist. Judge, Tharrawaddy, in Civil 
Regular No, 15 of 1930. “ 

Limitation Act (1908), Art 123 — Q u 

sons as heirs of deceased fathefto recovel^ 
possession of estate of deceased fr«r« n ? 

-1.“ r 

Where asuU.s brought by certain persons as 

heirs of their deceased father to rPonvAr i ■ 
of the property of the d^eea'd" r^ who 
It IS alleged has no right to represent the estate 

uofa^pt kte^lli^^ a 

P. B. 5m— for Appellants. ^ 

Kya'iO Myint and Bauf — for Eespon- 
(l6n ts» 

Page, C. J.— This appeal must be ai. 

appellants, who were plain- 
tiffs in the suit, are the son and daughter 
of one Noor Mohamed, who died in 1907 
The appellants, under the ^ Mahomedan 
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law, are two of tlie three lieira of Noor 
I^Iohamel, anrl claim to be entitled to 
bve-sixths of his estate, one-sixth fall- 
ing to respondent 4, who is their 
mother, as the wife of Noor ’Mohamed. 
The contestinf? respondents are not the 
heirs of Noor Mohamed, and are not en- 
titled in any sense to represent, or to be 
treated as. the heirs of the estate of Noor 
Mohamed. The claim aj^ainst the con- 
testing respondents 1, 2 and 3 is that they 
are in possession of the estate of Noor 
Mohamed, consisting of certain immov- 
able property, without any title to be in 
jiossession, and the suit is brought against 
them by the son and daughter of Noor 
Mohamed for possession. ^ 

It is, of course, essential that the ap- 
pellants, as plaintiffs, sliould succeed on 
the strength of their own title, and they 
allege that they are the heirs of Noor 
Mohamed, and as such are entitled to 
five-sixths share of the property in suit. 
The difficulties that have resulted in this 
appeal are to some extent duo to the in- 
artistic form in which the plaint is 
drawn. The substance of the claim as 


sot out in the plaint however appears to 
bo what I have stated. In those circum- 
*stances, in my opinion, Art. 123, Lim. 
Uct, has no application. It is a suit 
jbrouglit by persons who claim to bo en- 
titled to possession of certain property, 
and no doubt they base their title upon 
the fact that they are the heirs of their 
father. But the contesting respondents, 
it is alleged, have no right or title to, or 
to represent tlio estate of Noor Mohamed, 
and the appellants seek to recover posses- 
sion of the property from these respon- 
dents as trespassers. The learned Dis- 
trict Judge has dismissed the plaintiff s 
suit upon the ground that, as this is a 
suit brought for a distributive share of 
the property of an intestate. Ait. 123 
applies. For tlio reasons that I have 
stated, in my opinion, Art. 123 does not 
apply to the claim in this suit. 

In these circumstances the decree from 
which the jn'csont appeal is brought can- 
not stand, and the proceedings must be 
remanded to the District Court of Tharra- 
waddv to ho retried according to law. 
We do nob determine in tins appeal whe- 
ther the suit is or is not barred by limita- 
tion, or whether the plaintiils have suc- 
ceeded in making out their claim or not, 
and we do not propose to indicate what 
article of the Inmitation Act is applicable 


to the plaintiffs’ claim otherwise than by 
holding that Art. 123 is not applicable to 
the suit. The learned advocate for the 
appellants states that when the proceed- 
ings are returned to the District Court he 
will prefer an application for leave to 
amend the plaint in order to make clear 
what the claim is. Whether such an ap- 
plication ought to succeed or not is a 
matter to be determined by the learned 
District Judge. A considerable volume 
of evidence was adduced at the trial, and 
the learned District Judge, in his discre- 
tion, will determine whether further evi- 
dence should be allowed. 

As regards costs, we think the right 
order to make is that the costs of this 
appeal should be the contesting respon- 
dents’ costs in the cause; which means 
this: that, if the respondents lose at the 
rehearing, they will not pay the appel- 
lants’ costs of this appeal; while if they 
succeed at the rehearing they will be en- 
titled to the costs of this appeal. We 
make this order as to costs because, in our 
opinion, the learned District Judge may 
have been misled by the faulty manner in 
which the plaint has been drafted. 

A certificate will issue for the refund 

of court-fees. 

Das, J.— I agree. 

P.N./r.k. Case rcmaTt^ed. 
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Bage, C. J. and Das, J. 

Sallay Mahomed Hajec Sulaiman and 

a7iothct' — Appellants. 

Y. 

S. B. Neogi Co.— Respondents. 

First Appeal No. 141 of 1931, Decided 
on 27th November 1931, against decision 
of High Court on original side in Civil 
Regular No. G14 of 1930. 

Trade mark— Infringement of— Damages— 
Plaintiff getting injunction— He is either en- 
titled to get damages sustained by him or to 
claim profit which defendant has made — 
Question of computation discussed. 

In trade mark ensos, the plaintiff is ontilica, ii 
ho succeeds in getting an injunction, either to 
claim damago.s suffered by reason of the infringe- 
ment of the mark or to claim the profit which 
the defendant has made by his wrongful act. 
The computation in the two cases is difTcront. 
It is wrong to base Iho estimate of damages 
suffered by the plaintif! upon the amount of 
profits that the dofondant makes. The proper 
wav to approach the question as to how much 
damages the plaintiff has suffered by reason of 
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the infriDgement of the mark is to ascertain 
what profits the plaintiff would have made if the 
■offending articles had not been put upon the 
market, and the best evidence in support of such 
claim is evidence of any loss of trade that the 
plaintiff has suffered during the period in which 
the defendant was importing the offendin® goods: 
..-1. I. R. 1929 P. C. 11, Rel. on.', Tjever v. Good- 
win, (1882) 36 Ck. D. 1, Ref. [P 57 C 2,P 58 C 1] 

N. N. Burjorjee and Clifton-'iov Ap- 
pellants. 

J.K.Munshi and Miss Dantra — iov 
Eespondents. 

Page, C. J. "The plaintiffs are floar 

millers, Rangoon, and until a few years 

ago they put upon the market only 

Avhole-meal flour of a superior quality. 

At the end of 1928 finding that atta was 

being imported from Calcutta of a quality 

inferior to that which the plaintiffs were 

filing the plaintiffs commenced to sell in 

Rangoon atta of an inferior quality sinii- 

lar to that which was being -imported 

from Calcutta, and they imprinted on the 

gunny bags in which this atta was sold a 
dlans mark. 

In October 1930 the second defendants 
commenced importing into Rangoon atta 
of a similar quality to that which was 

sold by the plaintiffs under the “Hans” 

mark, with the Hans” mark on their 
gunny bags. ' 

On 18th December 1930 the resnon. 
dents filed the present suit against the 

importers of the second 
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iflnnAllorvfc’ ^ j - one second 

ma^’k ^ ^ “Hans- 

^ ^ proceed, 

ings the second appellants were im- 

plealel as defendants in the suit. Before 
the trial commenced the appellants ap- 
plied that a commission should issue for 
the e.xamination of certain witnesses in 
Calcutta, and they further applied on a 
later occasion that an adjournment of the 
ease should be granted in order that cer 
tain witnesses might be called from Cal- 
cutta to give evidence in the ease. Both 

‘S- 


the first defendants, and Rs. 8,250 against 
the second defendants. 

Both defendants have now appealed. 
The only contention which has been 
argued is that the damages awarded as 
againsij each of the appellants were ex- 
cessive. The appellants do not now 
challenge the decree in so far as an in- 
junction was granted, and an order for 
delivery up of gunny bags bearing the 
Hans- mark was made. 

Now 

“it is well-known that, both in trade-mark cases 
and patent cases, the plaintiff is entitled, if he 

succeeds in getting an injunction, to take either 

of two forms of relief ; he mav either say: ‘I claim 
from you the damage I have sustained from your 
wrongful act; or, ‘I claim from you tlie profit 
which you have made by your wrongful act’: ” per 
Ootton, L. J ., in Lever v. Goodwin (l). 

In the plaint the plaintiffs prayed inter 
alia for 

an account of the profits made by the defen- 
dants by importing into and selling' in Burma 
atta bearing the ‘Hans’ trade-mark and for an 
account of the loss and damage sustained by the 
plaintiffs by reason of the defendants’ wrongful 

use of the Hans' trade-mark on atta imported 
into and sold m Burma.” ^ 

Now, when the issues were settled the 
plaintiffs did not ask that any issue 
should be raised with respect to an ac- 
count of the profits made by the defen- 
dants, but they did raise an issue as to the 

amount of damages to which the plaintiffs 
were entitled. 

At the trial the learned trial Judge in- 
vited the plaintiffs to state whether they 
were -willing that he should determine 
the question of damages; and the plain- 
tiffs assented to the damages being as- 
sessed by the learned trial Judge, instead 
ot being sent, as normally would be the 
case, to a referee for determination. Cer- 
tain witnesses were then recalled by the 
plaintiffs for the purpose of proving the 
damages that tliey had suffered. 

In the course of his judgment the 
learned trial Judge observed' 

“In their plaint the plaintiffs ask that an ac- 
count of the profits made by the defendants by 
importing their Hans' brand atta into Burma 
and selling it should be taken, and had this suit 
been contested throughout I should, in the ordi- 
nary course, have referred this matter of takin" 

an account of the profits to the Official Referee! 

But, as the defendants have withdrawn from the 
suit and as the plaintiffs cannot now bring the 
nrst defendatits who would ordinarily be the ac- 
counting parties, to a strict account, I have heard 
evidence on the question of damages in the course 

of this hearing, and I propose to decide the 
matter now . ’ * 

533=36 

»V • fv* 177 ■ 



5^ Rangoon 


S,\LLAY Md. V. Neogi Co, (Page, C. J.) 


1932 


The learned trial Judge then proceeded 
to consider the evidence adduced for t'no 
purpose of i)rosing tlie prolUs that tlie 
ap[)ellantH lesiiectively had made by 
reason of tlie im jjortation of atta in liags 
hearing the JJans ’ mark, and awarded 
Ks. d.l2-j damages against the tirst defen- 
dants, and Ks. 8,250 ag<amst the second 
dofcndiints upon that footing. 

With all respect to the learned trial 
:Judge I am disposed to think that he did 
not fully ai»i)reLdatc that in the present 
case it was open to the plaintiffs either 
to prove the protits which the defendants 
had made by importing atta with the 
“llans" mark, or to prove the damages 
which the plaintiffs had suffered l^y reason 
iof such importation. The computation in 
the two cases is, of course, different. 
The learned trial Judge, as I understand 
the issues which lie settled and the judg- 
ment which he delivered, was under the 
impression that the measure of damages 
which the plaintiffs had suffered was the 
amount of profit which the defendants 
had made. That, of course, is not the 
case, and an estimate of damages based 
upon tlie amount of profits that the de- 
fendants had made would not he in ac- 
cordance with law. On the other hand, 
if it is assumed that the learned trial 
Judge was using the word “damages" not 
in its strict sense hut loosely, it may be 
that the learned trial Judge intended in 
his judgment-to estimate the amount of 
profits which the defendants had made 
out of these transactions, and to award 
those profits to the plaintilfs. In that 
case I am of opinion that thore was no 
evidence upon the record which w^ould 
justify the learned trial Judge in estimat- 
ing tiie amount of profits accruing to the 
defendants by reason of the importation 
of atta under the “llans" mark. The 
<jnly evidence as to tlio amount of atta 
that was imported by the defendants was 
the oral evidence of certain persons con- 
nected with tiio flour trade in Burma, 
who admittedly had no connexion with 
the defendants, anti did not protend to do 
more I ban guess the amount of atta which 
the second defendants had imported info 
]\imgoon. No attempt was made to ob- 
tain from tlio ollicial records figures 
showing how much atta liad been im- 
liortcd from Calcutta, or how much had 
lieon imiiorted by the second defendants, 
or ha<l been imported by the second de- 
fendants bearing the “llans" mark. The 


witnesses could only speak vaguely in 
giving a bare estimate of what they re- 
gaided might probably be the amount of 
atta which the second defendants would 
ue expected during the material period to 
import into Rangoon. In the absence of 
any evidence, except the vague estimates 
that tlie plaintiffs adduced, in supiiort of 
tlioir claim to an account of the pro6ts 
made by the defendants in importing into 
Buima atta with tlie llans" mark on it 
in my oj)inion, it \va3 neither expedient 
nor feasible for tlie learned trial Judge to 
pass a decree in favour of the plaintiffs 
upon that footing. Nevertheless, we are 
prepared, upon the assumption that the 
learned trial Judge with the assent of the 
plaintiffs estimated as best lie could the 
damages that the plaintiffs had suffered, 
to determine this appeal on that Iiasis. 

Now, tjio proper way to approach tiie 
questiori as to how much damage the 
plaintiff's had suffered by reason of the 
infringement of their mark by the defen- 
dants is to ascertain what profit the 
plaintiffs would have made if the offend- 
ing articles had not been put upon the 
Rangoon market, and the best evidence in 
support of such a claim is evidence of any 
loss of trade that the plaintiffs had 
suffered during the period in which the 
defendants wore importing goods witb 
the Hans ’’ mark on them: see Jnggv 

Lai Kavialaput \. Swadeshi Mills Co,, 
Ltd. (2). 

In the course of his evidence the 
managing director of the plaintiff firm 
produced a statement of the plnintiftV 
sales of atta bearing their “llans” trade- 
mark from January 1929 to June 1931 
marked Ex. C. From that statement it 
appears that, so far from there being a 
diminution in their sales after the period 
when the defendants had commonced to 
import atta with the “llans" mark into 
Burma, in each year the sales steadily 
increased. Taking the period from Octo- 
ber 1929 to Juno 1030, the amount of 
bngs sold was 17,118, while the sales in 
the period from October 1930 to Juno 
1931, the period material for the purpose 
of this suit, was 25,610 bags. Indeed, in 
Alarch 1931 the sales reached their high 
water mark. No doubt there was a dimi- 
nution in the sales during April, May and 
June 1931; but there was a corresponding 

(2) A. I. R. 3921) 1 \ C. 11=114 1. C. R0=5G 

. • 1. A, 1=51 All. 182 (r. 0.). 
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<31 mi nut ion in the sales during tliose 
rnontns in the two preceding years. 

Now, that is the only evidence that the 
plaintiffs adduced in support of their 
claim to damages. No damage could be 
awarded to the plaintiffs upon any other 
ground.^ For instance, it was not pre- 
tended in this case that by reason of the 
importation of inferior atta witli the 
Hans mark by the defendants the repu- 
tation of superior quality atta hearing 
t-ie sMne mark belonging to the plaintiffs 
lau in any way suffered, because it is 
COToeded that the atta imported with the 
Hans mark on it by the defendants is 
of a similar quality to the atta put on the' 
market by the plaintiffs with the same 
mark. Nevertheless, we are disposed to 
think that there must have been some 
loss accruing to the plaintiffs hv reason 
oi the importation by tlie defendants of 
the atta bearing the Hans” mark. 

Tire plaintilis having obtained an in- 
lunction are entitled to some damages. 

1 he question is, how much ? Taking ' all 
the circumstances of the case into con- 
sideration we are of opinion that a fair 
sum to award to the plaintiffs for damages 
would be RsH, 250. and for that sum a 

decree will be passed against both defen- 
dants. The result is that the appeal is 

the tnNl^f ‘®'^ * '® awarded at 

the trial for damages there will be a 

R 3 °T 250 °'^'"^*^ defendants for 

Now, as to the costs, I notice that the 
learned trial Judge awarded special costs 
do gold mohurs a day. to the plaintiffs! 
J-lie plaintiHs will have special costs of 
ten gold moluirs a day during the trial for 
the senior .counsel only; and the appel- 
lants will have half the costs of the 
appeal. 

Das, J. — I agree. 

P.N./r.k. Order accordinghj . 


Budv.hist is subject to Chinese Cuatomary 

law. 

A Chinese Buddhist is a Buddhist withiuthe 
meaning of that term both iu S. 13, Burma Laws 
Act, and in the Succession Act. It is a funda- 
mental principle of British imperial policv that, 

so far as may he consistent with tlie 'main- 
tenance of good government and ordered pro* 
giess, the particular habits and customs of the 
various communities under British rule should 
he recognized and respected. Therefore the plain 
meaning of S. 13 is that iu any question regard- 
ing succession, ijiheritance, mairiage or caste or 
any religious usage or institution, where the 
grrties profe.s the Buddhist or l^lahomodau or 
rtindu religion tlie rule of decision shall be the 
pctsonal law that governs the communitv or 
rcligious denomination to which the I'.arties 
elong, except in so far as their personal law in 
Burma has by enactment been altered or abolished 
or IS opposed to any custom, having the force of 
Mw. ihe personal law of Chinese Buddhist in 
Burma IS Chinese Customary law and so the will 
of a Chinese Buddhist is subject to that law. The 
Burmese Customary law is to be applied iu Burma 
to Burmese BuddbiH and the Chinese Customarv 
law to Climese Buddhists, not because these cus- 
tomary hnv.s are part and parcel of the Buddhist 

religion but because they are the personal law bv 
which the ourmans and Chinese in Burma who 
profess the Buddhist religion respectively are 
governed; A. I. li. 1929 Rang. 22 and 2 L.B.R. 

inon^ir-' and /. R. 

IJuO Rang. 81, Diss. from. (Case law referred). 

[PGO C2] _ 

d ee]eehaoy~ioY Appellant. 

Eujioose and Mootham — ■ for Respon- 
dents. 
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Page, C. J. and Cunliffe, J. 

Tan Ma Shwe Appellant. 

y ^ 

ilentf ^wandof/isrs— Respon- 

1931, Decided 
on l-lth January 1932, against decision of 


' The determination of 

this appeal depends upon the true cou- 

Burma Laws Act 13 
of^l898, which runs as follows; 

suit or other proceeding iu 

ouAbL "^^e^ssary for tlie Court to decide any 
question regarding succession, inheritance, mar- 

usage or institu- 
tion. (a) the Buddhist law incases whe-ethe 
parties are Buddhists, (b) the JIahoraodan law in 

?? Mahomedans, and 

the Hindu law in cases where the parties are 

Hindus, shall form the rule of decision, except iu 

so far as such law has by enactment been altered 

or abolished, or is opposed to anv custom haviu® 
the force of la w. ° 

(2) Subject to the provisions of sub-S. ( 1 ) and 
of any other enactment for the time being in 
force all questions arising in civil cases insti- 
tuted in the Courts of Rangoon shall be dealt 
with and determined according to the law for the 
time being administered by the High Court of 
Judicature at Fort William iu Bengal in the 

exercise of its ordinary original civil jurisdic- 
tion. 

(3) In cases not provided for by sub-S. (1) or 
sub-S. (2), or by any other enactment for the 
time being in force the decision shall be accord- 
ing to justice, equity, and good conscience. 

(4) This section does not extend to the Shan 
States.” 

The material facts are not in dispute, 
and lie within a narrow compass. Tan 
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Ma Thin died at Rangoon on 14tb April 
1929. She left a will dated 27th June 
1927, of which in'obate was granted on 
7th August 1929 to defendants 3 to 8, of 
whom defendants 3 to G and 8 are the 
present respondents. The appellant and 
respondent 1 were half-sisters of Tan Ma 
Thin, and respondent 2 was her half- 
brother. It is common ground, as set out 

in para. 2 of the plaint, that: 

“The said Tan IMa Thin was born of a Chinese 
settler in Burma and a lady of Chinese descent. 
She married Khoo Boon Tin, a Chinese, who 
predeceased her without leaving any issue. She 
was a Buddhist, and during her lifetime she 
observed the Chinese customs and ceremonies, 
and attached herself to the Chinese community.*’ 

In tiie plaint the property left by Tan 
Ma Thin is set out in three schedules 
A, B and C. “A” referred to property 
for which no provision was made in the 
will; “B ' to property which it was con- 
ceded by the plaintiff duly passed under 
the will; “C” to property which under 
the will was to be appropriated to various 
religious and charitable uses. 

The plaintiff claimed that she and res- 
pondents 1 and 2 were the heirs of Tan 
Ma Thin, and that as such the plaintiff 
was entitled, inter alia, to one-third of 
tlie property set out in A” as on an 
intestacy, and to one-third of the property 
in “C” upon the footing that the bequests 
in the will of the property therein re- 
ferred to were null and void under S.118, 
Succession Act (Act 39 of 1925). 

This section provides; 

' “ 118. No mau having a nepbow or niece or 

any nearer relative shall 
Bequest to religious have power to bequeath any 
or charitable uses. property to religious or cha- 

ritablo uses, except by a 
will executed not less than 12 months before his 
death, and deposited within six months from its 
execution in some place provided by law for the 
safe custody of the wills of living i)oisons.” 

The first and second pro-forma respon- 
dents admitted the allegations in the 
statement of claim, and prayed that they 
might bo awarded their respective shares 
in the inheritance. 

Defendants 3 to 6 and 8 in substance 
contended in their written statements 
that the will was not governed by S. 118, 
Succession Act, that as executors they 
wore entitled to distribute the estate in 
accordance with the terms of the will, 
and in so far as there was an intestacy, 

in accordance with the principles of jus- 
tice, equity, and good conscionco. 

The learned trial Judge held that Tan 
Ma Tliin w'as a Ohiuoso Buddhist, and 
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that Chinese Buddhists are Buddhists- 
within the meaning of that term as used 
in S. 13, Burma Laws Act and in the 
Succession Act. He further held that 
Chinese Customary law is inapplicable to- 
the testamentary succession to the estate 
of a Chinese Buddhist, that there is no 
Buddhist law that can be applied, andi 
that in accordance with the principles of: 
justice, equity, and good conscience, the- 
will of Tan Ma Thin was governed by 
the rules of English law'. Upon that 
footing he held, inter alia, that the pro- 
perty in Sch. C” was validly disposed 
of under the will, and passed a declara- 
tion in favour of the appellant and res- 
l^ondents 1 and 2 that each of them was 
entitled to one-third of the property set 
out in Sch. "A” as on an intestacy. 

Now, the first question that falls for 
determination is w'hether Tan Ma Thin, 
was a Buddhist or not. That is a ques- 
tion of fact, and it is the common case- 
of all parties that she w'as a Buddhist of 
Chinese descent, who had married a 
Chinese, and w'ho throughout her life: 

' ‘observed the OhiDOse customs and ceremonies, 
and attached herself to the Chinese commu- 
nity.” 

I am further clearly of opinion, in-| 
deed I think it is settled law, that ai 
Chinese Buddhist is a Buddhist within 
the meaning of that term both in S. 13, 
Burma Law's Act, and in the Indian Suc- 
cession Act, It follow’s therefore, inas- 
much as the questions which arise for 
decision in the present case fall within 
the ambit of S. 13, Burma Laws Act, 
that the problem to be solved is the 
meaning of the expression "Buddhist 
Law’” in S. 13 (l) (a) of the Act. 

Now, much judicial time has been ex- 
pended, and divers opinions have been 
expressed, by the Courts in Burma in 
connexion with the interpretation ofl 
S. 13, but it appears to me that if the 
intention of the legislature in passing 
this enactment is steadily borne in mind 
w’hen the construction of this section is 
under consideration its meaning and 
effect is free from difficulty. It is a fun- 
damental principle of British imperial 
policy that, so far as may be consistent 
with the maintenance of good govern- 
ment and ordered progress, the particular 
habits and customs of the various com- 
munities under British rule should be 
recognized and respected. I have no| 
doubt that the logislaturo intended, tc 
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give effect; to this principle when S. 13 
was enacted. But the language in which 
the section is couched is unfortunate, for 
there is no law by which all Hindus or 
all Mahomedans are governed, and in the 
strict sense of the term no Buddhist law 
at all. The system of law applicable to 
Sunni Mahomedans differs from that to 
which Shiah Mahomedans are subject ; 
Hindus who follow the Benares School 
are governed by the Mitakshara, those 
who follow the Bengal School by the 
Bayabhaga ; while in the religious sys- 
tem known as Buddhism no rules of law 
concerning secular matters are laid down 
or prescribed. Bearing in mind the 
object that the legislature had in view 
however the meaning and efl'ect of the 
expressions “Buddhist law,” “Maho- 
medan law” and ‘‘Hindu law” in S 13, 
in my opinion, is plain, and S. 13 (l) 
must be construed as laying down that in 

any question regarding succession, inheritance, 

marriage or caste or any religious usage or insti- 
tution ” 

where the parties profess the Buddhist or 
Mahomedan or Hindu religion the rule of 
decision shall be personal law that 
governs the community or religious de- 
nomination to which the parties belong, 

except in so far as their personal law in 

Burma 

‘‘ has by enactment been altered or abolished, or 

IS opposed to any custom having the force of 
law. ’ 

In my opinion, it would be neither 
reasonable nor feasible to construe the 
section in any other sense. It follows 
therefore that the questions to be deter- 
mined in the present case are to be de- 
cided by reference to the personal law of 
the Chinese Buddhists in Burma, which 
prima facie is Chinese customary law. 
Whether there is any such law and what 
is prescribed thereunder, are questions of 
fact to be determined by the trial Court 
on a consideration of the evidence ad- 
duced in the case, and as there are ex- 
perts in such matters resident in Ean- 
goon, and we are informed that the 
Chinese customary law has now been set 
forth in a series of volumes as a codified 
system, the Court should find no difficulty 
in ascertaining what are the provisions 
of that law relevant to the issues raised 
in the present case. The view that I 
hold as to the construction of S. 13 not 
only appears to me to be in consonance 
with what was the intention of the legis- 
lature when S. 13 was enacted, and to be 


the plain meaning and effect of the terms 
therein contained, but is also in confor- 
mity with, and is supported by, a series 
of decisions of the Courts in Burma dur- 
ing a period of nearly fifty years : Hong 
V. Ma Thin (l); Fo7ie Lan v. Ma 
Oyee (2); Ma Skein v. Kim Sei^i (3); Ma 
Pwa v. Yu Livai (4); Kyin Wet v. Ma 
Gyok (5); Gyan Shi v. Kim Twe (6); 
Maung Kioai v. Yeo Choo Yone (7); 
Mnung Po Manng v. May Pyit Ya (8); 
Ma Sein v. Ma Pan Hyun (9) and Chan 
Pyu v. Saw Sin (lO). 

In the leading case of Fone Lan v. Ma 
Gyee (2), Fox, J., in the course of his 
judgment observed ; 

” On consideration of what the Hindu and 
Mahomedan laws are composed of, I take it that 
when in S. 13, Burma Laws Act, 1898, the 
legis^ture uses the words ‘'l^Iahomedan law’* 
and “Hindu Law,” it means the laws applicable 
to such Mahomedan and Hindu parties whence- 
soever such laws may be derived. No doubt, 
provison has been expressly made in the section 
for the validity of customs opposed to what is 
referred to as Hindu and Mahomedan laws, as 
if customary law formed no part of «uch laws, 
but if Customary law is in fact a part of- Hindu 
and Mahomedan Law, tautology or an ineSact 
method of expressing the intention of the legis- 
lature cannot make it otherwise. If the terms 
“Hindu law” and “Mahomedan law” in S. 13 
of the Act must be read as above, I think the 
term “Buddhist Law” in the section must be 
read in the same way, namely, as meaning the 
law of succession, inheritance, marriage, etc., 
applicable to the Buddhist parties in the case. 
What is the law of succession and inheritance 
applicable to a Chinese Buddhist ? As far as 
the evidence in this case goes it is Customary law 
wholly unconnected with the Buddhist faith.” 

The learned Judge added that 

the personal law is left to all who are exempted 

from the operation of the Indian Succession 
Act.” 

With these observations I respectfully 
agree : Ss. 29, 57 and 58, Succession Act, 
1925. 

I ^vill now consider two Full Bench 
cases of the Eangoon High Court, Ma 
Yin Mya v Tan Yauk Pu (11) decided in 

(1) [1872-921 L. B. R. 135. 

(2) [19031 2 L. B. R. 95. 

(3J [19151 8 L. B. R. 225=17 Cr. L. J. 112= 

32 I. C. 848. 

(4) [19161 8 L. B. R. 404=34 I. C. 99. 

(5) [19181 9 L. B. R. 179=47 I. C. 148. 

(6) [19191 10 L. B. R. 23=51 I. C. 608. 

(7) [1919] 10 L. B. R. 169=57 I. C. 900. 

(8) A. I. R. 1923 Rang. 180=74 I. 0. 933=1 
Rang. 226. 

(9) A. I. R. 1924 Rang. 219=80 I. C, 749=2 
Rang. 94. 

(10) A I. R. 1929 Rang. 22=114 1. C. 513=6 
Rang. 623. 

(11) A. I. R. 1927 Rang. 265=104 I. C. 478=5 
Rang. 406 (F.B.). 
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1027 !»>■ Eutleclgo, C. T., Das, Maung Ba 
and Brown, JT., aiu] Phan TifiaJ; v. Lim 
Kf/in Knulc (12). deci'Drl in 1030 liy 
fleaM, OiTg. C. •!., Cliai'i, Otter, Maung 
Ba and Brown, JT., in which S. 18. 
Burn);i TjAws Act, \\ as discussed and con- 
strued. 


In J/f/ F/n 37//n'5 cas(3 (ll) the (lues- 

g % 

tion propounded for the determination of 
the Full Bencli was 

“ in the ca«e of Cldncso Buddhists is the Bur* 
meso Jhiddliist law regarding marriage applicable 
to tliom as the lex loci contractus, or if not, 
which is tlic law applicable." 

The learned Chief Justice, in the course 
of his judgment, after tracing the genesis 
of the rules set out in H. 13, BunuR 
Laws Act, iiroceeded to construe the 
section as follows : 

“It will bo oh'Cavod that the phrase in 
S. 13 (1), Burma Laws Act is “the Buddhist 
law wboro the parties arc Buddhists," and not 
the Buruiose Buddhist law. We know that 
there are Chinese, I’liibctan, Sinhalese and 
Chittagonian Buddliists, The only Buddhist 
la\v however in ray opinion, of which the Courts 
of this Province have ever taken cognizance is 
Burmeeo Buddhist law. And for a foreign J3ud- 
dhirt to escape from the application of Burmese 
Buddhist law he must show that he is subject to 
a custom having the force of law in this coun- 
try, and that that custom is opposed to the pro- 
vision of Burmese Buddhist law applicable to the 
case." 


Das and Brown, JJ., agreed with the 
^icw expressed by the learned Chief 
Justice; and ^Mating 13a, J., in a concur- 
ring judgment ol)servGd : 

So far as 1 know, the lex loci contractus of 
the Buddhists in J-iurma is the one to be found 
in the Dhammathats known as Burmese Bud- 
dhist law. Of course, it is but right to allow the 
Chinese Buddhi.st to show that that law is op- 
posed to any custom having tho force of law, 
provided that it works no injustice to the Bud- 
dhist women, and it should be on him to estab- 
lish that coutcnlion." 

It isunnocessary for tho purpose of deci- 
ding the present appeal to consider whe- 
ther the actual decision in Ma Yin Mya's 
case (ll) was correct or not, hut tlic con- 
struct icm tliat llie learned Judges in that 
case placed upon tho words in S. 13 (l) 
(a), the Buddhist, law in cases where 
the parties oao Buildhists," with all res- 
])ect, in my opinion, cannot reasonably bo 
accepted. Notwithstanding tho view ex- 
])ressod by iNFaung Ba, J., (ihid, p. 42 L of 
5 litnuj ) i.liat 

the term ‘ HiiddliisI law ’ is a misnomer, ‘Bud- 
dhist ’ moauf. what appertains to tho Buddhist 
faith, and Buddhism has laid down no law which 
is to ho applied to secular mailers," 


(12) A. 1. K. lOno Rang. 81=li;.l 1. C. 8B)=8 
Bang. 57 (F.B.). 


their Tjordships in that case, as was 
pointed out by Cunliffe, J., in Chan Pyu 
V. Satr Sin (10), held 

" that the expression ‘ the Buddhist law in cases 
where the parties arc Buddhists ’ means, so far 
as Burma is concerned, the Burmese Buddhist 
law in cases concerning any adherents to the 
Buddhist religion irrespective of whctlier they are 
Bmraan Buddhists or not." 

Cunliffe, J., added : 

I am exceedingly doubtful (and I only say 
.so with great respect) whether had I been sitting 
on the Full Bench I should have boon able to 
agree to this interpretation. It appears to me, 
firstly, that such a reading introduces by impli- 
cation into the statute an adjective qualifying tho 
word.s ‘ Buddhist law,’ and, secondly, having 
introduced this adjective tho qualification is not 
again applied to the second use of the term 
‘ Buddhists.’ I incline to the view that once the 
term ‘ Burmese ’ is introduced, tho iutorpretatiou 
should rather read ‘ the Burmese Buddhist law 
in cases where the parties are Burmese Buddhists.’ 
Tho question whether the qualification should 
have been introduced at all may perhaps be tested 
by the application of some adjective to tho two 
other provisions in the section dealing with tho 
Alahomcdan and the Hindu law. Would it bo 
possible, for example, to qualify tho expressions 
‘ Mahomedan law ’ and ‘ Hindu law ’ in some 
special way, and direct that this special law in 
some particular province in India should apply 
to all Mahomedans and to all Hindus ?" 

I fiml n'lyself in entire agveemeiH with 
these observations of CunlitTe, J. In 
IIo}t(! Kn V. Ma Thin (l), Jardine, J. C., 
observed : 

"I know of no authority for the proposition that 
tho Bhammathat, or oven the general body of 
Buddhist law, is an exclusive lex loci. Under S. 4 
of the Courts .Act it becomes one of several leges 
fori. The mofussil Courts apply different religious 
laws to tho various religious classes. This impor- 
tant subject has been discussed at great length in 
our judgment in ^riscollancous Appeal No. 2 of 
1878, printed in tho Judicial Commissioner's 
Homorandum 125 of 10th October 1878. Wo 
have been show’U no authority for the doctrine 
set forth in defendant’s written answer, and ap- 
parently held by tho Judge, that a Buddhist 
coming from a distant country must be hold 
subject to tho Burmese Buddhist law of marriage 
or succession mevoly bcoauso^ho has a civil domi- 
cile hero and has married, among other wives, a 
Burnmn Buddhist. In India, whore the absence 
of lex loci lias caused similar questions, the 
Courts have applied the special Jaws of peculiar 
sects to Jains nud Sikhs under the directions of 
Charters which required tho Hindu law to bo ap’ 
plied to Hindus. Those suitors were treated as 
Hindus, hut with a right to their picculiar laws : 
Bhaijrandas Tfjmal v. Rajvial (18), Lopes v, 
Lope.'? (I t) and Soomah'cnoth Boy v. Heera- 
vioucc [l^). Wostropp C. J‘s., judgments on these 
sulijocts scoin to nio porfocl storehouses or luior^ 
mation, and 1 quote a part of his judgment m 
Uic Jain case : ‘ Those \yords,..y'0 

(i3)‘LlS7:Il'l0'ilonn H. 0. 241. 

(It) [ISOS] 5 Bom. II. C. 172. 

(15) tlSCSj 12 1. A. 81 = 10 W. R. ?5 = 1 

B. L. R. 2G (B. C.). 
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although the observations of their Lord- 
ships are, of course, entitled to the 
greatest respect, this Bench is not bound 
by the conclusion of the Full Bench on 
that subject, and as the question directly 
falls for determination in the present 
-case this Bench is both entitled and 
bound to express its own opinion upon 
the matter. With the judgment of 
Otter, J., who dissented from the conclu- 
sion that was arrived at by the other 
members of the Full Bench in Phan 
Tyoke s case (12), I find myself in complete 
agreement ; but witli all respect I am un- 
able to concur either with the decision 
of the majority of the Full Bench, or 
with the various grounds upon which it 
was based by the learned Judges who de- 
cided that case. 

Heald, Offg. G. J., based his conclusion 

upon the simple and sufficient groundOf it 

is accepted) that Chinese are not Bud- 
dhists, and therefore are outside the am- 
bit of S. 13, Burma Laws Act, and are not 
exempted from the operation of the Indian 
Succession Act. The view expressed by 
Heald, Ofifg. C. J., commended itself also 
to Chari, J. The majority of the Court 
however held that the question whether 
a Chinese was a Buddhist or not was a 
question of fact, and, although their 
Lordships found as a fact that the Chi- 
nese whose estate was the subject-matter 
of the suit was a Chinese Buddhist, 
Maung Ba and Brown, JJ., concurred in 
the conclusion at which Heald, Offg. 
C. J., had arrived upon the ground that 
questions concerning the succession to 
the estate of a Chinese Buddhist were to 
be decided “ according to justice, equity, 
-and good conscience” as provided bv S 13 

(3) of the Act. 

I confess that I am unable to persuade 
myself that there is a i^resumptio jitris 
et de jure that a Chinese is not a Buddhist. 
Such a view has never been taken by any 
other Court so far as 1 am aware, and 
tlie ans\\er to it, in my opinion, was 
tersely given by Maung Ba, J., who, in 
^le course of his judgment in Phan 
Tiyoksca^e (l2) (at p. 136), observed ■ 

opinion, the term 
Buddhist used in Cl. (1), S. 13, Burma Laws 

Act, IS wide enough to includea Cbiuese Buddhist. 
Buddhism has two main schools — Mahayau and 
Hinayan — and many sub-sects. China follows 
the Mahayau school, while Burma follows the 
Hinayan school. Naturally there must b'^ dif- 
ferences in beliefs, etc., but the same Buddha is 
revered. A Chinese Buddhist, though he raais 
not follow the Burmese form of Buddhism k 


country in which the suit arose, should be libe- 
rally interpreted and would comprise the ancient 
and clearly established usage of a tribe or caste, 
which, or some members of which, may have 
migrated from one part of India to another. They 
have been regarded as carrying their laws of 
succession and of marriage with them to their 
new domicile.’ The limits within which this 
doctrine has to be applied arc suggested in the 
judgments. We all know that the Courts apply 
different systems of both Hindu and Mahomedau 
law to people belonging to different races, coun- 
. tries or sects. I doubt therefore whether it is 
obligatory on our Courts here to applv the Burma 
Buddhist law to Buddhists from Ceylon or China. 
The subject teems with difficulties;” 

an(i the learned Judicial Commissioner 
added : 

I will suppose the case of the Emperor of 
Turkey empowering his Judge to administer 
Christian law when the parties are Christians ' 
at Constantinople or Bagdad. I do not think a 
Judge would treat such a direction as limiting 
him to the law of the indigenous Christians, and 
requiring him to treat English, French, and 
Italian merchants as subject to the law of the 
Greek Church or of the Armenians or Nestorians. 
Neither would it require him to confine himself 

.to books of religious authority such as Leviticus 

or Deuteronomy, which might be useless as 
guides to tbe law of the present time. I incline 
tbeiefore, to think the Judge below was wrong in 

supposing that he_ was limited to the Dhamma- 

that in his application of Buddhist law. In S 4 
of the Courts Act tbe word Buddhist is not limi- 

written.’^^^^ Burmese, religious, or 

Q construction that was given to 

® learned Judges who decided 
Ma Ytn Mya v. Tan Yak Pu (ll) was 
not accepted by the Full Bench which 
subsequently determined Phan Tyoke v 
Lim Kytn Kauk (12). In that case the 
question referred was : 

‘ Does Burmese Buddhist law govern the succes- 
sion to tbe estate of a Chinese Huddhist born in 

China, but who was domiciled and died in 
Burma?” 

The unanimous answer given by the 
Full Bench in that case was in the nega- 
tive. This Court is bound to follow that 
ruling, but I may perhaps venture res- 
pectfully to add that I agree with it. 
The learned Judges in Phan Tyoke' s case 

■ contont themselves however 

with answering the question that was 

referred to them for determination, but 
proceeded further to consider and decide 
what was the law by which the succes- 
sion to a Chinese Buddhist domiciled in 
Buima was governed, and laid down 
lutter, J., dissentiente) that the law 
applicable in such circumstances was the 
buccession Act. The discussion and ' 
decision of the Full Bench on this ques- 
tion however admittedly were obiter, and 
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still a Buddhist. Whether an individual Chinese 
is a Buddhist or not appears to me to be a ques- 
tion of fact that is to be determined according to 
the evidence adduced in any particular case in 
which the question arises. As was pointed out 
by the Special Court in Hong Kii v. ^[a Thin (l) 
it would be as wrong to presuppose of a China- 
man that he is a Buddhist as to presume of an 
Indian that be is a Hindu and not a Maho- 
medan, or of an Irishman that be is a Catholic 
and not a Protestant. Such things require to be 
proved before a Court can form any opinion.” 

I agree, and I cannot accept the view 
expressed by Heald,‘ Offg. C. J , on this 
matter as being correct. 

The following passages in thejudgment 
of the Full Bench sufficiently indicate 
the ground upon which the opinion ex- 
pressed by Maung Ba and Brown, JJ., 
was based ; 

“Although the ordinary Chinese Buddhist is a 
“Buddhist” within the meaning of S. 13, Burma 
Laws Act, there is no law which can be called 
“Buddhist law” recognized by the Chinese Bud- 
dhists residing in Burma, apart from the general 
Customary law applicable to both Buddhist and 
non Buddhist Chinamen. They do not recognize 
the Dhammathats which are recognized by the 
Burmese Buddhists, and which have come to bo 
known as the Burmese Buddhist law. So it may 
not be right to force Burmese Buddhist law upon 
a Chinese Buddhist who has not adopted the 
Burmese form of Buddhism. In these circum- 
stances the best solution would be to apply to 
ordinary Chinese Buddhists the law of justice, 
equity, and good conscience, as provided in Cl 8, 
S. 13, Burma Laws Act. The Indian Succession 
Act applies to nonBuddhist Chinamen, and so its 
principles relating to intestate succession might 
be applied to Buddhist Chinamen as well, except 
those who have adopted the Burmese form of 
Buddhism. To the latter Burmese Buddhist law 
might justifiably be applied.” (per Maung Ba, J.); 

and 

“the chief difficulty I find in the way of apply- 
ing the Chinese Customary law is that I am un- 
able to SCO how such law can in any sense bo 
called Buddhist law. It has been suggested that 
Buddhist law in the cass of a Chinese Buddhist 
must bo intorproted to moan Iho law that would 
have boon applicable to the particular Buddhist 
concerned if he had died in his native country. 
This scorns to mo to bo straining the moaning of 
the term “Buddhist law” further than is justifi- 
able. It has boon pointed out that, bo far as 
Burmese Buddhist law is concerned, the name is 
a misnomer, and that the law is not Buddhist 
in origin in any way. That is no doubt correct. 
But it is quite clearly the law applicable io Bur- 
man Buddhists ns such. Although not Buddhist 
in origin, it is now the accepted law that applies 
to ir.dif;cncus Buddiiists of Burma, and to fol- 
lowers of no other religion. The Chinese Custo- 
mary law may apply to Chinese Buddhists, but 
it is in no sense whatsoever connected with 
Buddhism, and applies in China equally to Bud- 
dhists and non Buddhists. I find myself unable 
to hold that the Chinese Customary law can bo 
called Buddhist law simply bocauso it would be 
applicable to a Chinaman in China if he hap- 
pened to bo a Buddhist.” (per Brown, J.). 


His Lordship added : 

“In the view I have taken there is no Buddhist 
law applicable to Chinese Buddhists. The case 
of the Chinese Buddhist is not therefore pro- 
vided for by sub-S. (1). Under this section, the 
law of succession in the case of Chinese Buddhists 
must therefore be in accordance with justice, 
equity, and good conscience.” 

The fallacy, if I may venture to say so, 
that appears to me to underlie the rea- 
soning of Maung Ba and Brown, JJ. , is 
that it would follow that there is no 
Buddhist law by which any community 
is governed, or which can be applied to 
any community, for neither the Chinese 
Customary law nor the Burmese Custo- 
mary law is Buddhistic in its origin, or 
is in any way connected with the Bud- 
dhist religion. As was pointed out by 

Brown, J., in the same case : 

“The Hindu law is laid down in S. 13 as the 
law to be followed in the case of Hindus, and the 
Mahomedan law in the case of Mahomedans. 
But in the cases both of Hindus and Mabo- 
modans, variations of the law are applied in 
accordance with the particular race or caste to 
which the persons concerned belong. The Bur- 
mese Buddhist law is the law applicable to Bur- 
mese Buddhists in Burma, but it does not follow 
that the same law must be applied without any 
modification to Buddhists coming from another 
race and country It is not really Buddhistic 
in its origin, and is applied to the Burmese Bud- 
dhists because it is the law to which they have 
been subject from time immemorial. Chinese 
Buddhists have never been subject to it, and it 
cannot be called Buddhist law at all when con- 
sidered in its possible reference to them : See 
also per Maung Ba, J., in Ma Yin Mya v. Tan 
Yank Pu (11) (at p. 420 of 5 Rang.),'' 

It; follows therefore that if the Chinese 
Customary law is not to be regarded 
as Buddhist law in the sense in 
which that term is used in S. 13 (l) (a), 
Burma Laws Act, because it does not 
emanate from And is not connected with 
the Buddhist religion, in like manner the 
Customary law of the Burmans, the source 
of which is Hindu law, upon which has 
been superimposed customs peculiar to 
the Burmese people, and which is un- 
connected with Buddhism, equall>cannot 
be treated as Buddhist law within S. 13 
(l) (a) of the Act. Such reasoning, in 
my opinion, if it were to be accepted and 
followed in practice to its logical conclu- 
sion, would frustrate the object that the 
legislature had in mind when S. 13 was 
enacted, and would render the provisions 
of S. 13 (1) (a) nugatory, and I respect- 
fully express my dissent from it. As I 
■ apprehend the meaning and eftoct of 
S. 13, Burma Laws Act, however the 
Burmese Customary law is to be applied 
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in Burma to Burmese Buddhists and the 
Chinese Customary law to Chinese Bud- 
dhists, not because these Customary laws 
are part and parcel of the Buddhist reli- 
gion, but because they are the personal 
law by which the Barmans and Chinese 
in ^ Burma who profess the Buddhist 
religion respectively are governed. For 
the reasons that I have stated the issues 
raised in the present case relating to the 
succession or inheritance to the estate of 
Tan Ma Thin are to be determined 
according to Chinese Customary law. 
The result is that the appeal is allowed, 
and the case will be remanded bo the 
trial Court to be heard and determined 
on the merits in due course of law, and 
according to the principles that I have 
enunciated and laid down. The costs 
of the appeal will be costs in the cause. 

Cunliffe, J. — I have had the ad- 
vantage of reading the judgment of the 
learned Chief Justice. I agree with his 
conclusions and the reasons on which 
they are based. Some time ago, in Chan 
Pt/u s case (10), I had occasion to discuss 
the legal effect of S, 13, Burma Laws 
Act. I adhere to what I said in that 

case. I am unable usefully to add any- 
thing further. 

k.n./r.k. Appeal alloioed, 
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Baguley, J. 
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❖ Mahomedan Law-Gift-Gift of Mushaa 

given- 

Silwo..™ though property is divisible— 

fteu validVty."* does not 

with it, the gift is "valid* to °° 's 

donor's share even if 

divisible. Possession , is 

not invalidated as ^ « 

ing the gift, by any o?'’n"‘' 

session: 11 All. 460 (P.C.), R,l. 0 ^ gI ^ li 

M. Auzam—lot Appellants. 
iia Han for Respondents. 

i- It is unnecessary to de 

cnisra^er'th”^ at length be- 

C..US8 after the argument had been ad 
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journed the parties came practically to a 
settlement of the appeal. It was agreed 
that the plaintiffs-respondents were the 
heirs of Ma Daw Byu, also that when 
their stepfather Mohomed Rakham went 
back to India he abandoned all claim that 
he had in the property in question, and 
it remained the sole property of Ma Daw 
Byu. On her death her husband became 
entitled to a one-quarter share. After 
hei death Mohamed Rakham got posses- 
sion of the whole land and purported to 
give it by a deed of gift or wakf for the 
upkeep of the mosque of which the ap- 
pellants are the trustees. The lower 
appellate Court has held that this gift or 
wakf is invalid because it was for a 
mosque, and, as the property did not 
belong outright to Mohamed Rakham, 
it was what is known as a gift of 
Mushaa and therefore invalid. 

It is quite true that there is authority 
that a gift of Mushaa is invalid when the 

property is divisible and in this particu- 
lar case the property was divisible. There 
IS however a ruling Mohamed Mumtaz 
Ahamed v. Zuhaida Jan (l) in which it 
was held that when there is a gift of 
Mushaa, and possession goes with it the 
gift is valid and possession once taken 
under a gift is not invalidated as regards 
its effect in supporting the gift by '’any 
subsequent change of possession. In the 
present case when Mohamed Rakham 
made this gift or wakf he gave posses- 
sion of the land in its entirety and 
^erefore as a gift although it was’ 
Mushaa It was valid to the extent of 
Mohamed Eakham’s interest. The learned 
Judge of the lower appellate Court how 

ever has referred to para. 153 of Mulla’s 

Mahomedanlaw in which it is stated 
that although Mushaa may form the sub 

jecto a wakf whether the property be 

capable of division or not, the wakf of a 

Mushaa for a mosque or for a tomb is 
not valid. 

Prima facie this paragraph supports 
the decision of the learned Judge but un 

fortunately the learned author who wL 

only compiling a handbook of Mahomr 
dan law, made this paragraph somewhat 

?' ‘“t" -"ineLSe 

n which a Mushaa is made over for the 
benefit of a mosque, and the more correct 
y^ew^^_to_^und in Wilson’s AnS'’ ■ 
(1) [1889] n 


nr, Rarigoon S. P. K. A. A. M. CiiKTTYAn v. Commr., Incomk-Tax (SB) 
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M:i,lio.iioPni lav.', para. -'^21, in which it 
is state 1: . , -j i 

■‘It i? :i^ro‘2d lliat Iho doui'-ution of iiniiividea 
proph-rtv whf'tiitn- naliiriiUy or not for 

ii'je .IS ii inos ji;o. or boryio,t{ (ground is invalid. 

In coninK^ritanj' on tins iiaragrai'li the 
learnel author notes 

‘•hut if a svakf is valid ns in tho cases noted 
.above, tliev jiro vilid for tin'. endoAonent or eon- 
slruclijn of ajo.'fiuos or buri.il grounds.’ 

In tlie present case the waUf was for 
tlie endowment ol a niosciiie, and it was 
thercfoic valid Iiecause at the time it was 
made possession of tho whole land was 
made ovci', and t.ho fact that the plaintitts 
have sulisetiiiently gained possession does 
■ not aithet Iho validity of the waUf. 

I thcieinre alter the decree of tho 
loNver appellate CJoiirt. The ])laintins- 
rest'OLidcrits w ill 1)0 given a declaration 
that they arc entitled to a three-quarter 
intcrost in tiie land which they are now 
in possession, both parties to bear their 

own costs throughout. 

p . n ./ r . k . Decree altered. 
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Special Bench 

IIf.ald, Opi'ii. C. J., Ch.vri and 

Ormiston, -T 1. 

s. r. K. A. A. M. Chettyar Firm— 
Assossces. 

V. 


M. 

on 

the 

as- 


Comr7ii!=i-'ii^)ier of Income-tax, Burma 
Itofori-ing Odicor. 

Civil Hot. Case No. 10 of 1929. Deculoil 
oil 2‘.)tli .Xiigii^t J029. 

(a) Income-tax Act (1922), S. 66-Findings 
of fact arc not ordinarily open to review. 

The tncoinc-tax smthonliL's’ findings of (act 
arc nntoien to review by High 
thnro is no evidence to support them. tl y/* 
i,*'- (b) Income-tax Act (1922), S. 23 (4) 
Assessee withholding materials for regular 
assessment — Still assessment must be treason- 
able and materials or reasons on which it is 
founded must be so stated that Commissioner 
may be in position to ascertain whether or 
not it is reasonable— Assessment not founded 

on any materials or reasons beyond Income- 
tax Officer's private opinion is illegal. 

Wlu-n S. (-0 siiys tliat tho Incomo-tax 
Otlicer sluiU make the asscssmont to tho best ot 
his judgment, it moans that ho must make it ac- 
cording to tho rules of reason and justice, not 
according to private opinion; according to^ law 
and not humour, and that tho assossinont is to 
bo nob arhit iarv, vague and fanciful but legal and 
regular. Since there is no appeal against an as- 
sessnienb under S. ‘2:1 (l) the only remedy against 
an arbitrary assessment that is against what is 
in odcct a tine of unlimited amount is tho dis- 
cretion of tho Commissioner to review the asscss- 
mont under S. ^’I1. No doubt where an assessco 
withholds the maWriaU tor a regular assessiuout, 
the a-.cssmeut to iho hos* of tho lucomo-tax 


OEllcer’s judgment must necessarily be to some 

extent arbitrary, but it inu!-t also bo reasonable 
and tho materials or reasons on which it is 
founded iriiist be so stated that the Commissioner 
may be in a position to ascertain whether or not 
it is reasonable. Consequently where tho assess- 
ment is cntirelv arbitrary and does not purpoit 
to be founded on any materials or reasons bevoud 
the Income-tax Otlicer's private opinion it is an 

illegal assessment ; A. 1. ii. iDiiO iiantj. .13, Foil. 

^ [PG7C1,2] 

Leach— ioY Assessees. 

Gaunt— ioY the Crown. 

Judgment. — The S. P.K. A. A, 

Chettyar I'irni of Eangoon v\as called 
to make a leturn of its income for 
year 19*2t>-‘27 for the purposes of its 
sessment to income-tax for the year 
1927-28. It returned its income at Rupees- 

28,818-6-6. On investigation the Income- 
tax ORicor found that certain items of 
interest shown in tho books ot the M. M. 

L inn of \Vakcma and the K. B. M. Firm 
of Kayan as paid to the S. R. K. A. A. M. 
Firm did not appear in that iirm’s ac- 
counts, and that there had been several 
transactions between those firms and the 
S. r.K. A. A. M. Finn^ which did not 
appear in the latter tirm s accounts. The 
only explanation given lor tho absence of 
these transactions from the books of the 
S. P. K. A. A. M. Firm was that the 

transactions were dealings not of the firm 
hut of certain of its partners personally. 
The Income-tax OlTicer was nob satished 
with this explanation because tho tran- 
sactions appeared in the books of the 

other firms as dealings with tho o. i . R- 
A A. "M. Firm and because there was in 

those books and in the documents record- 
ing the transactions nothing to indicate 
or suggest that the transactions were not 
dealings with that firm. He however 

gave tho firm’s agent time to pt paiti- 

culars from the i artners with whom those 
dealings were alleged to have 
and to produce the accounts J® 

those transactions. The agent faded o 
«ivo any further particulars or to pio- 
duco anv further accounts, and as ho as- 
serted that tho firm had no 
other than those which he had 1'™^®®^- 
tho Income-tax OlVicer came to the co - 

elusion that tho accounts 

tions ot the firm and that 
tho accounts was heing withheld. 


tilio accuuiitc' ----v. 

therefore proceeded to make v' u ) ' 

ported to bo an assessment, unde S. t ^ 

of tho Act, and assessed t';® *1"' 
Rangoon income of Fs. d. -0,000. 
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No appeal lies against such an assess- 
ment, but the assessee is entitled to ap- 
ply under S. 27 of the Act to have the 
assessment cancelled on the ground that 
he was prevented by sufficient cause from 
making a propei return, and the firm filed 
an application under that section which 
was disrnissel The firm then filel an 
appeal against the order disinissing its 
ajDplication but that appeal was dis- 
missed. There is no question that these 

two orders were rightly made, because 
the sole question whicli arose on the ap- 
plication and the appeal was whether or 
not the firm was prevented by sufficient 
cause from making a proper return, and 
it is clear that the firm failed to prove 
that there was any sufficient cause for its 
default. ^ The firm then applied to the 
Commissioner of Income-tax to refer to 
this Court certain questions of law under 
S. 66 (2) of the Act. The Commissioner 
refused, but he was required by a Bench 
of this Court to state and refer the case 
under S. 66 (3j of the Act. He has ac- 
cordingly stated and referred the case. 

The income-tax authorities' findings of 
fact are not open to review by this Court 
unless there is no evidence to support 
them, and in this case there is abundant 
evidence to support the Income-tax Offi- 
cer s finding that the firm was in default. 
J-t lollows that the Income-tax Officer 
was entitled to make the assessment to 
the best of his judgment under the pro- 
visions of S. 23 (4) of the Act. 

The only question which arises in the 
case is as to the power of this Court to 
hold that what purports to be an assess- 
ment to the best of the Income-tax 
Officer’s jnigment was not in fact such 
an assessment, and was therefore not a 
legal assessment. 

It was said by a Bench of this Court 
in P, K, N. P. M. Chettyar Firm v. Com- 
missioner of Inoome-tax, Burma (l) that: 

i?' Iiicome-tax 

Utfacer shall make the assessment to the best of 

cordimT®?n ac- 

accordino tn reason and justice, not 

and nrth'v* opinion; according to law 

be not assessment is to 

It was also said that, since there is no 

99 m assessment under S. 

the only remedy against an arbi- 
-ary assessment, that is. against what is 


Rangoon 67 


in effect a fine of urilimifed amount is tVie 
discretion of the Commissioner to re\'iew! 
the assessment under S. 33. With ihese; 
remarks I agree, and it is clear tint ii the' 
Commissioner is to be in i jiositioii to re- 
viev/ such an assessment, the Income tax 
Officer must state in his order the mate- 
iiaU or reasons on which his judgment 
13 founded. 

In the present case tiio Income-tax 
Officer give no reasons and no indication 
of the basis of his assessment oi the firm’s 
Rangoon income at Rs. 3,2o,C00. All that 
he said was that he determineti the firm’s 
income Tor the year at Rs. 3,25,000. 
bo far as appears from his order that de- 
termination was entirely arbitrary and 
was based purely on private opinion. I 
realize of course that where an assessee 
withholds the materials for a regular as- 
sessment, tile assessment to the best of 
the Inco;ne-tax Officer’s judgment musti 
necessarily oe to some extent arbitrary,! 
but it must also be reasonable and thei 
materials or reasons on which it is foun- 
ded must be so stated that the Commis- 
sioner may be in a position to ascertain 
whether or not it is reasonable. In this 
case no reasons or material have been 
stated and the effect of the order seems 
to be that the firm has been fined a very 
large amount. 

I would hold that because the assess- 
ment in question was entirely arbitrary 
and did not purport to be founded on any 
materials or reasons beyond the Income- 
tax Officer s private opinion, it was an 
Illegal assessment, and I would direct 
the Commissioner of Income-tax to pay 
the S. P. K. A. A. M. Firm’s costs in 
these proceedings and in Civil Misc Ap 
plication No. 135 of 1928 of this Court, 

advocate s-fee in each case to be ten gold 
ruohurs. 

P.N./r.K. Order accordingly, 
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Page, 0. J. and Mya Bu, J. 

Maung Chit and a?io</ter— Appellants. 

V. 

5. P. Chettyar Firm — Res- 
pondents. 

Civil Misc. Appeal No. 159 of 1931, 
Decided on 26th January 1932. 

=^^Provincial Insolvency Act (1920), Ss 24 ( 2 ) 

and 25 Application by creditor — Debtor 
not exaramed though present— Such failure to 
examine does not ipso facto vitiate adjudi> 
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cation order unless debtor is thereby pre- 
judiced. 

Failure to examine the debtor is not one of the 
facts upon proof of which the Court is bound to 
dismiss the petition, and unless the debtor is 
thereby prejudiced, failure to examine the debtor 
as provided in S. 2t (2) docs not ipso facto vitiate 
the ad judication order made ou the application 
of a creditor. Lb' ^ 

Chan Tun /I'hk/ — for Appellants. 
KalyamvaUa — for Respondent. 

Page, C. J. — Tins appeal must be dis- 
missed. Tlie sole contention on behalf 
of the appellants is that if a debtor hap- 
pens to bo present at the hearing of an in- 
solvency petition an order of adjudication 
cannot i >0 made, whatever the circum- 
stances may he, unless the debtor has 
been examined : [Provincial Insolvency 

Act 5 of 1920, S. 21 (2) (4),] 

The learned advocate for the appel- 
lants conceded however as I think he was 
hound to do, that, if at the hearing of the 
petition the debtor is present, but refuses 
to submit to examination, he ought not 
to escape an order of adjudication merely 
upon tliat ground, and that in sucli 
circunistances, the Court would have 
jurisdiction to pass an order adjudging 
the debtor to bo insolvent. 

Failure to examine the debtor is not 
me of tlio facts upon proof of which the 
Jourt is hound to dismiss the petition, 
(S. 25) and, in niy opinion, unless the 
debtor is thereby prejudiced, failure to 
'examine the debtor as provided in S. 24 (2) 
Idoos not ipso facto vitiate the adjudica- 
tion order. In the present case wo are in- 
formed that at the hearing of the petition 
the learned advocate for the petitioning 
creditor and the learned advocate for the 
debtor in tlio presence and with the con- 
sent of the (lel)tor agreed that there 
should ho no evidence taken on either 
side, and it is common ground that the 
debtor desired that ho should not he 
examined. The learned Judge decided 
and the correctness of his decision is not 
challenged — that an adjudication order 
ought to he made upon the ground that 
the debtor had committed an act of insol- 
vency under H. G (h), Provincial Insol- 
vonoy Act. It is not suggested that the 
debtor has iu any way boon prejudiced by 
reason of the fact that ho was not exa- 
mined. in such circumstancos, in my 
opinion, this appeal fails and must he dis- 
missed with costs. 

Mya Bu, J. — I concur. 


Skeena Bi Bi V. Abdul Aziz (Baguley, J.) 




r.N.'lFlC, 


App(^al dismissed. 
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Bagulry, j. 

Skeena Bi Tlf -Applicant. 

V. 

Ahdid Azi^ and others — Opposite Party. 
Civil Revn. No. 164 of 1931, Decided 
on 29th February 1932. 

S.*? Civil P. C. (1908), O. 33, R. 5 (e)-Slate- 
ment by pauper “I have not yel paid any 
fees to pleader but I have undertaken to pay 
him his fees when I obtain decree for my 
share” is not sufficient to dismiss appli- 
cation 

Where the applicant in his examination makes 
the following statement: ‘T have not yet paid 
anv fees to him (his pleader) but I have imder- 
taken to pay him his fees when I obtain a decree 
for my share,” the statement is not sufficient to 
ascertain whether any person has obtained an 
interest in the subject-matter of the suit within 
O. 33, R. 5(e) and is not sufficient to dismiss 
a pauper application: 9 Bom, 371 and 2 U. B.R. 
272, Dis/. 11" ^ 

Aung Gyaio — for Applicant. 

Judgment. — The applicant applied to 
the Subdivisional Court of Mergui for 
permission to sue as a pauper. On pre- 
senting the application she was examined 
and made the following statements: 

“I own no ' properties except my clothings 
worth Rs. 20 to 25. The application is writtem 
bv pleader U Kyaw Iltu. 1 have not yet paid 
any fees to Inm but I have undertaken to pay 
him his fees when I obtain a decree for my 
share. 

The Judge then noted that the applica- 
tion fell under O. 33, R. 5 (e); Civil P.C., 
and rejected it. 

The rule referred to states that the 
Court shall reject an application for per- 
mission to sue as a pauper: 

‘‘where ho has entered into any ngreemout witu 
roferonco to the subject-matter of the proposed 
suit under which any other person has obtained 
an interest in such subjoct-matter,” 

It seems to me that the statements 
made by the applicant is not sufficient to 
ascertain whether any Person has ob- 
tained an interest in the subject-mattei 
of the suit. There are two rulings which 
have some bearing on the point. 
har Bamchandra v. Lakshman Mahadev 
(l) was a case in which the two persons 

who applied to sue as paupers entered 
into an agreement with their vakil to pay 
him a definite sum as soon as the case 
‘vas decided and in default of payment 
authorized the vakil to 

raisput. II 'V.S hold lh»t they co» d 

”( 1 ) 113351 9 Bom. 371. 
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over the property which was the subject- 
matter of the suit. In J . S, Hessee v. 
A, H7issai)i Allij & Co. (2), it was held 
that in a case where the pauper had 
arranged to pay his advocate a fee of 
Rs. 100 and five per cent of the amount 
realized by the case, the advocate had, 
got a direct interest in the subject- 
matter of the suit; and obviously he had, 
for he was to get one-twentieth of the 
damages recovered. In the present case 
there is nothing definite enough to go 
upon. 

I therefore set aside the order reject- 
ing the application and direct the Judge 
to examine the applicant more fully as 
to the nature of the agreement into 
which she has entered, and if he finds 
that the agreement does not actually give 
the pleader an interest in the subject- 
matter of the case as opposed to the 
success of the case he should proceed 
with the case in the usual way and issue 
notice to the respondent. No order as to 
costs of this application. 

P.N./r.K. Application alloioed. 

(2) [1892-96] 2 U.B.R. 272. 
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Special Bench 

Page, C. J.;Cunlipfe andBaguley, JJ. 

S, N. S. Mudaliai — Applicant, 

V, 

Secy, of State — Opposite Party, 

Civil Misc. Appln, No. 105 of 1931, 
Decided on 23rd December 1931, 

Press (Emergency Powers) Act (1931), 
S. 4 (1) —In considering whether any words 
come within S. 4 (1), one has to look to the 
circumstances under which they were pub- 
lished and readers to whom they were 
addressed — Article in insignificant Tamil 
newspaper situated at Rangoon though using 
seditious words in support of political move- 
ment in India held as not coming within mis- 
chief of S. 4 (1). 

In considering whether a certain publication 
comes within the mischief of S, 4 (l) one has to 
look to not merely the words used or the inten- 
tion of writer, but the effect that the words are 
produce on the minds of the hearers, 
i or this purpose the circumstances under which 
they were published and the audience to which 
they were addressed must be considered. 

An insignificant Tamil newspaper situated at 

Rangoon and having small circulation published 

in Its leading article of 23rd October 1931 militant 

and seditious words purporting to exhort the 

readers to support the present political movement 
in India, 

^ that the words though seditious and 

intended to inflame the readers did not come 
within the ambit of S. 4 (l). 38 Cal. 202, Dist. 

[P 72 C 1] 


Tambe — for 'Applicant. 

A. Eggar^ Govt. Advocate — for the 

Crown. 

Page, C. J . — This is an application to 
'Set aside two orders of 25th November 
1931, passed upon the applicant by the 
Local Government under S. 3, sub-S. 3, 
and S. 7, sub-S. 3, Press (Emergency 
Powers) Act, 1931. 

The applicant is the proprietor and 
keeper of the “Swadantran*’ Press, 
Rangoon, and also the publisher and edi- 
tor of a newspaper in the Tamil language 
known as the “Swadantran.” The ap- 
plicant printed at the Swadantran Press 
and published in the daily issue of the 
Swadantran on 21st October 1931, and 
in the weekly edition of the same news- 
paper on 23rd October 1931, a leading 
article containing certain passages which 
appeared to the Local Government to 
oJend against the provisions of S. 4, 
sub-S. 1, of the Act. Under S. 3 (3) it 
is provided that: 

“Whenever it appears to the Local Govern- 
ment that any printing press kept in any 
place in the territories under its administra- 
tion, in respect of which security under the 
provisions of this Act has not been required, or 
having been required has been refunded under 
sub-S. (2), is used for the purpose of printing or 
publishing any newspaper, book or other docu- 
ment containing any words, signs or visible re- 
presentations of the nature described in S. 4, 
sub-S. (1), the Local Government may', by notice 
in writing to the keeper of the -press, stating or 
describing such words, signs or visible ‘represen- 
tations, order the keeper to deposit with the 
Magistrate within whose jurisdiction the press is 
situated security to such an amount, not being 
less than five hundred or more than three 
thousand rupees as the Local Government may 
think fit to require, in money or the equivalent 

thereof in securities of the Government of India 

as the person making the deposit may choose.” 

Section 7 (3) provides that: 

“Whenever it appears to the Local Govern- 
ment that a newspaper published within its terri- 
tories, in respect of which security under the 
provisions of this Act has not been required, or 
having been required has been refunded undersub- 
S. (2), contains any words signs or visible repre- 
sentations of the nature described in S. 4, sub- 
S. (l), the Local Government may, by notice in 
writing to the publisher of such newspaper, 
stating or describing such words, signs or visible 
representations, require the publisher to deposit 
with the Magistrate within whose jurisdiction 
the newspaper is published, security to such an 
amount, not being less than five hundred or 
more than three thousand rupees, as the Local 
Government may think fit to require, in money 
or the equivalent thereof in securities of the 
Government of India as the person making the 
deposit may choose.” 

The words, signs or visible representa- 
tions of the nature described in S. 4 (l) 



70 Rangoon 


MUDALiATi V. Sfcv. OF Statk (SB) (Page, G. J.) 


1932 


jefrriY'il fo in S. '■] {'.)) and S. 7 (d) aie : 

‘ ijny v-oif1> . iiiis rir vi>il*!o f inn-', 

u iiicli (n) iiK i(c to oi’ ( nfniTii'.’C, or toid lo in( ito 
to or lo *■ ijconri'.yo, tin' ' tiiftiiiis'-ion of nny ofi’"JU '0 
of iii'irclcr or any C' ;.:ii i :■ Mn oITtoro iuvolviij^ 
Niolciico, or 

|t») (lirrrdv or iiidi;'- rtlv »>;pr a pi'roval or 
adiiiiratiou of my rr.cli oIi-'-jK.'-y or of any por.'on 
real or ficlilIoii«. \\l,o lin.; cor.nuittf d or i < alk-f^cd 
or reproscLjttd to h s\o coimniUcd nnv such 
C'ffcucG.” 

Accordingly, on Novcinber 19:^1, 

Mie followingorders were f^ervedniion the 
applicant under S. :i, Ruh-S. rf, and S. 7, 
suh-S. n, of the Act, j cspccti vely . (The 
judgment (hen set out the two orders 
ser\ ed hy the fjocal Government on the 
applicant, as a keeper of the press and as 
iml^lishcr of the pajier, and proceeded). 
The aiii)Iicant now applies to the High 
Court for an order setting aside the said 

orders and each of them under S. 2;J (l) 

of tlio Act. Now the Court is not con- 
cerned to decide whether, if the words 
set out in the orders were a correct trans- 
lation of the Tamil words used in the 
otTonding article, such words would fall 
within the ambit of S. 4 (l), because it 
is common ground that the words in the 
orders of which complaint is made are 
different from the corresponding words in 
t'ho translation of the article hy the 
Court translator and both the ajiplicant 
and tlie learned Government Advocate on 
behalf of the Local Government are con- 
tent that the ajiplical ion sliould ho decid- 
ed upon a consideration of the words con- 
tained in the translation hy tiio Court 
translator which runs as follows: 

“Today wc have wor.-diipped all the tools and 
offered incCQ^c (to them). In the same way tlie 
labour (or worlc arts and crafts) pursued with the 
aid of these tools and the lahoiuc'.s (or workers) 
who follow these arts and crafts should also be 
adored .... Lot the grip bo on tbo handle 
of the .sword of ‘Ahiinsa ' (noiivioloncc). As 
soon as order is issued let us draw out (iinshcath) 
thirty-three crorcs of swords in one sweep (or 
cast) and rai.-'^c (or lift) tljcni up. Until full or 
complete freedom is attained there will bo no rest 
or cessation in the ineantimo. ^lay tho Goddess of 
\ ictory live ? Let tho Goddess of Heroism shine.” 

Tb cannot, wo think, 1)0 doubted that in 

using tlioso words bhoso responsible for 

the publication of this articlo intuuded to 

bring into hatred and contomjit, and to 

incite (lisailect ion towards Ilis Majesty 

and tbo Govorninent eslablislied h\ law 

% 

in British India. Tho Question howovor 
that falls to bo doterminod on tho pio- 
sont application is not whothor tho ap- 
plicant has committed tho crime of sedi- 


tion, hut wliether the words under coa- 

inc-n- to or ou'’onra!;o, or tend to incite lo or to 
ciKour;i‘;c, the conimis-ion of any offence of 
ir:ni fler or any cogui/,ablc offence involving vio- 
lourc ” 

This is not an acalemic inquiry, in 
which the Court is iiivited to determine 
whether certain words are capihle of 
liearing a certain meaning. On the pre- 
sent application the Court has to decide 
a practical and not an abstract question, 
namely , wliether the words of whicli com- 
]dairit is made ^all within S.1, suh-S. 1. 
of tho Act. In considering tliis question 
it is the duty of the Court to have regard 
to tho siinunmding circumstances; for in- 
stance, tho cemtext in which the words 
ojq'oar. the persons to wh(m the words 
%ver(3 addressC'l. tho political atmosphere 
in which the words were delivered, and 
the place where they were published. 
Such matters as these are ad rem, and 
must ho borne in mind when a problem 
of this nature is under consideration. 

Now, the article of which tho offending 
words form part is to be read as a whole, 
and undoubtedly it contains a number of 
militant and extravagant passages. In- 
deed, with tho exception of the word 
Ahinisa" tho laugu igo in which the arti- 
cle is couched sounds strangely like a 
war-cry, and lies ill in the mouth of a 
I'acifist Yet such the applicant claims 
to bo. What is the meaning of the word 
Ahimsa” ? “ A ” means “ not,” and 
himsa” “injury” or “harm,” and the 
essence of tho doctrine of Ahimsa,” we 
are told, is that tho surest way to over- 
come evil is to do good, and the best 
method of combating force is spiritual 
endeavour, to the end that there may bo 
brought about a new ora of kindness, 
mutual consideration and good will. 

Now, the applicant stated that he had 
liuhlished tho article in question because 
he w’as a follower of one Gandhi, a politi- 
cal doctrinaire and agitator from the 
west of India ; but tbo doctrine of 
“Ahimsa” appears to me to dilTor toto 
coolo from tho procoi)ts of Gandhi. Gandhi 
is not a paciiisb hut n lighting politician, 
although, no doubt, ho is wont to protest 
that ho relies for success in his campaign 
against the British Raj upon such 
weapons as satyagrayha, the refusal to 
pay taxes, and tho boycott of British 
goods, rather than upon the cannon or 
the sword ; and ho commends passive 
resistance, nonviolence, and nonphysi- 
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cal force, as the weapons best suited to 
overthrow the British Government in 
India. I am not pi'epared however to 
hold that all propaganda in support of 
passive resistance necessarily tends to 
incite persons to commit crimes of 
violence. It depends upon the language 
that is used and the surrounding cir- 
cumstances. A firework thrown into the 
jungle, in July would be innocuous ; in 
March it might cause a conflagration. 
But upon one subject there will be found 
unanimity or opinion on every side, for 
there is no doubt, I apj^rehend, in the 
mind of any reasonable man that where- 
as the doctrines of “Ahimsa” or “non- 
violence” or ‘passive resistance” may 
possess a clear, definite, and, it may be a 
laudable, meaning in the minds of educa- 
ted people such expressions may be 
wholly unintelligible to illiterate or un- 
tutored persons, and if the spiritual pght 
connoted by those terms is not explained 
with care and moderation that emotional 
people may be carried away by the 
fervour of their enthusiasm into danger- 
ous and violent courses. Only a hardened 
controversialist,! take it, would challenge 
the assertion that in recentyears the prac- 
tice of passive resistance not infrequently 
has resulted in violence and disorder 

The decision in Sarat ChaT^dra Mitra 
V. Emperor (l),^to which the learned ad- 
vocate for the applicant referred in the 
course of his argument, turned upon its 
own facts. Whether this Court would 
have reached the same conclusion upon 
the question of fact which in that case 
was under consideration it is unneces- 
sary to say. It is to be observed hovvever 
that the provisions of the Act which 
applied in the circumstances of Sarat 
ChcLtidrct ^litrcbs case (l) were mere 
restricted than those of S. 4 (]) of the 
present Act, and it may be that in order 
to meet the difficulty raised in Sarat 
Chandra Mitra v. Emperor (l) it was 
thought advisable in S (4) (1) (a) to add 
the words or tend to incite to or to en- 
courage which are found in that section. 

Now, as I understand the article in 
which the offending passages occur, the 
object of the writer was to induce those 
who read it to join a campaign for “re- 
deeming India,” and freeing it from alien 
domination. He referred to the example 
set by Joshi Bai, who 

^1} Ll9llj 38 Cal. 202=11 Or. L. J. 615=7 I- 
C. 641. 


“in order to save tbo high virtue of her chastity 
and to rovleem the beautiful conatry of her birth 
pUiugcd her dagger deep in her bosom in the 
august presence of Rijpufc Kings of Bikaniu, Sau- 
deri and Marwar, shed her womanly blood and 
(thus) infused the spirit of heroism in the blood 
of the brave Raj^JUts.” 

The author of the article then pro- 
ceeded to exhort his readers to free India 
from the British Baj; 

‘Today, let us carry our polished (or shining) 
weapons and start for the battlefront. Come 
ye all;- 

and he concluded in a minatory vein; 

“Last year we observed devoutly this festival 
by doing penance in the prison Today we cele- 
brate it in the wide open prison without the four 
w'alls. We have v.ell and pointedly sharpened 
the weapon of “Abinasa” (nonviolence) and 
tested its sharpness and sheathed (it). The 
Round Table Conference also is being impeded 
and is tottering. If it failed or was overturned, 
our General Gandhi would start the battle as soon 
as he returned. Be watchful (or vigilant) ! Let 
the grip be on the handle of the sword of 
“Ahimsa“ (nonviolence). As soon as order is 
issued let us draw out (unsheath) thirty-three 
crores of Swords in one sweep (or cast) and raise 
(or lift) them up. Until full or complete freedom 
is attained, there will be no rest or cessation in 
the meantime. May the Goddess of Victory live \ 
Let the Goddess of Heroism shine !“ 

Now, if these words had been addressed 
in their own tongue to the Barmans in 
Burma, or to the Hindus in Cawnpore, 
without dcubt, in the highly charged 
political atmosphere that now obtains, I 
should have held that they were within 
the mischief to obviate which S, 4 was 
enacted. But the question is, would 
they have the same tendency when ad- 
dressed to the Tamil community in Ran- 
goon? To the general body of Tamils in 
Rangoon the w’ord Ahimsa” probably 
means little or nothing, and I do not sup- 
pose that they have the vaguest notion 
of its import or connotation; and let it be 
assumed that the impression that the 
article under consideration would convey 
to their minds would be that they were 
therein being exhorted to free India from 
an alien Raj by joining in a campaign of 
passive resistance. In such circum- 
stances — and the case for the Local Govern- 
ment cannot be put higher than that — 
the question is, can the Court reasonably 
infer that the tendency of the words used 
in the offending passages is to incite the 
Tamils in Rangoon to com,mit murder or 
some other crime of violence? In my 
opinion it cannot. How would such con- 
duct on their part advance the cause of 
freedcm”in India? Rangoon is in Burma, 
and Burma is not India'. What use 
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would it be? Obviously, none at all. I 
cannot persuade myself that the effect of 
the language used in the offending pas- 
sages upon the few Tamils in Rangoon 
who read such an insignificant newspaper 
as the Swadantran” would be to induce 
them to commit murder or any criminal 
act of violence. So to hold, in my opinion, 
would lie to attribute to the Swadantran 
authority and importance that it neither 
merits nor iiossesses. I am not prepared 
to hold that the Swadantran newspaper 
is of any account, or entitled to claim 
that it exerts any influence over the 
Tamils in Rangoon or anyone else. More- 
over, an Oriental is wont to express 
himself in allegory and parable, and de- 
lights in hyperbole. ^Vby should the 
Tamils in Rangoon give to the militant 
passages in this political eftusion a lit- 
eral moaning that normally they woiild 
not expect it to hear? No doubt the in- 
tention of the applicant in publishing 
this article, and the language in'which it 
is couched, is incriminatory and sedi- 
tious. l)Ut, taking all the circum- 
stances into account, and hearing in mind 
the occasion upon which the words wore 
used, the place where they were pub- 
lishod, the context in which they appear, 
and the persons to whom they are ad- 
dressed, in my opinion, it cannot faiilyoi 
reasonably be held that the woids of 
which complaint is made 

“incite to or oncourago or tend to incite to or 
encourage the commission of any olTouco of 
minclor, or any cognizable offence involving vio- 
lence,” 

or aro otherwise within the ambit of 
S. 4 {l)of tlm Act. The result is that 
the application succeeds, and the orders 
will ho set aside. 

Cunliffe, J.— I am of the same opi- 
nion, bub I think that this is a case which 
is near the line. There is no doubt that 
the translation of tho excerpt from^ the 
Tamil article which was under consider- 
ation of Government was of a stronger 
nature than the translation which we 
have accepted, and which has boon accep- 
ted by both counsel in tho case. 

To tako an instance: the translation, 
which was before tho Government ofTicial 
who advised action in this case, in one 
particular, runs as follows: “Beware ! 
Bet your grip bo on tho handle of tho 
“Ahimsa sword;” whereas, as wo know, 
. tho correct translation is: “fjet the grip 
ho on the' handle of tho sword of 


Ahimsa. ” It sounds as if the word 
Ahimsa” indicated a person and not an 
abstract political term. The intention of 
the writer of the article, in my view 
however was frankly seditious, and it is 
no fault of his that he escapes the provi- 
sions of the statute. 

The language of the article of which 
complaint is made is of a very florid char- 
acter. It is also distinguished by a very 
commonplace line of thought. The author 
appeals to the religious and political pre- 
judice of those who may read it. In ap- 
pealing to the religious passions of the 
masses, he adopts a well-known allegori- 
cal basis in adjuring his hearers to con- 
sider themselves soldiers of an army. 

We are not unfamiliar in the religions 
of the West with such language of 
hyperbole as “fighting the good fight,’ 
“the sword of righteousnesss” and ‘ the 
buckling on of spiritual armour.” Such 
expressions are very often met w’ith in 
the religions of the West. I have no 
doul)t they aro common to all religions, 
and the curious thing bo my mind is this: 
that tho more ordinary and even timid 
tho disposition of the hearers the more 
sustaining it is to them to imagine that 
they are tho soldiers of a victorious array . 

Tho jiassages complained of strike me 
as being on tho border line. If we were 
looking .at the intoution of the writer 
there is to my mind direct evidence of 
his intention to inflame his heavers, but 
the nature of this otTence, unlike many 
criminal offences, -loes not rest on inten- 
tion. It rests on tho oiTect produced on 
tho minds of others. I am not satisfied 
that the passages complained oE transgress 
the provisions of S. 4, and therefore am 
prepared to give the applicant here the 
benefit of the doubt. As my Lord has 
pointed out, in the peculiar political con- 
ditions of this Province i)robably tho 
whole article would have little or no 


sffect upon his hearers. For those reasons 
[ agree that tho course suggested by my 

Lord should be adopted. 

Baguley, J. — I agree that to find out 
whether words tend to have a certain 
effect one must look not merely to the 
words themselves, but also to tho civouni- 
stancos under which they wore. published; 
and tho audience to which they wore ad- 
dressed. I agree to the course that my 
Lord the Chief -Tustico has suggested. 
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Otter, T. 

Mrs, L, J . Swaine — Petitioner. 

V. 

Mr, D. n, Sivaine and another — Inter- 
vener. 

Civil Regular No. 9 of 1931, Decided 
on 27th November 1931. 

(a) Divorce Act (1869), S. 16 — Interven- 
tion proceedings — Any person, excepting res- 
pondent and co-respondent and anyone act- 
ing at instance of either of these may inter- 
vene. 

Ad}' person, with the exception of respondent 
and co-respondent and anyone acting at the 
instance of either of these persons, may proceed 
by way of intervention proceedings. Where it 
is not established that the intervener is in truth 
acting on behalf of the respondent, the mere 
fact that the intervener is the motlier of the res- 
pondent is not sufficient. The intervener can 
be allowed to call her own husband into the 
witness-box to prove the acts of adultery on his 
part with the petitioner alleged to have been not 
disclosed at the time of obtaining a decree nisi: 
Howarth v. Eotoarth, (1884) 9 P. D. 219, Bel. 
on. [P 73 C 2] 

(b) Divorce Act (1869), S. 16 — Intervention 
proceedings — Court satisfied that charges 
disentitling petitioner to decree absolute 
made out — Motive prompting intervention is 
immaterial. 

Where the intervention proceedings are started 
on the grounds of collusion and that the peti- 
tioner fails to disclose her own adultery, the 
Court has full power to refuse a decree absolute 
irrespclive of the motive prompting the inter- 
vention if the Court is satisfied that the charges 
are made out. , IP 74 C H 

(c) Divorce Act (1869), S, 16 — Intervention 
proceedings— Failure to deal with Court 
with utmost good faith— Decree nisi should 
be rescinded. 

It is not in every case that a petitioner, who 
has committed adultery is disentitled to a decree. 
In certain cases the Court will exercise its dis- 
cretion in favour of a petitioner. But it is the 
duty of every petitioner to place the facts of bis 
or her case most fully before the Court, and the 
wholesome rule that on intervention a decree 
nisi may be rescinded if there is a failure to deal 
with the Court with the utmost goed faith, is 
one that is not to be relaxed: Wilson v. Wilson^ 
(1920) P. 20; Elliott v. Elliott, (1921) 37 T. L.R 
834; Apted v. Apted, (l9:-:0) 46 T. L. R. 466 and 
Stnart v. Stuart, (1930) P. 77, Rel. on. 

[P 75 C 21 

(d) Divorce Act (1869), S. 16 — Undefended 
proceedings — Evidence must be sifted with 
great particularity. 

In divorce proceedings and especially in un- 
defended Cases, the evidence must be sifted with 
groat particularity. [P 74 C 2] 

Gregory— ioT Petitioner. 

Paw Tun— (or Intervener. 
Judgment.~On 30th January 1931, 
Mrs. Lilly Joan Swaine obtained a decree 
nisi from this Court for the dissolution 
of her marriage. The case was unde- 
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fended. At the same time an order was 
.made giving the cu^tociy of a female 
child of the marriage, then about five 
years old, to the petitioner. Tliis order 
forms part of the decree. The [)resent 
proceeding was instituted on 27th July 
1931, by Mrs. G. F. K. Sharrock by way 
of intervention under S. 16, Divorce Act 
of 1869. whereby she asks that the decree 
should be rescinded upon two main 
grounds; 

(i) That the d ivorce was arranged for 
and obtained in collusion between the 
parties; and 

(ii) that the petitioner failed to dis- 
close her own adultery. 

There is also an application by the 
petitioner to make the decree absolute. 

The case is an unusual one, not only 
because intervener proceeiings are rare in 
this province, but also because the facts 
relied on by the intervener are them- 
selves peculiar. 

It should be stated that the husband 
of the petitioner is the son of the inter- 
vener by her first husband. Further she 
alleges that the undisclosed adultery of 
the petitioner was committed with her 
own second husband. 

It is clear, I think, that with the ex- 
ception of the respondent and the co- 
respondent, and any person acting at tht 
instance of either of these persons, in 
this country, any person may proceed b> 
way of intervention proceedings, I 

Some suggestion was made thit Mrs 
Sharrock was in truth acting on behalf 
of her son (the respondent), but I regard 
this as not established. The mere fact 
of her relationship to the respondent is 
not sufficient [see as to this Boxvarth v. 
Bowarth {{)], and there was no other! 
evidence in support of the suggestion 
made. 

A further point of some importance 
was raised in the early part of the case, 
viz., as to whether the intervener could 
callintothe witness box her own husband 
to prove the acts of adultery on his part 
with r.he petitioner. It is clear, I think, 
that in India in proceedings for divorce 
instituted by a wife a Court has no 
power to allow the alleged adulteress to 
be made a party, and so to cross-examine 
the witnesses for the petitioner, give 
evidence and call witnesses herself [see 
Bamsay v. Boyle (2)]. It is also clear 

(1) L‘Bh4 |yR D. 2iy=&i L. T. 872. ' 

(2) U903] 30 Cal. 489. 
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that formerly in England, in a case 
■where the King’s Proctor intervened, 
alleging adultery on the part of the peti- 
tioner, the Court had no power to allow 
the person with whom such adultery 
was said to have been committed to in- 
tervene as a party to the proceeding: see 
inter q.Uq, Grieve v. Grieve (Queen’s Proc- 
tor intervening) (3), This is not now 
the law; see the cases cited in Note (L), 
on pj). 149 and 150, Edn. 11, Browne & 
Latey’s Law of Divorce. 

The present case is, I think, quite 
different. It is not sought to make Mr. 
Sharrock a party, but merely to call him 
as a w’itness. In spite therefore of ob- 
jection on behalf of the petitioner I 
allowed this to be done. 


One further point must be mentioned. 
It will be seen that the motive which 
prompted Mrs. Sharrock to intervene is 
that she wishes to prevent the operation 
of the order giving custody of the child 
to the petitioner. She is desirous of 
herself obtaining such custody. It is 
true that had it not been for the exist- 
ence of the child the intervener proceed- 
ings would in all probability not have 
been brought. It is said therefore that 
as the real motive of the intervener was 
not to expose the conduct of the peti- 
titoner, but to obtain custody of the 
child, this Court w'ould be bound to pro- 
nounce a decree absolute. I am clearly 
of opinion however that this suggestion 
is unfounded; for should I come to tlie 
conclusion that the charges against the 
petitioner are made out, I should have 
'full power to refuse a decree absolute, 
irrespective of the motive i)rompting the 
intervention. 


The substantial question however 
which does arise is whether I am satis- 
fied that because of her own conduct, the 
petitioner is not entitled to a dissolution 
of her marriage. 


I would point out that it is not in 
every case that a petitioner, who lias 
committed adultery, is disentitled to a 
decree; see as to this S. 14, Divorce Act, 
of 1869. In certain cases the Court wili 
exercise its discretion in favour of a 
guilty petitioner. In the present case 
however I am not asked to exorcise such 


(3) [18931 2 r. 288=03 L. J. 1 \ oy—i « 
09 L. T. 402. ^ 


discretion, and the case for the peti- 
tioner is, that the adultery alleged by^ 
the intervener did not take place. It 
will he necessary to return to this aspect- 
cf the matter at a later stage. 

I do not propose to discuss in any 
detail the evidence called. It must speak 
for itself. I must however refer to 
certain matters wdiich were deposed 
to before me. (His Lordship then dis- 
cussed the evidence regarding adultery 
and collusion and proceeded). It is 
hardly necessary to point out that had 
there not been some evidence of the 
desertion which she alleged, the petition- 
er could not have obtained a decree nisi. 
The attitude of the petitioner in this re- 
gard reveals in my view’ a deliberate mis- 
representation of fact, w'hich it is the 
duty of this Court to guard against with 
the greatest care. It seems to me neces- 
sary to say that in divorce proceedings, 
and especially in undefended cases, the 
evidence must be sifted with great par- 
ticularity. 

In the present case I now’ have upon 
the one hand the testimony of Mr. and 
Mrs. Sharrock, coupled wuth the corres- 
pondence I do not propose to refer fur- 
ther to this evidence, except to state that 
that of JIrs. Sliarrock seemed to me 
to have l^en given with candour. The- 
position of !Mr. Sharrock was obviously a 
difficult one, and I feel bound to say 
whatever may bo thought of his conduct 
from tlio point of view’ of morality, he 
did not apj ear to be endeavouring te 
deliberately deceive the Court. 

Upon the other hand I have the oral 
testimony of the petitioner which for the- 
reasons I have indicated, I regard with 
profound distrust; and the conclusion I 
have come to is that the intervener has 
satisfied me that adultery did take plac& 
between the petitioner and Mr. Sharrock 

% 

Upon tho question of collusion, there 
are groxinds for suspicion, especially in- 
view of the answers of the petitioner to- 
me. I need only say however that I do 
not regard this as proved. 

Tho only question remaining therefore 
is whether though (and I think rightly) 
not invited to do so by Mr. Gregory who* 
appeared for the petitioner, it could 
possibly bo said that it is my duty to 
exorcise my discretion in favour of tlio 
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latter in spite of the case proved against 
her. I have no hesitation in refraining 
from taking this course for the following 
reasons. The petitioner admitted that 
she was warned by her lawyer that if 
she had misconducted herself she would 
not obtain divorce. She may not have 
been expressly told to place all the facts 
before the Court, but I have no real 
doubt that she knew perfectly what she 
was doing, and that her deception of the 
Court was deliberate. I make every al- 
lowance for the fact that the petitioner 
was a guest in the house of Mr. Sharrock; 
and I have little doubt that, at first at 
least, it was'he and not the petitioner 
who made advances. Had she however 
made a clean breast of the matter before 
me I might perhaps have taken a more 
lenient view as to her conduct. She 
however in my opinion not only sup- 
pressed the fact of her adultery when 
she asked for the decree nisi, but com- 
mitted deliberately perjury in the pre- 
sent proceeding. 

After a consideration of a number of 
authorities upon the point, inter alia 
Wilson V. Wilson (4); Elliott v. Elliott 

(6) , and the judgment in Wilkinson v, 
Wilkinson, (unreported), there cited; 
Apted V. Apted (6) and Stuart v. Stuart 

(7) , I have no doubt at all that it would 
not be my duty to exercise discretion in 
favour of the petitioner in this case. 

I wish to say that the recent autho- 
rities to which I have referred contain 
weighty pronouncements upon cases simi- 
lar to the present. They among others 
should be studied by all legal practition- 
ers who have to advise in like circum- 
stances. The present case presents reg- 
rettable features. I realize that there 
must be little prospect of the parties 
efifecting a reconciliation. In other cir- 
cumstances it might be well that the 
marriage should be dissolved, but the 
present case, owing to the conduct of the 
petitioner, is different. I must empha- 
size that it is the duty of every petition- 
er in this Court to place the fact of his 


(4) [19201 P. 20=89 L. J. P. 17=122 L. T. 223 
=36 T. L. R. 91. 

(5) [1921] 37 T. L. R. 834=136 L. T. 28= 
(1921) W. N. 215. 

(6) [1930] 46 T. L. R. 456=143 L. T. 353=99 
L. J. P. 73={1930) P. 246. 

(7) [1930] P. 77=99 L. J. P. 17=142 L. T. 359 
=46 T. L. R. 132. 


or her case most fully before the Court; 
and the wholesome and w’ell-established 
rule that on intervention a decree nisi 
may be rescinded, if there is a failure to 
deal with the Court with the utmost 
good faith, is one that is not to be re- 
laxed. 

In the present case the petitioner has 
not acted in good faith, and I have no 
doubt that it is not my duty to overlook 
her conduct. 

There still remains the question as to 
the custody of the child. As the matter 
stood at the first hearing the petitioner 
was entitled to an order for custody. 
Today -she is not so entitled. The inter- 
vention therefore succeeds and the decree 
of 30th January 1931 is set aside. In 
the circumstances I propose to make no 
order for costs. 

The future care of the child is a mat- 
ter for this Court; and if the intervener 
desires to be appointed guardian, as I 
have no doubt she does, she must insti- 
tute proceedings to this end, under the 
Guardians and Wards Act, within two 
weeks, otherwise the case will be placed 
in my miscellaneous list for mention. 

p.n./r.k. Decree set aside. 
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Page, G. J. and Cunlipfe, J. 

F, G. Rohson and oi/iers— Appellants. 

v. 

Dawsons Rank, Did, — Respondents, 

Civil Misc. Appeal No. 158 of 1931^ 
Decided on lOth December 1931, against 
order of High Court, on Original Side, in 
Civil Misc. No. 125 of 1931. 

Companies Act (1913), Ss. 162 and 174— 
Object of compulsory winding up of com- 
pany is closing down its business— In order- 
ing compulsory winding up Court should 
have regard to wishes of majority of credi- 
tors and if petition for compulsory winding 
up is opposed by majority of creditors, Court 
should not ordinarily grant petition. 

The object and effect of an order for the com- 
pulsory winding up of a company is the closing 
down of its business. No doubt in order tbit 
the assets of the company should be distributed 
among those entitled to them in the most effi- 
cient and fair manner, the Court in some cases 
may permit the realization of the assets to be 
suspended temporarily, but for no other purpose. 
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The reason why an order is made that the 
affairs of a company should bewoimd up b? the 
Court is because it is deemed expedient, that the 
company should c >me to an end and no longer 
remain in cxist-nce as a business undertaking. 
If the giii -ral body of cr ditors are of opinion 
that it will best servo their interest that an 
order for compulsory litjuidatton should be made 
and the company cl jsed down, their views are 
entiiled to respect; on the otl.er hand if the cre- 
ditors think that it will be more to their interest 
that the company should go into voluntary liqui- 
dation. again it is primarily a matter for them 
to decide. But the wishes of the majority of the 
creditors are not binding upon the Court though 
in every case the Court might try to give them 
serious consideration. It is true that as between 
creditor and the company and his debtor the cre- 
ditor who proves insolvency is entitled ex debito 
justitiae to a winding up order. But the right 
ex dobito justitiae is not his individual right, 
but his represenlativo right. If majority of the 
class are op()Osed to his view and consider that 
they have a better chance of getting payment by 
abstaining from sei/sing the assets, then upon 
general grounds, the Court should give ellect to 
such right as the majority of the class desire to 

exercise. LP 7G C 2, P 77 C 2] 

One Dawsons Bank was formed for financing 
cultivators in order to enable them to culti- 
vate the land without undue harassment and 
anxiety, tlie success of tho bank depondiug 
largely upou tho proceeds of tho paddy crop from 
year to year. A number of persons had deposited 
money with the bank for fixed periods aud the 
money so deposited had mainly been invested by 
way of loan upon petty adventures. Recently 
there was a paitial collapse of tho paddy market 
and the matter was farther complicatoi by rea- 
son of a rebellion. The bank was in a position to 
pay itsdobts as they became duo, but they pointed 
out that if tlie period of depression was prolong d 
tho result might be that the depositors might not 
be prepared to renew their deposits and it would 
also be dillicult fo- tho bank to ccllect the loans 
which it had made to the cuUivators in the dis- 
trict. To meet the situation they suggested that 
tho best schemo for ensuring the success of tho 
bank ill tho future would bo to ebango the sys- 
tem of raising ca[>iiul by way of fixed deposits 
and substituting for it a system of long ti-rin 
dcboDlurcs. Tho sbareholdois of tho bank p.issod 
a resolution for tho voluntary winding up and 
reconstruc ion of tho b.ink. Tho creditors of tho 
bank of Rs. ‘i.CD.H'lG filed a petition for compul- 
sory winding up ot the bank aud tbe petition 
was opposed by depositors in respect of 
Rs. 1,35,55G. Tho total valuo of deposits was 
over Rs. GG lakhs : 

Held : that it would bo extremely unwiso for 
the Court before tho wislies of tho creditors as a 
whole bad been forunlly ascertained that tlio 
bank should bo closed down by compulsory liqui- 
dation and that tho application should bo re- 
fused : In re Uridjii'iij and Ihi'jucritas litj. 
Co.. (1879) 11 Ch n. 872 and line Crijglcs- 
tone Coal Co., (190G) 2 Ch. D. 327. lid. on. 

N. N. Burjorjee—iov Appellants. 

Page, C. J .— The appeal fails. In 
my opinion this is a mala Ikle ami idle 
petition, which was properly dismissed 


by my brother Das, J. It is mala fide 
because it is not only apparent from the 
argument, but it was specifically stated 
by the learned a. Ivocate who appeared for 
the appellants, that the real ground upon 
which his clients desire that this com- 
pany should be wound up compulsorily 
by order of the Court is because the li- 
quidato'-s of the company, Mr. Dawson and 
Mr. Heaton, are not considered to befit 
an 1 proper persons to conduct tho liqui- 
dation of the company having regard to the 
way in which they have managed the 
affairs of the bank from 8th to 22nd June 
1931. The object and effect of an order 
for the compulsory winding-up of 
pany is the closing down of its busine^aJ 
No doubt, in order that the assets of th& 
company should be distributed amoiM 
those entitled to them in the most effi4 
cient an 1 fair manner the Court in some 
cases mty permit the realization of the 
assets bo be suspended temporarily, but 
for no other purpose. The reason why 
an order is made that the affairs of a 
conpiny should be wound up by the 
Court is because it is deemed expedient 
that the company should come to an end, 
an I no longer remain in existence as a' 
business undertaking. 

Now. in order to ascertain whether the 
present petition was file! bona fide or 
not it is necessary to refer to a letter 
written on the 22nd July 1931 by Sir 
Oscu* de Glanville, an advocate employed 
by Mr. llorinisji, to Messrs. Leach and 
Clark, wiiohil been instructed by Mr, 
DL.vson in connexion with a complaint 
th It a sr.iitemout had been made by Mr. 
llornnsji th it was defamatory of Mr. 
Diwson. In this letter Sir Osear de 
Glinvillo stated on behalf of Mr. Hor- 
misji that 

*' ho did u tt and doos not auggost that tho pro- 
sont po'itioii of tho bink is duo to b.id manage* 
ment. At no time was thero any intonuon to 
m ik » anv chirgos or to rotlcct on Mr. Dawson's 
conduci or on that of any of tho officials of tho 
b ink ... • 

III conclusion if any of >tr. Hormasji's remarks 
have bit'll misunderstood as casting asporsions 
on vour client or on tho bank ho expresses regrot 
and aslcA you to assure your client that ho makes 
no charges against him. and that he is nct iatad 
solely h« tnodosiro, which ho bolioves Mr, Daw* 
son shares, that tho affairs of tho bank shall bo 
fully invostigated. aud he will render all assis- 
tance in his power to any reasonable schemo cal* 
onhitcd to restore it to its (ormor tlourisUing con- 
dili tu, \^hich has hoon duo to tho care aud as- 
siduous attuutioQ of your cUont as its Managing 
Director." 
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Now, if the terms of that letter ao. 
curately represent the view that Mr. 
Hormasji took of the way in which the 
affairs of the bank had been managed, 
and he really desired to restore the bank 
to its former flourishing condition,” it 
is difficult to understand why he should 
have been a party to this petition for the 
compulsory winding up of the bank, and 
he could not consistently or bona fide 
have instructed the learned advocate wlio 
appeared for him to contend that the 
real objection of the petitioners to the 
voluntary winding up of the bank was 
that they disapproved of the way in 
wb^h the bank had been managed, and 
h^PB|tt||opfldence in Mr. Dawson or Mr. 

liquidators, having regard to 
cue manner in which they were carrying 
out the voluntary liquidation of the 
bank. 

Now, who are petitioning for the com- 
pulsory winding up of this .bank ? Mr. 
and Mrs. Eobson, who are depositors to 
the amount of Rs, 11,000, but as between 
them and the bank there is a dispute as 
to whether Mr. and ]\Irs. Robson are 
presently entitled to withdraw the sum 
which they have deposited; Mr. Ilor- 
niasji, who is a depositor for Rs. 8,000, 
but the sum which he deposited was not 
payable until 16th July 1931; and the 
deposit of Rs. 1,200 by Mr. Hormasji 
was repayable on the same day, and Mr, 
Blake, who had joined with the other 
petitioning creditors in filing the peti- 
tion but who withdrew from the case 
before the petition was heard. 

Mr. Burjorjee on behalf of the appel- 
lants has stated that in addition to the 
depositors for whom he appears affidavits 
in support of the petition were filed at 
the hearing by other depositors in Daw- 
son s Bank the value of whose deposits 
amounted to Rs. 2,69,346. The total 
value of the deposits in Dawson’s Bank 
in June 1931 was Rs. 66.09,276 and de- 
positors in respect of Rs. 11 35,556 at 

the hearing of, the petition supported the 

ank in opposing an order for the com- 
pulsory winding up of the company. 

Now, under S. 174, Companies Act : 

the Court may, as to all matters relating to a 
winatng up, have regard to the wishes of the 
cr^itors or contributories as proved to it by any 
sufficient evidence.’* ^ 

_ The reason for the enactment of S. 174 
IS plain. A company is a business con- 
cern, and it is fair and reasonable that 
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the Court in considering whether it 
should order that the company be wound 
up or not should have regard to the views 
and wishes of the creditors of the com- 
pany. If a company is unable to pay its 
debts or is temporarily in embarrassed 
circumstances it is peculiarly a matter 
for those primarily concerned in its as- 
sets and well being to determine whe- 
ther the company shall be wound up or 
not. If the general body of creditors are 
of opinion that it will best serve their 
interest that an order for compulsory 
liquidation should be made and the com- 
pany closed down, their views are en- 
titled to respect; on the other hand, if 
the creditors think that it will be more 
to their interest that the company should 
go into voluntary liquidation, again it is 
primarily a matter for them to decide. 
Voluntary liquidation may have as its 
object the closing down of the business; 
on the other hand the creditors may re- 
solve upon a voluntary liquidation, and 
their object in winding up the company 
may be not that the business should 
cease, but that the company should con- 
tinue to transact business in a recon- 
structed form and under new conditions. 
Of course, the wishes of the majority of 
the creditors are not binding upon the 
Court, but in every case the Court ought 
to give them serious consideration. It 
may be that the condition of the com- 
pany is such that its very substratum 
has ceased to exist. Bor example, sup- 
pose a company has been formed for the 
purpose of performing stage plays at 
some particular theatre, and the site 
of the theatre has been acquired by a 
public body. In such circumstances the 
Court would probably hold that the com- 
pany should be wound up because its 
substratum has been removed ; or, again, 
suppose the condition of the company is 
such that, although the majority of the 
creditors might be content that it should 
stagger on as a business concern, the 
Court takes the view that there is no 
reasonable prospect of the company being 
carried on in the future as a successful 
ccramercial undertaking. In such a case, 
too, no doubt, the Court would order the 
compulsory winding up of the company. 
Bub whether the Court ought to pass 
such an order depends upon the circum- 
stances obtaining in each case. 

Now, it is often contended that a 
creditor, who is unable to obtain payment 
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of his debt, is entibled ex debifco jusfcitiae 
to an order for the compulsory winding up 
of the company. I will assume, without 
deciding, that the petitioners in the pre- 
sent case at the time when they filed the 
petition were creditors entitled to do so. 
It is urged on their liehalf that they were 
entitled in the circumstances obtaining 
on 22nd Tune to claim ex debito justitiae 
an order for tlie compulsory winding up of 
Dawson's Bank. The course that the 
Court ought to follow in cases where a 
minority of the creditors seek a compul- 
sory winding up order while the majority 
of the creditors are opposed to the com- 
pany being wound up by the Court, was 
never explained with more robustness and 
good sense than it was by Jessel, M. R., 
in In re Uriujnay Central and Tlygueritas 
Ry Co. of Monte Video (l). In that case 
a railway company had covenanted with 
the trustees of certain bond-holders that 
it would pay interest upon the bonds at 
certain fixed dates. The Government of 
the Republic of Uruguay, owing to tem- 
porary financial embarrassment, was un- 
able to pay the interest which it had 
guaranteed, and in the events that hap- 
pened interest was not paid by the com- 
pany to the trustees. Thereupon a peti- 
tion for the compulsory winding up of the 
company was filed by a minority of the 
creditors. In the course of his judgment 
the Master of the Rolls observed : 

“There is another ground on which I think also 
the petition should bo dismissed, and it is this! 
that bondholders to the amount of .€1*12,700 have 
instructed counsel to appear for them to oppose 
the petition. Now under S. 91 (which corres- 
ponds to S. 174, Companies Act) it has been deci- 
ded that the Court may have regard to the wishes 
of persons opposing a winding up petition. It has 
been decided that the section authorizes the 
Court oven to refuse a winding up order. I agree 
that, as a general rule, a creditor is entitled to a 
winding up order ox dobito justitiae ; but that 
rule is not without an exception ; and if over 
there was a case of exception, I think I have it 
here. Supposing my view of tlio nature of tho 
instruniont is not correct, and that tho petitioner 

IS a creditor of tho company, ho is a pari passu 

creditor with the others : that is. ho has only 
£600 compared with £112.700, and lie has nob 
got a single person to support him. Ho has .£600 
compared with £142,700, tho holders of which 
largo amount actually appear to oppose him. He 
then being a pari passu creditor can only sue on 
behalf of himself and all tho other creditors. Any 
judgment tliat could bo obtained by a winding up 
order or otherwise is to enure to tho bonofit of” all. 
If ever there was a ciso in which tho Court might 
that lb should have regard to tho wishes of 

(1) [18791 llCh. b, 372=48 L. J. Oh. 640= 
27W. R. 571. 


the creditors I think we have it here. Hr. Buckley 
did not suggest they were not fairly represented, 
nor did he desire that a meeting should be called. 

But then I have to look also to the circumstances 
of the case, and though I should have regard to 
the wishes of the creditors, I must also see what 
sort of case it is in which they express their 
wishes. Now the matter stands in this way. 
The railway earns something, and tho trustees 
divide all they can from that. The Government 
of this Republic of Uruguay has guaranteed the 
payment of the interest to a certain extent, and 
has not performed its guarantee. There is no 
means of suing tho republic, or making the re- 
public pay, but there is some expectation that 
when the republic is in funds, as it is to be hoped 
will be shortly the case, it will pay. Therefore 
it appears to me that the petitioner will never 
get anything more by a winding up order than he 

is getting now Looking at the peodliar 

circumstances of the case, and seeing what has 
been decided by the authorities and having regard 
to the wishes of the creditors in tho matter, 

I think, on the second ground, the Court will 
properly exercise its judicial discretion by refusing 
the order.’* 

In Re CriggJestone Coal Co. (2), Buck- 
ley, T., observed ; 

“I think that, as between the creditor and the 
company as his debtor, the creditor who proves 
insolvency is, without exception, entitled ex 
debito justitiae to a winding up order. But then 

comes another consideration, viz., that the order 

wliich the petitioner seeks is not an order for his 
benefit, but an order for tho benefit of a class of 
which he is a member. Tho right ex dobito 
justitiae is not his individual right, but his re- 
presentative right. If a majority of tho class are 
opposed to his view, and consider that they have 
a bettor chance of getting payment by abstaining 
from seizing tho assets, thou upon general grounds 
and upon S. 91, Companies Act, 1862, tho Court 
gives effect to such right as the majority of the 
class desire to exercise. This is no exception. It 
is a recognition of tho right, but affirms that it 
is the right not of the individual, but of the 
class ; that it is for tho majority to seek or to 
decline tho order as best serves the interest of 
their class.” 

Now, what attitude have the creditors 
adopted towards this petition ? I do not 
suppose that the creditors of Dawsons 
Bank, while it is being wound up volun- 
tarily, would be prepared to give a free 
hand to the liquidators of the company to 
manage tho affairs of the company in 
their own way without consulting the 
wishes of the creditors, and it is always 
open to tho creditors at any time to peti- 
tion the Court to wind up a company 
compulsorily when it is in voluntary 
liquidation. In the present case we have 
to consider how matters stood on 22nd 
June 1931, wh6n the present petition was 
filed. The petition for compulsory liqui- 

(2) [19001 2 Ch. D. 827=75 L. J. Ch. 662=95 

L. T. 510=18 Hanson 233=22 T. L. R. 

685. 
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dation was opposed by creditors repre- 
senting more than Rs. 11,00,000 and was 
supported by creditors of only Rs. 2,69,346 
out of a total of more than Rs. 66 lakhs. 
What were the circumstances prevailing 
at that time ? On 8th June a meeting of 
the shareholders had been called, and 
they had unanimously resolved upon a 
voluntary windingup of the company with 
a view to its reconstruction upon certain 
terms. On 23rd June the resolution of 
8th June was confirmed by an overwhel- 
ming majority of the share-holders. Bet- 
ween 8th June and 23rd June, that is on 
22nd June, the present petition was 
launched, obviously for the purpose of 
preventing the resolution of 8th June 
'being confirmed on 23rd June. 

Now, in the petition an order for com- 
pulsory liquidation of the bank was sought 
•on three grounds : 

(1) Because it is “unable to pay its debts” ; 

(2) Because of “the conduct of the management 
since the passing of the resolution of 8th June 
1931, in paying one class of its creditors in pre- 
ference to, and to the serious prejudice of, another 
and much larger class in order to give colour to 
the contention that it is not insolvent” ; and 

(3) Because “it is just and equitable that the 
bank should be wound up” as the scheme of 
reconstruction is necessarily prejudicial to the 
class of creditors to which the petitioner belong. 

As regards the first ground upon which 
the petition was founded, namely, that 
on 22ad June, the company was unable 
to pay its debts, reference has been made 
to Bxs. B, G and D, for the purpose of 
establishing by way of admission that on 
22nd June the company was unable to 
pay its debts, and the learned Judge has 
found that upon 22nd June the bank was 
not in a position to pay its debts. With 
all respect I am unable so to construe 
these exhibits, (After considering the evi- 
dence, his Lordship held that the evidence 
adduced at the hearing of the petition to 
prove that the bank was unable to pay its 
debts on 22nd June would not have justi- 
fied the Court on that ground in making 
a compulsory order for winding up the 
company and that the second group upon 
which the petition was based was utterly 
fallacious, and had no substance in it.) 
The third ground namely that it was 
otherwise just and equitable that an 
order for compulsory liquidation should 
be made, in my opinion also fails. When 
the learned advocate was invited to state 


Rangoon 79 

upon what grounds he based the conten- 
tion that it was just and equitable that 
an order for compulsory liquidation 
should be made he stated that from the 
terms of the scheme for reconstruction 
it necessarily followed that if the scheme 
was carried out the class of depositors 
to which he belonged would be preju- 
diced. Depositors however of sums 
amounting to Rs. 11,35,556 took a dif- 
ferent view, and at the hearing before 
Das, J., instructed learned advocates to 
oppose the petition. Moreover, the 
shareholders of the company unanimously 
on 8th June and by a vast majority on 
23rd June, have taken the same view 
as the depositors of 11 lakhs took at the 
hearing of the petition. Why should the 
Court pay more regard to the opinion of 
the petitioners and those who think with 
them than to the wishes of the far larger 
body of creditors who have taken the 
opposite view? As I have stated prima 
facie the creditors are in the best posi- 
tion to decide whether their interest in 
the company will be better served by 
the compulsory winding-up of the bank, 
or by voluntary liquidation for the pur- 
pose of reconstruction. I go further and 
say that it would be ^extremely unwise 
for the Court, on a petition filed on 22nd 
June and before the wishes of the cre- 
ditors as a whole bad formally been as- 
certained to determine that Dawsons 
Bank should be closed down by compul- 
sory liquidation in the circumstances ob- 
taining on that date and the view that I 
have expressed has been confirmed by 
the events that have happened because 
on 22nd July at a meeting of the cre- 
ditors a motion for the compulsory wind- 
ing-up of Dawsons Bank wasidefeated by 
Rs., 21,30,130 against Rs. 1,81,647. A 
scheme of reconstruction requires the 
sanction of the Court, and when an ap- 
plication in that behalf is made the 
Court will determine whether it ought 
to sanction the proposed scheme for re- 
constructing Dawsons Bank in whole or 
in part. For the purpose of disposing 
of the present petition it is enough to 
hold that the Court is not satisfied in 
the circumstances obtaining on 22nd 
June that the proposed scheme if carried 
out would of necessity work prejudice 
to the depositors. 

Having regard to the principles by 
which the Court should be guided in 
determining whether an order for the 
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compulsory wincling-up of a company 
shoult.1 1)0 made or not I am of opinion 
that there is no substance in this peti* 
tioD, that it is not a bona fide petition 
and that it was rightly dismissed by the 
learned Julge wlio heard it. The appeal 
is dismissed with costs 16 gold mohurs. 

Cunliffe, J. — I find myself in com- 
plete agreement with wliat my Lord the 
Chief Justice said, and have very little 
to add to his observations. In my view 
too this application is put forward mala 
fide. I can pub no other coustruciion on 
the comliination of the two conflicting as- 
sertions in the letter of 22nd July which 
t!i 0 petitioner instructed Sir Oscar de 
Glanville to write on his behalf when 
he specificall y withdrew all charges of 
fraud or denied all charges of fraud and 
mismanagement against those in charge 
of Dawsons Bank but still we find on the 
file this para. 11 in which he has asserted 
that because of the conduct of the 
management since the passing of the spe- 
cial resolution of 8th June 1931 in pay- 
ing one class of its creditors in prefer- 
ence to and to the serious jirejudice of 
another and much larger class they are 
to my mind important words in order to 
give colour to its contention that the 
bank is not insolvent. That must in my 
oinnion be a charge of fraud and it is 
persisted in. It is my considered view 
also that it is the inlierent right of every 
Court of law to dismiss and disregard 
mala tide applications of this kind. Fur- 
ther I liold the view, as my Lord has 
pointed out,* that all compulsory liquida- 
tion spoils linality. I asked the learned 
advocate for the ai)pellant9 if ho could 
product any authority in which a com- 
pulsory liquidation had been accom- 
panied by any formal or substantial re- 
construction l)ut so far he has been un- 
able to produce that authority. I have 
no doubt in my mind that if he had 
been able to do so ho would have done 
so. I express no o[)inion as to the 
complete desirability of the scheme which 
has been outlined on the file before us 
but it seems to me that the care with 
which those who have been placed in 
charge of the voluntary liquidation of 
this concern should continue. I notice 
that the legal adviser was present at the 
last meeting. I see the directors of the 
bank at the meeting of 22ud July were 
present. Tliero was also present a 
chartered accountant and it was decided 


that instead of appointing a separate 
chartered accountant to keep an eye on 
the afl'airs of the bank a committee of 
four depositors should be in charge of 
that aspect of the management. I ex- 
press no opinion whether this would be 
a successful scheme or not but do say 
thi'^, that it has to receive the sanction 
of this Court. On consideration of that 
application the present applicant will 
have every opportunity of being heard, 
and in these difficult times, both in 
political and commercial afl’airs, 1 consi- 
der that it would be contrary to public 
policy to compulsorily wind up a sub- 
stantial company of this character against 
which no substantial allegations of fraud 
have been proved before the Court. For 
tliese reasons I agree that the appeal 
should be dismissed. 

P.N./b.k. Appeal dismissed. 
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Page, C. J. and Mta Bu. J. 

N, Sankara Iyer — Appellant. 

V. 

S. A. S. M. Ramasioamy Chetiyar — 
Respondent. 

First Appeal No. 18 of 1931, Decided 
on 23] d March 1932, against decision of 
Dist. Judge. Mandalay. 

^ Malicious prosecution — Reasonable and 
probable cause — Absence of, must be proved 
by plaintiff — "Reasonable and probable 
cause", meaning explained — It is sufficient 
if there is reasonable and probable cause 
for prosecuting plaintiff when criminal law 
is set in motion by defendant — It is unneces* 
sary that there should be such reasonable 
and probable cause throughout criminal 
proceedings which terminated in plaintiff’s 
favour. 

In a suit to recover damages for malicious pro- 
secution, a plaintiff must prove that the defen- 
dant prosecuted him without roasouablo and 
probable cause and with malice and unless he 
obtains a finding in his favour on each of the 
issues ho caunot succeed. "Reasonable and pro- 
bable cause" means an honest belief in the g\\ilt 
of the accused based upon a full conviction, 
founded upon reasonable grounds, of the exis- 
tence of a state of circumstances, which assum- 
ing thorn to bo true would reasonably lead any 
ordinary prudent and cautious man placed in the 
position of the accuser to the conclusion that the 
person charged was probably guilty of the crime 
imputed. The question of reasonable and pro- 
bable cause depends in all cases, not upon the 
actual existence, but upon the reasonable bona 
fide belief in the existence, of such a state of 
things as would amount to a justification of the 
couiso pursued in making the accusation, no 
matter whether the belief arises out of the vo- 
colloctiou and m';:mory of the accuser or out of 
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the information furnislied to him by another. 
Where the complaint is filed by the defendant 
on the information given by another, the Court 
has to see how far the defendant can be said to 
have reasonably and discreetly trusted the in- 
formant, since regard must be given to every 
shade of difference between the amount of credit 
to be given to one person and to another accord- 
ing to the character of the informant. Informa- 
tion given by one person of whom the party 
knows nothing, would be regarded differently 
from information given by one whom he knows 
to be sensible and trustworthy person. And the 
question whether or not a reasonable man would 
or would not act upon the information depends 
in a great degree upon tlie opinion to be formed 
of the position and circumstances of the infor- 
mant and of the amount of credit which may 
be due under those circumstances to the person 
who thus conveys the information. Further the 
fact that the defendant persists in prosecuting 
a false charge against the plaintiff after it has 
become reasonably clear that there was no ground 
to justify the prosecution of the plaintiff would 
be evidence of malice, but would not be evidence 
that at the time when he became the prosecutor 
the defendant had acted without reasonable and 
probable cause. A man’s motive is one thing, 
bis opinion is something very different, and 
however malicious the motive may have been 
that induced the defendant to lauucli the pro- 
secution against the plaintiff, the malice of the 
defendant does not preclude him from justifying 
the course he took by establishing that when lie 
became the prosecutor he honestly and on reason- 
able grounds believed that the accused was guilty 
of the offence for which he was prosecuted. No 
doubt the absence of reasonable and probable 
cause is evidence of malice for an honest belief 
in the guilt of the plaintiff based on reasonable 
grounds is the very essence of the defence to a 
suit for malicious prosecution. Consequently it 
is not necessary, that the defendant must have 
had reasonable and probable cause for prosecuting 
the plaintiff, throughout the criminal proceedings 
terminated in plaintiff’s favour. It is sufficient 
if the honest belief in the guilt of the plaintiff 
exists in the mind of the defendant at the time 
the charge is laid : lu Broad v. Ham, 5 Bin, 
(rr. s ) 721;! ; Hicks v. Faulkner, 8 Q. B. D. 167 ; 
Delegal v. Hijhley, 3 Beng.N. C. 950 ; Abrath 
V. N yrtli Eaitern iitj. Go., 11 Q. B. D. 440 and 
Miisgrone v. Newell, 1 Mee & W.P. 403, Bel on. 
Fit-john V. Mackinder, 9 'C. B. {n. s.) 505, 
Expl. 

MacDonnell — for Appellant. 

Leach — for Respondent. 

Page, C. J. — On 27th November 1929, 

the following article was published in 

the Rangoon Mail and the Rangoon Daily 
News : 

Money lenders and Forged Currency 
Notes. A Mandalay A. P. Message con- 
tradicted. 

Editor, Rangoon Mail. 

**Sir, — ’On 6th November 1929, there appeared 
an Associated Press news item in all newspapers 
regarding a case of forged currency notes being 
found in the business premises of a non-Chettyar 
firm , Messrs. P. L. S. and A. L. A. on B Road, 
Mandalay. This information is absolutely in- 


correct and misleading. The facts arc as fol- 
lows : 

“In Mandalay there are seven non»Chettyar 
money-lending firms, I*. L. S , R. M. 0-., R. K. 
K., A. L. A. P. M., P. R. M. and M. A K ; these 
or rather the majority of them have been doing 
business for over two years, and their fa,miliarity 
with the business and public have greatly im- 
proved their business. P. L. S. was at one time 
a clerk in the firm of S. A. S. M. Chettyar firm. 
V^hen so employed he desired to proceed to his 
native place and wantsd leave and s jine money. 
This was refused, so he resigned liis appointment 
and after borrowing Rs. GO from a friend was 
about to leave Mandalay-, when a complaiut was 
lodged with the police to tho effect that F. L S. 
had stolen Rs. GO and was trying to abscond. 
This however proved false and P. L. S. was ac- 
quitted. Since then P. L. S. smarted on bis own 
and his example was followed by other Chettyar 
clerks with the result much of the bosiness 
once handled by the Chettyar firms went into 
the hands of the nonChettvar houses and there 
was naturally jealousy. In 1923, this took place, 
and in 1925, the nonChettjar houses came into 
existence and have been carryiag on smoothly 
when a kind of boycott propaganda was started 
against them. Douatious to the temple funds 
were refused; entry in the t emple books, all cur- 
rent accounts and material help that existed 
before were stopped and nonChettyar firm 
hundis and memos refused. These were put into 
effect since 1928 and are still in effect. As re- 
cently as 28th October 1929, there was a quarrel 
on the street between P. L. S. aud S. A. S. M. 
in the course of which there v/as an exchange 
of hot words, and the latter in the presence 
of a large number of people threatened to ruin 
both P. L. B. and his business. On the 
third day, that is, 1st November 1929 a report 
was lodged by a Burman to the effect that 
he bad been paid by P. L. S., a forged cur- 
rency note of Rs. 10 denomination for some 
jewellery pledged. The police did not search 
the business of P. L. S. and A. L on B iioad, 
as stated in the Associated Press message, but 
the private residence of these two parsons. The 
police did not make a search of the promises 
at once, but a policeman went straight to the 
window from behind which he extracted a plain 
envelope which contained 28 ten-rupee forged 
notes. A search of the other pares of the house 
and the business premises produced nothing. 
The matter was reported to the D. S. P., who 
personally inspected the places aud in his re- 
port stated that the case was a false one and 
further noted in that report that there was a good 
deal of jealousy between the Chettyars and the 
non-Chetty business firms and classing the case 
as false closed the case. In the course of the 
inquiry it was found that the Burman was not 
paid a currency note but in cash. The case was 
not sent up to the Courts but thrown out by the 
D. S. P on 3rd November 1929. The Associated 
Press message, it will therefore be seen, is not 
only false but also unjust. 

Yours sincerely, 

Sd/- N. S. AIYER, 

Mandalay,''* 

It is common ground that this article 
contained defamatory statements of and 
concerning S. A. S. M. On 11th Decern- 
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her 1029, 3. A. S. M. K. Chefcfcyar. the 
deferKlant, filed a complaint in the Court 
of tlie Senior Magistrate in Criminal Re- 
gular No. GO of 1029 against the plaintiff, 
N. S. Iyer, a medical ^iractitioner, carry- 
ing on business in Mandalay, and 8. C. 
Battacharjeo, the Editor of the Rangoon 
Mail for defamation under S.500, I P.C., 
and on tlie same day the defendant filed 
a similar complaint in Criminal Regular 
No. 59 of 1929 against Y. D. IMotala, the 
Editor of the Rangoon Daily News. 

On 4th February 1930, the defendant 
compounded the offence alleged to have 
been committed liy Battacharjee, and he 
was acquitted. 

On 15th October 1930, after the case for 
the prosecution had been heard and the 
accused N. S. Iyer had been examined by 
the Court, the accused was discharged 
without being called on for his defence. 
On 29th November 1930, the plaintiff 
filed the present suit against the defen- 
dant to recover damages for malicious 
prosecution. It is common ground that 
the prosecution of the plaintiff was in- 
stituted by the defendant and that the 
criminal proceeding terminated in the 
plaintiff’s favour. 

The two issues which fall for determi- 
nation in the appeal are whether the de- 
. fondant prosecuted the plaintiff: (l) with- 
out reasonable and probable cause, and (2) 
with malice. The onus of establishing 
these issues is on the plaintiff', and un- 
less he obtains a finding in his favour on 
each of the issues the suit must fail. The 
learned District Judge found for the de- 
jfendant on both the issues, and dismissed 
the plaintiff’s suit. 

Now, what does ‘'reasonable and pro- 
bable cause’’ mean in a suit to recover 
damages for malicious prosecution ? 

In Broad v. Ham (l). Tindal, C. J., 
laid down that 

in order to justify a defendant thoro must be 

a reasonable cause, such as would operato ou tbo 

mind of a reasonable man ; at all ovouts such as 

would operate ou the miud of the party making 

the charge ; otherwise there is no probable cause 
for bun.” 


And in Hicks y, Faulkner {2), Ihwy. 

kin3, J., defined reasonable and probable 
iCauso” as 

i‘‘au honest belief in the guilt of the accused 
|basod upoQ a full conviction, founded upon rea- 
sonable grounds of the existence of a state of 


(1) '^'^2=3 Scott 40=8 L. J, C 

(2) U878] 8 Q. B. D. 1G7=30 W. R. 545: 
h. J. Q. B. 2G8. 


circumstances, which, assuming them to be trued 
would reasonably lead any ordinarily prudent! 
and cautious man, placed in the position of the! 
accuser, to the conclusion that the person charged' 
was probably guilty of the crime imputed.” 

“The question of reasonable and probable 
cause depends in all cases, not upon the actual 
existence, but upon the reasonable bona fide be- 
lief in the existence 'of such a state of things as 
would amount to a justification of the course 
pursued in making the accusation complained 
of, no matter whether this belief arises out of the 
recollection and memory of the accuser, or out 
of information furnished to him by another. It 
is not e.ssential in any case that facts should be 
established, proper and fit and admissible as evi- 
dence, to be submitted to the jury upon an issue 
as to the actual guilt of the accused. The dis- 
tinction between facts to establish actual guilt 
and those required to establish a bona fide belief 
in guilt should never be lost sight of in consi- 
dering such cases as that I am now discussing. 
Many facts admissible to prove the latter would 
be wholly inadmissible to prove the former.” 

Now at the hearing of the appeal the 
learned advocate for the appellant con- 
tended that there must be reasonable and 
probable cause for prosecuting the plain- 
tiff, not only when the defendant first set 
the criminal law in motion, but through- 
out the proceedings and if at any stage of 
the prosecution (specially in respect of an 
offence compoundable at the discretion of 
the complainant), there is an absence of 
reasonable and probable cause it is no de- 
fence that when the defendant first be- 
came the prosecutor he had reasonable 
and probable cause for prosecuting the 
plaintiff. 

In my opinion, this contention is un- 
sound in law, and cannot be accepted. I 
do not think that the case of Fitzjohyi v. 
Mackinder (3) upon which the learned ad- 
vocate for the appellant relied, supports 
any such proposition or tells in the ap- 
pellant’s favour. In that case Mackinder 
having been bound over to prosecute 
Fitzjohn for perjury preferred an indict- 
ment against him at the Oakham Assizes. 
Fitzjohn was acquitted, and tliereafter 
brought a suit to recover damages for 
malicious prosecution against Mackinder. 
The jury found a verdict for the plaintiff 
for £200 damages, but V/illiaras, J., 
directed that a non suit be entered. In 
Fitzjohn v. Mackinder (3) the only issue 
raised on appeal was whether the defen- 
dant had caused the prosecution of the 
plaintiff. The case proceeded upon the 
footing that the defendant at all mate- 
rial times knew that the plaintiff had not 
committed perjury and was guilty of 


(3) [1861] 9 0. B. (u.8.) 605. 
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malice in preferring the indictment 
against the plaintiff. In the appeal be- 
fore the Court of Common Pleas and also 
before the Exchequer Chamber it was 
■contended that, inasmuch as the defen- 
dant had been bound over to prosecute, 
he could not be regarded as having pro- 
secuted the plaintiff by preferring a bill 
•of indictment against him at the assizes. 
When the case was before the Court of 
Common Pleas, Erie C. J., and Williams, 
J., held that the defendant had not 
caused the prosecution of the plaintiff. 
Willes, J., dissentiente, was of opinion, 

“that the mere fact that the defendant had been 
bound over to prosecute the plaintiff at the assizes 
ought not to aid the defendant firstly, because 
it was occasioned by his own contrivance and 
wrong; secondly, because it is void as a judicial 
act inasmuch as it was obtained by a fraud upon 
the Court in sceua non inforo”:8C. B. (n.s.) 
109i. 

In the Exchequer Chamber Blackburn 
and Wightman, JJ., were for affirming 
the judgment of the Common Pleas (Erie, 
C. J., and Williams, -J.) on the ground 
that the defendant had not caused the 
prosecution of the plaintiff); Cockburn, 
C. J., Channell, B., and Bramwell, B., on 
the other hand held that the non-suit 
must be set aside and judgment entered 
ior the plaintiff. The case is not a satis- 
factory authority, as four of the Judges 
who decided the case were in favour of 
the plaintiff and four in favour of the 
defendants and the decision of the ma- 
jority of the Judges in the Exchequer 
Chamber was based on different and to 
some extent inconsistent grounds. Bram- 
well, B., held that the defendant was 
not liable for having preferred the indict- 
ment but for 

^‘having laid a case before the Grand Jury, false 
to his own knowledge, which caused them to 
find a true bill”. 

Cockburn, C. J., and Channell B., 
were however of opinion that so far as 
the defendant is concerned the prosecu- 
tion commences with the preferring of 
the indictment. Having been bound over 
to prosecute, to prefer an indictment is 
for him the first step of the prosecution. 
Their Lordships in these circumstances 
held that it must be taken that the de- 
fendant caused the prosecution of the 
plaintiff, and following Dubois v. Keats 
( 4 ) that the fact that the defendant was 
bound over to prosecute the pilaintiff 
afforded no defence to the action. Cock- 

(4)' 11 A. & E. 329=3 P. & D. 306=9 L. J. Q. 

B. 66=4 Jur. 148. 


burn, C.T., Bramwell, B. and Channell B., 
however were all of opinion that in one 
form or another the defendant was the 
prosecutor, and that finding was sufficient 
to support the decision of the majority 
of the learned Judges in the Exchequer 
Chamber. Whether or not the defendant 
was the prosecutor in the criminal pro- 
ceedings is, of course, the first issue that 
arises in every suit to recover damages 
for malicious prosecution. 

In the passage in Cockburn, 0. J.’s 
judgment in Fitzjohn v, Mackinder (3), 
upon which the appellant relied, his 
Lordship observed that 

“no doubt, under ordinary circumstances, 
where the question of malice is still open the fact 
that some one else set the law in motion would 
be conclusive in favpur of the defendant; or if the 
existence of reasonable and probable cause were 
in dispute, the fact that a Judge or Magistrate 
had spontaneously bound over the defendant 
would go very far to show that the prosecution 
was a proper one. Bat this reasoning can have 
no application where the maliciousness of the 
prosecution and the absence of probable cause 
are necessarily implied in the fact that we have 
the guilty man pursuing the inncceut. To say, 
in any other view than the one which I have 
just been putting, that a man’s liability to an 
action for a malicious prosecution depends on his 
having first set the law in motion, appears to mo 
untenable in principle and unwarranted by au- 
thority; and assuredly nothing short of the most 
conclusive authority would induce me to assent 
to such a position.” 

No Judge, I imagine, would hold to the 
contrary, and it appears to me plain 
that because the defendant in a suit 
for malicious prosecution did not in 
the first instance set the law in motion 
against the plaintiff, that fact in itself does 
not determine that he was not the pro- 
secutor. Whether the defendant was the 
prosecutor or not depends in each case 
upon the facts ani circumstances dis- 
closed in the evidence: Weston v. Beeman 
(5) and Clements v. Ohrly (6). If Cock- 
burn, C. J., or Bramwell, B., in Fitzjohn 
V. Mackinder (3) intended to lay down 
that in an action for malicious prosecu- 
tion the defendant must have had reason- 
able and probable cause for prosecuting 
the plaintiff’ not only when he first be- 
came the prosecutor, but also throughout 
all the subsequent stages until the crimi- 
nal proceedings terminated in the plain- 
tiff’s favour, with all respect I should 
have been unable to agree with them. 
But as I understand Fitzjohn v. 

^7£r ( 3 ), Cockburn, C.J., and Bramwell, B., 

(5) 27 L. J. Ex. 57. 

(6) 2 C. (& K. 686. 
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did not, and did not intend to lay 
down any such proposition, which, in my 
opinion, is neither ccnmon law nor com- 
mon sense. If the defendant in the 
present cise had reasonable and probable 
cause for i)rosecuting the plaintiH' at the 
time when he filed the complaint for de- 
famation under S. 500, I. P. C.. and thus 
set the law in motion against the plain- 
tiff, why shoiiltl he be deprived ex post 
facto of that ground of defence because 
it Bubse luently transpired in the course 
of the proceedings that if at the time 
^'hen he filed the complaint he had known 
the true facts he would not have been justi- 
fied in launching tiie prosecution against 
the plaintifi': ^IvHjrove v. Newell (7). 
The law, in my opinion, was correctly 
laid down in De'cgal v . Ilighley (H). That 
case was decided on a special demurrer on 
the ground 

"that the befpndant Lad not averred that at th® 
time he made the charge before the Magistrate 
he had knowledge of any facts sufficient to make 
him believe the truth of the charge.” 

In delivering the judgment of the 
Court, Tindal, C. J., observed that 

“tJ 0 gravumen of tlie declaration is that tho 
defendant laid tho accusation without any rea- 
sonable and probable cansc op‘?rating on his 
mind at tlie time; and under the plea of not 
guilt) the defendant must have failed at tlie 
trial if he had not proved that tho facts of tho 
case had been communicated to hjin, or at all 
events so much of the facts as would have been 
BUlhc-icnt to induce a belief of tho plaintiff’s guilt 
on the mind of any reasonable man, previous to 
the charge being laid before the Magistrate. This 
was held by the Court of King’s Bench in the 
course of last term upon a motion for a new 
trial in a case of Doewara v. Hilton. And if tho 
defendant instead of relying on tho plea of not 
guilty elects to bring the facts before tho Court 
in a pica of justification, it is obvious that ho 
must allege as a ground of a defence that which 
is so important in proof under the plea of not 
guilty, viz , tho knowledge of certain facts and 
circumstauces which were sufficient to make him 
or any reasonable person believe tho truth of the 
charge which ho instituted before tho Magistrate, 
existed in liis mind at tho time tho charge was 
laid and was the reason and inducement for his 
putting the law in motion:” see also Ahrathw, 
JSorth Eislern liy. Go. (0). 

In my opinion, the fact that the defen 
dant in a suit for malicious prosecution 
persists in prosecuting a false charge 
against tlie plaintitl' alter it has become 


(7) 1 ^feo \V. P. 40X 

(b) il Bong N. 0. 950=5 Scott. 154-8 0. it P, 
414 = :l Hodges 158=0 L. .1. P. 0 8:i7. 

(9) [18S41 II g B. D. 440=52 L.-I, Q. B. 020 
=19 L. T. 018=17 J. P. 092=32 W. R. 50. 


reasonably clear that there was no ground 
to justify the prosecution of the plaintiff 
would be evidence of malice, but would 
not be evidence that at the time when he 
became the prosecutor the defendant had 
acted without reasonable and probable 
cause. A man^s motive is one thing, his 
opinion is something very different, and, 
however malicious the motive may have 
been that in luced the defendant to launch 
the prosecution against the plaintiff, the 
malice of tho defendant does not preclude 
him from justifying the course he took by 
establishing tliat when ho became the 
prosecutor he honestly and on reasonable 
grounds believed that the accused was 
guilty of the offence tor which he was 
prosecuted. No doubt the absence o( 
reasonable and probable cause is evidence 
of malice, for an honest belief in the 
guilt of the plaintiff base! on reasonable 
grounds is the very essence of the defence 
to a suit for malicious prosecution. As 
Cockhurn, G J., pointed out in the pas- 
sage in Fitzjohyi v. M ackinder (3) to 
which reference has been made: 

" A prosecution, though in the outset not 
malicious, as Laving been nndortakeu at the 
dictaiion of a Judge or a Magistrate, or, if 
spontaneously undertaken, from Laving been 
Connected under a bona fido bvhof in tho guilt 
of tho accused, »may novortheJess become mali- 
cious in any of tho stages through which it Las 
to pass, if the prcscculor having acquired posi- 
tive knowledge of the iuuoccuco of tlio accused^ 
perseveres male auiino in the prosecution, with 
the iutoution of procuring per nefas a conviction 
of tho accused.” : see also Uroid v. Ham (1) ; 
J. Tj. Lister V. Henry I'en yinan {10) ^ Shros- 
hery w.Osmaston {ilj ; Broxon v. Jlawkes 
and Meering v. Graham White At-i7afion Co. 

(13).” 

On the other hand, the fact that malice 
is proved is not evidence of the absence 
of reasonable and probable cause, for as 
Denman, C. J., observed in Turner v. 
Ambler (14) 

“ tho unfair uso made of the charge may prove 
malice, as tho jury held that it did, but doei not 
any inference on a belief that there was no 
reasonable and probable cause ; for the coutrary 
belief is porfccUy consistent with tlie malice.” 

In tho course of the argument in the 

same case Patterson, .1., observed : 

“ Tho most express malice would not bo sufficient 
if there were probable cause,” 

'"(To) Ll67lf4 H. LV 62l=39“LrjfEx. 177^3 
L. T. 209=19 W. H. 9. 

(11) L18781 37 L. T. 792. 

(12) L1S91) 2 Q. B. 718 =G1 L. J. Q. B. 151 =65 
L. T. 108=55 J. P. 823. 

(1.3) [1919] 122 L. T. 44. 

[14) 10 Q. B.252 =10 L. J. Q. B. 158 = C Jur. 
346. 
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In M^isgrave v. Newell (7), Abinger, 
C. B., laid down, and I entirely agree 
with the law as enunciated by the learned 
Chief Baron in that case, that 

“ to support an action of this kind there must be 
both malice in the defendant and want of reason- 
able and probable cause. It is admitted that 
even if there be excessive malice, if it is combined 
■with probable cause, the action cannot be sup- 
ported. So also it is admitted^that a total want 
of probable cause is sufficient evidence from 
which the jur)* may infer malice inasmuch as in 
such case the party could have no ground for 
proceeding in the charge but a malicious one. 
But, on the other hand, from any decree of 
malice you cannot infer a want of probable cause; 
that stands upon a class of facts to be looked at 
by themselves,” 

Now applying the above principles to 
the facts of the present case the question 
is whether the plaintiff at the trial 
proved that at the time when the defen- 
dant launched the prosecution against 
him and thus became a prosecutor the 
defendant acted without a reasonable and 
probable cause. Did the defendant then 
honestly believe on reasonable grounds 
that Dr. Iyer had caused the defamatory 
article to appear in the Rangoon Mail ? 
What was the information in the defen- 
dant’s possession at the time when he filed 
the complaint ? (Here his Lordship dis- 
cussed evidence and proceeded). The 
learned District Judge held and there 
was evidence to support the finding, that 
the defendant before filing the complaint 
had made inquiries from the Rangoon 
Mail in order to discover who was the 
writer of the article and that the evi- 
dence of the defendant that his clerk had 
informed him on returning from Rangoon 
that the writer of the article was N. S. 
Iyer, Medical Hall, Merchant Street, 
Mandalay, was corroborated by the letter 
containing the article Ex. D, which pur- 
ported to have been signed in that man- 
ner. On the evi lence adduced at the 
trial I am not prepare I to disturb these 
findings of the learnel District Judge. 

On behalf of the appellant it was 
strenuously argued that a reasonable and 
prudent man before instituting criminal 
proceedings against the plaintiff would 

have made further inquiries (1) by send- 
ing a letter to Dr. lysr formally demand- 
ing that he should either admit or deny 
that he was the author of the article and 
(2) by taking steps to ascertain whether 
the signature purporting to be that of 

N. S. Iyer ” on Ex. D was in the hand- 
writing of the plaintiff. 


Now it would have been reasonable 
that the defendant should have made 
these further inquiries hut the question is 
whether in the circumstances it was un- 
reasonable that the defendant should have 
launched the prosecution without making 
farther inquiries, resting satisHed that 
the plaintiff was guilty upon the infor- 
mation then in his possession : Lister 
V. Perryman (lO), Abrath v. North East- 
ern Railway Co. (9), Broivn v. Hatokes 
(12) and Bradshaw v. Waterloio & Sons 
Ltd. (15). 

The defendant stated tltat when he 
filed the complaint he held no doubt that 
the article had been w^ritten by the plain- 
tiff, and if the defendant honestly be- 
lieved that the information then in his 
possession was true and in particular the 
report that had been made to him by his 
clerk as the result of inquiries at the 
office of the Rangoon Mail, I am of opi- 
nion that the defendant had reasonable 
and probable cause for prosecuting the 
plaintiff. Why should the defendant in 
the light of the other circumstances of 
which he had information, as a reasonable 
and discreet man not have believed the 
report that his clerk had made to him 
on his return from Rangoon to Man- 
dalay ? 

What is now to be decided is, this, how 
far this gentleman, having this informa- 
tion conveyed to him may be said to have 
reasonably and discreetly trusted his in- 
formant. Because I apprehend that you 
are to have regard to every shade of 
difference between the amount of credit 
to be given to one person and to another, 
according to the character of the infor- 
mant. Information given by one person 
of whom the party knows nothing woul i 
be regarded very differently from infor 
mation given by one whom he knows to 
be a sensible and trustworthy person. 
And the question whether or not a rea 
sonable man would or would not act 
upon the information must depend in a 
great degree upon the opinion to he 
formed of the position and circumstances 
of the informant, and of the amount oi 
the credit which may be due under those 
circumstances to the person who thu;^ 
conveyed the information, per Hatherley, 
L. 0., in Lister v. Perryman (10). 

The fact that the defendant selected 
this particular clerk to make inquiries in 
Rangoon indicates that the defendant 
(15) U915] 3 K. B. 527=85 L. J. K. B. 318^ ' 
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regarded liim as reliable and trustworthy, 
and I can see no reason why the defen- 
dant should not have believed what the 
clerk reported to him as the result of the 
inquiries that he had made. In my opi- 
nion it was not incumbent, upon the de- 
fendant to have made any farther inqui- 
ries iiaving regard to the information al- 
ready in liis possession, and I have no 
doubt that the learned District Judge 
was right in holding that the defendant 
had reasonable and probable cause for 
instituting the criminal proceedings in 
Criminal Regular No. 60 of '1929 against 
the plaintiff. 

In the circumstances disclosed in the 
evidence however it must not be taken 
that I should have arrived at the same 
conclusion upon the issue of malice as 
that which commended itself to the 
learned District Judge. But for the 
reasons that I have stated, and as the 
Court is of opinion that the plaintiff has 
failed to prove that the defendant prose- 
cuted the plaintiff without reasonable 
and i)robal)le cause, it is unnecessary to 
determine the issue of malice, and I re- 
frain from expressing an opinion upon it 
one way or the other. For the purpose 
of deciding this appeal it is sufficient to 
hold that the plaintiff did not prove that 
the defendant prosecuted the plaintiff 
without reasonable and probable cause 
and upon this issue the finding of the 
learned District Judge must be upheld. 
The result is that the appeal is dismissed 
with costs. 

Mya Eu, J.— I agree. 

P.N./u.K, Appeal dismissed. 
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Page, C. J. akd Mya Bu, J. 

Official ilssff/Hcc— Appellant. 

V. 

IL Pope — Respondent. 

Civil Misc. Appeal No, 6 of 1932, Deci- 
dad on 14th March 1932. 

Presidency Towns Insol t ncy Act (ISOt',, 
S. 55— Unsecured creditor taking transfer 
for valuable consideration of whole of his 
assets from debtor knowing him to be in in- 
solvent circumstances— Transfer is not made 
in good faith within S, 55. 

If an unsecured creditor elects to take a trans- 
fer of tho whole of his properly from a debtor 
who is insolvent, tlio transfer has tho double 
effect of preferring his claim against tho transfer 
to tho claims of other unsecured creditors, and 
further of removing from tho reach of other 
creditors the whole of the assets out of which 

the unsecured creditors are entitled to receive a 
rateable distribution. Consequently where such 


a creditor takes a transfer of property for valua- 
ble consideration from tho debtor knowing that, 
he is in insolvent circumstances that he had no^ 
other available assets except those which are 
transferred to him and further knowing that if 
the whole of the assets are transferred to him 
there would be nothing left out of which any 
other creditors that the debtor might have could 

receive a rateable distribution, the transfer is not • 

made in good faith within S. 65 and is void 
against the estate of the insolvent : Tomlcins v. 
Saffenj, 3 A. C. 213 ; In re Sinclair, 26 C. D. 
319 ; 19 Cal. 223 ; A. I. R. 1925 Cal. 640 and 
A. I. n. 1927 Mad. 1013, Rel. on. [P 87 C 2} 

Ba Maio—lor Appellant. 

Aifjengar and U 2Vu'?i— for Respondent. 

Page, C. J. This appeal must be al- 
lowed. The proceeding out of which the* 
appeal arises was launched under S. 55, 
Presidency Towns Insolvency Act, upon 
the ground that the transfer by the deb- 
tor within four months of her insolvency 
of the whole of her assets to the respon- 
dent was a transfer otherwise than in 
good faith and for valuable consideration^ 
and void as against the Official Assignee. 

In my opinion, the case is concluded 
against the respondent by authority, and 
is within the words of Lord Blackburn in. 
Tomlcins v. Saffery (l) : 

“ It comes round to this, that I think 

that when they knew that the man was insol- 
vent and unable to pay his debts, when they 
know that this money was given them to prefer a 
particular body of creditors to all tho other credi- 
tors, if there were others, they w'cro then fixed 
with the knowledge of an infringement of tho 
statute, and although they were told by the 
man w'ho afterwards became a bankrupt that bo 
had no other creditors, they cannot -get out of 
it ; they took their chance. If ho had told them 
tho truth, and there had been in fact no other 
creditors, this transaction would have stood and 
boon perfectly good; if ho had any other creditors 
it would not stniid. They knew all that it was- 
necessary for them to know, and I think they 
took their chance, and they must take tho con- 
sequences.” 

Again, in Bx parte Chaplin, In re 
Sinclair (2) Cotton, L. J. observed : 

‘‘ In my opinion, if persons will take from a 
man who is in ditficuUies a deed of this descrip- 
tion, which has the effect of withdrawing, and 
is iutonded to withdraw, all tho property of tho 
debtor from tho legal process which his creditors 
have a right to enforce against him, and bank- 
ruptcy ensues, tho deed is void under tho bank- 
ruptcy law. It is fraudulent as well as void, 
wbotover may have been the view of those who 
wore engaged in tho transaction that it might be 
tho best thing for the debtor or that it might 
afford an effectual way of-paying tho creditors 
see Khoo Kw'ii v. Woof Taik Ilwat (3) ; Official 
Assignee of Bengal v. Tho Yokohama Specie 

1) [18781 3 A.O. 213=47 L.J.B.K. U. 

2) [18841 26 Ch. D. 310=53 hJ. Cb. 732. 

(3) [1802] 10 Cal. 223=10 I. A. 15. 
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Bcink Ltd. (d) and Official 4ssignee of Madras 
V. S. M. Sheik Moideen Roivther (5).” 

The facts are simple and undisputed. 
The insolvent who is a Mrs. Young, was 
proposing to start a millinery business in 
1928, and in order that she should be in a 
position to commence business, for she 
had no capital, the respondent agreed to 
guarantee an overdraft with the Char- 
tered Bank in favour of Mrs. Young for 
Es. 25,000 and also guaranteed the rent of 
the premises in which she was proposing 
to carry on the business. 

Now, the nature of this business which 
is that of a milliner and dressmaker is 
such that Mr. Pope, who is a business 
man, must have known that Mrs. Young 
would incur ordinary trade liabilities, 
and must have been aware that from time 
to time she would come under financial 
obligations to trade creditors. In the 
course of his evidence he stated: 

“I knew from the start that she would not be 
able to pay the bank as she was trading on an 
overdraft.” 

Periods of depression come to every 
trade from time to time, and in February 
1931 Mrs. Young found that she could no 
longer carry on her business. In these 
circumstances on 4th February 1931 the 
Chartered Bank wrote to the respondent: 

“H. Pope, Esq., c/o Messrs. Watson 

& Son, Ltd., Rangoon. 

Lear Sir, 

As all efforts to obtain a reduction in this 
client’s indebtedness to the bank are proving 
futile, this is to advise you that, as Guarantor, 
we intend calling upon you to liquidate the debt 
at the end of this month which please note. 

Yours faithfully, 

(Sd.) A. R. MacQueen, Agent.’* 

On receiving this notice of demand 
from the bank the respondent saw 
Mrs. Young, and asked her what she pro- 
posed to do about liquidating her liability 
to the bank. Mrs. Young frankly stated 
that she had not the money to pay off 
the debt, but that she was going to 
England and hoped to realize Es. 35,000 
from her father’s estate. Mr. Pope 
added: 

So I said that I would try and make arrange- 
ments with the bank as I had not the Rs. 20,000 

to spare and the bank agreed to receive it by two 
mstalments.” 

On 27th February 1931, Mrs. Young 
transferred by registered deed of sale 
everything that she possessed in Burma 

to the respondent, and four days later left 
the country. 

On 2nd June 1931, a petition was file d 

(4) AJ.R. 1925 Oal. 640=87 I.O. 392. 

(5) A.I.R. 1927 Mad. 1013=50 Mad. 948. 


for her adjudication, and she was adjudi- 
cated an insolvent on 16th June 1931. In 
due course, by two payments of Eupees 
16,521-2-9 and Es. 4,000 Mr. Pope 
liquidated Mrs. Young’s indebtedness to 
the Chartered Bank. 

It is common ground that there was 
valuable consideration for the transfer, 
but the question that falls for determina- 
tion is whether the Official Assignee has- 
discharged the Inirclen of proving that the 
transfer was not in good faith. 

Now, if an unsecured creditor elects to 
take a transfer of the whole of his pro- 
perty from a debtor who is insolvent, the 
transfer has the double effect of prefer- 
ring his claim against the debtor to the 
claims of other unsecured creditors, and 
further of removing from the reach of 
other creditors the whole of the assets 
out of which, according to the law of in- 
solvency, the unsecured creditors were 
entitled to receive a rateable distribution. 
The learned advocate for the respondent 
has stated that there \vas no evidence 
that the respondent knew that Mrs. Young 
had any otlier creditors. That is not 
what he says. The respondent himself 
said: 

‘T had no reason to believe that I^Irs. Young 
w’as in insolvent circumstances at any time. I 
did not know who lier creditors were besides 
those for whom I stood surety.” 

It is quite obvious that the respondent 
must have known that Mrs. Y'oung in the 
course of her business would contract cer- 
tain trade liabilities from time to time, and 
after the letter that he received from the 
bank on the 4th February it is, to my 
mind, incredible that he did not know that 
she was in insolvent circumstances. The 
respondent knew Mrs, Young well. She 
was a friend of his wife. He had taken 
so great an interest in her business, as a 
milliner and dressmaker that from the 
outset he had guaranteed the rent of the 
premises in which she was to carry it on, 
and also an overdraft of a quarter of a 
lakh with the bank. In my opinion, the 
only reasonable inference from the cir- 
cumstances disclosed in the evidence isi 
that at the time when this transfer was 
made by Mrs. Young to the respondent 
he knew that she had no available assets 
except those which were transferred to 
him, that she was in insolvent cir- 
cumstances and unable to carry on her 
business, and if the whole of her assets 
were transferred to him there would be 
nothing left out of which any other credi- 
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torg (hat she inighfc have could receive a 
rateable distrihiition. In those circum- 
stances, in rny opinion, the proper infer- 
ence to draw from the facts was that, 
allhougli no moral ohloquy attached to 
tlie transaction, for the respondent might 
quite honestly in his own interest have 
accepted this transfer, this transfer was 
not made in “good faith" within S. 55, 
Presidency Towns Insolvency Act, and 
therefore as against the estate of the in- 
solvent it is void. 

The result is that the appeal is allowed 
and the order from which the appeal is 
brought set aside, and order will he passed 
declaring that this transfer is void as 
against the Official Assignee. The pro- 
ceeds of the sale of the stock-in-trade of 
the business, which the respondent has 
receive 1, must be handed over to the 
Official Assignee, after deducting the ex- 
penses reasonably incurred in connexion 
therewith. 

Mya Bu, J. — I agree. 

p.n./r.k. Appeal alloioed. 
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Baguley, j. 

U Ba Pe and another — Appellants. 

V. 

Ma Lay — Bespondent. 

Second Appeal No 239 of 1931, Deci- 
ded on 2nd March 1932. 

Limitation Act (1908), S. 20 — Suit on 
bond — Claim time barred as against prin- 
cipal debtor but not as against surety — 
Surety is liable to pay debt and | laintiffs is 
entitled to decree as against him only — Con- 
tract Act (1872), S 137. 

'though the liabilities of tho princij al debtor 
and tlip surety arise cut of tho saiuo transai iioii, 
tho liabilities of the two persons uro chstim.1 for 
the pu poso of api'licatiou of S. iO. C<ni-o- 
qtientlv, even if a suit is barred by linhtaii. n as 
agaiirst tlio principal debtor, if the surety has 
made icitain jayments and endorsements on tho 
boml on which tho suit is based thus prevonimg 
liinitalion running as against him, the plauiUff is 
entit led I'r a decree though as against tUe surely 
only: V3 Bom. ‘^48; 44 Cal. 978; .4. 1. It. PJ‘..5 
Bam. 244; 0 T^om. G47 and 38 8t8, Pi //.; 

24 .1//. 604; 11 /!//. 310; 105 P.R l‘Jll), not Foil.; 
17 I. C. 019, Dist.; 30 7*. B. 1874; v. 

Frishy, 43 Ch. D. lOG and Cirtcr v. U'/itfe, 25 
C h. /). GOG. lief. 88 C 2, P b9 G 2] 

Pinidit—ioT Appellants. 

Ohan — for Bospondonb. 

Judgment. — The respondent sued tho 
two appellants on a bond which was exe- 
cuted by Ba Po as principal nnd Oke 
Gyi dolinitoly as surety. Certain do- 
foncos wore raised hub the plaint ilT was 
given a decree by tho trial Court with 


costs. On appeal the learned Additional 
District Judge conSrmed the decree of 
the trial Court, so this appeal would 
only lie on points of law. The bond ap- 
pears on the face of it time barred, but 
the lower Courts have found that Oke 
Gyi, the surety, made certain payments 
and endorsements on the bond which 
prevented limitation running as against 
himself. With regard to Ba Pe the find- 
ings are not definite: but there are no 
endorsements purporting to have been 
made on the bond by Ba Pe and this 
case was argued on the footing that 
limitation had set in as against Ba Pe 
so far as his own act was concerned, 
while Oke Gyi, the surety, had done cer- 
tain acts which prevented limitation 
arising as against him. 

In appeal it is argued on the one side 
that the claim being time barred as 
against Ba Pe the liability of his surety 
must be held to be barred by limitation 
also. On the other hand, it is argued 
that because Oke Gyi in the body of the 
bond states that, **in the event of Ba 
Pe’s default he will pay on behalf of Ba 
Pe." Any payments made by Oke Gyi 
must he regarded as payments on Ba Pe’s 
behalf as his agent and therefore limita- 
tion cannot have come into existence as 
against Ba Pe. This point is rather a 
nice one, and there seems to bo a diver- 
gence of opinion between some of the 
iligh Courts. Tho question to he decided 
is whether the liabilities of the prin- 
cipal and his surety, as far as tho cre- 
ditor is concerned, are entirely separate 
or are inseparably linked together. The 
High Court of Calcutta is definite on this 
I>oint, vide Brojendro Kishore v. Hindu- 
si'in Co-oj^crative Iimirance Society Ltd, 
( 1 ): 

’’Though tho liabililios of tho debtor as tbe 
surety arises out of tbe samo trausacliou, the 
liabililios of tbe two versons are distinct for tbo 
purpose of tbe applicatibu of S. 20, Limitation 

Act.” 

The Bombay High Court has held that 

”tbe priucipal debtor and the surety can each 
keep bis liability alive, though the remedy of tbo 
creditor may bo barred as against tbo other on 
account of limitation; vide Haghavendra Guru 
Uaow l^lahipat Krishna (2) where reference is 
also made to Qopil Daji v. Gopal Sonu (3). And 
niU-nlion may also bo drawn to llajarimalw, 

Krishna Raa ( 4).” 

‘ TiTTi9l7l 44 Cal, 978=39 I. C. 705. 

(2) A. I. R. 1925 Bom. 244=87 1. 0. 883—49 

Ik)m. 202. ^ ^ 

(3) tiecMl 28 Bom. 248=5 Bom. L. R. 1020. 

(4) [1880] 5 Bom. 647. 
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There is also an officially reported case 
of the Madras High Court, Subramania 
Iyer v. Gopala Iyer (5), in which it was 
held that 

“the omission of the creditor to sue the debtor 
within the period of limitation is not an act, 
the legal consequence of which is the discharge of 
the debtor and such omission has not the effect 
of discharging the surety under Ss. 134 and 137, 
Contract Act.” 

It was argued as against this that the 
Madras High Court had not been con- 
sistent in following this owing to an un- 
reported case, viz., Velayudham Pillay 
V. Vaithyalingam Pillay (6), but this 
case was a case in which the principal 
and his universal donee were sued. It 
was not a case of the principal debtor 
and his surety, and this case does not 
seem to have been officially reported. 
There is also an old ruling of the Chief 
Court of the Punjab, Siija v. Pahilwan 
(7), in which although the point was not 
really before the Court, the case arose 
out of a suit in which a surety had paid 
up the principal’s debt to the latter’s 
creditor after it had become time barred 
as against the principal debtor, but not 
as against the surety, and nowhere is it 
mentioned that the surety was not really 
liable. On the other hand, the High 
Court of Allahabad in Ranjit Si-ngh v. 
Naubait {S)he\di that where the judgment- 
debtor having made a default in payment 
of the instalments delayed taking out exe- 
cution of the decree until execution had 
become time barred, the creditor had 
forfeited his remedy against the sureties 
also, and in this case the Court followed 
the previous ruling of the Allahabad 
High Court: Badha v. Kinlock (9), the 
head note of which runs as follows: 

“The omission of the creditor to sue his 
principal debtor within the period of limitation 
discharges the surety under S. 134, Contract Act, 
even though the nonsuing within such period 
arose from the creditor a forbearance.” 

And the same view has been taken by 
the Chief. Court of the Punjab in Harbans 
Lai V. Nathoo (lO) in which Gopal Daji 
V. Gopal (3) was disapproved and an 
English case, Allisoji v. Frisby (ll), was 
followed. It seems to me that Allison v. 

(11) is a misleading case so far 

(c) L191-2] 33 Had. 308=7 I. G. 898. 

(6) L1913] 17 1. G. 619. 

. (7) 118781 30 P. R. 1878. 

(8) 11902] 24 All. 604=(1902) A. W. N. 160. 

(O) [1889] 11 All. 310=(1889) A. W. N. 94. 

(10) [1919] 105 P. R. 1919=63 I. 0. 586, 

(11) [1890] 43 Oh. D. 106=59 L. J. Oh. 94=61 
L. T. 632=38 W. R. 65. 
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as the Indian law is concerned because 
it definitely turns upon the actual word- 
ing of the English statute, Peal Property 
Limitation Act, 1874, S. 8, which lays 

down that certain suits are barred 
“unless in the meantime some part of the prin- 
cipal money or some interest thereon, shall have 
been paid, or some acknowledgment of the right 
thereto shall have been given in writing signed 
by the person by whom the same shall be pay- 
able, or his agent ” 

and the point which was taken in the 
judgment that in this section nothing is 
said with regard to by whom the money 
must be paid. And it must be remem- 
bered that in the corresponding section 
of the Limitation Act, it is necessary 
that the payment which keeps the liabi- 
lity alive must be paid as such by the 
person liable to pay the debt, legacy, c-r 
by his agent duly authorized on this 
behalf. Allison v, Frisby (ll) also is 
not a general statement of the English 
law which can be found in Carter v. 
White (12), where Lindley, L. J., states: 

“Is it a law that the creditor who neglects to 
sue his debtor till the statute has run will there- 
by discharge his surety ? There is no decision 
to that effect. On the contrary, the true prin- 
ciple is that mere omission to sue does not 
discharge the surety because the surety can him- 
self set the law in operation against the debtor.” 

In ray opinion, the Punjab case must 
be regarded as founded upon misappre- 
hension. It overlooks the difference in 
the wordings of the statute with which 
Allison v. Frisby (ll) was concerned, 
while it states that Velayudham Pillay 
V. Vaithyalinga Pillay (6) dissents from 
Gopal Dajiy. Gopal Somi {3), where, 
as it seems to me, that the ruling was on 
different facts. It was not a case in 
which the relative liabilities of the prin- 
cipal debtor and his surety were con- 
cerned. The Allahabad case is merely 
one of a series of Allahabad decisions in 
which this Court has held this view, and 
with respect I must dissent from it. 

For these reasons I hold that the 
remedy of the plaintiff against Ba Pe is 
barred by limitation, whereas Oke Gyi is 
liable to pay the debt. I therefore vary 
the decree of the lower appellate Court 
and give the plaintiff-respondent a decree 
against Oke Gyi only. There will be no 
order for costs in this Court, bub Oke 
Gyi must bear Ma Lay’s costs in both 
the lower Courts. 

P.N./r.K. Order accordingly . 

(12) [1877] 25 Ch. D. 666=54 L. J. Ch. 138=^6 
L. T. 670=32 W. R. 692. 
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Vrllu 'fhnvar and Applicants. 

V. 

Fmprror — 0 pi)usi te P art y. 

Criminal Misc. A[ii)ln. No. -17 of 1931, 
Deciiled on 19th .Tainiary 1932, o-rising 
out of Criminal Regular Trial No. 141 of 
1931 of Court of the Headquarters Ma- 
gistrate, I’yapon. 

^a) Criminal P. C. fl898), S. 526 — Ap- 
plication containing specific allegations sup- 
ported by affidavit— Court should regard al- 
legations to be correct in absence of evi- 
dence in rebuttal or statement by judicial 
officer concerned duly tendered by Crown. 

If specific allegations arc made in the appli- 
cation for transfer and tbo allegations arc sup- 
ported by aflldavitfi, in tlie absence of ovidcnco in 
rebuttal or a statement by the judicial otlicer 
concerned duly tendered by tbo Crosvn, tho 
Court for tbe purpose of deciding the application 
for transfer ought to treat such allegations as 
being correct, unless the allegations appear to 
the Court to he inherently untrustworthy. In 
every case where allegations in a petition for 
transfer arc made against a judicial olUcer it is 
fair and proper that the Crown should be repre- 
sented. LP 01 0 1] 

(b) Criminal P. C. (1898), S. 526 — 
Attempt to influence decision of Magistrate 
in matter before him or to approach him ex- 
cept in manner permitted by law is to be 
condemned— Applicants reasonably fearing 

that they will not obtain impartial justice — 
Petition should be allowed. 

11 is a fundamental of the due administration 
of justice that Judges and Magistrates should 
not only be fair and impartial, but also should 
appear to reasonable persons to bo fair and im- 
partial, and that neither accused persons nor 
litigants should have any reasonable ground for 
supposing that tlio Judge or ^ilagistrate, who is 
Irving a case in which they are concerned is 
biassed either in their favour or against thorn. 
Any direct or indirect attempt to inllucnco tho 
decision of a Judge or ^lagistrate in a matter of 
^vbich it is his duty to take cognizance in a 
judicial capacity or to approach him in connex- 
ion with any proceeding within hi.s jurisdiction 
except in the manner prescribed by law, invaria- 
hlv excites general and wholr-ho.avted condemna- 
tion. The decision of a Judge or Magistrate may 
bo right or wrong, but that directions should bo 
issued, or suggestions made, to a Judge ora 
Magistrate as to whai bis decision should bo in 
a matter or proceeding before him is utlorly ro- 
prehensiblo. and will not bo tolerated. Serjeant 
V. Da/c, (IBH) 0 Q. Ji. D. 558, Jld. on. LP 01 0 2] 

Where the applicants reasonably fear that 
they might not obtain impartial justice if crimi- 
nal proccedirgs are continued before a particular 
>Iagistrato, an order of transfer should bo made. 

[P92C21 

liofi^ioY Applicants. 

Gannt—iov tho Grown. 

Judgment. — This is an application for 
the transfer of certain criminal proccocl- 
ings from tho Court of tho Hoadquartors 
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Magistrate of Pyapon to a Court in some 
other district. If the allegations set out 
in the petition and in the affidavits in 
support of it are true I have no doubt 
that an order of transfer ought to be 
made. 

Mr. Barrotto is both the Deputy Com- 
missioner and tho District Magistrate of 
Pyapon, and I agree with the view of 
my learned brother Sen, J., to \vhom an 
application for the transfer of these pro- 
ceedings has already been made, that the 
diary of the First Additional ^lagistrate 
of Bogale, who granted bail to the first 
petitioner, supports the allegation that 
he subsequently cancelled the hail bond 
by the sureties of the first petitioner 
'under orders of the District Alagistrater 
Pyapon”: see diary order of 12th March 
1931. That is one of the allegations up- 
on which the present application for 
transfer also is based. If it is the fact 
that tho District ^Magistrate of Pyapon 
gave directions to or otherwise attempted 
to influence a "Magistrate, who for certain 
]nirpo3es was subordinate to him, in res- 
pect of any order that might be passed 
by tho Alagistrate in the exercise of the 
jurisdiction with which he had been en- 
trusted, 1 do not hesitate to say that the 
District Magistrate acted not only indis- 
creetly, bub most improperly. 

It is further alleged that on another 
occasion the District Magistrate, acting 
either in that capacity or as Deputy 
Commissioner of Pyapon, wrote to the 
Additional Sessions Judge who had grant- 
ed bail to the first petitioner requesting 
the Additional Sessions Judge to review 
tho order that he had passed if he could 
see his way to do so. It is alleged that 
the Additional Sessions Judge replied: 1 
am afraid I have no power to review my 
own order.*’ What tho Additional Ses- 
sions Judge ought to have done was bo 
liavo taken immediate steps to ensure 
that in the future ho should not again be 
interfered with by tho District Alagis- 
trato in tho exercise of tho criminal juris- 
diotion that had been committed to his 
trust. If this allegation also is trvio it 
would afford a further ground for conclu. 
ding that the District M^istrate of 
Pyjxpon had acted in connexion with the 
present case in an unjustifiable and im- 
proper manner. 

It is also alleged that when the second 
petitioner, who is an accused in the case, 
on 26th Soptomhor 1931, complained to 
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the Headquarters "Magistrate that he had 
been ill-treated by the police, the Head- 
quarters Magistrate, who twice had re- 
fused to grant bail to the first petitioner 
but whose order on each occasion had 
been set aside, warned the second peti- 
tioner that if he failed to substantiate 
the complaint against the police he would 
be liable to 1)6 whipped. 

The petition for transfer contained 
other allegations, but for tlie purpose in 
hand it is unnecessary to consider them. 
No affidavits in reply to the allegations 
set out in the application for transfer 
have been filed. What purported to be a 
report to the Court by the District Ma- 
gistrate however has been received, but 
in the circumstances I do not think that 
the Court ought to act upon it. If spe- 
cific allegations are made such as those 
set out in the application for transfer 
and the allegations are supported by affi- 
davits, in my opinion, in the absence of 
evidence in rebuttal or a statement by 
the judicial officer concerned duly ten- 
jdered by the Crown, the Court for the 
ipurpose of deciding the application for 
transfer ought to treat such allegations 
as being correct, unless the allegations 
appear to the Court to be inherently un- 
trustworthy. In every case where al- 
legations in a petition for transfer are 
made against a judicial officer it is fair 
and proper that the Crown should be re- 
presented. 

A preliminary inquiry into the case 
against the petitioners is now being held 
by the same Headquarters Magistrate, 
and if a committal order is made the 
trial will probably be held before the 
Sessions or Additional Sessions Judge of 
Pyapon. The petitioners state, having 
regard to the action which they allege 
has been taken by the District Magistrate 
in interfering with the administration of 
justice by judicial officers in the district, 
they apprehend that they may not ob- 
tain impartial justice if the case is in- 
vestigated or tried by a judicial officer in 
the district over which the District Ma- 
gistrate of Pyapon has charge. 

When an application for a transfer of 
these proceedings was before Sen, J., on a 
previous occasion the learned Judge 
stated that he wa 3 

not satisfied that the Magistrates who have 
dealt with the case have shown any real bias 

against the petitioners The most that can 

be said on behalf of the petitioners is that the 
police have displayed excessive zeal in this case, 
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and that the District ^Magistrate has also taken 
an active interest in the case.” 

With all due deference if I had taken 
the same view of the matter as that 
which commended itself to the learned 
Judge, and I had thought that the Ma- 
gistrates in the Pyapon District bad 
shown any bias at all against the accused, 
I should have felt bound to transfer the 
proceedings from their jurisdiction. It is 
a fundamental of the due administration 
of justice that Judges and ^lagistrates 
should not only be fair and impartial, but 
also should appear to reasonable persons 
to be fair and impartial, and that neither 
accused persons nor litigants should havej 
any reasonable ground for supposing that! 
the Judge or Magistrate who is trying a' 
case in which they are concerned is bias-i 
sed either in their favour or againstj 
them. The law, as Lush, J., observed ini 
Serjeant v. Dale (l) at p. 567 : 

“has regard not so much perhaps to the motives 
which might be supposed to bias a Judge as to 
the susceptibilities of tbe litigant parties. Tho 
important object, at all events, is to clear away 
everything which might endanger suspicion and 
distrust of tho tribunal, and so promote the 
feeling of confidence in the administration of 
justice which is so essential to social order and 
security.” 

The Courts of law, as well in Burma as 
in the other provinces of British India, 
have consistently administered justice 
with a fairness and impartiality that has 
excited admiration nob only in India and 
Burma but throughout the civilized 
world. On the rare occasions on which 
a judicial officer has deviated from the 
strict standards to which he is bound to 
conform, with the approbation of all 
right-thinking persons, it has been made 
impossible for him further to pollute the 
source from which justice flows. 

Now, one of the essential ingredients of 
the due administration of justice is that 
every order passed by a judicial officer 
should be the outcome of his own impar- 
tial and unprejudiced opinion. It is for 
this reason that any direct or indirect at- 
tempt to influence the decision of a Judge 
or Magistrate in a matter of which it is 
his duty to take cognizance in a judicial 
capacity, or bo approach him in connec-^ 
tion with any proceeding within his juris- 
diction except in the manner prescribed 
by law, invariably excites general and 
whole-hearted condemnation. The deci- 
sion of a Judge or Magistrate may be 

(1) tlSTV] 2 Q. B. D. 568=r46 L. J. Q. B. 781= 
37L.T. 153. 
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right or wrong — no one is infallible — but 
that directions should be issued, or sug- 
gestions made, I care not from whomso- 
ever they come to a Judge ora Magistrate 
xs to what his decision should be in a 
matter or proceeding before him is utter- 
ly rei)rehensible.and will not be tolerated. 

In order that injustice should not be 
done to the District Magistrate and the 
Headquarters Magistrate against whom 
allegations are made in the application 
for a transfer of these proceedings I have 
perused the report of the District Magis- 
trate of Pyapon which he has forwarded 
to the Court, and in considering whether 
a transfer should be ordered I shall not 
travel outside the three specific alloga- 
tions which I have mentioned. 

As regards the allegation in para. 4 of 

the petition, 

“that the learned District Magistrate acted 
wrongly in inflaoncing the learned First Addi- 
tional ^^agi 9 trato to cancel the bail bond result- 
ing in the first petitioner being re-arrosted by 
tin pDlice,” 

the report does not appear to contain any 
denial or explanation. As regards the 
allegation in para. 10 of the petition that 

“the Deputy Commissioner wrote to the Addi- 
tional Sessions Judge ‘to request if you would 
see your way to review your order of bail, ’’ 

the allegation appears to be borne out by 
the diary of the Additional Sessions 
Judge, and the District Magistrate has 

reported that . 

“it appeared to me that there wore sufBciont 

grounds for the Additional Sessions Judge to re- 
view his order, ani instead of returning the re- 
port to the District Superintendent of Police I 
submitted it to the Additional Sessions Judge re- 
questing him if ho could see his way to review 
his order of bail. The Additional Sessions Judge 
returned the report to mo saying that ho had no 
power to review liis order, and I accordingly in- 
structed my otUco to put up the ruling on the 
subject (vide p. lOG-l. para. 7, Soboni’s Criminal 
Procedure Code, Edn. 10) which possibly 
escaped the Ad litioual Sessions Judge’s atten- 
tion. The Additional Sessions Judge, on receipt 
of the ruling quoted, reviewed his order and 

cancelled the bail." 

I foel bound to say that in approaching 
tho Additional Sessions Judge in this 
manner tho District ^lagistrato acted 
most improperly. If it was considered 
expe lient to obtain a reversal of the order 
granting hail to tho first petitioner a for- 
mal aiM'lication should have been pre- 
sented to tho Court in that behalf as pro- 
vided by law, and for the action of the 
District Magistrate in communicating 
with tho Additional Sessions Judge m 
tho manner ho did, in my opinion, there 
can be no justification or excuse. I re- 
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gat'd it as a matter of the utmost impor- 
tance that it should be made known and 
understood that any attempt to interfere 
with a judicial offiuer in the exercise of 
his judicial functions is not to be permit- 
ted and will not be countenanced under 
any circumstances, and that any person 
who seeks to approach a judicial officer 
in connexion with a proceeding that is 
sub judice before him otherwise than in 
the manner permitted and prescribed by 
law will incur the reprobation of all 
right-thinking people, and wdll be sub- 
jected to such pains and penalties as the 
Court has at its disposal. As regards the 
allegation in para. 14 of the petition that, 
when the second petitioner complained 
to the Headquarters Magistrate who is 
now investigating tho case against the 
petitioners that he had been ill-treated 
by the police, tho Magistrate 

“warned him that if he failed to substantiate 
his allegations he was liable to whipping,” 

the only explanation vouchsafed in the 
report of the District Magistrate is that: 

“the learned Magistrate stated to mo that ho 
warned tho accused Mauickam that he would be 
liable to punishment if ho failed to substantiate 
his allegation against the police. Tnis ho states 
is the practice he adopts in all such com- 
plaints.” 

If that is tho practice of tho Magis- 
trate the sooner it comes to an end tho 
better. It must not he taken that I desire 
or pretend to express any opinion as to 
the merits of the case against the peti- 
tioners. I know nothing, and I say noth, 
ing, about it. On the present application 
the sole question that falls fordetormina- 
tion is whether it is expedient in the in- 
terest of justice that the proceedings 
should be transfervod from tho Pyapon 
District. I think it is. 

In tho circumstances to which I have 
referred it appears to me not unreason- 
ablo that tlie petitioners should fear that 
they might not obtain impartial justice 
if the criminal proceedings against thein 
now under invostigation are continued in 
tho Pyapon District, and 1 \\avo no doubt 
that an order of transfer should bo made. 
Those proceedings will be transferred 
from tho Court of tho lloadquartors ]\Ia- 
gistrato of Pyapon, and will bo fqrwardod 
to tho District Magistrate of Rangoon to 
bo disposed of by tlio District Magistrate 
or some other Magistrate in Rangoon as 
ho may direct according to law. 

r.N.'H.K. pruNtetf. 


Vellcj Thevar V. Emperor (Page, G. J.) 
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Carr, J. 

McLung Kyi Pe — Applicant. 

V. 

Ma Htu In — Opposite Party. 

Criminal Revn. No. 437-B of 1931, 
Decided on 15th December 1931, against 
order of Headquarters Magistrate, Mer- 

Criminal P. C. (1898), S. 488 (3) Person 

wbo has already undergone imprisonment for 
default cannot be sentenced second time for 
same default. 

Ubder S. 488 (3) a person makiDg default in 
resvect of payment of certain arrears of main- 
tenance cannot be sentenced a second time to 
imprisonment for the same default for which he 
has already undergone a sentence of imprison- 
ment ; 3 IV. R. 61 and 12 P. B. 1919 Cr., Dist. 

LP 94 C 1] 

Judgment. — This proceeding arises 
out of two successive applications for the 
recovery of arrears of maintenance under 
S. 488 (3), Criminal P. 0., made in the 
Court of the Headquarters Magistrate of 
Mergui. 

Both cases were very carelessly dealt 
with by the Magistrate, and the District 
Magistrate in making his order of refer- 
ence has been to some extent misled by 
the Headquarters Magistrate’s orders, so 
that the facts stated in tha order of re- 
ference are not entirely correct. 

On 9th May 1931, Ma Htu In applied 

for the recovery of Rs. 40, being arrears 

of maintenance at Rs. 5 a month from 

♦ 

the respondent, Maung Kyi Pe. A dis- 
tress warrant was issued and after con- 
siderable delay Rs. 5 was realized by the 
sale of the respondent’s property. This 
distress warrant was actually issued for 
nine months’ arrears, being the sum of 
Rs. 45. This was incorrect and the 
Magistrate displayed great carelessness 
in signing it. After the Rs. 5 had been 
realized, the Magistrate proceeded to sen- 
tence the respondent to one month’s 
simple imprisonment. That order was 
passed on 24th August 1931, 

On I9th September, Ma Htu In filed a 
further application in which she stated 
that there were Rs. 30, arrears of main- 
tqnance, and Rs. 29-8-0, as costs, still 
outstanding from the first application 
and furthar that since then there had 
accumulated further arrears of Rs. 20 for 
four months* allowance and she asked 
that a warrant might be issued under 
S. 488 (3), ^Criminal P. C. The Magi- 
strate apparently did not read this peti- 
tion. He examined Ma Htu In on oath, 


but her statement was solely confined to 
the arrears of Rs. 35, maintenance from 
the previous application and the question 
of costs and of the further arrears was 
not even touched upon. The Magistrate 
did not issue a fresh warrant but again 
passed an order sentencing the respon- 
dent to one month’s rigorous imprison- 
ment for the same arrears of Rs. 35 for 
which the previous sentence had been 
passed. Again, in his order he made no 
mention of the fact that further arrears 
had accumulated and was being claimed. 
He remarked in his order ; 

“The imprisonment, if served, does not absolve 
the person from liability for arrears of mainten- 
ance : Queen v. Moodoosoodun De (l) and E7n- 
peror v. Budhu Bam (2); (Soboni’s Criminal 
Procedure Cede, latest edition, p. 1045).” 

He seems to have considered that as 
justifiction for passing a second sentence 
for the same arrears for which the res- 
pondent had already been imprisoned. 

The original decisions quoted in So- 
honi’s Criminal Procedure Code are not, 
I think available at Mergui, and there- 
fore neither the Headquarters Magistrate 
nor the District Magistrate can be 
blamed for not referring to the original 
decisions. I have myself referred to 
them and I find that in fact neither of 
them touches on the question now in 
issue at all. 

Queen v. Moodoosoodun De (l). This 
case deals simply with the question whe- 
ther after imprisonment in default of 
payment of fine has been served the 
offender is still liable to have the amount 
levied by a sale of his moveable property. 
There is nothing whatever about main- 
tenance in this case. 

The other case Empress v. BudJm Earn 
(2), also does not touch this question. 
The petitioner had been sentenced to six 
months’ simple imprisonment for default 
in paying maintenance for a period of 
over six months, and the High Court at 
Lahore held that this was a legal sen- 
tence. 

These decisions are therefore of no use 
in the present proceeding and I am com- 
pelled to say also that even the mislead- 
ing note in Sohoni’a Code of Criminal 
Procedure did not justify the Magistrate 
in passing a second sentence of imprison- 
ment Jor the sa me default. 

(1) 3 W. R. 6lCr. 

(2) [1919] 12 P. R. 1919 Cr.=20 Cr. L. J. 367 
=50 I. C. 847. 
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Tliere does nofc appear to be any posi- 
tive decision on the question wlietl^er 
uruler S. 488 (3) of the Code a defaulter 
can Ijo sentenced a second time to iinpri- 
sontnent tor a default for which ho ha,s 
jaiready un lerf*one a sentence of impri- 
.sonment ; but 1 have not the slightest 
hesitation in saying that the passing of 
tlie second sentence in such circumstances 
I ^ ^ variance with the principle 

of criminal law and cannot bo upheld. 

I set aside the order of the Headquar- 
ters Magistrate sentencing Maung Kyi Pe 
in his Cr iminal Miscellaneous Case 
No. 58 of 1931 to one month’s rigorous 
imprisonment and direct that Maung Kyi 
Pc he discharged in resiiect of the ar- 
rears of Rs. 35, and that tlie hail bond 
on which ho has been released under the 
District Magistrate's orders ho cancelled. 

That however cannot be the end of tlie 
case. As I have already said, Ma Htu 
in her second application claimed to 
recover further arrears of Rs, 20 for four 
months’ allowance and that claim the 
Magistrate has not yet dealt with. His 
Criminal Miscellaneous Case No. 58 of 
1931 is therefore remanded to the Magi- 
strate who will proceed to deal with it 
in accordance with law by issuing a 
warrant for the total amount claimed 
and if on that warrant the arrears are 
not realized, by considering the question 
wiiether Maung Kyi Pe should or should 
not be sentenced to imprisonment in res- 
pect of the arrears of Rs. 20, whicli was 
not dealt with in the earlier case and I 
express the hope that this time in deal- 
ing with the application the ^.lagistrato 
will disiday more care than he has done 
in the previous proceedings. 

The District Magistrate in his order of 
reference has raised the question whe- 
ther under S. 488 (3) of tho Code the 
total sentence which may bo passed at 
any one timo is restricted to one month 
or whether a defaulter may bo sentenced 
to one month’s imprisonment in respect 
of each montli's arrears. Since in both 
proceedings tho Hoadquarters ^lagistrato 
passed only a sentence of one month’s 
imprisoninont, this question does not 
seem to mo to arise, and I, therefore ox- 
j)roGs no opinion upon it oxcefiL that tho 
decision in Zaw Ta v. Emperor (3), ap- 
pears lo bo tlio latest autlioritative Bur- 
ma ruling on tlio question and that thero- 

( :*) A. 1. K. 1011 h. B. 103=^ = 
16 Cl*, h. J. •134=*24 1. C. 170. 


fore unless and until that decision is 
overruled, Magistrates in Burma should 
1)0 guided by it. 

J’.N./r k. Order set aside» 
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Heald and Brown, JJ. 

U Ba Applicant. 

V, 

Ma Aye — Opposite Party. 

Criminal Revn. No. 521-B of 1931. 
Decided on 2nd February 1932, against 
order of Second Addl. Magistrate, Ingabu, 
in Criminal i\Iisc. Trial No. 23 of 1931. 

^ Criminal P. C. (1898 as amended by Act 
18 of 1923), S. 488 (1) and (3) — “Sufficient 
cause*’ — Claim for arrears of maintenance 
in favour of child — Person against whom it 
is made can raise plea that child has become 
major and is able to maintain itself. 

The words “sufliciont cause’’ are very wide to 
justify the raising of a plea that tho order of 
maintenance passed under S. 488 in favour of a 
child has become spent owing to the child 
having attained majority and being able to 
maintain itself. Consequently if tho Court duds 
on defence raised that the child has attained the 
ago of majority and is able to maintain itself 
during tho period for which arrears are claimed, 
it should refuse to grant those arrears : 19 All. 
bO(F.B.), Pel on.\ 5 A /P 220 and 25 AIL 165, 
ReJ. [P 95 0 ‘21 

V enkairam — for Applicant. 

Carlos — for Opposite Party. 

Judgment. — On 26th June 1911, an 
order was passed by the First Additional 
Magistrate of Ingabu, directing the peti- 
tioner U Ba Thaung to pay to the res- 
pondent, his wife ^laAye, a sum of Rs. 5 
a month as maintenance for his daughter 
aged 2. In 191G an application was 
made hy Ma Aye for an increase of the 
amount of maintenance but that appli- 
cation was unsuccessful. On 4th Juno last 
Ma Aye applied to tho Magistrate claim- 
ing arrears of maintenance for four 
months. Ba Thaung objected to the 
claim on the ground that his daughter is 
now of ago. Tho i^Iagistrate refused to 
consider this aqiplication but direotoA Ba 
Tiuiung to make a separate application 
under S. 189 to have the order for main- 
tenance of liis child set aside. Ba 
Thaung made an application in revision 
against this order to tho Sessions Judge 
and tho Sessions Judge has submitted the 
proceedings to this Court with a rooom- 
mondation that tho order of tho Magis- 
trate should ho set aside. 

Wo are given to understand that in the 
interval Ba Thaung has made an applica- 
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tioD uader S. 439 and that that applica- 
tion has been successfal. The respon- 
dent Ma Aye however claims that in the 
interval until the setting aside of the 
orders she is entitled to claim mainten- 
nanoe. It is admitted that the daughter 
for whom maintenance is claimed is now 
2*2 years old. Two matters have been 
argued before us in the hearing of this 
application : firstly as to the meaning 
of the word “child” in S. 483, Criminal 
P. C., anrl secondly as to the meaning of 
Cl. 3 of that section, S. 488, Gl. (1), 
lays down that 

“if any person having sufficient means neglects 
or refuses to maintain his wife or his legitimate 
or illegitimate child unable to maintain itself, 

the District Magistrate may order such 

person to make a monthly allowance for the 
maintenance of his wife or such child.” 

Tiiere is no deBnition in the Code of 
Criminal Procedure as to the meaning of 
the word “child.” It is argued on be- 
half of the petitioner that the word 

child” must mean a person, under the 
ago of majority. The term “child” does 
ordinarily signify a young person but it 
is also sometimes used as synonymous 
with the term “son” or “daughter.” 
There is authority for the view that the 
provisions of S. 488 as to children cannot 
apply after the child has attained the age 
of majority, but cases undoubtedly do 
arise where a son or daugther after at- 
taining the age of majority, is unable to 
maintain itself and we should hesitate to 
lay down as a rigid rule that in no such 
case could an order of maintenance in 
favour of a child be enforced as regards a 
major. It is clear however that the sec- 
tion ordinarily contemplates a case of a 
child unablo to maintain itself owing to 
its tender years, and in ordinary cases a 
strong presumption would arise that 
when a child reached the age of majority 
it was no longer unable to maintain itself 
under the provisions of the section. It 
is not necessary however for us to come 
to any definite finding on this point as 
that is not the question which directly 
arises in the application before us. 

The question we have to decide is whe- 
ther the person against whom an order 
for maintenance has been passed when 
ordered to pay up arrears of maintenance 
is' entitled to resist that order on the 
ground that his child is now of ago and 
able to maintain itself. A number of 
rulings on this point have been cited to us. 


It was held in In re Din MuJiajnmad 
(l) that in a defence for an application 
for arrears of maintenance a liusband 
could plead that he hal been divorced 
from his wife. In the case of Shah Ahn 
Ilyas V. Ulfat Bibi (2) a Fall Bench by a 
majority took the same view of the law. 
In the case of Prahhii Lai v. Rami (3) 
it was held that' an agreement come to 
betsveen the parties subsequent to an 
order of maintenance could not be pleaded 
in answer to a claim for arrears. This 
view of the law was founded on the 
wording of S. 490 whicli lays down: 

‘ A copy of the order of maintenance shall bo 
given without payment to the person in whose 
favour it is made, or to his guardian, if any or to 
the person to whom the allowance is to paid 
and such order may be enforced by any Magis- 
trate in any place where the personagainst whom 
it is made may be, on such Magistrate being 
satisfied as to the identity of the parties and the 
nonpayment of the allowance due.” 

These cases were however all decided 
prior to 1923. Before that date Cl. (3) 
of 3. 488 read : 

“If any person so ordered wilfully neglects lo 
comply with the order, any such Magistrate may 
. . , . issue a warrant.” 

In 1923 the section was amended and 
the clause now reads: 

“if any person so ordered fails without sufficient 
cause to comply with the order, any such ^lagis- 
trate may issue a warrant.” 

A warrant can therefore only issue 
when the person ordered to pay has failed 
to do so without sufficient cause. The 
words “without sufficient cause ” are 
very wide and seem to us to justify the 
raising of a plea that the order has be- 
come “spent” owing to the child for 
whom the maintenance was ordered hav- 
ing attained the age of majority and be 
ing able to maintain itself. That is the 
view which was taken even under the old 
section by a majoi-ity of the Full Bench 
of the High Court of Allahabad in Shah 
Abii Ilyas' case (2) where the defence 
raised was the divorce of the wife in 
whose favour maintenance was ordered. 
We do not consider it can have been the 
intention of the legislature that an order 
which obviously is spsnt can still be en- 
forced until the person affected thereby 
shall have made a formal application 
under the provisions of S. 489. The fact 
that an order is so spent seems to us to 
be sufficient cause within the meaning of 

Cl. (3), S. 488. 

(1) L18821 5 All. 226=(1832) A. W. K. 237. 

(2) LlSOGl 19 All. 50=(189G)A. W. N. 173. 

(3) U903] 25 All. 1G5. 
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We therefore set aside the order passed 
by the Magistrate on 11th June refusing 
to entertain Ba Thaung’s objection to the 
payment of maintenance on behalf of his 
daugliter, and direct that the Magistrate 
shall consider tl)at petition on its merits 
and that if the Magistrate is satisfied 
that Ba Thaung’s daughter ‘was of age 
and able to maintain herself during the 
peiiod for wiiich the arrears were claimed 
the application of Ma Aye, to have an 
order passed for payment of those arrears 
should l)e dismissed. The respondent Ma 
Aye will pay the applicant Ba Thauiig his 
costs in this Court; advocate's fee two 
gold mohurs. 

P.N./R.K. Order set aside. 
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Pack, C, J. and Mya Bu, J. 

L. Datoson and others — Creditors. 

V. 

J. Tlormasji and others — Liquidators. 

. Civil Misc. Apiieals Nos. 19 and 25 of 
1932, Decided on 1st February 1932, 
against order of High Court on Original 
Side in Civil Misc. No. 180 of 1931, 

(a) Companies Act (1913), S. 153 — Order 
rejecling proxy forms used at meeting under 
S. 153 and requiring that another meeting 
should be held is “judgment” within Letters 
Patent Rangoon (1922), Cl. 13. 

Under the provisions ot S. 168, creditors cast- 
ing their votes at a duly convened and con- 
ducted meeting of creditors for or against a 
scheme of arrangement are entitled to liavo the 
result cf the poll recorded. Whero the Court 
orders that proxy forms used at a meeting should 
he rejected and another rticeting of the rreditois 
should bo lield, such an order is a “judgment” 
witljin 01.18, Letters Patent, and is appealable 
since the effect of the oider is to finally deter- 
miuo that the decision of the creditors who had 
duly voted for or against a scheme at the meet- 
ing should net bo ascertained or recorded and 
to render inoperative the poll, that had been 
taken at the statutory meeting: A. 1. It. 1927 
Cal. G^d,nel.on. LP 0 2] 

(b) Companies Act (1913), S. 153— Scru- 
tineers appointed to help chairman whose 
decision under order of Court is to be final 
as to admissibility of any proxy, have no 
locus standi to file petition for directions 
as to validity of certain proxies used at 
statutory meeting. 

Whero certain scrutinoens are appointed by 
the Court to assist the chairman of a statutory 
meeting of creditors held under S. 163, and 
under order of the Court the decision of the 
chairman ns to the admissibility of any proxy 
is to be final subject to Court's order of rovisiou, 
the scrutineers have no locus staudi to file a 
petition for directions as to the validity of cer- 
tain proxies used at the statutory meeting The 
Court ought not to oxerche its powers of revi- 
sion unless and until the chairman of the meet- 


ing has given his decision as to the admissibility 
of the proxies. 97 C 2] 

McDonnell, You7tg and Leach — for 
Creditors. 

Lambert — for Liquidators. 

Page, C. J. — On 15th December 1931, 
Messrs. Stuart, Smith and Allan, Char, 
tered Accountants, who bad been ap- 
pointed scrutineers by the Court to assist 
the chairman of a statutory meeting of 
creditors held under S. 163, Companies 
Act (7 of 1913), filed a petition for direc- 
tions as to the validity of certain proxies 
which had been used at the statutory 
meeting. 

My learned brother Das, J., beard the 
petition and held that as 

“the contravention of R. 145 is fatal to the 
proxy form all the proxy forms used in thi^ 
matter must be rejected; so the result is that 
another meeting of the creditors must bo held.” 

Appeals against the order of Das, J., 
have been preferred by the liquidators, 
by certain gentlemen who have been 
elected to form a committee of the credi- 
tors, and by certain other creditors. 

A preliminary objection has been raised 
on behalf of certain of the creditors that 
no appeal lies from this order. In my 
opinion the preliminary objection fails 
Under the provisions of S. 153 creditors 
casting their votes at a duly convened 
and conducted meeting of creditors for 
or against a scheme of arrangement are 
entitled to have the result of the poll 
recorded. The decision of the creditors 
at such a meeting has an important bear- 
ing upon the future of the company, and 
the interests of those connected with it; 
it may in effect determine whether the 
company is to continue as a business 
undertaking or not. If the votes duly 
cast in favour of the scheme are less than 
the statutory majority prescribed under 
S. 153 (2), the result will be that the 
scheme of arrangement cannot be pre- 
sented to the Court for sanction. E 
contra, if as the result of the poll the 
statutory majority of creditors in favour 
of the scheme is obtained the creditors 
who voted in favour of the scheme of 
arrangement have a right to have the 
scheme presented to the Court for sanc- 
tion. The effect of the order of the* 
learned trial Judge that another statutory- 
meeting for ascertaining the wishes of the 
creditors with respect to the i)roposed 
scheme is to he held was finally to deter ] 
mine that the decision of the creditors* 
who had duly voted for and against th^ 
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[scheme at the meeting of 11th December this stage of the proceedings it is pre- 


1931, should not be ascertained or re- 
corded; and to render inoperative the 
poll that had been taken at the statutory 
meeting held on that day. In my opi- 
nion the order of Das, J., as made was a 
'judgment” ^Yithin Gl. 13, Letters 
Patent, and as such was appealable: see 
Levy Brothers and Knotoles Ltd.^ v. 
Siihodh Kumar Day (U. It is neces- 
sary therefore to consider the case on the 
merits, and in my opinion the appeals 
should be allowed, and the order of 
Das, J., set aside. The petition appears 
to me to be wholly misconceived. The 
function of the applicants as scrutineers, 
[pursuant to the order of Sen, J., was 
merely to assist the chairman. If, and 
in so far as, the chairman required them 
to assist him with their experience and 
advice in connexion with the poll; it was 
the duty of the scrutineers to comply 
with his request. It was not the duty 
of the scrutineers, and they had no right 
bo decide whether any proxy was good 
or bad. The persona designata to deter- 
mine that question was the chairman 
of the meeting. Upon that matter noth- 
ing could be clearer than the order of 
Sen, 1., of 2nd December 1931: 

'*! also direct that the decision of the Chairman 
as to the admissibility of any proxy shall be final 
for the purpose of this meeting, subject to the 
Court’s power of revision.” 

These words connote that, unless and 
until the chairman of the meeting has 
given his decision as to the admissibility 
of the proxies tendered at the meeting, 
ind his decision has been impugned and 
luly brought before the Court by way 
of revision, the Court ought not to con- 
sider or determine whether any proxy 
was valid or not. In my opinion the 
Court was not justified in embarking 
upon a consideration of the matters raised 
in the petition for two reasons: (i) that 
the petitioners had no locus standi to 
present the petition; and (2) that, having 
regard to the order of Sen, J., the Court 
ought not to exercise its powers of revi- 
sion unless and until the chairman of 
the meeting has given his decision as to 
the admissibility of the proxies that have 
been tendered. I do not propose, and 
for the purpose of deciding these ap- 
peals it is unnecessary, to consider whe- 
ther any of the proxies tendered at the 
meeting were admissible or not. At 


mature for the Court to consider or de- 
termine that question. 

We have decided that the Court is 
entitled to entertain the appeal, and that 
being so all parties to the appeals consent 
to the appeals being allowed, and the- 
order from which the appeals are brought 
set aside. The costs of the liquidators 
w'ill be defrayed out of the funds of the 
bank, five gold mohurs. 

Mya Bu, J. — I agree. 

P.E./r.K, Order set aside. 
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Page, C. J. and Mya Bu, J. 

P. R M. P. B, Perchio.ppa Chettyar — 
Appellant. 

V. 

Muniyandi Servai — Respondent. 

First Appeal No. 134 of 1931, Decided 
on 9th March 1932, against decision of 
Dist. Judge, Myaungraya, in C, R. No. 14 
of 1928. ^ 

^ Promissory Note — Person or firm charged 
should be clearly stated — Person signing pro- 
note as agent of firm not describing himself 
as agent of firm — It is not open to him to 
prove that he really signed as agent. 

The name of a person or firm to be charged 
upon a negotiable instrument sh-uld be clearly 
stated on the face or on the back of the docu- 
ment, so that the responsibility is made pvlain 
and can be instantly recognized as the document 
passes from hand to band. Where a person signs* 
a pro-note as the agent of a firm, it is not sutfi- 
cient that the principal’s name should be in 
some way disclosed; it must be disclosed in such 
a way that on any fair interpretation of the- 
instrument his name is the real name liable 
upon the pro-note. Where the person signing 
the pro-note has not described himself as agent it 
is not open to him to prove that he signed as- 
agent : A. I. R. 1918 P. C. 146 and A. I. R. I92r 
Cal. 376, Eel. on. LP 98 C 1] 

E, Hay — for Appellants. 

Venkairam — for Respondent, 

Page, C. J. — - This appeal must be 
allowed. The suit is brought upon a 
promissory note against the P. R. M. P. 
R. Chettyar Firm, money lender. of Kyon- 
mange Wakama, represented by its agent- 
Veluswami Pillay. The sole question 
which it is necessary to consider for the 
purpose of determining the appeal is whe- 
ther, having regard to the terms of the 
promissory note, the defendant firm was 
liable. This is not a case in which a 
claim is made in the alternative upon the 
original consideration in respect of which 
the promissory note was given as security. 
The suit purports to be, and in fact is- 
based solely upon the promissory note. 


(1) A. I. E. 1927 Cal. 689=103 1. C. 659. 
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iNow tlio promissory note is in the 
following form: 


» < n 


"lUb Tliai of lUitlirothkari year 
UUh January 19:24). 

Tho V nolo wi’ittoii and given in 

favour of Muniynndi Servai, son of .faganatbau 
Servai Kariir of ‘I'iriipp^ttnr, Ramnid District, 
by Itamauathau Chotpvar, son of V. U. :\r. P. li[ 
Percbiappa Gliettyar, of O. Siruvayal in the 
afore.-^aid Distriot, i-; a' follows ; Having gone 
into the account up to the Uth of Ohithirai— 
current, in respect of tlio moneys givou ami kept 
with the firm and of tiie money given (to us) as 
hand loan while you W!,ro in Kvonmango, a 
receipt was writlcu aud given in your favour on 
the 15tli of the said montli at i^angoon for 
Rs. 12,000. On taking it back and deducting the 
payment of Ks. 1,793 made on this date and of 
Rs. 12,793, being the amount arrived at to.gellier 
with interest up to the lOth inst.mt on the re- 
ceipt, the balance is Ks. 11.000. This sum of 
Rs. 11,000 (eleven thousand) f proini.-e to pay on 
demand, either to you or your order, with interest 
at the rate of “ three quarters ” (of a rupee. 
Re. 0*12-0) per cent per monsom, that is, principal 
together with the interest accrued, and take back 
the promissory note with the payment noted 
thereon. 


(Sd.) P. R. M. P. R. Rainanatliau Cbetty." 

Tha case, in my opinion, is concluded 
against the respondent by well settled 
authority, Sa/iasnlc Janki Das v. Kishan 
Pershad (l) and Rarngopal Ghose v. Dhi- 
jendra Nath (2). ft is of the utmost 
jimportanco that the name of a person or 
lirm to 1)6 charged upon a negotiable docu- 
ment should be clearly stated on the face 
or on the hack of tiie document, so tliat 
|tii 0 re3i)on3il)ility is made plain and can 
ho instantly rocognizol as the document 

passes from liand to hand It is 

not suflicienfc that the principars name 
should ho : 

“in some way disclosed ; it must bo disclosed in 
|8uch a way that on any fair interpretation of 
abo instrumcal his name is the real name of the 
iperson liable upon tlio hill : S-idastih JauJii 

IMs V. KisJi 111 I cr^hnd (1).” 

In tliis case it is contended on behalf of 
the respondent that tlio promissory note 
\va3 signed l)y tlio firm. It does not so 
appear on tlio faco of the document and if 
it was signed by tho lirm. inasiiiucli as 
it is concodod that tho firm consisted of 
a nurnhor of persons who wore tho niom- 
hors of a joint Hindu family, tlio signature 
on the promissory noto is inconsistent 
widi the body of tiio documont in which 
jit is stated that 

“the promissory noto was written and given 
by Uarnanatliaa Ohettyar, son of I*. U. M. p. p. 


(1) A. t. R. 1918 V. C. llG“r>0 I C 
1. A. JltelGCal. GGM(l*.0.h 
(‘2) A. I. H. 1927 Cal. :i7G-10l I C 
Cal. 380. 
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Percbiappa Chettyar and^ I promise to pay oa 
demand. ...” 

The learned District Judge stated in 
the course of his judgment : 

“It is further argued that Ramanathan Chet- 
tyar has not signed on Ex. C as agent of the 
defendant. Such a description would have made 
matters absolutely clear, but it is open to the 
plaintiff to prove that he did sign as agent, 
although he did not describe himself as such.” 

That is not a correct statement of the 
law as laid down in the cases to which 
I have referred. It is quite clear upon 
the face of this document that there is no 
liability imposed thereunder upon tho 
defendant firm. For these reasons, in my 
opinion, the appeal must be allowed, the 
decree from which the appeal is brought 
set aside, and the suit dismissed with 
costs. 

My a Bu, J. — I concur. 

S.N./iMC. Appeal allowed, 
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Page, C. J. and Cunliffe, J. 

Maimg Ohn Kliin and others — Appel- 
lants. 

V. 

U Nyo — Kespondent. 

First Appeal No. 187 of 1930, Decided 
on 3rd December 1931, against decision 
of Higli Court on Original Side, in Civil 
Regular No. 24G of 1925. 

Buddhist Law (Burmese) — Succession — 
Mother in possession of property belonging 
to father — Son living with mother till his 
death — Mother and not childless widow of 
son is his heir. 

Where certain property bolouging to the de- 
ceased father is in posscsuoii and keeping of tho 
mother and a sou has been living with his 
mother tilltho lime of his death, tho mother 
and not tho chiUUoss widow of tho son is hia 
heir in reapocl of such property. Tho fact that’ 
tho son by a certain deed nossossod a vested in- 
terest in lUo property is immaterial. [P 100 C 21 

M. N. Lurjorjee—lor Appellants. 

Thein Mating — for Respondent. 

Page, C. J. — This appeal must he 
dismissed. Ono U Toko Pyo was a Bur- 
man ]?uddhist possessing considerable 
property. Ho married as his first wife 
Daw Iviio, who died in 1870. At tho 
time of U Toko Pyo's death in 1890, 
there wore surviving him throe children 
of liis first marriage with Daw Kho, his 
second wife Daw Sono, and five children 
by Daw Sono — ^la Si, Maung Nyuu, Po 
Aung, Ma Ivyin and U Nyo, tho respon- 
dent. After tho death of U Toko Pyo, 
disputes arose between tho children of 
Daw Kho and Daw Sono and her child- 
ren, with respect to tho right to partici- 
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pate ia the property of which he was 
possessed at his death. 

In 1892 an award was made in an arbi- 
tration, by which one-quarter of the es- 
tate left by U Toke Pyo wa,s awarded to 
the children of the 'first marriage, one- 
half of the estate to Daw Sone, and one- 
quarter to the children of U Toke Pyo and 
Daw Sone. At the time when the award 
was made ^la Si had attained her majo- 
ritv, bub the other children of Daw Sone 
were all minors. At all material times 
till their death the children of Daw 
Sone — other than Maung Nyun — lived 
with, and were supported by their 
mother. 

Now, under the Burmese Buddist law, 
on the death of U Toke Pyo, subject to 
any rights that the children of the first 
marriage might possess to inherit the 
estate of their father, Daw Sone, as his 
widow, would be his sole heir, and en- 
titled to the residue of the estate. 

On 21sfc October 1905 a deed of assign- 
ment and release was entered into bet- 
ween Daw Sone, Maung Nyun, and the 
other children of Daw Sone. All the 
parties to this agreement had then at- 
tained their majority. In the deed of 
2l3t October 1905 it is recited, inter 
al la. • 

“Whereas after the death of the said U Toke 
Pyo his property was divided in the manner fol- 
lowing: 

(a) It was divided ioto four equal parts; 

(b) one of the said parts was given to the 
children of U Toke Pyo by his first wife; 

(c) two of the said parts to the said Daw Sone; 

(d) and the remaining one part was given to 
and was set aside for the children by the said 
Daw Sone: 

and whereas by arrangement the share of the 
children by Daw Sone was made over- to her in . 
trust for the said children and she is in posses- 
sion thereof on their account and whereas the 
said Maung Nyim is desirous of having his 
share apportioned and paid to him and whereas 
the said Maung Nyun has agreed to accept a 
sura of Bs. 40,000 (forty thousand only) in full 
eatisfaotion of his share of the said one-fourth 
share and whereas the said Mali Tsce, rNfaung 
Nyo, Maung Po Aung and Ma Kyin have agreed 
that a sum of>Rs. 40,000 {forty thousand ouh ) 
be paid by fchg said Daw Sone to the said Maung 

Nyun out of the one-fourth share to which they 

are jointly entitled with the said Maung Nyun. 
Now this Indenture witne.sseth that in consi- 
deration of the payment to the said yfaung 
Nyun by the said Daw Son of Rs. 40,000 (forty 
thousand only) (the receipt of v/hich is hereby 
i acknowledged by the said Maung Nyuu). He the 
I said Maung Nyun his heirs representatives 
i and assigns hereby releases and relinquishes all 
] his right interest claim and demand in the said 

I -one-fourth share of the estate of the said U Toke 

* • 
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P^'o and the said Maung Nyun on behalf of 
himself his heirs representatives and assigns 
covenants with the said I\Iah Tsco, I\Iaung Nyo, 
Maung Po Aung and iMah Kyin and the heirs 
representatives and assigns of each of them 
that he the said Maung N>uu will not make 
any claim or demand from the said Mah Tseo, 
"Maung Nyo, Maung Po Aung and l\Iah Kyin or 
the heirs representatives and assigns of each of 
them i n respect of the said one-fourth share of 
the said U Toke Pyo's estate and that the said 
one- fourth share shall be held by the said Daw 
Sone entirely in trust for and on behalf of the 
said i\[ah Tsee, ^laung Nyo, IMauug Po Auug 
and MahK\iu their heirs representatives and 
assigns without any interruption claim or de- 
mand bv him the said I^Iaung Nvun his heirs 
representatives and assigns.” 

Ko Po Aung died on 10th Juno 1915, 
and Daw Sone on 30th December 1921. 
Ma Kyin died on 5th August 1926. Po 
Aung left surviving him Ma Tha, whom 
he had married in 1901, and who died 
on 7th March 1916. The contesting 
parties in this suit are the brothers of 
Ma Tha and U Nyo, the surviving son of 
U Toke Pyo and Daw Sone. Tlie plain- 
tift's claim, as the heirs and legal repre- 
sentatives of Ma Tha, the interest in the 
one- fourth share of U Toke Pyo’s estate 
to which they allege that Po Aung was 
entitled at his death. 

A number of defences were raised by 
the defendant. lie contended inter alia 
that the submission and the award were 
invalid in law as well because, with the 
exception of Ma Si, the children of Daw 
Sone, who were parties to the submis- 
sion and the award, were all minors, as 
because the submission was to five arbi- 
trators and the award was made only 
by four of them. It was further con- 
tended that Daw Sone at all material 
times was solely entitled to the estate 
left by U Toke Pyo, and that neither 
under the award nor under the deed of 
1905 nor in any otiier way did she ever 
relinquish, release, or lose her right as 
the sole heir of U Toke Pyo to obtain 
and remain in possession of his estate 
subject to the rights of the children of 
the first marriage. . 

The defence set up by the respondent 
was accepted by the learned trial Judge 
bub it is unnecessary for the purpose of 
tiiis appeal to determine all the ques- 
tions which were raised and elaborately 
argued at tha trial because, in my opin- 
ion, this appeal may be disposed of on 
one short bub conclusive ground. 

The plaintiffs must succeed upon the 
strength of their own title, and unless 
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Ma Tha was the heir of Po Aung it is 
conceded that they are out of Court. 

Now, normally Ma Tha as the widow 
of To Aung, would have been entitled to 
obtain possession of any property that 
he possessed at his death as his sole 
heir. It has been contended however 
by the respondent both at tlie trial and 
in the ap]>eal that Ma Tha was not 
the heir of Po Aung, but that his sole 
heir was Daw Sonc. If that be the 
correct legal position ex concessis the 
suit must fail. 

This defence that has been raised on 
behalf of the respondent is based upon 

S. 28, Yol. 10 of the Manukye which 
runs as follows: 

28th. The parents, sons, daughters, sonsand 
dixnghters-in-law, living together if a husband or 
wife dies, the law for the partition between the 
son or daughter, son or daughtcr’in-law, and 
the father and mother, or father and mother- 
in-law, what shall and what shall not bo 
divided. 

In cases the parents and their children, 
sons and daughters-in-law are living to- 
gether, if a sou or daughter dies, the two laws 
by which llie-ir property is shared by the son or 
dauehter-in law (relict -of do:eascd) and the 
fallur 011(1 nK)th«'r*iu-law are these. If the 
daughter dies before she has any family, let the 
Fcn-in law have all the proi'eiiy, animate and 
inanimate, whicli was given to him at the time 
of marriage; let hiu also have all her personal 
chattels, and all projerty actually in possession; 
the parents of the deceased shall have no share 
in these nor shall the .‘:ou in-law, though ho 
d(!mands tic wife's inheritance of her parents, 
have any right to obtain it. Besides this, ho 
shall not recover any of his wife's property 
actually in the possession or keeping of her 
parents, they shall retain it. But if it has been 
placed in their charge after the marriage, the 
paicnls and son-in-law shall share it equally 
between them; this is said when the (young 
couple; have no family. If there bo any children 
they shall inherit the property loft by their 
grandparents. I'luis the lord recluse said. 

In another case if the woman shall live with 
her husband in his parents’ house, and the hus- 
band shall die, let the law bo the same as 
above, that is to say, if there bo no children 
born to them. If there be any children, lot them 
inherit the grandparent’s property.” 

It was incumbent upon tho defendant 
to satisfy the learned trial Judge that at 
the time of his death Po Aimg and Daw 
Sone were living together. Tho learned 
Judge has found that Po Aung had not 
sei)arated from Daw Sone, and usually 
lived with Daw Sone at whose house ho 
died, though sometimes ho lived in his 
wife’s parents’ house, and that he always 
managed Daw Bone's property as her 

agent, and not being entitled thereto as 
an heir of U Tok Pyo. 
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Now it is not uninteresting to observe 
that in para 12 of the first plaint that 
was filed it is alleged that after the award 
of 1892 and the deed of 1905: 

‘‘th(? said Ko Po Aung, Ma Si, Ko Nyo and Ma 
K\io continued to live and woik together with 
their mother.” 

No doubt, the plaint was subsequently 
amended for the purpose of pleading that 
after Po Aung’s marriage he and his wife 
lived separately from Daw Sone; but, in 
my opinion, there is force in the view 
taken by the learned Judge: 

‘‘that the plaintiff should not be allowed to 
resile from the original statements in the plaint 
four years after it was filed.” 

It is true that the defendant originally 
pleaded that Po Aung, after his marriage 
lived separately from Daw Sone, and 
that subsequently he obtained leave to 
amend his ‘defence, and by his amended 
written statement pleaded that they did 
not live separately. In para 12 he de- 
nied, inter alia: 

“to) that Ko Po Aung lived separately from 
Paw Sone, except for a month or two after bis 
marriage which look place about 28)ear9 ago, 
and (b) that Ko Po Aung had any establishment 
scparulo from Daw Sone’s.” 

1 think it is clear from the evidence 
that for two or three months after Ids 
marriage Po Aung and Tha lived at 
the house of Daw Me, the bride’s mother 
and that for the purpose of some of her 
confinements she went to her mother’s 
house; hut there is evidence that accord- 
ing lo Burmese custom it is not unusual 
that directly after the marriage, for a 
short period, the bride and bridegroom 
should reside in tho house of the bride’s 
parents, and that a wife, when she is to 
bo confined not infrequently goes liome 
to her own father and mother before the 
child is born. 

There is ample evidence upon the re- 
cord, in my opinion, to justify the find- 
ing of tho learned Judge that Ko Po 
Aung, and after his death Ma Tha, at all 
material times, were not separated from 
Daw Sone, but were living with her, or 
in one of her houses, and were being 
maintained by her, and that Ko Po Aung 
at any rate until a year or two belore 
his deatli, when bo lost his reason, was 
looking after Daw Sone's property as 
well as tho projierty in suit as the paid 
agent of his mother. 

In these circumstances I see no ground 
for ditVering from tho finding of iho lear- 
ned Judge that Ko Po Aung and his 
mother were living together at tho time 
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of hi 3 death withia the meaning of those 
-vorJs in S. 28, Vol. 10 of Manukye. 
[n my opinion, therefore Daw Sone and 
not Ma Tha. his childless widow, was 

the heir of Ko Po Aung. 

Now what was the nature of the pro- 
perty in suit? It was property which 
belonged to U Toke Pyu, and formed 
part of his estate on his death. More 
than that, it was property which from 
the death of U Toke Pyu until the death 
of Daw Sone in 1921, remained in the 
possession and keeping of Daw Sone. For 
the purpose of S. 28 it matters not 
whether the plaintiffs are able to prove 
that Po Aung possessed a vested interest 
in that property under the award or the 
deed of 1905 or not; for. it was property 
which had formed part of the estate of 
U Toke Pyu, and was “actually in the 
possession or keeping'* of Daw Sone at 
the time of Ko Po Aung’s death. It 
would be ille to urge the contrary in the 
face of the terms of the deed of 2 1st 
October 1905, which was signed by all 
the parties concerned, including Po Aung. 
It would be sufficient to dispose of any 
such contention that in the deed of 2Ist 
October 190-5 it is recited that 

“by arrangement the share of the children by 
Da'v Sone was made over to her in trust for the 
Bald caildren and she is in possession thereof on 
their aecount.’* 

That possession she retained until long 
after the death of Po Aung. 

For these reasons, in my opinion, the 
plaintiffs have failed to establish that 
they possess any title to the property 
in suit as the heirs of Ma Tha or other- 
wise, and the appeal must be dismissed. 

It is unnecessary in these circumstan- 
ces to consider the other issues which 
were raised at the trial, and which were 
decided adversely to the appellants. 

Tha appeal is dismissed with costs. 
The appellants will pay the usual court- 
fees. 

Cunliffe, J. — I ■ am of the same opi- 
nion both on the facts and on the law, 
although I am bound to confess that at 
first I was somewhat doubtful about the 
whole aspect of the case. As my Lord 
has pointed out, the legal position de- 
pends upon S. 28, Vol. 10 of the Manu- 
kye Dhammathat. That section is, in 
my opinion, quite unequivocal, but curi- 
ously enough it has not been interpreted 
by any direct judicial authority. 

An attempt was made to distinguish 
the fact that the section would have 


bound a vested interest as property to 
inheritance. That argument was based 
upon a passage, I think, contained in 
p. 224 of the late Mr. Justice May 
Gang’s book which deals with this sub- 
ject; but it is to be noted here that even 
if that arrangement was sound it is 
doubtful whether a vested interest does 
in fact exist on the facts before us. 

The arbitration which has been men- 
tioned in this case has, as the defence 
pointed out, a good deal of tainted autho- 
rity owing to various points. It was 
apparently not properly signed, and it 
dealt with the rights of persons, or some 
of them at any rate, who were minors at 
the time. No doubt it attempted to em- 
body a family arrangement, but even if 
it did, the ruling which we are directed 
by the Privy Council to regard as tha 
leading authority on Burmese Buddhist 
law —which is that of the Manukye 
Dhammathat — clearly, in my view of the 
peculiar facts of the case, will prevail. 

For these reasons I agree with my 
Lord that the appeal must be dismissed. 

p.N./r.k. Appeal dismissed. 
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Page, G. J. and Mya Ba, J. 

Abdul Sattar Abdul Aziz — Appellant. 

v. 

F. E. A. B. M. Chettyar Firm and an- 
other — Respondents. 

Civil Misc. Appeal No. 213 of 1931, 
Decided on 1st March 1932, against order 
of High Court in its Insolvency Jurisdic- 
tion. D/- Ist December 1931. 

Presidency Towns Insolvency Act (3 of 
1909), S. 9 — Whether act of insolvency of 
agent is act of principal depends on circum- 
stances of each case. 

Whether the act of an agent is to be treated 
as an act of his principal depends upon the cir- 
cumstaaces of each case. It is a fundamental 
principle of insolvency law that a person is not 
to be adjudicated insolvent except for an act of 
insolvency which he has personally committed, 
or which has been committed by his agent, 
under such circumstances that it must be taken 
that the act of insolvency by the agent has been 
expressly or impliedly authorized by the principal 
against whom an order of adjudication is sought: 
23 Cil. 26 (P. C.), Foil. ; 14 1. C. 576 ; A. 1. R. 
1923 Bom. 107 and A. I. R, 1926 Mad. 206, Ref. 

[P 102 0 1. 2] 

Hormasji — for Appellant. 

Talukdar — for Respondent 1. 

Page, C. J . — This appeal must be al- 
lowed. 

The question that arises for determina- 
tion is whether there was an available 
aot of insolvenoy set out in the petition 
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iil'on wjiich the firm couW be atljudi- 
cated. 

On 2dtli August 1931 a creditors’ peti- 
tion was presented for the adjudication 
of the linn of ^'usoof Abdul and 

Company, 


“ a firm which carried on bmlncs^ at>7o. 84, 
Tseekai Manijg Tnlay Stroot, Rangoon through 
its partners Yusoof AbJul A/.i/ of No. 74, Tseekai 
Miiung i’nlay Street, Kangoou and Al.'dul Sattar 
Abdul A/iz of No. G'i, Edward Stroot, Rangoon.’' 

Tlio act of insolvonoy upon which the 

petitdon was bast'd was an alleged notice 

that the Hrni had suspended payment of 

its debts, contained in the following 

letter written on lOtli Augiust 1931 to 

the advocate cf the petitioning creditors 

by an advocate on heiialf of Yusoof Abdul 
A/i/: 


I i 



Messrs 


Dear Sirs, 


R^se, Vcnkatrain, Do iDid Rasii 
Advocates, Rangoon. 


Yonr notice dated 18th August 1031 has been 
placed in my Imnd.s by Yusoof Abdul Aziz to 
reply thereto as follows ; 

.Mv client Yusoof Abdul Aziz bus beou adjudged 
insolvent in Insolvency Case No. 304 of 1930 of 
the nigh Court of dudicatuve at Rangoon. The 
firm of ^ usoof Abdul Aziz and Conip, anv lias sns' 
ponded payment of its debts and the said firm 
cannot satisfy your claim.” 

Now idle question is \YliGther in the 
circiunstancos obtaining in the present 
case this letter was an available act of 
insolvency upon wbicli the petition to 
adjudicate the lirni could bo supported. 
In fridia, for tlio purpose of committing 
an act of insolvency under S. 9, Presi- 
dency Towns Insolvencv Act (Act 3 of 
1009) : 

" 3'he act of an agent may bo the act of the 
principal oven though tbo agent has no specific 
authority to commit the act.” 

Whether the act of an agent is to he 
treated as an act of his principal depends 
upon tho circumstances of each case : see 
Kastur CJiand v. Dhnnpat Singh (l) : 
JIari.sh Chandra v. East fudia Coal Co., 
Ltd. (2), In re Mohamed Ilasham and 
Covijiany (3) and Gojhil Naidit v. ^lohan- 
lal Eanyalal (4). 

It i.s a fundamental ludnciplo of insol- 
ivcncy law that a person is not to lioadjudi. 

catod insolvent except for an act of insol- 
vency which he has personally committed 
or which has been committed by his 
f^ent, under sucli circumstances that it 


20=22 1. ■A.Ac2 =i6"Sar." 

(2) [19121 1-1 I. C. 576. 

(3 A. I R. 1923 Bom. 107=76 I. D. 203. 

(1) A. I. R. 1920 Mad. 200=01 I. (’. 874 = 
Mad. 189. 


must be taken that the act of insolvency 
by the agent has been expressly or im- 
pliedly authorized by the principal 
against whom an order of adjudication is 
sought. Tluit principle was illustrated 
and emphasized by the Judicial Commit- 
tee in C/murZ v. Dhanpat Singh 

V -L / • 

^ Now, the material facts are few and 
simple. Yusoof Abdul Aziz was adjudi- 
cated insolvent on IGth December 1930, 
and after that date the firm of Yusoof 
Abdul Aziz and Company ceased to carry 
on business. Tho petitioning creditors 
alleged that the business carried on in 
the name and style of Yusoof Abdul Aziz 
and Company did not belong to Yusoof 
Abdul Aziz but to a firm consisting of 
Yusoof Abdul Aziz and Abdul Sattar 
Abdul Aziz. The petitioning creditors, 
having failed to obtain payment of a debt 
wliich they alleged to be due to them 
from this firm, filed the present petition 
for the adjudication of the firm. They 
founded the petition upon the letter from 
the advocate of Yusoof Abdul Aziz of 
19tli August 1931. No business had been 
carried on under the style of Yusoof 
Abdul Aziz and Company by anyone 
since IGth December 1930, but it was 
common ground that a business in that 
name had been carried on in partnership 
by Yusoof Abdul Aziz and Abdul Sattar 
Abdul Aziz, that tbo firm had not boon 
dissolved by. tho adjudication of Yusoof 
Abdul Aziz, and that it was still in exis- 
tence when tbo letter of 19th August 
1931 was written. Now on 19th August 
1931 Yusoof Abdul Aziz was an insolvent 
whoso estate liad vested in tho Oflicial 
Assignee and tho appellant, who has con- 
sistently denied that he was a partner in 
the firm, alleged that tho letter of 19th 
August 1931 was written in collusion 
between tlie petitioning creditors and 
Yusoof Abdul Aziz for tlio jiurpose of ob- 
taining an adjudication order against him. 
Be that as it may, there was no evidence 
that tho appellant Abdul Sattar Abdul 
Aziz either expressly or impliedly autho- 
rized Yusoof Abdul Aziz to cause this 
letter to bo written or sent to tho peti- 
tioning creditors and in the circumstances 
obtaining in tho present case I am of opi- 
nion that the letter cannot be treated as 
a notice, that tho firm had suspended 
payment of its debts, or as an available 
act of insolvenoy upon which a petition 
to adjudicate the firm could bo based, 
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For these reasons, in my opinion the 
appeal must be allowed, and the petition 
dismissed with costs five gold mohurs in 
each Court. 

Mya Bu, J. — I agree. 

K.N./li.K. Appeal allowed. 
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Page, C. J. and Cunltffe, J. 

S. P. L. K. S. M. Chettijar Finn — Ap- 
pellants. 

V. 

U Respondent. 

Civil Misc. Appeal No. 126 of 1931, 
Decided on 13th January 1932, against 
order of Dist. Court, Tharawaddy, in 
Civil Misc. Case No. 138 of 1929. 

Civil P, C. (1908), S. 64 — Mortgage of pro- 
perty attached — All money due under execu- 
tion in which property is attached paid — • 
Mortgage transaction is re-habilitated in 
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It is true that if the amount under the execu- 
tion in respect of which the property has been 
attached is not paid a mortgage of the property 
is void as against all claims enforceable under 
the attachment. But when the amount duo 
under the writ of execution is paid and the at- 
tachment comes to an end there are no further 
claims enforceable under the attachment in res- 
pect of which the mortgage can be said to be 
void and ex post facto the mortgage transaction 
is re-habilitated in law: 35 Bom. 516; 41 Mad. 
265 (F.B.) and 14 M. X. A. 543 [P.C ), Rel. on. 
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Page, C, J . — This is an application by 
a petitioning creditor in the insolvency 
of Ma Thein Mya for an order setting 
aside a certain mortgage transaction to 
the extent of a third interest therein, 
which it is alleged contravened the provi- 
sions of S. 64, Civil P. G. At the hear- 
ing of the application it was also con- 
tended on behalf of the applicant who is 
the respondent in this appeal, that the 
mortgage transaction contravened the 
provisions of S. 53, Provincial Insolvency 
Act. The learned District Judge, upon a 
consideration of the evidence, held that 
the case djd not fall within S. 53 
or S. 54, Provincial Insolvency Act; that 
the mortgage transaction was a bona fide 
one and that there was fair and reason- 
able consideration passing from the mort- 
gagor in .respect of the property which 
was mortgaged to him. 

This finding by the learned District 
Judge is not challenged on appeal, for the 
learned advocate who appeared for the 
respondent properly stated that upon 


this issue of fact ho could not hope to 
succeed in persuading this Court on ap-' 
peal to interfere wilh the conclusion at 
which the learned District Judge arrived. 

The sole question that falls for determi- 
nation in the appeal is wliether the 
mortgage transaction falls within the 
ambit of S. 64 of the Code. 

Section 64 runs as follows: 

“ Where au attachnieut has been made any 
private transfer or delivery of the property at-^ 
tached or any interest therein and any payment 
to the jndgmeut-debtor of any debt, dividend or 
other moneys contrary to such attachment shall 
be void as against all claims enforceable under 
the attachment.” 

Now the material facts are simple. 
The petitioning creditor in insolvency 
obtained a money decree against the in- 
solvent in 1927 and in execution of the 
decree attached the property in dispute 
on 2Sth April 1927. 

An application was made by the in- 
solvent’s mother Daw Sein in those exe- 
cution proceedings for removal of the at- 
tachment upon tiie ground that the pro- 
perty was not liable to be attached in 
execution of a decree against the insol- 
vent, and on 13th September 1927 as 
appears from the diary order of that date 
the execution case was closed and the 
attachment withdrawn, on the petition- 
ing creditor informing the Court that be 
was filing a declaratoi’y suit to establish 
his title in the property. .The petition-* 
ing creditor thereupon filed Civil Regu- 
lar Suit No. 4 of 1928 and on 25th April 
1929 the High Court held that Daw 
Sein’s allegations were without substance 
and passed a decree in favour of the peti- 
tioning creditor. On 10th May 1929, the 
insolvent and two others mortgaged the 
property which had been attached to the 
appellant Chetty and as I have stated it 
is common ground that a fair and rea- 
sonable consideration passed to the mort- 
gagors in respect of the mortgage of this 
property. On 25th July 1929 the insol- 
vent applied to the Subdivisional Court,. 
Tharawaddy, to be allowed to deposit 
the decretal amount with costs in Court. 

Now the petition for execution by way 
of attachment dated 7th April 1927 
stated that the sum due with interest 
and costs amounted to Rs. 3,150-1-0 and 
the form of the writ of attachment was 
that set out in Appendix “E” of the Civil 
Procedure Code No. 24. The learned 
Judge held that the decretal amount 
with costs was Rs. 3,172-1-0 and not 
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Ks. 3,150-1-0 as stated in the applica- 
tion, and an order was passed permitting 
the applicant to deposit in Court Rupees 
3,172-1-0 on 29th July 1929. On 29th 
July 1929, as appears from the diary 
order of that date, the applicant Ma 
Thin Mya deposited in Court a sum of 
Rs. 3,172-1-0 and received the bailiii’s 
receipt for same, and an order was passed 
that full satisfaction of the amount due 
under the writ of execution in respect of 
which the properties had been attached 
had been paid by the judgment-debtor to 
the judgment-creditor and on the follow- 
ing day, 30th July 1929, a voucher for 
Rs. 3,172-1-0 was delivered to the dec- 
ree-holder who is the petitioning credi- 
tor in the present proceedings. On 
Gth August 1929 the decree-holder filed 
an application for leave to execute the 
decree for further interest due from the 
date of the decree to the date of realiza- 
tion and on 29th August 1929, the Court 
issued a warrant of attachment in res- 
pect of tho insolvent’s interest in the 
property in respect of tho additional in- 
terest which was found due under the 
decree, On 30th August 1929 the pro- 
perty was attached. Meanwhile on 5th 
August the petitioning creditor had filed 
a petition for the adjudication of Ma 
Thein Mya as insolvent, and on 4th Oc- 
tober 1929 an order of adjudication was 
jiassed against her. Tho question to be 
determined is 'whether in these circum- 
stances tho mortgage transaction of 10th 

May 1929 was void under S. 64 of the 
Code. 

Now we are satisfied having regard to 
the form of tho writ of attachment, that 
upon the payment of tho sum therein 
stated and satisfaction of the amount due 
thereunder being registered the execution 
came to an end and the attachment cea- 
sed with it. On lOth May 1929 how- 
ever when the mortgago was executed tho 
amount due under the execution in respect 
of which tho proiiorty had been attached 
had not been paid and therefore the mort- 
gago was void as against all claims en- 
forceable under the attachment.” In my 
opinion when tlio amount duo under tho 
writ of oxocution was paid and the at- 
tachment came to an end, there were no 
'further claims enforceable under tho at- 
tachment in rospeot of which tho mort- 
gage could bo said to bo void and ox post 
facto, in my opinion the mortgage tran- 
saction was re-liabilitated in law. 
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As stated by Chandravarkar, J., in 
Khusha Ichand Pemroj v. Nandram Sakib- 

ram fl): 

All obstruction to the legal validity of the 
private alienation made during the continuance 
of the attachment having been removed, the 
alienation revived and became legal because the 
question then became to be one entirely between 
the alienor and the alienee: see abo Annamalai 
Chettynr w . Pnl'im'ilai J illny {*2) and Anund 
Loll Das V. J ullodhur Shaw (8),” 

For these reasons in my opinion the 
appeal must be allowed, the order front 
which the appeal is brought set aside, 
and the application dismissed with costs, 
advocate s fee three gold mohurs in the 
lower Court and five gold mohurs in this 
Court. 

Cunliffe, J.— I agree. 

P .N./k.k. Apreal allowed, 

ti) Liyill >6 Bmn . 5lC=l2 1. C. 

(2) flOlS] 41 Mad. 2G5-43 1. C. 639 (F.B.). 

(3) L1871] 14 M. I. A. 643 (r.C.). 
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Page, C. J. and Mya Bu, J. 
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V. 

Maung Sato Pe and another — Respon- 
dents. 

First Appeal No. 76 of 1931, Decided 
on 14th Marcii 1932, against decision of 
Dist. Court, Tharawaddv, in C. R. No. 31 
of 1930. 

^ Buddhist Law IBurmete)— Gift— Death* 
bed gift is gift roade while doror is in fact on 
his death'bed or when his death it imminent 
— Mere fact that donor has been ill for few 
months and is weak and infirm conteir plat* 
ing early death at the time of making gift it 
insufficient to bring them within purview of 
death*bed gifts — Such gifts intended to take 
effect after donor's death are in substance 
dispositions of property by will and as such 
are invalid. 

It is contrary to tbo principles of BiirineF© 
Buddhist Law, that a Borman Buddhist by 
means of what is, or is in effect, a tesiamenlaiy 
disposition, should aUempt to evade the rules of 
succession and inheritance presciibrd under the 
personal law to which bo is subject. If a Burman 
Buddhist by a Voluntary transfer inter vivos as- 
signs property to a person who is, or is deemed to 
be, a stranger, with the intnUion that such 
transfer should become opeialivo alter his death, 
tho transfer is null and void. Whether, having 
regard to this rule of law, a transfer is void or 
not depends upon tho facts of the particular ease. 
When such a transfer is mneb' by a Burman Bud- 
dhist whoso death is inunimnt. and who is 
under an apprehension thnl his dissolution is at 
band, presump to juris d de jure arises tbat.the 
transferor intended the tianshr to become opera- 
tive after his death. A transfer of this nature is 
invalid as being a device by which a Burman 
Buddhist has aitompted "to defeat his own per- 
Ronal law and practically to dispose of his pro- 
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perty by a method which would be in all essen- 
tials equivalent to a will.” IP 107 G 2] 

“Death-bed gift” is a gift made while the 
donor is in fact on his death-bed «and about to 
■die, or in other wdrds when his death is immi- 
nent. The gift must also be made by the donor 
in the hopeless expectation of death, or under 
pressure of the sense of the imminence of death. 
The mere fact that the donor has been ill for a 
few months and is weak and infirm, contemplat- 
ing an early death at the time of the making of 
the gifts is insufficient bo bring them within the 
purview of death-bed gifts. But if such gifts 
are intended to take effect after the donor’s 
death, the gifts are in effect and substance dis- 
positions of property by will and as such are in- 
valid: A. I. R. 1924 Rang. 13; 36 Cal. 1 (P.C.); 
{1902-1903) 2 fJ. B. R. Buddhist Law Gift, 
1 ; (1907-1909) 2 V. B. R. Buddhist Law,' Gift 
1 ; 50 I. C. 522 and A. I. R. 1927 Rang. 271, Rel. 
on. [P 106 G 2; P 107 G 1] 

Sein Tun Aung — for Appellant. 

Thein Maung — for Respondents. 

Mya Bu, J. — The main question for 
determination in this appeal is whether 
certain gifts made by a Burmese Buddhist 
lady, since deceased, were death-bed 
gifts, or were tantamount to dispositions 
of property by will and were therefore 
null and void. 

The donor was Daw Saw, the minor 
plaintiffs’ maternal grandmother, who 
died on 15th September 1930 at the age 
of 69. The defendant-appellant, a Bur- 
mese Buddhist monk, was Daw Saw’s son 
and the plaintiffs-respondents are the 
children of Ma Chit, Daw Saw’s daugh- 
ter. It is said that in or about 1925 Daw 
Saw had made a gift of certain landed 
property in favour of the defendant-ap- 
pellant, which led to a dispute between 
Daw Saw and Ma Chit as to its validity. 
The result of the dispute was that Daw 
Saw executed a registered deed in October 
1926 under which Ma Chit was consti- 
tuted a joint owner with Daw Saw in 
respect of all the paddy lands which then 
belonged to Daw Saw. After that Ma 
Chit died, and subsequently a partition 
of the lands mentioned in the deed of 
October 1926 was effected by means of a 
registered instrument in January 1928 
among Daw Saw. Mg. Si (Ma Chit’s 
widower) and the plaintiffs. Daw Saw 
being described in the instrument as the 
plaintiff’s guardian. On 1st August 1930, 
Daw Saw executed two registered deeds 
of gift conveying to the defendant-appel- 
lant certain lands which had been allotted 
to her share in the instrument of January 
1928. According to the finding of the 
learned trial Judge, which has not been 
seriously disputed. Daw Saw had been ill 
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for a few months and was weak and in- 
firm, contemplating an early death. Daw 
Saw resided at Mataungda village, Minhla 
township, where she died on 15th Sep- 
tember 1930, or about one and a half 
months after she had executed the deeds 
of gift at the office of the Sub-Registrar 
at Minhla. The learned District Judge 
held that the gifts were death-bed gifts 
according to the Burmese Buddhist law 
and were void as such, but was of the 
opinion that the contention on behalf of 
the plaintiffs that the gifts amounted to 
a will was untenable. 

It is not disputed that the question as 
to the validity of a death-bed gift arising 
between Burman Buddhists must be de- 
cided according to the Burmese Buddhist 
law, nor is it disputed that a death-bed 
gift is invalid under the Burmese Bud- 
dhist law. It has been urged on behalf 
of the defendant-appellant that the gifts 
in question are not death-bed gifts under 
the Burmese Buddhist law, while the 
learned advocate for the respondents sup- 
ports the decree of the trial Court, not 
on the ground that the gifts are death- 
bed gifts, but on the ground that though 
in form the transactions are gifts inter 
vivos in reality they are dispositions of 
property by will inasmuch as the trans- 
fers were meant to take effect after the 
death of the donor. 

The Burmese Buddhist law recognizes 
only one form of succession, i. e., intes- 
tate succession ; and testamentary succes- 
sion is opposed to the fundamental prin- 
ciples of the Burmese Buddhist law. 
Therefore a Burman Buddhist cannot 
dispose of his property after his death by 
will and consequently no Burman Bud- 
dhist can, under the guise of making a 
gift, be allowed in effect to make a will ; 
for he cannot set at naught the provi- 
sions of his personal law as to the in- 
heritance of his property after his death: 
see Ma Thin Myaing v. Maung Gyi (l). 
Subject to this, there is nothing in the 
Burmese Buddhist law within the scope 
of its applicability as regulated by S. 13, 
Burma Laws Act 1898, which renders a 
gift inter vivos invalid unless it is a 
death-bed gift. 

What are the essential elements which 
distinguish a death-bed gift from an ordi- 
nary gift ? It is stated that a death-bed 
gift is one made when the donor is “on 

(1) A.I.R, 1924 Rang. 13=75 l.G. 166=1 Rang^ 
351 * 
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the couch f^om which he is never to rise 
again” (U May Oung’s Leading Cases on 
Buddhist Law, p. 182) or “a gift made in 
contemplation of death” (Lahiri’s Prin- 
ciples of Modern Burmese Buddhist Law, 
p. 248), In my opinion, these statements 
are too wide to define the essential ele- 
ments of a death-bed gift. The subject 
of death-bed gifts is dealt with in the 
Dhammathats of which appropriate ex- 
tracts are collected in S. 79 of Kinwun 
Mingyi’s Digest of the Burmese Buddhist 
Law, Vol. 1. In the translation of the 
Digest, the descriptions given in the 
Burmese extracts are uniformly des- 
cribed as a "gift made in extremis” with- 
out reference to the 'bed” which appears 
in all the Burmese extracts. The terms 
employed in the Burmese extracts are as 
follows : 

Kaingza : (The-kha nee-wai nyaung- 
zaung-htet-knike) while on his death-bed 
about to breathe his last. Kandaw : (The- 
nee son-sun nyaung- thalun htet). At the ro- 
yalties "(or aristocrats)” death-bed about 
to breathe (his) last and to come to an 
end of (his) life. Vannadhamma: (Mahta- 
thaw eikchin phyin kyein-eik-ya phyit- 
thawmyinze nyaung-zaung knike). "While 
on the middle of (his) death-bed which is 
(his) sleeping place where he sleeps to 
awake no more. Rasi : (The kha-nee 
nyaung zaung htet knike). While on (his) 
death-bed about to breathe (his) last. 
Panam: (On-eik-ya wai khan-da-pyat- 
kywe the-lu-kha-tan). While lying on 
the bed when the mortal body must die 
as the time for its death is come. 

The Burmese word "nyaung-zaung” 
appearing from the extracts from the 
Kaingza, the Vannadhamma and the Rasi 
by itself means "bed” only. Similarly 
each of the words "nyaung thalun” and 
‘on-eik-ya” appearing in the extracts 
from the Kandaw and the Panam, res- 
pectively by itself means no more than 
'bed.” But when each of these words 
is taken together with the remainder of 
the phrase in which it appears or is read 
in the light of the context, it becomes 
evident that the bed referred to must 
necessarily be the death-bed, 

I reproduce these Burmese phrases in 
this judgment to show the necessity of 
laying stress upon the term "extremis” as 
used in the translation of the Digest. 
The ordinary meaning of the Latin expres- 
sion "in extremis” is at the last gasp,” 


“in extremity (of a person at the point of death 
implying mortal illness under which the sufferer, 
if conscious is aware that his end is near).” 

It is clearly deducible from the Bur- 
mese phrases quoted above that what is 
known as "death-bed gift” under the 
Burmese Buddhist law is a gift made 
while the donor is in fact on his death- 
bed and about to die, or in other words, 
when his death is imminent. In my 
opinion, the gift must also be made by 
the donor in the hopeless expectation of 
death, or as observed by their Lordships 
of the Privy Council in Ibrahim Goolam 
Ariff V. Saiboo (2) "under pressure of 
the sense of the imminence of death;” 
the underlying idea of the rule that a 
death-bed gift is invalid under the Bur- 
mese Buddhist law being that such a gift, 
if recognized, would enable a Burman 
Buddhist to defy his own personal law 
and practically to dispose of his property 
by a method which in effect would be 
equivalent to, and would operate as a 
will; Ma Ptoa Sroe v. Ma Tin Nyo (3), 
(7, Nga v. Maung Ela (4) and Ma 7u v. 
Po Thaung (5). 

By one of the deeds in question (Ex. A) 
Daw Saw gave to the respondent out- 
right” a piece of poddy land measuring 
9.47 acres, "to enable him to build a 
monastery,” and by the other (Ex. B) 
Daw Saw gave three other pieces of land 
"outright,” to the respondent. Turning 
to the facts of the case the finding of the 
learned trial Judge that Dow Saw had 
been ill for a few months and was weak 
and infirm at the time of the making of 
the transfers in question is clearly borne 
out by the evidence in the case. The 
illness is said to have been due to old 
age. As to the seriousness of the illness 
at the time of the transfers, the evidence 
is extremely vague. It is clear however 
that until a few days before her death 
Daw Saw was able to get up and walk 
about. It was only .during the last few 
days before her death that she gave up 
the hope of living. In her journey to 
the Registration Office at Minhla to effect 
the registration of the deeds in question 
she had to be carried from her village to 
the railway station at Okpo, and after tra- 
velling from Okpo to Minhla by train 
she was taken to the deed writer’s house 
and thence to the Registration Office in 


(2) [19081 36 0al. 1=84 I. A. 167 (P.O.). 

(3) 11902-08] 3 U. B. R. Buddhist Law Gift 1. 

( 4 ) [1907-09] 2 U. B. R Buddhist Law Gift 1. 
(6) [1919] 60 1. 0. 622. 
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a pony cart. She had to be helped by 

other persons in moving about, and could 

not walk properly without such help. 

After having the ‘ deeds registered, she 

said to the Sub-Eegistrar, a distant cousin 

of hers: ‘ You might not see me after this 

alive. This might be the last meeting.” 

I have no doubt that at the time of the 

execution of the deeds Exs. A and B, 

Daw Saw believed that she would not 
» 

live much longer, and might die soon. 

The fact that she gave land to the res- 
pondent so that the latter might utilize 
the same for the expenses of building a 
monastery for himself suggests very 
strongly that she did not expect to live 
long enough to dispose of the land, and 
see to the building of the monastery her- 
self with the proceeds. I would there- 
fore uphold the finding of the learned 
trial Judge that at the time of the execu- 
tion of the deeds Daw Saw was contem- 
plating an early death. But according 
to my view of what a death- bed gift is, 
the mere fact that Daw Saw had been 
ill for a few months and was weak and 
infirm, and contemplating an early death 
at the time of the making of the gifts is 
insufficient to bring them within the 
purview of the death-bed gifts under the 
Burmese Buddhist law. But I consider 
that the gifts in question are in effect 
and substance dispositions of property 
by will inasmuch as they were intended 
to take effect after Daw Saw*s death. ' As 
I have already pointed out what Daw 
Saw meant to give by means of the deed 
Ex. A was a monastery, which she con- 
templated would be built after her death. 
As regards the transaction evidenced by 
the deed Ex. B, the appellant admitted 
that it was Daw Saw’s wish that he 
should build a monastery out of all the 
lands, and make some charitable gift to 
the respondents if they grew up to be 
good men, and that he would give the 
lands to the plaintiffs if he was satisfied 
with them and if they proved deserving. 
This admission throws a strong light on 
the question as to the intention of Daw 
Saw in executing the deeds. 

In the circumstances obtaining in this 
case, Daw Saw s intention in making the 
gifts must be deemed to be that the 
transfers vrere to take effect after her 
death. This view of the case justifies 
the declaration that the gifts in question 
are invalid : Ma Thin Myaing v, Maung 
Gyi (1) and Maung Thu Kay. U Thu^ 
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nanda (6). In the result the appeal fails 
and it is dismissed with costs. 

Page, C. J.— I concur. It is contrary 
to the principles of Burmese Buddhist 
law, to be collected from the texts and 
authorities, that a Burman Buddhist by 
means of what is, or is in effect, a testa- 
mentary disposition, should attempt to 
evade the rules of succession and inherit- 
ance prescribed under the personal law 
to which he is subject. If a Burman 
Buddhist by a voluntary transfer inter 
vivos assigns property to a person who 
is, or is deemed to be, a stranger, with 
the intention that such transfer should 
become operative after his death, the 
transfer is null and void. Whether, 
having regard to this rule of law, a trans- 
fer is void or not depends upon the facts 
of the particular case. When such a trans- 
fer is made by a Burman Buddhist whose 
death is imminent, and who is under an 
apprehension that his dissolution is at 
hand, presumptio juris et de jure arises 
that the transferor intended the transfer 
to become operative after his death. A 
transfer of this nature is invalid as being 
a device by which a Burman Buddhist 
has attempted ; 

“to defeat his own personal law and practically 
to dispose of his property by a method which 
would be in all essentials equivalent to a will” ; 
Ma Pioa Swe v.Ma Tin Nyo (3) and U. Nga v. 
Maung Mia (4). 

I agree that the appeal should be dis- 
missed. 

p.n./r.k. Appea l dismissed. 

(6) A I. R. 1927 Rang. 271=105 I. 0. 61=5 
Rang. 371. 
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Full Bench 

Page, 0. -T,, Heald, Cunliffe, 
Das and Mya Bu, JJ. 

U Ba Dwe and others — Appellants. 

V. 

Mg. L 21 Pan and another — Respon- 
dents, 

Civil Refs. Nos. 2 and 3 of 1932, De- 
cided on 2nd May 1932, arising out of 
Civil Revns. Nos. 218 and 160 of 1931. 

^ (a) Civil P. C. (1908). O. 33, Rr. 5 (d), 
6 and 7 — Court is not entitled to allow ap- 
plicant to be examined under Rr. 6 and 7 
on merits of case in order to determine 
whether he has complied with provisions 
of R. 5 (d): 7 Rang. 361=4. I. B. 1929 Rang. 
273=120 J. C. 131, Overruled. 

Per Full Bench. — For the purpose of deter- 
mining whether an applicant for leave to sue 
in forma pauperis has complied with the provi- 
sions of R. 6 (d), it is not competent for the 
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Court to allow the applicant to be examined 
under Rr. 6 and 7 upon the merits of the case 
or for such purpose to take the result of such 
examination into consideration: 7 Rang. 361 
=A. I. R. 1929 Rang, 273=120 I. C. 131, 
Overruled.; 19 Mad. 191, Di$s.}rom;^OAll299, 
Rel; on and 41 Mad. 620, Dis. appr. [P 112 0 2] 
Per Heald, J. — It is open to the Court to 
examine the applicant regarding the merits of 
his claim under R. 7 (1) as well as under R. 4: 
A. I. R. 1929 Rang, 273, Expl. [P 112 C 2J 
^ (b) Civil P. C. (1908), O. 33. Rr. 5 (d), 

6 and 7 — Government Advocate or opposite 
party is not competent to adduce evidence 
to show that applicant has not complied with 
R. 5(d) but parties can present argument 
in that behalf and Court can determine 
whether provisions of R. 5 (d) have been 
satisfied: 7 361=^4. J. R- 1929 Rang. 

273=120 I. C. 13i, Overruled. 

It is not competent for the Government Advo- 
cate or an opposite party under R. 6 or R. 7 
to adduce evidence for purpose of proving that 
the apjdicaut for leave to sue in forma pauperis 
has not complied with the provisions of R. 5 (d), 
but under R. 7 (2) it is competent for the par- 
ties to pre.sent as argument in that behalf and 
for the Court to determine whether the provi- 
sions of R. 5 (d) have been complied with: 7 
Rang. 361=^. I. R. 1929 Rang. 273=120 
I. C. 131, Overruled. [P 112 C 2] 

❖ (c) Civil P. C. (1908), O. 33. R. 5 (d)— 
In considering whether case falls within 
R. 5 (d) Court cannot use matters of which 
it has received notice aliunde. 

Per Full Bench. — To permit the Court when 
considering whether the case falls within 
R. 5 (d) to take into account other matters of 
which it has received notice aliunde would bo 
to travel outside the scope of 0. 33 and in effect 
to allow the Court to try the suit on the merits 
of an application for leave to sue in forma 
pauperis, that could never have been intended: 
19 Mad. 191’, ISM. L.J. 292 {F. B.)’, 7 All. 
GGl and 13 Bom. 126, Rcl. on. [P 111 C 2] 

Per Scald J.~(0b\ter) If a Court sends for 
judicial records, whether of its own motion or 
as a result of the argument of the opposite party 
heard under R. 7 (2), it may in a proper ease 
use those records in its discretion for the pur- 
poses of the applicant under R. 7 (l). 

LPllSOl] 

(d) Civil P. C. (1908), O. 33, R. 5 (d)— 

Where application prima facie discloses 
Cause of action. Court should not embark 
upon consideration of doubtful questions of 
law or fact in order to see whether allega- 
tions show cause of action. 

If the allegations of the applicant prima facie 
disclose a cause of action the Court ought 
not to embark upon the consideration of a 
complicated or doubtful question ^ of law or 
fact that may arise upon the allegations of the 
applicant for the purpose of determining whe- 
ther the allegations show a cause of action 
for it is contrary to tho schonio and the provi* 
sions of 0. 33 that tho Court for the purpose of 
disposing of an application for leave to sue in 
forma pauperis should decide issues affecting 
tho merits that more properly and fairly can 
bo determined at tho hearing of the suit: 41 
Mad. 020, Bel on. ^ 0 2] 


1932 

(e) Civil P. C. (1908). O. 33, Rr. 5 (c) and (e) 
and 6 — Matters in Cls. (c) and (e) relate 
to pauperism on which evidence can be ad- 
duced under R. 6. 

Rei Heald, J. — The matters mentioned in 
Cl. (c) and (e), R. 5 are matters relating to 
the applicant’s pauperism and therefore matters 
on which evidence can be adduced under R. 6. 

[P 112 C 2] 

KyawDin and Sutherland {Ju7iior) — 
— for Appellants. 

Po Han and A. J Dartoood — for Rns- 
pondents. 

Order of Reference 

Civil Bevision No. 218 of 1931 

Page, C. J . — This is an application to 
revise an order of the learned Additional 
District Judge of Mergui rejecting an ap- 
plication for leave to sue in forma pau- 
peris. On the application being filed the 
learned District Judge of Mergui did nob 
think fib to examine the applicant under 
0. 33. R. 4, but ordered that the learned 
Additional District Judge should hear and 
determine the suit *so far as the question 
of pauperism is concerned.” The learned 
Additional District Judge thereupon 
issued the notices prescribed under 0. 33, 
R. 6, and at the hearing under R. 7 both 
the applicant and respondent gave evi- 
dence, and other witnesses were called on 
the one side and on the other. So far as 
the learned Additional District Judge 
decided that the applicant was nob a 
pauper upon the ground that he possessed 
property sufficient to pay the prescribed 
court-fees, in my opinion there was no 
evidence upon the record which would 
justify such a finding. The learned Addi- 
tional District Judge obviously was in- 
fluenced in arriving at the conclusion that 
the applicant was not a pauper by what 
he stated to be an admission by the ap- 
plicant himself that the applicant was 
possessed of unencumbered immovable 
property worth Rs. liOOO* No such ad- 
mission however was made by the ap- 
plicant, and if the alleged admission 
is excluded the evidence upon the record 
was not such that the finding of the 
learned Additional District Judge could 
be sustained. 

The view that this Bench takes upon 
the evidence before the Court is the same 
as that which was taken by another 
Bench of this Court in a previous suit, 
namely, that for the purposes of this case 
also the applicant must be regarded as a 
pauper. That however does not dispose 
of the application, because the learned 
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Additional District Judge further held 
that the allegations of the applicant did 
not disclose a cause of action within 

O. 33, E. 5 (d), Civil P. 0. Now, the 

finding of the learned Additional District 
Judge upon that question was based nei- 
ther upon the allegations set out in the 
application for leave to sue in forma 
pauperis nor upon any statements of the 
applicant in the course of an examination 
by the Court under O. 33, E. 4. At the 
hearing of the issue relating to the pau- 
perism of the applicant the learned Addi- 
tional District Judge purporting to act 
under Er. 6 and 7, proceeded to admit 
the evidence of the applicant by way of 
examination, cross-examination and re- 
examination upon the merits of the case, 
in order inter alia that the Court might 
be in a position to determine whether the 
provisions of O. 33, E. 5 (d). had been 
complied with. We are of opinion, as at 
present advised, that in permitting an 
examination of the applicant under Er. 6 
and 7 for the purpose of determining 
whether his allegations disclosed a cause 
of action the learned Additional District 
Judge was exceeding his jurisdiction, and 
we are fortified in that conclusion by the 
following rulings: Jogendra Narayan v. 
Durga Charan (1), Govindasami Pillai v. 
The Municipal Council^ KumbaJconam (2), 
and Shauran Bibi v. Abdus Samad (3). 

On the other hand, as we understand 
the ruling of a Division Bench of this 
Court (Eutledge, C. J., and Brown, J.), 
in Ma Shopjambi v. Mubarak Ali (4), 
their Lordships in that case purported to 
lay down that it is competent for the 
Court in order to determine whether the 
provisions of O. 33, E. 5 (d), have been 
complied with, to permit the applicant 
to be examined, cross-examined and re- 
examined under O. 33, Er. 6 and 7. With 
all due deference if the judgment of the 
Court in Ma Shopjambi v. Mubarak 
Ali (4) was such as I have stated, in my 
opinion the law was not correctly laid 
down in that case. For these reasons we 
refer to a Full Bench, constituted as may 
seem' best to the learned Chief Justice, 
the following question: 

Whether for the purpose of determining whe- 
ther an. applicant for leave to sue in forma 

(1) [1919] 46 Gal. 651=52 I. 0. 610. 

(2) [1918] 41 Mad. 620=46 I. 0. 95. 

(3) A. I. R. 1923 All. 677=73 I. 0. 638=45 All. 

548. 

(4) A. I. R. 1929 Rang. 273=120 I. 0. 131=7 

Rang. 361. 


pauperirs has complied with the j)rovisions of 
O. 33, R. 5 (d), it is competent for the Court to 
allow the applicant to be examined under 0. 33, 
Rr. 6 and 7, upon the merits of the case, or for 
such purpose to take the result of such examina- 
tion into consideration.” 

Mya Bu, J. — I agree. 

Civil Bevision No. 160 of 1931. 

Page, C. J . — This is an application 
for revision of an order by the learned 
District Judge of Amherst dismissing an 
application by the present applicant for 
leave to sue in forma pauperis. The 
learned District Judge did not examine 
the applicant under O. 33, E. 4, or reject 
the application for leave to sue as a 
pauper under E. 5. On 6th May 1931 
an order was passed that notice should 
issue to the Government Pleader and to 
the present respondent as the .opposite 
party under E. 6. The opposite party 
filed an objection to the application upon 
the ground that the applicant’s cause of 
action was barred by res judicata. The 
Government Pleader did not file an objec- 
tion. On l8th May 1931, at the hearing 
of the inquiry under E. 7, the learned 
pleader for the respondent adduced the 
proceedings in Civil Regular No. 28 of 
1927, as evidence that the issue which 
fell for determination in the present 
suit had therein been determined in 
a manner adverse to the applicant. 
The learned District Judge, after argu- 
ments had been heard, held that the plain- 
tiff’s cause of action in the present suit 
was barred by res judicata. 

Now, on the present application it is 
contended that in an inquiry pursuant to 
Er. 6 and 7 the only issue upon which 
the evidence may be adduced or argu- 
ments presented is an issue to determine 
the pauperism of the applicant, and fur- 
ther that in an inquiry held under Er. 6 
and 7 it is nob competent for the Court 
to determine whether the applicant bad 
complied with the provisions of O. 33, 
E. 5 (d). The learned advocate for the 
respondent has relied .upon Ma Shop- 
jambi v. Mubarakh Ali (4) and it is con- 
tended that this case is an authority in 
support of the proposition that at an in- 
quiry under Er. 6 and 7 the Court may 
entertain an objection, admit evidence, and 
hear arguments to prove that tJie appli- 
cant has nob complied with the provisions 
of E. 6 (d). With all due deference I am 
bound to say that I do not fully under- 
stand what was determined in that case. 
It would seem that their Lordships were 
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of opinion that the learned District Judge 
had held that the applicant’s claim on 
the face of it was barred by limitation, 
although the Court had not acted under 
E. 4 or under R. 5. But in the course 
of an inquiry under Rr. 6 and 7 it ap- 
pears that the Court examined the appli- 
cant. and took judicial notice of certain 
earlier proceedings to which the applicant 
was a party, and that after taking into 
consideration the evidence of the appli- 
cant and the earlier proceedings, the 
Court had come to the conclusion that 
the applicant’s claim was barred by limi- 
tation. If that is what took place in the 
District Court I find it difficult to under- 
stand how it could have been held in that 
case that the applicant’s claim on the 
face of it -was barred by limitation. Their 
Lordships however appeared to have been 
of opinion that in an inquiry under Rr. 6 
and 7 it is competent for the Court to 
consider the merits of the case with a 
view to determine whether the provi- 
sions of R. 5 (d) have been complied with, 
and if that is the effect of the judgment 
in Ma Shopjamhis case (4) it raises a 
question of importance as to which there 
is a conflict of judicial authority, and I 
am not satisfied that the principle laid 
down in or underlying that case is cor- 
rect in law. For these reasons, we refer 
to a Full Bench to be constituted as the 
learned Chief Justice may determine the 
following question ; 

‘‘Whether the Government Picador or an oppo- 
site party duly served with a notice under 0. 

R. 6, or R. 7 to file an objection or to adduce 
evidence or to present an argument that the ap- 
plicant for leave to sue in forma pauperis has not 
complied with the provisions of 0. B3, R. 5 (d), 
and / or whether at an inquiry under R. 7 it is 
competent for the Court to determine whether 
the applicant has complied with the provisions of 
R. 5 (d).” 

Mya Bu, J.— I agree. 

Opinion 

Page, C. J . — The material facts are 
set out in the orders of reference and 
need not be. ro-stated. The scheme of 
0. 33 is that before an applicant is gran- 
ted the privilege of suing in forma pau- 
peris it is incumbent upon him to satisfy 
tlie Court that his application is in pro- 
per form, that he has a good and subsist- 
ing cause of action, and that ho is bona 
fide and in fact a pauper. The answers 
to the questions propounded depend upon 
the true coustruotion of 0. 33, Rr. 4 (l), 
5, 6 and 7 which run as follows: 
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“4. (l) Where the application is in proper form 
and duly presented, the Court may, if it thinks 
fit, examine the applicant, or his agent when the 
applicant is allowed to appear by agent, regard- 
ing the merits of the claim and the property of 
the applicant. 

“6. The Court shall reject an application for per- 
mission to sue as a pauper: (a) where it is not 
framed and presented in the manner prescribed 
by Rr. 2 and 3, or (b) where the applicant is not 
a pauper, or (c) where he has, within two months 
next before the presentation of the application, 
disposed of any property fraudulently or in order 
to be able to apply for permission to sue as a 
pauper, or (d) where his allegations do not show 
a cause of action or (e) where he has entered 
into any agreement with reference to the subject- 
matter of the proposed suit under which any 
other person has obtained an interest in such 
subject-matter. 

“ C. Where the Court sees no reason to reject the 
application on any of the grounds stated in R. 5, 
it shall fix a day (of which at least ten days' 
clear notice shall be given to the opposite party 
and the Government Pleader) for receiving such 
evidence as the applicant may adduce in proof of 
his pauperism, and for bearing any evidence 
which may be adduced in disproof thereof. ” 

“ 7 (1). On the day so fixed or as soon there- 
after as may be convenient, the Court shall 
examine the witnesses (if any) produced by either 
party, and may examine the applicant or Ms 
agent, and shall make a memorandum of the 
substance of their evidence. (2) The Court shall 
also hear any argument which the parties may 
desire to offer on the question whether, on the 
face of the application, and of the evidence (if 
any) taken by the Court ns herein provided, the 
applicant is or is not subject to any of the prohi- 
bitions specified in R. 5. (8) The Court shall 
then either allow or refuse to allow the applicant 
to suo as a pauper. " 

Now, for the purpose of deciding whe- 
ther the allegations of the applicant show 
a cause of action \vithin R. 5 (d) the 
Court must take into consideration not 
only the averments in the application, 
but also any statements by the applicant 
or his agent regarding the merits of the 
claim that may have been made in the 
course of an examination by the Court 
under R. 4. 

“ It is obvious that the more statements in the 
plaint which accompanies an application for 
leave to suo as a pauper cannot to accepted as 
the sole materials on which a decision as to 
whether the applicant's allegations do or do not 
show a right to suo can depend. If the allega- 
tions in the plaint were the sole matters to bo 
looked to and the applicant wore admittedly a 
pauper, the granting of this application to sue 
as a pauper would depend, not on whoihor ho 
had any merits to go upon, but on the skill of 
the gentleman who drafted his petition and his 
plaint, and the examination as to the merits 
under 8. 40G would be suportluous : Per Edge, 
0. J. and Burkit, J., in Kamrakh Nath v. Sundar 
Nath (6). " 

(6) [1S98] 20 All. Q99=(1998) A. W. N. 36. 
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If and so far as Bakewell and Kumara- 
swami Sastriyar, JJ., in Govindasami 
Filial V. The Municipal Council, Kumha- 
konam (2) intended to hold that P. 5 (d) 
applied only to cases where it appeared 
**clearly on the face of the petition’ that 
the allegations of the applicant did not 
show a cause of action, I should respect- 
fully disagree with the view that was 
expressed by the Madras High Court in 
that case. In my opinion however the 
Court is not entitled to take into account 
any other evidence, oral or documentary, 
in considering whether the allegations 
of the applicant disclose a cause of action. 
It appears to me that this must be so 
both because on an application for leave 
jto sue in forma pauperis it is not the 
function of the Court to try or determine 
the suit on the merits, and because under 
R. 5 (d) it is upon a consideration of his” 
that is, the applicant’s, allegations that 
the Court is to determine whether the 
provisions of R. 5 (d) have been complied 
with. 

I am further of opinion that the 
Court which proceeds ex parte under 
R. 5 is not precluded at any inquiry 
held under R. 7 (2) from hearing an 
argument on behalf of the parties 
upon the question whether the applica- 
tion should be dismissed under R. 5 (d) 
and that after hearing the parties, if 
they elect to present an argument to 
the Court, the Court is entitled under 
R. 7 (2) bo reject the application upon 
the ground that the applicant’s allega- 
tions do not show a cause of action. On 
the other hand I hold that the argument 
and decision of this question under R. 7 
(2) must proceed and be based solely 
upon the averments in the application 
and any statement regarding the merits 
of the claim that may have been made by 
the applicant or his agent in the course of 
an examination by the Court under R. 4. 
As I apprehend the meaning and effect 
of O. S3 in considering whether the case 
ialls within R. 5 (d) it would be as wrong 
to hold that the Court must have regard 
only to the allegations set out in the ap- 
plication as to hold that the Court may 
take into consideration any evidence other 
than the statements of the applicant or 
his agent, made in the course of an exa- 
mination under R. 4. I respectfully dis- 
sent from the decision in Vijendra Tir^ 
ihas toami v. Sudhindra Tirthaswami (6), 

{6}‘ [1896] 19 Mad. 197. 


which in my opinion was rightly over- 
ruled by a Full Bench of the Madras 
High Court in Fathnam Filial v. Pappa 

Filial (7). 

To permit the Court when considering 
whether the case falls within R. 5 (d) to 
take into account other matters of which 
it has received notice aliunde in my opi- 
nion would be to travel outside the scope 
and ambit of O. 33 and in effect to allow 
the Court to try the suit on the merits of 
an application for leave to sue in forma 
pauperis. That could never have been 
intended: Cliattarjyal Singh v. Baja 

Bam (8); Kamrakh Nath v. Sundar Nath 
(5); Dulari v. Vallahdas Fragji (9); 
Bathnam Filial v. Pappa Filial (7); 
Sankararamier v. Suhramania Aiyar 
(10); Amirtham v. Ahoar Manickam (ll); 
Nawah Bahadur of Murshedahad v. Ha- 
rish Chandra (12); Govindasami Fillai 
v. The Municipal Council, Kumbakonam 
(2); Jogendra Narayan Bay v. Durga 
Charan Guha Thakurta (l); Shauran 
Bihi V. Ahdus Samad (3) and Mohamed 
Nasrullah v. Mohamed Shukj'ullah (13). 

Further I am of opinion that if the 
allegations of the applicant prima facie 
disclose a cause of action, the Court 
ought not to embark upon the considera- 
tion of a complicated or doubtful ques 
tion of law or fact that may arise upon 
the allegations of the applicant for the 
purpose of determining whether the alle- 
gations show a cause of action, for it is 
contrary to the scheme and the provisions 
of O. 33 that the Court for the purpose of 
disposing of an application for leave to 
sue in forma pauperis should decide issues 
affecting the merits that more properly 
and fairly can be determined at the hear- 
ing of the suit: Govindasami Filial v. 
The Municipal Council, Ktimbakonam 
(2). Again at an inquiry held pursuant 
to O. 33, Rr. 6 and 7 (IJ, the evidence 
adduced by the parties and the Govern- 
ment Pleader and the examination of the 
applicant or his agent in my opinion 
must be confined to the issue of paupe- 
rism, i. e., to issues falling within R. 5 
(b), (c) and (e) which were enacted to 
enable the Court to determine whether 

(7) [1903] 13 M. L, J. 292 (F.B.). 

(8) [1885] 7 All. 661=(1886] A.W.N. 156 (F.B.). 

(9) [1889) 13 Bom. 126. 

(10) [1903] 13 M. L. J. 425. 

(11) [1904] 27 Mad. 37. 

(12) [1911] 11 I. C. 55. 

(13) A. I. R. 1925 Pat. 30=83 I. C. 871=3 Pat. 

275, 
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the applicant is bona fide and in fact a 
pauper; and I am of opinion that it is 
not competent for the Court at such an 
inquiry to admit evidence relating to the 
merits of the applicant’s claim. Further 
hold that under R. 7 (2) the par- 
ties are entitled to present an argument 
to the Court for the purpose of prov- 
ing that the applicant has or has 
not complied with the terms of 
Cls. (a) to (e), O, 33, R. 5 or any of 
them, but that in respect of R. 5(d), 
for the reasons that I have stated, the 
argument and the decision must be based 
solely upon the averments in the applica- 
tion and the allegations of the applicant 
or his agent in any examination that 
may have been held under R. 4. In Ma 
Shopjamhi v. Mubarak Alt (4), as I ap- 
prehend what was decided in that case, 
Rutledge, C. J., and Brown, J., held that 
in a case in which the applicant had not 
been examined under R. 4 and the Court 
had not rejected the application for leave 
to sue in forma pauperis under R. 5, the 
Court was entitled to examine the ap- 
plicant as to the merits of the claim at 
an inquiry held under Rr. 6 and 7. 
Their Lordships referred to Joqeyidra 
Narayan Ray v. Durga Charan (l) as an 
authority supporting the view that they 
expressed, but it appears to me that in 
Jogendra Narayan Ray's case (l) the 
Calcutta High Court laid down the law 
in the contrary sense. Again, in Ma 
Shopjamhi v. Mubarak Ali (4) it was 

held that the District Court was right in 
taking 

“judicial notice of certain proceedings in Court 
in wliich the petitioner was a party and in which 
she made certain applications.” 

I confess that I do not appreciate the 
meaning and use of tho term "judicial 
notice" in this connexion, or how state- 
ments or other matters of which the 
Court may have attained information 
aliundo (unless they are admitted by the 
apj)licanfc) can be treated as "his allega- 
tions" within R. 5 (d). I have perused 
the original record of the proceedings of 
tlio Iligli Court in Ma Shopjamhi s case 
(d), and what appears to have happened 
is that the learned District Judge sent 
for the record of certain proceedings un- 
connected with the application before 
him, in which petitions and applications 
were made by and against the applicant 
in the present case, and the learned Dis- 
trict Judge then proceeded exhaustively 


to analyse the statements and actions of 
the parties to these earlier proceedings^ 
and drew inferences therefrom adverse to 
the applicant, and arrived at findings of 
fact upon controversial questions relating 
to merger and adverse possession. The 
learned District Judge finally concluded 
his investigation and these earlier pro- 
ceedings by holding that "it seems to me 
that her application is, on the face of it, 
time barred." I am at a loss to under- 
stand how in such circumstances it could 
be held that the "petitioner’s present 
claim is on the face of it barred by limi- 
tation, but that appears to have been 
the view held and expressed both by the 
learned District Judge and by Rutledge, 
C. J., and Brown J., in the appeal in thatl 
case. With all due respect I am of op- 
inion that in Ma Shopjamhi v. Mubarak 
Ali (4), the law was not correctly stated 
and the decision in that case must be 
overruled. 

In Reference 2, I would answer the 
questions propounded in the negative, and 
and in Reference 3, I would answer that 
it is not competent for the Government 
Advocate or an opposite party under R. 6 
or R. 7, to adduce evidence for the 
purpose of proving that tho applicant for 
leave to sue in forma pauperis has not 
complied with the provisions of 0. 33, 
R. 5 (dj, but that under R. 7 (2), it is 
competent for the parties to present an 
argument in that behalf and for the 
Court to determine whether the provi- 
sions of R. 5 (d) have been complied with. 
The costs of each reference will be in the 
discretion of the Court by which the re- 
ference was made, 

Heald, J . — I concur in the answers 
which the learned Chief Justice gives to 
the q uestions referred but I would respect- 
fully add that in my opinion it is open 
to the Court to examine the applicant 
regarding the merits of his claim under 
R. 7 (l) as well as under R. 4, I would 
also note that I regard the matters men- 
tioned in Cls. (o) and (e), R. 5, as matters 
relating to the applicant’s pauperism and 
therefore as matters on which evidence 
can be adduced under R. 6. With all 
respect I am not prepared to go so far as- 
to say that in my opinion the judgment 
in Ma Shopjamhi v. Mubarakh Ali (4) 
did not state the law correctly. The 
head-note to the oflioial report is undoubt- 
edly wrong in its suggestion that the op- 
posite party is entitled under R. 6 to 
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adduce evidence to show that the appli- 
cant has no cause of action, but I venture 
to suggest that the learned Judges were 
right in holding, as I think they did hold 
that under B. 7 (2) the Court is entitled 
to consider the allegations made by the 
applicant in his examination by the 
Court under that rule for the purpose of 
deciding whether or not his allegations 
show a cause of action. On the further 
question whether or not the learned 
Judges were right in holding that the 
lower Court acted correctly in using judi- 
cial records, for which it had sent pre- 
sumably under the powers given by 0. 13, 
B. 10, I am not at present prepared to 
express a decided opinion because the 
question of the use which a Court is en- 
titled to make of records so sent for has 
not been argued before us, but I venture 
to say that I am inclined to think that 
if a Court sends for records in such a case 
whether of its own mere motion or as a 
result of the arguments of the opposite 
party heard under B. 7 (2), it may in a 
proper case use those records in its dis- 
cretion for the purposes of its examina- 
tion of the applicant under B. 7 (l), I 
however entirely agree that the Court 
ought not to embark upon the considera- 
tion of a complicated or doubtful question 
of law or fact at the hearing under O. 33, 
B. 7 and that such questions would more 
properly and fairly be determined at the 
hearing of the suit. I concur in the pro- 
posed order as to costs. 

Cunliffe, J. — I agree with the judg- 
ment delivered by the Chief Justice. 

Mya Bu, J. — I also agree with the judg- 
ment delivered by the learned Chief 
Justice. 

Das, J.— I agree with the judgment of 
my Lord the Chief Justice. 

S.n./r.k. Beference ansiuered. 

A. I. R. 1952 Rangoon 113 

Page, C. J. and Mya Bu, J. 

M. P. M. S. Firm — Appellants. 

V. 

Fo Pyu and others — Bespondents. 

First Appeal No. 110 of 1931. Decided 
on 10th February 1932, from judgment 
of Dist. Court, Myaungmya, in Civil 
Begular No. 85 of 1930. 

Transfer of Property Act (1882). S. 65-A— 
Lease by niortgagor, not in ordinary course 
of management, does not bind mortgagee — 
Payment of rent in advance is not defence to 
suit for ejectment of lessees by mortgagee. 

A mortgagor in possession may make a lease 
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conformable to usage in the ordinary' course of 
management, for instance, he may create a 
tenancy from year to year in the case of agri- 
cultural lands or from month to month in the 
case of houses. But it is not competent to the 
mortgagor to grant a lease on unusual terms, or 
to alter the character of the land or to authorize 
its use in a manner or for a purpose different 
from the mode in which he himself had used it 
before be granted the mortgage. A lease for 
three years executed by the mortgagor of his- 
mortgaged property which was not made in the 
ordinary course of management is not binding 
on the mortgagee and the fact that the lessees 
had paid rent for the three years in advance is 
no answer to a suit for ejectment brought against 
them by the mortgagee who has elected to treat 
the lease as not binding upon him : 39 I. 0. 

182, Appr. ; 8 L. B. R. 413, Diss. from ; A. I. R,. 
192G Bom. 667, Ref. [P 114 C 1, 2] 

Chari — for Appellants. 

Halkar — for Bespondents. 

Page, C. J. — This is a suit to recover 
possession of certain immovable property 
in the possession of the defendants and 
for mesne profits. 

The defendants claimed to be in pos- 
session under a lease for three years 
granted by Daw Ngwe Yon. At the time 
when the lease was executed the property 
had been mortgaged by Daw Ngwe Yon 
to the plaintiff. Subsequently, the plain- 
tiff brought a suit against Daw Ngwe 
Y^on, and obtained a money decree against 
her. In execution of that decree the 
plaintiff attached the property in suit, 
brought it to sale, and purchased the 
property at the auction sale held in exe- 
cution of the decree. After the sale the 
plaintiff invited the tenants of Daw Ngwe 
Yon to attorn to him. Upon their re- 
fusal he brought the present suit for pos- 
session of the property, alleging that the 
defendants were trespassers upon the 
land. In their written statement the 
defendants pleaded that they were in 
possession as the tenants of Daw Ngwe 
Yon under a lease for three years, and 
that the plaintiff was bound by the lease. 
In his reply the plaintiff contended that 
as mortgagee of the lands the lease was 
not binding upon him. 

Now, the question that arises for deter- 
mination is whether a lease for three 
years by a mortgagor is binding upon the 
mortgagee. Three different views have 
been expressed by the Courts in India 
upon this question, but having regard 
to the provisions of S. 65-A, T. P. Act, 
in due course the question will become 
academic. One line of authorities has 
held that without the consent of the- 
mortgagee, express or implied, a mort- 
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gagor is not entitled to create a lease of 
the property which is the subject-matter 
of the mortgage : N. G, Macleod v. 
Kisse7i Vithal Singh (l) and Eustomji 
Dorahji v. Keshavji Damjt (2). 

It has also been held that a mortgagor 
in possession can prima facie exercise the 
ordinary rights of an owner in possession. 
The only restriction imposed on him is 
that contained in S. 66, T. P. Act, that 
is to say, he must not commit any act 
which is destructive or permanently in- 
jurious to the property if the security is 
insufficient or will be rendered insuffi- 
cient by such act : per Fox, G. J., and 
Twomey, J., in Tana Peena Cheena 
Piinliay Meera Hoivther v. M amakkanta- 
hath Pathumakutti Uma (3). 

In my opinion however the true view 
lies between these two extremes, and 
was enunciated by Mookerjee and Beach- 
croft, JJ., in Madan Mohan Singh v. 
Baj Kisliori Kumari (4) at p. 92 (of 21 
G. W. N.) as follows : 

“ The true position thus is that the mortgagor 
in possession may make a lease conformable to 
usage in the ordinary course of managcnrent, for 
instance, he may create a tenancy from year to 
year in the case of agricultural lands or from 
month to month in the case of houses. But it 
is not competent to the mortgagor to grant a 
lease on unusual terms, or to alter the character 
of the land or to authorize its use in a manner 
or for a purpose different from the mode in which 
he himself had used it before he granted the 
mortgage : see also JCiran Chandra Dose v. 
Dutt & Co. (5), .Inajid Damv. Dhanpat Singh(6) 
and Beni Prasad v. Oangoo Singh (7). ” 

The opinion expressed by the learned 
Judges in Mada^i Mohan Singh's case (4) 
has now been embodied in S. 65-A, T. P. 
Act. In the present case the plaintiff as 
mortgagee by filing tlie suit elected to 
treat the lease in question as not binding 
upon him, and an issue was framed at 
the trial for the purpose of determining 
whether in the circumstances obtaining 
in the case he was bound by the terms 
of the lease. 

The learned District Judge dismissed 
the plaintiff’s suit upon the ground that 
the law was correctly laid down in Tana 
Peena Cheena Pitchay ]\[eera Rowther v, 
Mamakkantakath Pathumakutti Uma{S), 
In my opinion however the law was not 

' (1) Lia04T30~Bo^^0. 

(2) A. I. R. 192C Bom. 607=98 I. 0. 430. 

(3) [1916] 8 L. B. R. 413=34 I. 0. 24. 

(4) [1912] 39 I. G. 182. 

5 A. I. R. 1925 Cal. 251=85 I. 0. 522. 

6) [19101 1 Pat. L. J. 668=38 I. C. 37. 

(7) A. I. R. 1928 Pat. 872=110 I. 0. 287=7 
Pat. 349. 


accurately stated in that case, and, having 
regard to the principles enunciated by 
Mookerjee and Beachcroft, JJ., in Madan 
Mohan Singhs. Baj Kishori Kumari (4), 
with which I respectfully agree, it is 
clear that the lease in the present case 
was not one that was made in the ordi- 
nary course of management, or binding 
upon the mortgagee. 

The learned advocate for the respon- 
dents contended that it would be unrea- 
sonable and unjust that the tenants should 
be evicted. Notwithstanding that they 
had paid rent in advance to Daw Ngwe 
Yon, when she was the mortgagor in pos- 
session, in my opinion, and whatever 
rights the defendants may have against 
Daw Ngwe Yon with respect to the rent 
paid in advance, the fact that they had 
paid rent in advance is no answer to a 
suit for ejectment brought against them 
by the mortgagee who has elected to 
treat the lease as not binding upon him : 
Eustomji Dorabji v. Keshavji Damjt (2). 

The result is that the appeal is allowed 
and the decree from which the appeal is 
brought is set aside, and a decree for pos- 
session will be passed in favour of the 
appellant against the respondents. The 
proceedings will be remanded to the Dis- 
trict Court, Myaungmya, in order that 
the quantum of mesne profits may be 
ascertained. The appellant is entitled 
to his costs in both Courts. 

Mya Bu, J. — I agree. 

k.n./r.k. Appeal allowed. 
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Page, 0. J. and Cunlifpe, J. 

0. K. Mohideeji Baioa — Appellant. 

V. 

Bigaud Perfume Manufacturers— 
pondents. 

First Appeal No. 168 of 1931, Decided 
on 9th December 1931, against decision 
of High Court, on Original Side, in Civil 
Regular Suit No. 283 of 1929. 

(a) Trade-mark— Infringement of— Plain' 
tiff mutt prove that goods sold under his 
label and get-up are goods having reputation 
in market as being those manufactured or 
told by him — Evidence Act, S, 101. 

In ft suit for infringement of trade-mark it is 
incumbecit upon the plaintiff in the first in* 
stance to prove that the goods sold under his 
label and get-up are goods which had a reputa- 
tion in the market as being goods manufactured 
or sold by him, of which the label and get-up 
are distinctive and well known in the particular 
market. [I* 

(b) Trade-mark— Infringement of— Court 
satisfied that defendant's label, and get-up 
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IS colourable imitation of those of plaintiff 
No witnesses called to prove that they were 
deluded into thinking that goods sold by 
defendant were those of plaintiff is immate- 
rial. 

Where in a suit for infringement of right to 
use a particular label, get-up or trade-mark, the 
Court is satisfied that the defendant’s label and 
get-up are a colourable imitation of those of the 
plaintiff, the fact that no witnesses are called iby 
plaintiff to prove that they are deluded into 
thinking that the goods sold by the defendant 
were the goods of the plaintiff is not of much 
importance. [P G 1] 

^ (c) Trade-mark— Infringement of — It is 
not necessary for trader becoming aware 
of infringement immediately to bring suit 
to vindicate his right — It may sometimes 
amount to acquiescence. 

There is no law that any person who becomes 
aware of the infringement of his right to use a 
particular label, get-up, or trade-mark, must 
forthwith file a suit against the person so in- 
fringing his legal right, and that if he does not 
immediately take legal praceedings against such 
a person he should for ever be debarred from 
asserting such rights in a Court of law. It 
depends upon the circumstances and it would be 
an intolerable burden upon a trader if he had 
had to take notice of every petty infringement 
by a man of straw. Of course, if he does not 
take steps to vindicate his rights he runs the 
risk of a defence subsequently being put forward 
that he has acquiesced in the particular infringe- 
ment; but whether he has acquiesced or not is a 
question of fact that depends upon the circum- 
stances of the particular case under considera- 
tion. Again, there may be reasons that would 
afford a ready explanation why a suit was not 
filed against the infringer immediately after the 
trader became aware that the infringement had 
taken place: A, I. R. 1930 Cal. 678 and Pireto 
Case, (1920) 37 R. P. C. 177, ReL on; A, I. P. 
1930 CaZ. 678; Proctor v. Bennis, (1887) 36 
Ch. D. 740 and Ramsden v. Dyson (1866) 1 
H.L. 129, Ref. ^ LP 117 C 1] 

^ (d) Trade-mark — Infringement of— 
Fraudulent infringement — Doctrine of ac- 
quiescence does not operate in defendant’s 
favour. 

Where the defendant is fully awaire of the 
legal position and yet deliberately or fraudu- 
lently puts upon the market articles with 
designs and forms of get-up which aro colourable 
imitation of those of the plaintiff in order to 
obtain trade which otherwise might go to the 
plaintiff, there is no room for the doctrine of 
acquiescence by plaintiff to operate in defen- 
dant’s favour. [P 118 C 1] 

Leach — for Appellants, 

J. K. Munshi and Miss Dantra — for 
Eespondents. 

Page, C. J . — This appeal must be 
dismissed. The suit is the result of 
business rivalry between a French firm 
and a German firm which import per- 
fumery into Burma. The nature of the 
perfumery with which we are concerned 
in the present case is Kadow, that is, a 
scent with a musk perfume. 


The plaintiffs claim that for many 
years before action brought they had 
acquired a reputation in the market in 
Burma for Ex. A and Ex, A-1, bearing a 
label and get-up which was distinctive of 
the goods that they sold. They contend 
that in 1925 the defendants deliberately 
put upon the market Kadow perfumery 
in bottles Ex. B-1, with a label and get- 
up that was a colourable imitation of the 
label and get-up of A-1, and they claim 
an injunction and other relief against the 
defendant firm preventing them from 
selling Kadow perfumery with a label 
and get-up of the nature of B-1 in Burma. 
Plaintiffs further contend that in 1927 
the defendants imported into Burma, and 
caused to be put on the market, Kadow 
perfumery with a label and get-up Ex. B, 
which, the plaintiffs contend, is a colour- 
able imitation of their label and get-up 
A, and they seek an injunction in similar 
terms in respect of B. The learned 
Judge at the trial upheld the plaintiffs’ 
claim, and decreed an injunction and in- 
cidental relief in favour of the plaintiffs. 
Now, this is a passing-off suit, and it is 
incumbent upon the plaintiffs in such a 
suit in the first instance to prove that 
the goods sold under their label and get- 
up were goods which had a reputation in 
the market as being goods manufactured 
or sold by them, of which the label and 
get-up was distinctive and well known 
in the particular market. The learned 
Judge has held — and there is abundant 
evidence to justify his finding — that for 
more than 25 years before the suit was 
filed the plaintiffs had acquired in res- 
pect of A and A-1 a reputation as bear- 
ing a distinctive design and get-up which 
was well known in connexion with their 
Kadow perfumery. It is unnecessary to 
discuss in detail the evidence upon this 
issue, because not only was there abun- 
dant evidence adduced by the plaintiff in 
that behalf, bub the reputation of A and 
A-1 in the market, as distinctive of 
Kadow perfumery sold by the plaintiffs 
was admitted by the witness for the 
defendant. 

It appears that from 1896 onwards, 
including the year of the Great War, 
goods with the label and get-up A and 
A-1 have been sold in Burma, and have 
acquired a considerable reputation. From 
1925 however there is evidence that the 
plaintiff’s trade in A-1 perfumery began 
to decrease, and it is not an unnatural 



116 Rangoon Mohideen Bawa v. Eigaud Perfume Mftrs. (Page, C. J.) 1932 

inference to draw from the evidence that 


the sales dropped owing to B-1 having 
been put on 'the market by the defen- 
dants from 1925. 

We are satisfied after examining B-1 
and A-1 that the label and get-up of B-1 
on the little bottles of Kadow perfumery 
sold by the defendants is a colourable 
imitation of the label and get-up of A-1 
on the little bottle in which Kadow per- 
fumery has been sold by the plaintiffs. 
It is true that no direct evidence was 
called on behalf of the plaintiffs to prove 
that any particular purchaser was delu- 
ded into thinking that when he wished 
to buy A-1 he was led to believe that he 
was given A-1 when in truth and in fact 
he was given B-1 by the seller; but that 
is by no means fatal to the plaintiff’s 
claim. It is, of course, material and 
[proper evidence, and cogent evidence 
whore the Court is in doubt whether an 
article such as B-1 is a colourable imita- 
tion of A 1. But if the Court is clearly 
of opinion from an examination of the 
two bottles with the get-up upon each of 
them that 'B-1 is a colourable imitation 
of A'l, the fact that no witnesses are 
called to prove that they were deluded 
into thinking that B-1 was A-1 is not of 
so much importance. 

In this case, in our opinion, B-1 obvi- 
ously is a colourable imitation of A-1, 
and if B-1 were offered to an unwary 
purchaser of the type who would be 
likely to buy A-1 in Burma and who 
wished to buy A-l, such a purchaser, in 
our opinion, might reasonably conclude 
that B-1 was in fact A-1. 

Having come to the conclusion that 
B-1 is a colourable imitation of A-1 the 
next question arises: Why w'as B-l im- 
ported into Burma and put upon the 
Burma market by the defendants in 1925? 
The answar appears to us to bo a simple 
one. In 1924-25 and for many years 
previously A-1 had boon proving vory at- 
tractive to purchasers of perfumery in 
Burma, and I have no doubt that Messrs. 
George Dralle and Company of Hamburg, 
who imported B-1 into Burma for the 
purpose of having it put upon the Burma 
market by the defendants did so because 
they desired by means of B-1 to obtain 
some of the trade which had been worked 
up by the plaintiffs through their suc- 
cessful exploitation of A-1. 

After the war A-1 was being sold at 
Es. 16 to Es. 19 per gross. In 1925 B-1 


was put on the market at Es. 12 to 
Es. 12-8-0 per gross. The lower price 
of B-1 obviously would help the defen- 
dants to obtain a market for B-1 at the 
expense of A-1. 

Now, why is it that it so happens that 
the label and get-up of B-1 resembles A-1 
so closely? Because the defendants deli- 
berately intended to put B-1 on tho 
market in such a form that the incau- 
tious buyer might be deluded into think- 
ing that B-1 was A-l; and their endea- 
vours were crowned with success, be- 
cause the sales of B-1 since it was put 
upon the market in 1925 have been very- 
great. In 1925, according to Ex. 10^ 
which was adduced in evidence on be- 
half of the defendants, 9,662 dozen bot- 
tles with the label and get-up of B-1 
were imported into Burma: in 1926, 
6,425 dozen; in 1927, 42,464 dozen; in 
1928, 36,299 dozen; and in 1929, 30,158 

dozen. 

What is the defence? It is two fold. 
Firstly, the defendants contend that, 
although a diminutive bottle with the 
particular design and get-up of B-1 was 
not put on the Burma market until 1925, 
inasmuch as B-1 is in substance only B 
cn miniature, and the label and get-up of 
B has been on the Burma market since 
1902 (or, as it is alleged in the written 
statement, in 1906), they are entitled to 
a concurrent right with the plaintiffs to 
use B, and the right of user that B haa 
acquired can be fathered on B-1. 
Secondly they contend, upon the as- 
sumption that B-1 is a colourable imita- 
tion of A-l, that they were justified in 
putting B-1 upon the market as the- 
plaintiffs did not take any steps to pre' 
vent the sale of B or B-1 in Burma from 
1925, when the plaintiffs must have 
known that B and B 1 were being 
sold extensively in Burma, and the 
plaintiffs have allowed the defendants 
to build up a large business in B and 
B-1 in Burma, and thus must be taken 
to have acquiesced in the exploita- 
tion of B and B-1 in the Burma market 
by the defendants, and are not now en- 
titled to take legal proceedings to pre- 
vent any further sale of these articles 
by the defendants. 

I will first consider the defence of ac- 
quiescence. The law upon the subject 
of acquiescence appears to me to be 
what I ventured to lay down in Moolji 
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Sicca & Co. V. Bamjan Ali (l) in Origi- 
nal Suit No. 2178 of 1927, while I was a 
Judge of the Calcutta High Court. In 
that case I held that: 

Acquiescence is only a form of estoppel, and 
it is of the essence of acquiescence that the 
party acquiescing should bs aware of and by 
words or conduct should represent that he as- 
sents to what is a 'violation of his rights, and 
that the person to whom such representation -is 
made should be ignorant of the other party’s 
rights, and should have been deluded by the 
representation into thinking that his wrongful 
action was assented to by the other party. ...” 

In Proctor v, Bennis (2), Cotton, L. J., 
observed that: 

“It is necessary that the person who alleges 
this lying by should have been acting in igno- 
rance of the title of the other man, and that the 
other man should have known that ignorance 
and not mentioned his own title,” 

and at p. 761 Bowen, L. J., added: 

“In order to make out such acquiescence it is 
necessary for them to establish that the plaintiff 
stood by and knowingly allowed the defendants 
to proceed and to expend money in ignorance 
of the fact that he had rights and meant to 
.assert such rights: see dJlso Ramsdoi v. Dyson 
(3)” 

In determining whether the plaintiffs 
acquiesced in the infringement of A-1 
by the defendants when they put B-1 
upon the Burma market the Court has 
to consider the circumstances of the case 
in a sensible and reasonable way. It is 
'not the law that any person who be- 
icomes aware of the infringement of his 
right to use a particular label, get-up, or 
trade-mark, must forthwith file a suit 
against the person so infringing his legal 
right and that if he d.oes not immedi- 
ately take legal proceedings against such 
a person he should for ever be debarred 
from asserting such rights in a Court 
of law. It depends upon the circum- 
stances. As I ventured to point out in 
Moolji Sicca*s case (l), it would be an 
intolerable burden upon a trader if he 
had to take notice of every petty infrin- 
gement by a man of straw. Of course, 
if he does not take steps to vindicate his 
rights he runs the risk of a defence sub- 
sequently being put forward that he has 
acquiesced in the particular infringe- 
ment but whether he has acquiesced or 
not is 'a. question of fact that depends 
upon the circumstances of the particular 
lease under consideration. 

Again, there may be reasons that 

(1) A. 1. R. 1930 Cal. 678=129 I. 0. 612. 

(2) [1887] 36 Oh. D. 740=57 L. J. Ch. 

•11=67 L.T. 662=36 W. R. 456. 

(3) [1866] IH. L. 129=12 Jur. (n. s.) 506=14 

W. R. 926. 


would afford a ready explanation why 
a suit was not filed against the infringer 
immediately after the trader became 
aware that the infringement had taken 
place. An instance of that kind is to 
be found in Poirefs case (4). Moreover 
although one might reasonably expect a 
trader in normal circumstances to take 
proceedings as soon as may be against 
an infringer who happens to be residing 
or carrying on business in the same loca- 
lity as he does; where, as in the present 
case, the plaintiffs are traders carrying 
on business in Paris, with a local repre- 
sentative in Burma, it is not unreason- 
able before a suit is filed for infringe- 
ment that the local representative 
should desire to place the facts before 
his principals in Paris, with the result 
that some* time must elapse before the 
principals in Paris woulG be in a posi- 
tion to instruct their representative in 
Bfirma to file a suit. 

The representative of the plaintiffs in 

Burma from 1909 onwards has been 
Mr. Isaac Meyer, and the question now 
is whether Mr. Meyer, who admittedly 
knew in 1927 that B-1 had been put on 
the Burma market, deliberately refrained 
from taking any steps to vindicate his 
principals’ rights in such circumstances 
that his principals must be taken to have 
acquiesced in the infringement of A-1 by 
B-1. This question is not free from 
difficulty. Mr. Meyer was thoroughly 
conversant with the perfumery trade, 
and it seems to me difficult to believe 
that from 1927 onwards (or 1925 as the 
defendants allege) Mr. Meyer was not 
aware of the extensive and increasing 
trade that was being carried on in B-1 
by the defendants in Rangoon. On the 
other hand Mr. Meyer gave evidence 
upon this issue at the trial, and he ex- 
plained that the delay was due to several 
causes, that he first became aware of the 
infringement in 1927; that thereafter he 

got into communication, and had inter- 
views with Mr. Galle, a representative 
of the plaintiffs who happened to be 
travelling in the East; that subsequently 
Mr, Meyer went to Paris and saw his 
principals; and that it was only after 
the matter had been fully discussed in 
Paris that it was decided to file a suit 
against the defendants for infringing the 
rights that the plaintiffs had acquired in 
A and A-1. It is unnece ssary howev er 

(4) [1920] 37 R. P. O, 
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in the present case to determine that 
question because there can be no doubt 
that at all material times the defendants 
were fully aware that both A and A-1 
had been sold for many years by the 
plaintiff in the Burma market, and that 
in respect of the label and get-up of A 
and A-1 the plaintiffs had acquired a 
well-known reputation in the market for 
their goods as denoted by A and A-1. 

The learned advocate for the appel- 
lants contended that the defendants 
■were not aware of any facts which would 
justify them in assuming that the plain- 
tiffs had any such rights but for the rea- 
sons which I shall now state in my 
opinion the defendants, when they first 
put upon the Burma market B-1 in 1925 
and B in 1927, knew full well that in so 
doing they were putting upon the market 
articles with designs and forms of get-up 
that were colourable imitations of the 
plaintiffs’ A and A-1; that the plaintiffs 
had acquired a right — and an exclusive 
right — to use A and A-1 as denoting 
their Kadow perfumery, and yet deliber- 
ately put upon the market B-1 in 1925 
and B in 1927 for the express purpose r 
of attempting thereby to filoh trade/ 
from the plaintiffs by deluding inoau-/ 
tious and unwary purchasers of KadoNy 
perfumery of this description into thinld 
ing that when they were given B or B-t 
tliey were really being given what they 
wished to buy, A or A-1. In my opinion 
such a deliberate infringement of A and 
A-1 by the defendants amounts in law 
to a fraudulent infringement. It is in 
my opinion, settled law that if the de- 
fendants were aware of the real legal 
position, and yet deliberately or fraudu- 
lently put upon the market B and B-1 
in order to obtain trade \vhioh other- 
wise might go to the plaintiffs, there is 
no room for the doctrine of acquiescence 
to operate in their favour. (Here the 
judgment considered evidence and hold- 
ing that the appellants had failed to 
prove by reason of prior user any right 
to put upon the Burriia market Kadow 
perfumery with the label and get-up of 
either B or B-1, and proceeded to con- 
clude.) For those reasons in my opinion, 
the conclusion at which the learned trial 
Judge arrived was correct. The appeal 
fails and must be dismissed. This is a 
case which has necessitated considerable 
labour and in which the facts are some- 
what complex. We think the right order 


to make is that the plaintiffs are entitled 
to costs both at the trial and on the ap- 
peal and that for each day of the trial 
and of the appeal the plaintiffs are en- 
titled to nine gold mohurs for the senior 
counsel and six gold mohurs for the 
junior counsel. 

Cunliffe, J . — Concurred and agreed 
to the order proposed by the Lord Chief 
Justice. 

P.N./r.K. Appeal dismissed. 
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Baguley, j. 

Maung Pe Thaung and anoth 
pellants. , 

V. 

Toungoo Timber Co. — Respondents. 

Special Second Appeal No. 155 of 1931, 
Decided on 18th January 1932, from 
judgment'of Disb. Court, Toungoo, in Civil 
Appeal No. 128 of 1930. 

Contract Act (1872), S. 251 — Debts for 
partnership purposes by managing partner 
are binding on olbe^ partner though wrong- 
fully applied for nonpartnersbip pui'poses. 
j A managing partner of a common trading part- 
nership (for timbe r tra ding generally) has im- 
plied authority to borrow money for partnership 
purposes, and in so borrowing he may bind vthe 
lothor partners although he may wrongfully apply, 
it to other than partnership purposes. ( Buvi^ 
and soiling ar^ esg 'ential features pt a wadin g 
par tnorsbi^ . |^A partner of a timber trading busl- 
ness is liable tn a pro-note execiitod by the other 
partner for partnership business;) Casa laio re- 

ferred. j J [P 120 0 1] 

2v. Se7i — for Appellants. 

Thein Mawwi/— for Respondents. 

Judgment. — The point for decision in 
this appeal is whether the Toungoo Timl 
her Company, a partnership consisting of 
Messrs. Petley & Earnshaw, was liable 
on a promissory note signed by Earnshaw 
alone on behalf of the Toungoo Timber 
Company. The partnership is now being 
wound up, and the appellants sued the 
receiver on this promissory note. That 
the promissory note was executed by 

Earnshaw is admitted. 

It is claimed that under S. 251, Con- 
tract Act, Earnshaw was the agent of the 
partnership, and by signing in. -the 
in which he did he binds both himself 

and his co-partner. 

The trial Court found that Earnshaw 
had power and permission to execute it, 
and gave a decree for the amount sued 

with interest and costs. 

On appeal the learned Additional Dis- 
trict Judge held that the company was 


1932 MaungPe Thaukg v. Toungoo Timber Co. (Baguley, J.) Rangoon 119 


not liable on the promissory note because 
he held that the partnership was not an 
ordinary trading company, and borrow- 
ing was not part of the ordinary business 
of the company. It was also mentioned 
in the partnership agreement that the 
other partner, Petley, should do the 
financing of the company. A similar 
point was dealt with \nSaremat Funam- 
chand v. Kapurchand Punamchand (l)Jtl 
in which authorities were reviewed. 
Most of the authorities are English 
authorities and I have referred to 
the authorities in the original. The 
leading case referred to is Higgins v. 
Beauchamp [2). This case does not ap- 
pear to me to be of very particular im- 
portance because it was obviously deci- 
ded on the facts of that particular case. 
To quote the last words of the judgment 
of Lush, J.: ‘At all events I am satisfied 
that this particular business is not a 
trading business.” The business in this 
case was one of proprietors and managers 
of picture palaces, etc. It is mentioned 

I however in the course of the judgment: 

“that the managing partner of a common trading 
partnership has implied authority to borrow 
money for partnership purposes, and in so bor- 
rowing he may bind the other partners although 
he may wrongfully apply it to other than part- 
nership purposes.** 

Eeference was made to Wheatley v. 
Bmithers (3), ip which it was held “that 
buying and selling ware essential features 
of trading , and as the partnership in 
question was that of an auctioneer it was 
not a trading partnership. That case 
however was reversed on appeal because 
the partnership deed showed that the 
business contemplated the sale and pur- 
chase of goods and property. There is 
also authority in Elizabeth Hedley v. 
Bainhridge (4) that a professional busi- 
ness was not of a commercial nature, the 
partnership in that case being one of 
attorneys; and on the particular facts of 
the case a quarry working partnership 
was held in Thicknesse v. Bromilow (5) 
not to be an ordinary trading partner- 
ship, although in that case the partner- 
ship was held liable because both part- 

(1) A. I. R. 1924 Bom. 260=77 I. 0, 548=48 
Bom. 176. 

(2) [1914] 3 K. B. 1192=84 L. J. K. B. 631 = 
111 L. T. 1103=30 T. li. R. 687. 

' (3) [1906] 2 K. B. 321=75 L. J. K. B. 627=95 

L. T. 96=54 W. R. 537=22 T. Ii. R. 691. 

(4) [1842] 3 Q. B. 316=2 Q. & D. 483=11 L. J. 

D R OQ^ 

(5) [1852] 2 Or. & J. 425. 


ners were held to have known of the 
borrowing. In Mauiig Po Mya v. A, H, 
Dawood & Co. (6), it was held that a part- 
nership for working a rice-mill, milling 
other people's paddy and charging m fil- 
ing hire, was not a trading partnership. 

In the present case the business of the 
partnership is stated in the partnership 
deed as being that of “timber t radi ng 
generally,” and it is stated that the part- 
ners cut down t^es in the jungle, extrac- 
ted logs , floated them to the revenue 
stations, paid Government revenue on 
them and sold them^~rt was argued that 
this was noTTiuying and selling timber. 
In my opinion it is clear that in the 
case of a parnership of a professional 
nature as mentioned in some of the cases 
referred to, the borrowing of money could 
not be regarded as an a^ necessary for or 
usually done in the carrying on of the 
bus^ss.' In the case of a partnership, 
the main business of which consists in 
buying and selling goods it is obvious that 
at a certain time it is necessary to raise 
money unless the capital of the partner- 
ship is very large and not fixed. A busi- 
ness of this kind is one in which what 
may be called the trading capital neces- 
sary ds large, and little fixed capital is 
employed* On the other hand, in the 
c\se of extracting stones from a quarry 
on a large scale in which the facts show 
that a large amount of fixed capital is in- 
volyed in the way of steam engines, rail- 
way lines, etc., or in the case of working 
a rice-mill for the sake of milling on hira 
where the proportion of fixed capital is 
large in comparison with the amount of 
floating capital employed, it must be held 
that raising of money would not be an 
ordinary incident of the business. A 
certain amount of floating capital would 
be necessary, but this would be compara- 
tively small in proportion to the amount 
of the fixed capital employed for the^ 
business of that description. / 

In the present case the amount of t^S"- 
fixed capital appears to have been com- 
paratively small. There was absolutely 
no fixed capital so far as the record goes. 
The money invested in elephants and 
buffaloes, etc., can scarcely be oagarded 
as fixed because an outbreak of anthrax 
or other dise^e would sweep it away in 
a few days. pajtnersyp. 

did^not^actu^y buy logs from anybody it 

(6) A. L^ri921 Ii. B. 44=6yi. oT 584=11 T.- 
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had to expend a considerable amount in 
cash in order to make the logs available for 
sale, and even when the logs had been got 
to the mmnue stations they did not be- 
com^llm property of the partnership 
urffil they ho.d been set free from the 
Government claim by paying a consider- 
able amount per ton, and this payment 
may w'ell be regarded in one sense as 
equivalent to buying from the Govern- 
ment. N 

A reference to the partnership deed 
shows that the business was that of tim 
her trading generally, and although there 
is a clause that the other partner Petley 
should supply the capital required this 
clause limits his totaHi^bility to Rupees 


20,000, and the record show's that he had 
already put in considerably more than 
Rs. 100,000. Even if the partnership 
deed had been show'n to the lender he 
might w'ell have been under the impres- 
sion that Petley had come to the end of 
the capital that he was bound to supply, 
and he had, in fact, already invested 
more than five times as much as he was 
bound to supply by the partnership deed. 

L I hold therefore that this must be re- 
‘d^d as a trading partnership which 
laid make the signature of Earnshaw 
..lone cn the T)romiss ory n ote on behalf!^ 

of theTimber Trading Conipanysumcient 

to bind the company itself. 

I must add that I am astonished at 
this case having been fought to the ex- 
tent that it has been fought by the re- 
ceiver, This particular debt was men- 
tioned in the accounts furnished by the 
receiver, and the partner Petley raised 
no objection to it. Earnshaw admits the 
debt, and has admitted it all along. One 
would have expected the receiver to ad- 
mit the debt, and pay the appellants. He 
may have been advised by the Court to 
put the plaintilTs to strict proof of their 
claim, but having once defended the case 
unsuccessfully in the trial Court, I fail 
to understand how he as receiver could 
justify his action in filing the appeal which 
owing to the erroneous decision of the Ad- 
ditional District Judge, has merely put 
both parties to very considerably extra and 
unnecessary expense. The memorandum 
of appeal does not show whether he has 
the permission of the Court to file an ap- 
peal, and when the receiver’s accounts 
come up for examination, the District 
Judge might well consider seriously the 
question of allowing the receiver his 


costs for what appears on its face to be an 
entirely unnecessary litigation. 

For these reasons I set aside the de- 
cree of the lower appellate Gonrt and 
restore that of the trial Courji/and give 
the plaintiffs a decree as^/pi^ayed with 
costs in all Courts. 

K.^^./R.K. 'X Appeal allowed,'^ 


A. I. R. 1932 Rangoon 120 

Baguley, J. 

Maung Chit Sai and Appel- 

lants. 

V. 

Maung Thein and others — Respon- 
dents. 

Special Second Appeal No. 207 of 1931, 
Decided on 6th April 1932, from order 
of Dist. Judge, Myingyan, in Civil Misc. 
Appeal No. 5 of 1931, D/- 31st March 
1931. 

Stamp Act (1899), S. 2 (15) and Art. 45 
— Suit for partition and making over of 
fraction of estate to plaintiff — Decree de- 
claring plaintiff entitled to certain fraction 
being preliminary decree is not chargeable 
with stamp duty — Proceedings to effect divi- ■* 
sion by metes and bounds are not execution 
proceedings — Partition, Decree, Executor. 

In a 8uib for partition and making over of 
certain fraction of the estate to the plaintiff, the 
decree stating that the plaintiff is entitled to a 
certain fraction docs not divide the property in 
severalty and therefore is not required to bo 
stamped under S. 2 (15) road with Sch. 1, 
Art. 45. To make tho order chargeable with 
stamp duty it must effect an actual division by 
metes and bounds of tho property. The decree 
which slates that tho plaintiff is entitled to a 
fraction is only a preliminary decree, and tho 
suit remains pending until actual division has 
been effected. Proceedings instituted for divi- 
ding tho property by motes and bounds cannot 
tboroforo bo dcomod to bo execution proceedings: 
29 Bom. 3CG and 82 Cal. 483, Bel. on; 86 All 137, 
Doubted; 12/. C. 769 and 86 461. Bef.; 85 

il/aff. 26. Foil LP 122 C 2] 

jB. K. Boy~'ioY Appellants. 

Kale (C. K. Tambe) — for Respon- 
dents 2 to 13, 

Judgment. “ This appeal raises a 
point which appears to be entirely new 
in this Province and one which I have 
never before seen raised in my judicial ex- 
perience extending to more than 22 years. 
In Civil Regular No. 5 of 1928 of the 
Subdivisional Court of Pagan, 14 plain- 
tiffs sued 17 defendants for partition and 
recovery of an estate consisting of land 
and palm trees. The plaint, which is 
in Burmese, definitely asks that a certain 
fraction of the estate may be divided and 
made over to the plaintiffs ; 
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The judgment ends up in the following 


way. 

“ Order: — There will be a decree for partition 
of the estate comprising the lands and toddy 
trees in suit giving the plaintiffs 75/ll2ths 
•share of the whole estate. Costs of the plaintiffs 

•shall be borne by defendants 8 to 14 

Partition will be made on application by the 
plaintiffs and by a duly appointed land records 
■officer.” 

Some of the defendants appealed to the 
District Court, and the learned Judge 
dismissed the appeal but directed that each 
party should bear their own costs in both 
Courts. On second appeal to this Court 
it was held that as no point of law was 
raised the appeal must be dismissed with 
•costs. After this order was passed by 
the High Court the successful plaintiffs 
applied in execution asking that the lands 
might be divided and that delivery of 
75/112bhs share of the same might be 
made over to them. They also asked for 
the costs awarded in the High Court. The 
defendants objected on the ground that 
the application . for execution was not 
maintainable and they also raised certain 
other objections which are really objec- 
tions to the decree itself and were in con- 
sequence not sustainable. In argument 
however it was clear that another point 
was raised, viz., that the decree could 
not be executed as it should be stamp- 
ed as required by S. 2 (15), Stamp Act, 
read with Art. 45, Sch. 1. The executing 
Court held that the decree had got to 
he stamped, and as it had not been stam- 
ped it was not executable, so the ap- 
plication for execution was dismissed. 
On appeal by the decree- holders the 
learned District Judge held that the 
decree need not be stamped as it had 
not sufficiently defined the shares of the 
plaintiff and therefore did nob effect an 
actual partition. He therefore set aside 
the order of the lower Court and said 
that the decree-holders would be allowed 
to execute the decree without being re- 
<iuired to stamp it. He also allowed 
Rs. 75 pleader's fees. 

In the present appeal the judgment- 
debtors claim that the Judge of the Dis- 
trict Court erred in holding that the 
decree was not a final one; that he should 
have held that it could not be executed 
without being embossed on a stamp paper 
as required by the Stamp Act; and that 
in any event the amount of pleader’s fees 
allowed was excessive. There seems to 
be no authority on this point in the rul- 

1932 R/16 & 17 


ingsof this High Court, and the rulings 
of other High Courts appear somewhat 
scanty. For the appellants reliance is 
placed on Balaram Budharam v. Bama- 
krishna (l). This was a case in which 
a suit to recover possession of certain 
properties the Court ultimately held 
that the plaintiffs were entitled to a 
half-share in the house and land in dis- 
pute. The plaintiffs applied for execu- 
tion of the decree, and the Court, acting 
under S. 396, Civil P. C. of 1882, corres- 
ponding to O. 26, Rr. 13 and 14, appoin- 
ted a commissioner to make a partition 
and passed a final decree on the com- 
missioner s report. It was held that the 
final decree based on the commissioner’s 
report was a final order for effecting a 
partition passed by a civil Court and 
must therefore be stamped as an instru- 
ment of partition. Reliance was also 
placed on Jothidra Mohan Tagore v. 
Bejoy Chand Mahatap (2i. This was an 
appeal arising out of a suit for partition. 
A suit was brought for partition and a 
preliminary decree was passed directing 
the appointment of commissioners for 
partition by metes and bounds. The 
commissioner submitted a report and 
the Court confirmed it. No final decree 
was then drawn up because no stamp 
paper was supplied for the decree to be 
embossed upon it. The point before the 
Court was whether the suit had come to 
an end, and it was argued that as no 
decree had been drawn up the suit must 
be regarded as still pending. At p. 491 
occurs the passage: 

“A decree to be operative must, under the 
Stamp Act. be engrossed on paper as required by 
that Act, and, until the Judge signs the decree 
so engrossed, it cannot be said that the suit has 
terminated.” 

It will be seen therefore that in this 
case the Calcutta High Court took the 
same view as that taken by the Bombay 
High Court in the case just mentioned, 
viz. that a final decree for partition by 
metes and bounds required to be embos- 
sed on a stamp paper. A Full Bench re- 
ference made to ^ the Allahabad High 
Court quoted as Stamp Beference by the 
Board of Bevenue (3) was also referred 
to; but this does not help the case to any 
great extent because the question in that 
case was which decree, whether that 
of the original Court or thei Court of 

(1) [19051 29 Bom. 366:=7 Bom. Ij, R, 308 

(2) [1905] 32 Cal. 483. 

(3) A.I.R.1914 A11.177=36 All. 137=23 I.O.'QS. 
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appeal required to be stamped. The 
argument of the Government Advocate 
is set out and the Court merely agreed 
^vith the argument put forward. The 
only passage in the argument which need 
he quoted is: 

“ It was the preliminary decree passed by any 
orif-inal civil Court in a partition case or the 
order for effecting a partition passed by any 
original Revenue Court that required to be 
stamped.” 

From this it is deduced that the pre- 
liminary decree must refer to the origi- 
nal decree defining the shares of the 
parties. The facts of this case are not 
fully set ■ out and it is difficult to 
apply any general principle from the 
judgment. It seems to me however, 
that if that reference is intended to lay 
down that the present decree which 
merely says that the plaintifts are en- 
titled to a certain vulgar fraction of the 
estate comes within the definition of 
S. 2 (15). Stamp Act, I am with _ respect 
unable to agree with it. because it^ must 
be noted that the definition of an instru- 
ment of partition refers to a final order 
for effecting a partition. A preliminary 
order is not a final order and the main 

definition says; • ^ „ 

“Instrumeut of partition means any njstrii- 

ment wbcrcby co-owners of any property divido 

or agree to divide such property m severalty.^ 

It seems to me that a deciee stating 
that plaintiffs are entitled to a certain 
fraction does not divide the property in 
severalty. Eoference was also made to 
an unofficially reported case, T, Shesha- 

chalam Filial v. T. Alwar Clietty W* 
but the facts of this case are not given 
and the very short order which is quoted 

I confess I fail to understand. 

On the other side another unoflicially 

reported case. Dwaraka v. Bavi Pat (5) 
has been referred to in which it ^ Nvas 
hold that when a Court gave a plaintiff 
a decree for possession of a third share in 
the whole of the property but the decree 
was wholly silent as to the manner in 
which the partition was to bo effected, 
the decree was only a preliminary de- 
cree for partition. The case which most 
nearly covers the present case seems to 

bo Tliiruvcn(ja<latha7niah v. ^^ingiak lo) 

a ruling by a single Judge, m which it 

"'‘•Tl'ilko an order chargoablo wHh stamp 
duty midor S. 2(15). .^ct of^ 1^00 yt must 

^35. 

(0) [1912] S5 I^lad. 26=12 I. 0. 775. 


efiect an actual division of the property. Am 
order declaring the rights of the parties and 
directing further proceedings for the ascertain^ 
ment of the specific shares is not such an order. 

This case was decided after the case 
last quoted had been decided and that 
case was brought to the notice of the 
learned Judge, and Jotindra Mohajv 
Tagore s case (2) was also considered in 
this judgment as was Balaravi BudhctTCivt 
Marvadis case (l). I entirely agree' 
with the whole of this judgment includ- 
ing a portion of it which shows that the^ 
executing Court in the present case has 
fallen into one error in entertaining the 
present application as an execution pro- 
ceeding. In my opinion the decree which 
was passed in the original Court and 
confirmed in the appeal was no more 
than a preliminary decree. It does not 
do what the plaintiffs ask for, viz., sepa- 
rate and make over their shares to them. 
The head-note of the case Thiruvengada^ 
thamiahv. (6) runs: 

“Courts ought not to pass interim orders and 
direct proceedings in execution for the ascertain- 
ment of the specific shares. The final order 
should be passed after the specific shares have 

been ascertained.” i 

In the present case the plaintiffs ask 
for ascertainment of their specific shares, 
division of those shares, and the making 
over of them. The making over of the 
shares would undoubtedly be an execu- 
tion proceeding but I consider that all 
the proceedings up to the actual making 
over must bo part of the original suit. 
This view is supported by Jotindra 
Mohan Tagores case (2), where it ^yae 
held that the original suit was pending 
until the Court had passed a decree divid- 
ing the property by metes 

and that it was this decree dividing th& 

property by metes and bounds, or to use 
the expression used in the Stamp Act. 
"dividing the property m severalty, 
which has got to be embossed on stamp 
paper. I consider that the original 
Court was correct in proceeding with 
the ascertainment of the exact shares and 
their division by motes and bounds, al- 
though it fell into an error in regarding 
it as'an execution proceeding. 

So far as the amount of costs awarded 
is concerned an affidavit has been filed by 
the appellant’s pleader saying that m 
the argument of the case neither he nor 
opponent exercised or required any spe- 
oial skill or labour. He may be speaking 
for himself but it seems to_ mo that the 
argument of a case which is entirely new 
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so far as the record of decisions of this 
province is concerned should have re- 
quired preparation and should have en- 
tailed a large amount of research even 
if that research may have been rewarded 
with somewhat small results, and I 
therefore consider that the pleader’s fees 
allowed were warranted. 

For these reasons I think the appeal 
must fail. It is accordingly dismissed 
with costs, and I allow advocate’s fees 
Es. 75. The trial Court however should 
not proceed with the division of the 
estate by way of execution. The learned 
Judge should take the decree already 
passed as a preliminary decree and should 
proceed to have the estate partitioned as 
contemplated in the original judgment of 
the trial Court, and after the duly ap- 
pointed land record officer as commis- 
sioner has divided up the property by 
metes and bounds a final.decree should be 
passed awarding the plaintiffs their por- 
tion of the entire estate by metes and 
bounds and this will be the final decree, 
which in accordance with the rulings 
laid down in the Bombay and the Cal- 
cutta authorities already quoted, will 
have to be engrossed on a stamp paper 
to bring the original suit to a final con- 
clusion. 

S.N./r.TC. Appeal dismissed, 

A. L R. 1932 Rangoon 123 

Full Bench 

Page, C. J,, and JDass and Ba U, JJ. 

The Bangoon Development Trust — 
Appellants. 

V. 

G. S, Behara and Sons — Respondents. 

First Appeal No. 51 of 1932, Decided 
on 14th June 1932. against decision of 
High Court on its original side in Civil 
Regular No. 441 of 1931, D/- 18th Fe- 
bruary 1932. ■ 

(a) Rangoon Development Trust Act (4 of 
1920), S. 69 (2) and Rr. 1 and 3 made under 
S. 95 — Rr. and 3 being inconsistent 
with S. 69 (2) are ultra vires. 

Whereas both the owners and the agents of 
vessels are specifically made liable for the due 
return of passengers under S. 69 (3), it is the 
owners alone who are made responsible for the 
collection and payment of the tax under 
S. 69 (2). Hence it is the owners alone who 
are liable for the collection and payment of the 
tax. Rr. 1 and 3 framed under S. 95 (except in 
so far as it refers to the owners) are inconsis- 
tent with S, 69 (2) and therefore ultra vires. 

[P 126 C 1,2] 

(b) Lower Burma Land and Revenue Act 
(2 of 1876), S. 45‘~Proceed!ngs under S. 45 


against those who are not defaulters are 
null and void. 

Poceedings under S. 45 can be initiated against 
persons who are defaulters. Such proceedings 
instituted against persons who are not liable to 
pay the terminal tax and who are therefore not 
defaulters are wholly null and void. [P 125 C 2] 

(c) Jurisdiction — Special tribunal — Condi- 
tion precedent to vesting of jurisdiction 
not fulfilled — Proceedings are void. 

Where it is provided that recourse may be had 
to a special form of procedure for the purpose 
of determining a dispute or recovering a valid 
demand upon the fulfilment of a condition pre- 
cedent and the condition precedent to the vest- 
ing of jurisdiction in the special tribunal has 
not been fulfilled all the proceedings before 
that tribunal are null and void: 25 Cal. 833 
(P. C.), Foil.; Case lato referred. LP 127 C 2] 

(d) Specific Relief Act (1877) S. 45 — 
Order under S. 45 can be made if plaintiff 
has no other remedy. 

An order under S. 45 is only to be made 
inter alia if the plaintiff has no other specific 
and adequate legal remedy: A. I. R. 1923 P. C. 
138, P^/. [P 128 011 

(e) Civil P. C. (1908), O. 41. R. 33-Ap- 
pellate Court can pass decree which it thinks 
fit and proper. 

Plaintiffs claimed a declaration that the pro- 
ceedings taken against them by the defendant 
were ultra vires and null and void and the trial 
Court passed an order of mandamus under 
S. 45, Specific Relief Act, against them instead 
of giving a declaratory decree claimed by the 
plaintiffs; 

Held-, that the appellate Court, if it was of 
opinion that no order of mandamus could be 
granted was entitled to pass a decree which it 
deemed proper viz. that the plaintiffs were 
entitled to a declaration that the proceedings 
taken against them by the appellants which 
have resulted in the writ of attachment were 
ultra vires and null and void and must be set 
aside. [P 128 C 2] 

Young — for Appellants. 

Cotoasjee — for Respondents. 

Page, C. J. — The appellants area 
body corporate with a comman seal 
created by the Rangoon Development 
Trust Act, 4 of 1920. The corporation 
was brought into being because it was 
deemed expedient 

“to make provision for the improvement and 
expansion of the City of Rangoon and for the 
development of certain areas in and around the 
said city with the object of securing proper 
sanitary conditions, amenity and convenience 
to the persons living in such areas.” 

As it was necessary that the corpora- 
tion should possess funds to enable it 
to give effect to the purposes for which 
it was created provision was made for 
the acquisition of funds inter alia by 
the enactment of S. 69 of the Act which 
runs as follows: 

“(1) Every male passenger liable to pay the 
full fare leaving Rangoon by sea-going vessel for 
a destination other than a port in Burma shall 
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{);\v in rcsppct of each journey so made by him 
a tax of such amount not exceeding Rs. 2 as the 
Local Government may determine. (2) The said 
tax shall be collected by means of a surcharge 
on fares by the owner of the vessel in which the 
passengers arc carried and shall be paid to the 
Board at such time as may be prescribed by rule 
made under S. after making such deduction as 
the Local Government may approve, to meet any 
expenses incurred in connexion with the collec- 
tion of the tax. (^0 The owner or agent of the 
own* r of every vessel referred to in sub-S. (1) 
shall prepare and deliver, or cause to be prepared 
or delivered, to the Chairman, each quarter, a 
return, in the form prescribed by rule made 
under ’s. 95, of all passengers carried by such 
vessel, by whom the tax imposed by that sub- 
section is payable ; and shall subscribe, at the 
foot of such return a -declaration of the truth 

thereof." 

At tlio hearing of tho appeal, Mr. 
Young on behalf of the ar>pellants form- 
ally, properly and I think inevitably, 
abandoned the contention raised by the 
api'ollants in tlieir defence to the suit 
that S. lOG (i2), Government of India Act 
lhl5, applied in tho circumstances ob- 
taining in the jiresent case. Ho conceded 
that the appellants were nob a revenue 
authority, aud indeed it is obvious that 
they are not. They are a corporation 
created for certain specific purposes with 
defined rights, including tho right of re- 
covering from defaulters the sums which 
they are entitled to receive under S. 69 
by means of a special form of procedure 
in execution. 

Section 86 provides ; 

"(1) Any sum of money, or any tax, or fee duo 
to or cl.iimahlo by tho Board may heiocovored by 
tho Buard as if it was nn arrear of land rovenue. 
(2) The Local Oovornmont may, by notification, 
prescribe by whoso orders and on whose applica- 
tion, such money, tax or fee may ho recovered ” 

It is to bo observed that under S. 86 (l) 
the appellants for the purpose of re- 
covering the amount due to them from 
persons liable to pay the terminal tax are 
given the right to liave recourse to the 
procedure prescribed for the recovery of 
arrears of land revenue as if the sum due 
to them under S. 69 (2) was an arrear of 
land revenue. The procedure under which 
the arrears of land revenue are recovered 
is set out in Part 4, (Tjower) Burma 
Land and Revenue Act 1876, (Act 2 of 
1876) : 

"Section 43. Every sum payable under this 
act on account of any revenue tax, rate, fee, duty 
or composition, shall fall duo on such date, aud 
shall bo payable at such place and to such per- 
son as tho Local Oovornment may from time to 
time by rule direct.- S. 44. When any Buoh sum 
has fallen due, and a written notice of demand 
for it has been served on any one of the persons 
liablo for it or published in euoh. manner as tho 


Local Government may from time to time by rule 
direct, and ten days have elapsed from -the ser- 
vice of publication of such notice without such 
sum having been paid, such sum shall be deemed 
to be an arrear, and every person liable for it 
shall be deemed to be a defaulter. S. 45. An 
arrear may be realized as if it were the amount of 
a decree for money passed against the defaulter 
in favour of any Revenue Officer whom the 
Local Government may from time to time ap- 
point in this behalf by name or as bolding any 
office.” 

“Proceedings with a view to the realization of 
such arrears may bo instituted by such officer 
before any other Revenue Officer whom the Local 
Government may from time to time appoint by 
name or as holding any office : and, except in so 
far as the Local Government may otherwise by 
rule direct, such other officer may exercise all 
the powers conferred on. and shall conform to 
all rules of procedure prescribed for, a Court 
executing a decree by the Code of Civil Proce- 
dure.” 

Provision is made in S. 55 for appeals 
to officers appointed by the Local Govern- 
ment with a power of review by the 
Principal Commissioner, and the jurisdic- 
tion of the civil Courts is restricted as 
provided in S. 56. Now, by Municipal 
and Local Government Notification No, 

27 of 27th January 1921, certain rules 
were passed by the Local Government 
pursuant to S. 95 of the Act. S. 95 pro- 
vides : 

“That tho Local Government may make rules 
consistent with the provisions of this Act to 
provide for all or any of the following matters. . . 
(7) The collection of the duty and taxes imposed 
by Ss. G3 and 09 and the payment thereof to the 
Board.” 

Rule 1 runs as follows : 

“The terminal taxon passengers shall be col- 
lected by moans of a surcharge on faros by tho 
owner or agent of tho vessel by which the pas- 
sengers are carried.” 

Rule 3 runs as follows : 

“Every i>erson collecting the terminal tax shalli 
within one month after tho last day of March, 
June, September, December pay to tho Ohairman of 
the Board the amount of tax collected during the 
previous quarters after making such deduction 
therefrom as the Local Government authorize on 
account of expense incurred in connexion with 
tho collection of the tax.” 

By a notification of 16th July 1931, the 
Governor in Council appointed certain 
officers to perform the duties prescribed 
under the various sections in Act 6 of 
1920. In this notification, for the pur- 
poses of S. 45, Lower Burma Land Re- 
venue Act the officers appointed were 
Akunwuns and the Land OfiSoer and it 
was provided that appeals should lie to 
tho Chairman from their orders and de- 
cisions. Now, purporting to act pursuant 
to S. 69 (2) and R. 1 made under S. 95, Act 
5 of 1920 the appellants served a notion 
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of demand under S. 44, Act 2 of 1876 
upon the respondents in respect of a sum 
of Rs. 9,508 which was claimed as being 
the proceeds of the collection of terminal 
tax by the respondents as managing 
agents of the Andhra Burma Steamship 
Company (1929) Ltd. The respondents 
having repudiated all liability in respect 
of this claim, the appellants purporting 
to act pursuant to the provisions of S. 45 
and the section subsidiary thereto caused 
certain immovable property of the res- 
pondents to be attached in execution of 
the debt which they alleged that the res- 
pondents were liable to pay under the 
provisions of S. 69 (2), and R. 1, Act 5 of 
1920. 

On 14th September 1931, the respon- 
dents filed the present suit against the 
appellants in which they claimed (a) a 
declaration that the respondents have no 
right to claim payment of Rs. 9,508 or 
any sum from the plaintiffs in respect of 
the tax due from the Andhra Burma 
Steamship Company (1929) Ltd., under 
S. 60, Rangoon Development Trust Act; 
(b) an injunction restraining the defen- 
dants from proceeding with the sale of 
the plaintiffs’ properties mentioned herein 
for realizing the above sum of Rs, 9,508 
or any sum from the plaintiffs in any 
other way; (c) that the defendants do pay 
the costs of the suit; and (d) that such 
further or other relief may be granted as 
in the circumstances of the case this 
Hon’ble Court may deem fit and proper. 
The defendants filed a written statement 
in which they alleged that the surii of 
Rs. 9,508 was due and payable to the ap- 
pellants by the respondents as being a 
debt due from the plaintiffs in the suit 
to the defendants as managing agents of 
the Andhra Burma Steamship Company 
(1929) Ltd, In para. 6 of the written 
statement the defendants specifically plea- 
ded 

“that the plain tifis are liable under the Rangoon 
Development Trust Act and rules made there- 
under to pay to the defendant Board the said 
Rs. 9,508 collected as terminal tax by them.” 

On the suit being called for hearing the 
learned advocate who then appeared on 
behalf of the appellants stated that the 
determination of the case depended mainly 
on points of law, the only fact that was 
necessary to prove other than those set 
out in the pleadings being that the sum 
in suit had been received by the plaintiffs 
in respect of the terminal tax payable by 


passengers in a vessel or vessels owned by 
the Andhra Burma Steamship Comp^tny 
(1929) Ltd. Thereupon a letter of 20th 
May 1931, written by Messrs. Cowasjee, 
Anklesaria & Jeejeebhoy on behalf of the 
plaintiffs to the Chairman of the Deve- 
lopment Trust was tendered and accepted 
in evidence in which the plaintiffs ad- 
mitted that the terminal tax was collec- 
ted by them in their capacity as agents 
of the 

“Andhra Burma Steamship Company (1929) Ltd., 
and the sum so collected together with the pas- 
senger money received have been credited in the 
accounts of the Andhra Burma Steamship Com- 
pany (1929) Ltd., with their bankers.” 

The case accordingly, by consent of the 
parties, has been heard and determined in 
substance as upon a demurrer, the defen- 
dants contending upon the facts set out in 
the pleadings and in the letter of iOth May 
1931, that the plaintiffs were liable for the 
sum for which the attachment had been 
made, and that if they were liable it was 
not open to the respondents in this Court 
to challenge the validity of the proceed- 
ings taken pursuant to the special proce- 
dure prescribed for the recovery of sums 
due from defaulters under S. 45 and the 
other relevant sections of Act 2 of 1876. 
The plaintiffs on the other hand conten- 
ded upon the admitted facts and the 
pleadings that they were not liable to 
pay the terminal tax and that all the 
proceedings taken by the defendants cul- 
minating in the attachment of their pro- 
perty were ultra vires and void and that 
they were entitled to a declaration to 
that effect upon the ground that it was a 
condition precedent to the right to insti- 
tute proceedings under S. 45 that the 
persons against whom the proceedings 
were taken were liable to pay the termi- 
nal tax and were defaulters within the 
meaning of S. 45. When the pleadings 
and the admitted facts are analyzed, the 
determination of the case in my opinion 
will be found to depend upon whether the 
word ‘owner” in S. 69 (2) means and in- 
cludes also the agent of the owner.” 

Now, under S. 69 (2) it is specifically 
laid down that the terminal tax shall be 
collected by the owner of the vessel in 
which the passengers are carried, and 
shall be paid to the Board at such time 
as may be prescribed by rules made 
under S. 95. Under S. 95 the Local 
Government may make rules consistent 
with the provisions of the Act and the 
defence of the appellants was based and 
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based solely, upon the alleged liability of 
the respondents under S. 69 (2) read 
'with the rules made by the Local Govern- 
ment pursuant to the provisions of S. 95, 
Act 5 of 1920. 

Now, if R. 1 and R. 3, are intra vires, 
inasmuch as it is common ground that the 
sum in dispute represents the terminal 
tax on passengers collected by the agents 
of the Andlira Burma Steamship Co. 
(1929) Ltd. the respondents upon whom 
a written notice of demand was served 
under S. 44 ex concessis are “persons 
liable” for the jiayment of the tax. But 
tlie rules made by the Local Government 
under S. 95, Act 5 of 1920 must be 
consistent witli the Act, and the question 
therefore that falls to be determined is: 
Are Rr. 1 and 3 consistent with S. 69 (2) 
of Act 5 of 1920? My learned brother 
Cunliffe, J., who tried the case lield that 
they were not. In the course of his 
judgment the learned Judge observed: 

“I am of opinion that Rr. 1 and 3 are cloariy 
ultra vires of the Act. They are ultra vire^ 
because the appropriate S. G9 on which they are 
based and with which, in law, they must be 
consistent, docs not mention an agent as being 
liable to collect or pay the tax in question. The 
duty of collecting and remitting the tax is 
thrown upon the owner alone. It is true that 
sub-S. 3, S. C9, does mention the duty of an 
agent to make a return 'Of all passengers, but in 
no other connexion does the Act impose a liabi* 
lity upon an agent, but only upon the owner of 
the steamship.” 

In so holding the learned trial Judge 
in my opinion placed the true construc- 
tion Upon S. 69 (2). It is to be observed 
that S. 69 (3) which prescribes the duty 
to make a return of tlie passengers carried 
by the vessel imposes the obligation to 
make the return upon both the owner 
and t!i 0 agent of the vessel and failure 
duly to make the return renders the 
owner or the agent liable to a fine not 
exceeding Rs. 1,000 under S. S7 of the 
Act. What is the object of compelling 
the owner or agent to make a return 
under S. 69 (3)? Clearly as I apprehend 
the matter, in order that the trustees of 
the Development Trust may be in a posi- 
tion to ascertain the amount for which 
the person upon whom the obligation 
has been imposed to collect and pay the 
tax is liable to the trustees. Many 
owners of steamships which ply between 
Rangoon and other parts, of course, have 
agents in Rangoon, but there are also 
many owners of vessels here who have 
no agents acting for them, or who may 
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have one agent at one time and another 
agent at another. It may be that shipp- 
ing agents in Rangoon anticipated that 
hardship might accrue, and that it would 
be unfair to them if they were made 
personally liable for the terminal tax in 
respect of fares which they collected as 
agent for the benefit and on behalf of 
their principals. Many reasons could be 
advanced why the agents of the vessels 
should object to having the obligation 
imposed upon them of paying the termi- 
nal tax. Be that as it may, it is signifi- 
cant that whereas both the owners and 
the agents of vessels are specifically 
made liable for the due return of passen- 
gers under S. 69 (3), it is the ownersj 
alone who are made responsible for thej 
collection and payment of the tax under 

S. 69 (2). 

If the legislature had been minded 
to make the agents liable for the collec- 
tion and the payment of the tax as 
well as their principals, nothing would 
have been easier than to frame S. 69 (2) 
in that sense; and the fact that the legis- 
lature has expressly refrained from in- 
cluding the agents in S. 69 (2) strongly 
supports the view which I take a matter 
of construction that under S. 69 (2) it is 
the owners alone who are liable for the 
collection and payment of the tax. If 
the construction that I put upon S. 69 (2) 
is correct in my opinion, it follows that 
R. 1 and R, 3 (except in so far as it refers 
to the owners) are ultra vires. This can 
be demonstrated, I think in the simplest 
way. I put to Mr. Young, who appeared 
on behalf of the appellants and who if I 
may be allowed to say so, presented an 
argument to the Court that was none- 
theless cogent because it was succinct 
and candid, the following question: If an 
Act of Parliament says that AB shall 
pay a sura of money, and that rules may 
be made consistent with the Act, and a 
rule is made that CD shall pay the 
money, will that rule be consistent with 
the Act? The learned advocate adroitly 
attempted to meet that question by 
replying that the answer depended upon 
whether AB and CD wore the same per- 
son, but it is conceded that this case was 
proceeded on the footing that the res- 
pondents and the Andhra Burma Steam- 
ship Co (1929) Ltd. are different enti- 
ties, and when pressed for an answer 
the learned advocate perforce gave the 
only answer which common sense would 
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■allow namely that such a rule would not 
be consistent with the Act. 

Now S. 69 (2) provides that the owner 
of the vessel shall collect and pay the 
tax. The rule provides that the owner 
or the agent of the vessel shall collect 
and presumably pay the tax. In my 
opinion, it is manifest that R. 1 and R. 3 
pro tanto are inconsistent with S. 69 (2) 
and ultra vires. It follows that the 
respondents, who are sued and sued 
only as agents of the Andhra Burma 
Steamship Co. (1929) Ltd., are not 
liable for the payment of the terminal 
tax. 

Further and different questions would 
have arisen if the case of the appellants 
had been that the special tribunal set up 
under S. 45 had found as a fact that the 
respondents were the owners of the ves- 
■sel in respect of which terminal tax was 
payable and as such liable to pay the 
tax as defaulters (see Ss, 55 and 56), 
But it must not be taken that I should 
hold that the appellants or the special 
tribunal could acquire an unchallengable 
right to institute execution proceedings 
under S, 45 against .any person whom 
they selected for instance a local agent, 
^ local doctor, or a local butcher, merely 
by holding ex cathedra that such a per- 
son was the owner of the vessel: see 
Balkishen Das v. Simpson (l) at p. 157 
{of 25 I, A.) and Harendra Kumar Boy 
V. Secretary of State {^2) p. 1359 (of 
■55 Gal,), No such question however 
arises in the present case for it is com- 
mon ground and an agreed fact that the 
respondents are not the owners and 
the appellants contend notwithstanding 
that fact that the respondents are liable 
to collect or pay the terminal tax under 
S. 69 and the rules made under S. 95 
as agents for the owners and not other- 
wise, Now, under Ss. 44 and 45 of Act 2 
of 1876, it is a condition precedent to 
the right of the appellants to have re- 
■CDUrse to the special procedure prescribed 
in that Act that a sum has fallen due 
for the terminal tax; 

aud a written notice of demand for it has been 
:fierved on any one of the persons liable for it.'* 

It is common ground that in this case 
the only notice of demand that was 

served was upon the respondents and if 
the respondents are not persons liable 

/ol 25 Cai7833=25 I. A. 151 (P. C.). 

803=115 I. C. 45=55 


to pay the terminal tax it follows ex 
necessitate rei that there is no arrear 
due from them and that they are not 
defaulters. It is only when such condi- 
tions are fulfilled that S. 45 is brought 
into play. Now in my opinion, having 
regard to the facts and the pleadings 
upon which this case is to be deter- 
mined, the conditions precedent to the 
adoption of the special procedure laid 
down and followed by the appellant in 
this suit have not been fulfilled. What 
is the result? In my opinion, the case 
is concluded against the appellants by 
well-settled authority. Where it is pro- 
vided that recourse may be had to a 
special form of procedure for the pur- 
pose of determining a dispute or re- 
covering a valid demand upon the fulfil- 
ment of a condition precedent aud the 
condition precedent to the vesting of 
jurisdiction in the special tribunal has 
not been fulfilled, all the proceedings be- 
fore that tribunal are null and void. 
Balkishen Das v. Simpson (l) Mohamed 
Jan V, Ganga Bishun Singh (3); Haren- 
dra Kumar Boy v. Secretary of State 
(2): Mt. Saraswati BaMcria v. Suraj- 
narayan Ghoudhury (4) and Krishna 
Ghandra Bhowmick v. Pahna Dhana 
Bhandhar Go, Ltd, (5). In Balkishen 
Das V. Simpson (l) Lord Watson in 
delivering the judgment of the Judicial 
Committee observed: 

“SecuioQ 3 of Act 11 of 1859 provides that, 
in default of payment of revenue, within the 
time appointed for each district by the Board 
of Revenue, the ‘estates in arrear* in those 
districts, ‘shall be sold at public auction to 
the highest bidder.* The Act does not sanc- 
tion, and by plain implication forbids, the 
sale of any estate which is not at the time in 
arrear of Government revenue. The whole 
clauses of the Act of 1859, in so far as these 
relate to sales or to their challenge at the in- 
stance of the proprietor, as well as the provi- 
sions of S. 3 of Act 7 of 1878 (Bengal) are 
framed upon the express footing that they are 
to be applicable to the sale of estates which are 
in arrear of duty. The enactments of 1859 and 
of 1863 are obviously intended to apply to cases 
in which, if the irregularity or illegality of the 
sale proceedings alleged by the objector be nega- 
tived the sale will remain valid. Bat the chief 
and substantial objection upon which the ap- 
pellants* plaint is based is that, at the time 
when their 6 annas share of the village Shah- 
zadpur Anderkilla was sold, were no arrears of 
revenue due by them in respect of it. It does 

(3) [1911] 38 Cal. 537=38 I. A. 80=10 1. 0. 

272 # 

(4) A. l! R. 1931 P. 0. 57=130 I. 0. 676=10 

Pat. 496 (P. 0.). 

(5) A. I. R. 1932 P. C. 61=136 I. 0. 410=59 

I. A. 68 (P. 0.). 
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not appear to their Lordships to admit of dis- 
pute that the objection is founded in fact. 

“The result is that the whole proceedings of 
the Collector with a view to a snleof the •'S annas 
share were heyond his jurisdiction and are 
not entitled to the protection given him by the 
Act in cases where sale is autliori/ed. although 
it may be attended with some irregularity or 
illegality. Tlieir Lordships are accordingly of 
opinion that it was rightly held by the sub- 
ordinate Judge that he had jurisdiction to 
entertain the objection to the sale to which he 
gave effect.” 

In my opinion, the observations of 
Lord Watson in Ballcishendas' s case (l) 
apply to the facts of the present case. 
The respondents were not liable to pay 
the terminal tax and at the time when 
execution proceedings under S. 45 were 
instituted against them they were under 
no obligation to give etlect to the notice of 
demand that was served upon them ; and 
having regard to the facts of the case, in my 
opinion, it does not admit of dispute that 
the objection of the respondents to the 
proceedings that have been initiated 
against them by tlie appellants is founded 
on fact. Now, to what relief are the plain- 
tiff-respondents entitled ? Tlie learned 
trial Judge came to the conclusion that 
the plaintiffs were entitled under S. 45, 
Specific Relief Act, to an order in the 
nature of a mandamus : 

“ ordering the trustees of the Rangoon Pevelop* 
ment Trust to collect the terminal tax in ques- 
tion according to the law laid down in S. G9 (-2), 
Rangoon Development ‘Trust Act, and in no 
other manner.” 


It must not be taken because this 
Court will not order a mandamus in 
the circumstances obtaining in the pre- 
sent case that I have any doubt that the 
learned Judge correctly held that an 
order in the nature of a mandamus would 
lie against the trustees of the Develop- 
ment Trust under S. 45, Specific Relief 
Act. If it were necessary so to hold I 
should agree with the view expressed by 
the learned trial Judge {Alcock Ashdown 
k Go. v. Chief Revenue Authority Bombay 
(6). But an order under S. 45, Specific 
Relief Act, is only to be made inter alia 

4 1 • *’ 

if the plaintiff has no other specifio and 
adequate legal remedy." Guuliffe, J., 
'passed an order against the appellants 
under S. 45, Specific Relief Act, because 
he was of opinion that : 

the plaintiffs arc not entitled to an injunction 
or bare declaration as they specifically cl aim.” 


(G) A.I.R. 1923 P.O. 133=75 

227-47 Bom. 742 (P.O.). 


I.O. 392=50 r.A 


With all respect to the learned trial 
Judge I am unable to that extent to 
agree with him. The learned trial Judge 
gave no reasons for holding that the 
relief claimed in the plaint could not 
be granted. No reference is made in the- 
judgment and it does not appear that his 
Lordship’s attention was called to the 
line of cases of which Balkishendas v. 
Simpson (1) is the leading authority. 
For the reasons that I have stated to my 
mind the case presents no difficulty and 
I am of opinion following the case of 
Balkishen Das v. Simpson (1) and the 
authorities in connexion with it, that 
the respondents are entitled to claim a 
declaration that the proceedings that 
have been taken against them by the 
appellants are ultra vires and null and 
void. If that he so the Court must give 
effect to the relief to which the plaintiffs 
are entitled, and is not to issue an order 
under S. 45, Specific Relief Act. It is 
true that the relief which this Court is 
prepared to afford to the respondents wasj 
not the relief granted by the trial 
Court, but the relief which the learned 
trial Judge granted was not the relief 
which the plaintiffs claimed, and under 

0 41, R. 33, Civil P. C., this Court is 

entitled to pass any decree or make any 
order which ought to have been passed 
or made as the case may require. In my 
opinion the proper decree to pass is that 
the respondents are entitled to a declara- 
tion tliat the proceedings taken against 
them by tlie appellants which have re- 
sulted in the writ of attachment are 
ultra vires and null and void, and must 
be set aside. There will bo a further 
declaration that tlie writ of attachment 
is inoperative and it is ordered that the 
respondents’ property be released from 
attachment. The decree of the trial 
Court pro tanto will be varied. As re- 
gards costs, although the form of the 
decree which is passed in favour of the 
plaintiffs by the Court differs from the 
form tliat was awarded by the trial 
Court, in my opinion, in substance, the 
appeal fails and must he dismissed with, 
costs, Advocate’s fee 15 gold mohurs. 

K.N./r.k. Appeal dismissed. 
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Baguley, J. 

Ganamanikam Ammal — Applicant. 

V. 

S. R. Samson — Opposite Party. 

Civil Mis. Appln. No. 81 of 1931, 
Decided on 3rd May 1932, against order 
of High Court reported in A. I. R. 1930 
Rangoon 337 (2) and Dist., Judge, Pyn- 
manna in Civil Execution No. 19 of 1929. 

Civil P. C. {1908J, O. 47, R. 1— Mere 
fact that subsequent Special Bench of High 
Court has differed from ruling sought to be 
impugned is no ground for allowing review. 

A judgment cannot be reviewed under O. 47, 
R. 1 (l) on account of some mistake or an error 
apparent on the face of the record when the 
alleged mistake or error is a wrong exposition of 
the law, as for instance, when the judgment is 
based on a precedent which hrs been modified 
by a subsequent decision. In the case of a deci- 
sion that was right when it was made, an 
alteration in the law, the result of subsequent 
ruling by a High Court Bench cannot be deemed 
to be new and important matter within the 
meaning of 0. 47, R. 1, nor can a review be en- 
tertained in such a case on the ground that the 
alteration in the law constitutes “other sufficient 
reason” within the meaning of that rule. The 
mere fact that a subsequent Special Beach has 
differed from the ruling that is sought to 
impugn is no ground for allowing review: A.I.R. 
1924 Pat. 250, Foil.; A.I.R. 1928 Bom. 308, Rel. 
o». Case law discussed. [P 131 C 1] 

Choudhury — -for Applicant. 

Chari — for Opposite Party. 

Judgment. This is an application 
for review. It arises out of the case 
Samson v. Ganamanikam Ammal (l) in 
which the facts are set out at length. 
There has been a previous application 
• for review, which has been dismissed, 
and an application for leave to appeal to 
His Majesty in Council, which has also 
been dismissed. In this case my bi"other 
Maung Ba, J., who is now no longer a 
member of the Court, and myself held 
that a Court to which a decree had been 
transferred might refuse to execute such 
a decree which, on the face of it, was 
absolutely bad and a nullity as being 
passed by a Court which had no jurisdic- 
tion to deal with the matter which came 
before it. 

When Mrs. Ammal had finally lost her 
rights under this decision, another mem- 
ber of the family, by name S. A. Nathan, 
w o was entitled to costs under the same 

ecree applied for execution against the 
ju gment-debtor. His application was 
o course rejected, but he appealed, and 

0 case ultimately came before another 

(1) A. I. R. 193y*Rang. 337=129 I. G. 619=8 
Rang. 644, 


Bench of this Court which doubted the- 
correctness of our previous ruling. The 
matter was accordingly referred to a 
Special Bench of five Judges, and the^ 
result is published as Nathan v. Sam- 
sori (2) in which it is held: 

“A subsisting decree passed by a duly consti- 
tuted Court, that has not been set aside in pro- 
ceedings by way of appeal, revision, review or 
otherwise by due process of law, is not to be 
treated as a mere nullity, but is binding and 
conclusive against the parties thereto duly im- 
pleaded in the suit. A Court to which such a 
decree has been transferred for execution must 
take the decree as it stands, and is not entitled, 
to question the validity of the decree upon the 
ground that the decretal Court had no jurisdic- 
tion, territorial, personal or pecuniary, to pass- 

Thc ruling in Samson v. Ammal (l),. 
previously mentioned, was accordingly 
overruled. It having been overruled, 
the present application has come before- 
me, as the sole remaining member of the 
Bench, asking me to review the judgment 
passed in that case and bring it into 
line with the new ruling of Nathan v. 
Samson (2). 

It was admitted that no authority in- 
which the action that I am now asked 
to take was taken by any High Court 
could be referred to, but I was asked, in 
the event of no review lying, to alter 
the order as a matter of justice, because, 
as things now stand, Nathan can get his 
rights under this decree, whereas Mrs. 
Ammal cannot. A number of cases were 
put forward by the applicant, which 
are all more or less beside the point. 
Naraindas v. Ghirunji Lai (3) merely 
states, in the course of dealing with a. 
very different matter, that the words,, 
‘for any other sufficient reason in O. 47,. 
R. 1,” are exceedingly wide. This may 
be correct, but there is the Privy Council 
authority for holding that they are nob 
as wide as the corresponding words of 
the older Civil Procedure Codes. Maha- 
hir Proshad v. Chandra Sekhar Sahi (4) 
is merely an example of a case in which 
the Court had altered its decree. The 
facts are totally different to the facts in. 
the present case. 

The same would apply to Jai Berham 
v. Kedar Nath‘{5), NandaEishore Singh 

(2) a7l"R. 1931 Raug. 252=135 I. C. 65=9 

Rang. 480 (P.B.). 

(3) A. I. R. 1925 All. 3G4=86 1. C. 168=47 All. 

361. 

(4) [1915] 28 I.C. 304. 

(5) A.I.R. 1922 P. 0. 269=69 I.G. 278=49 I.A.. 

351=2 Pat. 10 (P.G.). 
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V. Bam Golam Sahu (6), is entirely 
beside the point. Waqhele Eaisangji 
Shivsa7igji v. Masludhi (7), is a peculiar 
ease. A suit was filed to recover the 
amount of assessment paid on certain 
land. The High Court passed a decree 
in plaintiff’s favour. Directly after- 
wards the plaintiffs filed a second suit on 
the same cause of action for the assess- 
ment paid on the same lands for subse- 
quent years, and on the strength of the 
High Court’s decree in the former suit 
a decree was passed against the defen- 
dant. The defendant however had in 
the meanwhile appealed to His Majesty 
in Council and in that appeal was suc- 
cessful. It was held that the decree in 
the second case would be reviewed in 
view of the subsequent decree passed by 
Ilis Majesty in Council upsetting the 
first decree of the High Court. This is 
a judgment of a Bench of the Bombay 
High Court, and I doubt very much 
whether, in view of later rulings of the 
Privy Council, it can be regarded as good 
law. An unofficially reported case, Pit- 
iam Siitgh v. Ilukim Singh (8), has been 
mentioned before me, in which two 
connected appeals, both on the same point, 
were filed by opposite parties. One went 
before a Bench and was dismissed sum- 
marily ; the other on the same point was 
subsequently dealt with l)y a single Judge 
and decided in the opposite sense. The 
attention of the learned Judge was not 
drawn to the previous decision of the 
Bench, but afterwards when it came to 
the notice of tiie appellants the Judge 
reviewed his order. In this case clearly 
the Bench decision was binding on the 
single Judge, had he known of it at the 
time that he passed his order, and it 
seems to mo that it might bo regarded as 
being an error apparent on the face of the 
record. 

The last case to which I was referred 
was Brindahaii Chandra v. Damodor 
Prosad (0). This was a case in which a 
Bench had decided an appeal believing 
that their judgment was based on a cer- 
tain Privy Council ruling. An applica- 
tion for review was presented, but it 
could not be heard for a time owing to 
the absence of one of the judges. It came 
up for hearing on 20th November, but 

(rd [191S1 40 Cftl. 955-18 I.C. 207. 

(7) [18891 13 Bom. 330. 

(8) A. I. R. 1930 All. 621=131 1. 0. 619. 

fO) A. I. U. 1925 Cal. 301=85 I. 0. 65. 


was adjourned, and finally, it came up for 
decision on 1st February. In the mean- 
time their Lordships of the Privy Council 
had delivered another judgment to show 
that the original interpretation placed 
upon the first judgment by the Bench was 
wrong, and under these circumstances, 
the Bench allowed a review of their own 
order. The Court stated that the circum- 
stances in which they had to deal with 
the application were altogether unusual 
and with respect, it seems to me that 
this ruling which has not been officially 
reported is not correct. 

Reference was made in the course of 
the judgment to the Privy Council ruling 
in the case of Chhajju Ram v. Nehi (lO), 
but the portion of that judgment which, 
in my opinion, shows that the Calcutta 
judgment under discussion is wrong has 
not been referred to. Turning to the 
other side now, it seems to me that the 
respondent’s case that this Court cannot 
alter its decision is indisputable. There 
is one Privy Council case, K. Venkata - 
Subhamma Eaov, V enkatarama Rao (11). 
This is a Privy Council case in which it 
is laid down that : 

“tho High Court has no power to alter its own 
decree, except under the provisions of either 
S. 206, or S. 623. Civil P. 0. Tho ground of 
review must have been existing at the time of 
the decree, S. 623 not authorizing review of a 
decree, which was right, on the happening of a 
subsequent event.” 

In the present case in the judgment of 

which review is sought a certain ruling 

of the Calcutta High Court by a Bench of 

four judges was followed by us. There 

was no authority of this Court binding 

us, and so far as I am aware, there is no 

Privy Council ruling on tho point. We 

were at liberty to follow a Special Bench 

decision of the Calcutta High Court if we 

considered it correct, and we did consider 

it correct. The fact that there is now a 

Special Bench ruling of this High Court 

in the contrary sense, though it would 

bind any decision of this Court in future 

on tho point, does nob make a decision 

passed before the Special Bench ruling 

nob "right" within the meaning of this 

head-note. Again as regards the power 

of a Court to review its own decision on 

the ground that it is incorrect, there is 

the ruling of the Privy Council in Chhajju 

Bam V. Nehi (10). In this case a Bonoh 

'■(lb) AH R.1922 P. 0. 112=7‘2' L a 566=49 
I A. 144=3 Lfth. 127 (P.O.). 

(11) [19011 24 Mad. 1=27 I. A. 197=7 Sar. 678 
(P.O.). 
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of the Chief Court of the Punjab came to 
a certain decision. An application for 
review was made, and although certain of 
the grounds were rejected, the Bench 

hearing the application, 

’^‘proceeded to deal on the merits with the jndg* 
ment brought before them under the Code for 
review, treating the view of the law taken by the 
previous Division Bench as matter that was open 
to them as if on an appeal.” 

In the end the Bench came to the con- 
•clusion that the previous decision had 
proceeded upon an incorrect exposition 
■of the law and allowed the application 
for review. Their Lordships of the Privy 
Council held that O. 47, R. 1, must be 
interpreted in a way which excludes from 
the power of review the course taken by 
ithe Bench of the Chief Court of the Pun- 
jab. Clearly, in the view of the Privy 
Council a mere incorrect exposition of the 
law is nob in itself a ground for review. 
Of course, if the error of law was a blun- 
der, an error apparent on the face of the 
record, such as, for instance, the obvious 
misreading of an authority which it was 
■sought to follow, the matter would be 
different. This ruling of Ghhajju Bam 
"V. Neki (10) was dealt with by a Bench 
of the Patna High Court in Garabini 
Kamarin v. Suraja Narain Singh (12), 
"the head-note of which is to the following 
effect : 

“A judgment cannot ba reviewed under 0. 47, 
i R. 1 (1) on account of some mistake or an error 
i apparent on the face of the record when the 
alleged mistake or error is a wrong exposition of 
the law, as for iastance, when the judgment is 
based on a precedent which has been modified 
Iby a subsequent decision.” 

This Patna ruling is direct authority 
which, if followed, would prevent me 
from allowing this application for revi- 
sion. The principle that a subsequent 
matter cannot give ground for review 
was followed in Gyanaji Pomaji v. 
Ningappa Marbasappa (13) the head- 
note of which is : 

“In the case of a decision that was right 
when it was made, an alteration in the law, 
[the result of subsequent legislation, cannot be 
deemed to be new and important matter within 
the meaning of O. 47, R. 1, Civil P. 0., 1903, 
nor can a review be entertained in such a case 
on the ground that the alteration in the law 
constitutes “other sufficient reason” within the 
meaning of that rule.” 

In this case the two rulings already 
mentioned, K. Venkata Subbamma Bao 
v. V .V enkatarama Bao {X\)^^^Ghhajju 

(i2)A. I. R. 1924 Pat. 250-75 I. C. 177-3 
Pat. 134. 

A. I. R. 1928 Bom. 308=111 I. G. 633=52 
Bom. 434. 
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Bam v. Neki (10) were relied upon, and 
it is also worthy of note that alteration 
in the law in this instance was intended 
to have retrospective effect, which 
makes the decision more forcible. Fol- 
lowing these rulings, I hold that the 
mere fact that a subsequent Special 
Bench has differred from the ruling it 
is now sought to impugn is no ground 
for allowing review. Quoting from the 
Special Bench ruling, intevest veipubli^ 
cae ut sit finis litium, and if the over- 
ruling of a previous ruling were to give 
good grounds for reviewing that ruling, 
there would be no end to litigation. For 
instance recently ^la Paing v. Mg Shwe 
Hpau (14), which formed the basis of 
numerous decisions in the Courts of 
this Province has been overruled by the 
case of iV. A.V, B, Ghettiar Firm v. 
Maung Than Daing (15), If I allowed 
the present application for review then 
every case decided on the leading case 
of Ma Paing (14) would be liable to 
be reopened in review, and in the same 
way the publication of the decision of 
the Privy Council in Ariff v. Jadicnath 
Majumdar (16) which upset or modi- 
fied the whole theory of equitable de- 
fences, which has been built up in the 
whole of India would create enough 
work for most of the civil Judges to be 
placed on special duty to deal with the 
applications for review that would arise. 

As a last resource I am asked to alter 
this ruling under the extraordinary 
powers of the Court. It is pressed upon 
me tjaab it is manifestly unjust that 
Nathan should be allowed to get his 
share undar the decree and that Mrs. 
Ammal should not. This argument does 
nob impress me much. There seems to 
be injustice certainly, but the injustice 
appears to be directed not against Mrs. 
Ammal but against the unfortunate Sam- 
son. At the hearing of the case we de- 
cided that the decree was passed with- 
out jurisdiction and .in the referring 
order in Nathan v. Samson (2) at p. 485 
(of 9 Bang.) it is shown that another 
Bench also agreed that the decree was 
passed by a Court which had no juris- 
diction. It may unfortunately be ne- 
cessary that the Pyinmana Court should 

(14) A. I. R. 1927 Ring. 209 = 103 1. G. 563=5 
Rang. 296 (P.B.). 

(15) A. I. R. 1931 Rang. 262=134 I. G. 1252=9 
Rang. 524 (S.B.). 

(16) A. I. R. 1931 P. G. 79=131 I. G. 762=58 
I. A. 91=53 Gal. 1235 (P.G.). 
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execute this decree but obviously the 
loss it is executed the less injustice there 
Nvill be. I do not consider it necessary 
in the interests of justice that Mrs. 
Aminal shouid be allowed to execute 
tliis decree. For these reasons I dis- 
miss the application for review with 
costs, advocate’s fee, five gold mohurs. 

B.v./k.k. Application dismissed. 
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Page, C. J. and Mya Ba, J. 

JoJi7ison D. Po Min and another — Ap- 
pellants. 


V. 

U 0(jJi and others — Respondents. 

First Appeal No 31 of 1031. Decided 
on 2oth April 1032, against decree of 
Idst. -ludge, Tharra wadd y. in Civil Re- 
gular Suit No. 5 of 1030, b/- 15-12-1930. 

(a) Civil P. C. (1908), S. 92 (c)— Words 

vesting property in a new trustee " refer 
to cases where new trustee is appointed. 

The words “vesting property in a now trustee” 
refer to cas -s wlicro a new trustee is appointed 
and arc not intended to cover cases in which it 
is sought to re -over possession of the trust pro* ^ 
pert) bv ejecting trcspa>sers who are wrongfully 
in pos'^cs'ic'u nf it : .1. I. li 1926 AU. GS3 and 

40 M'hL 212 [F. /O. Hcl on. IP 130 C 1] 

(b) Civil P. C. (1908), S. 92-Suitunder 

S. 02 — Plaintiffs are not entitled to claim 
agairist strangers to trust either declaration 
of title or possession or any other relief — 
Strangers are not necessary parlies to such 
suit and if plaintiffs have wrongly impleaded 
them they cannot pray in aid provisions of 

Civil P. C. (1908). O. 1, R. 3 or R. 10. 

The plaintiffs in a suit framed under S. 92 are 
not entitled to claim against strangers to the 
trust oitliora declaration of titlo or possession or 
any other relief; and a suit under S. 92 in which 
a claim for relief against strangers to the trust 
is added to a claim for relief wliich the Court is 
competent to decree in such a suit entails a clear 
misjoinder be th of parties and causes of action 
and unless the plaint is amended tho suit can- 
not be sustained S. 92 is enacted to provide 
means for obtaining tlio directions of the Court 
in connexion with maltors relating to the ad- 
ministration of tho trust and for exposing tho 
malpractices of defaulting of fraudulent Irusteos 
and issues relating to tho riglits cf third parties 
are outside the scope of a suit brought undor 
S. 92. Tho strangers to tho trust, consequontly 
arc not proper or necessary parties to a suit 
under S. 92 find in such a suit tho plaintiffs who 
have wrcngly impleaded third parties cannot 
prav in aid the provisions of 0. 1, R. 3 or 0. 1, 
U. iO. as iJont. 470 ; .1 I. li. 1015 Mad. 517 ; 42 
Cal. 1135 and .1. I. B. 1927 Mad. 710, not Poll', 
20 All. 4G : 8 Bo7n.S65; 2 C. 1. J 431; 2 C. h. J. 
4G0 ; aaCrt/. 789; 35.4//. 459; A.l.lt. 1914 
Cal 35G: 47 I. C. Ill and A.LIl 1924 hah. 131, 
Bel on. Other case law referred. [F 135 G 1, 21 

(c) Civil P. C. (1908), S. 92— Abuse of 

trust confers no rights on parly abusing it. 

An abuse of trust can confer no rights on tho 


party abusing it nor on those who claim any 
privity with him : Taylor v. Phemer^ 3 if. & S. 
562, Bel on. [P 133 C 2] 

E. W. Lambert — for Appellants. 

N. N. Burjorjee and B. C. Guha — for 
Respondents. 

Page, C. J. — On 4th September 1903» 
a grant of the land in suit situate in Let- 
padan circle was issued by Government 
to respondent 2, Maung San Nyun for 
religious purposes, to wit, upon trust for 
a Christian chapel to be erected there- 
on. It was a condition of the grant that 
the land and premises might be resumed 
at any time by Government if the same 
were used for any purpose other than the 
specified purpose for which the grant 
was made. 

The learned District Judge has found 
and there is evidence to support the find- 
ing, that San Nyun was a follower of one 
To Paik San, a Karen Christian, and a 
fervent evangelist ; and that Po Paik 
San collected money from various sources 
with which a Karen Baptist chapel was 
erected upon the land in suit. The plaiu- 
tilTs who are members of the Karen Bap- 
tist Christian Society, alleged that the 
chapel was built out of funds belonging 
to that society, while respondents b to 8 
alleged that tho expense incurred in 
erecting the cliapel was defrayed out of 
the funds of the Po Paik San’s Karen 
Baptist Self-supporting Mission of Let- 
jiadan. The learned District Judge has 
further held, and again there is evidence 
to support tho finding, that the ohapel 
was erected out of funds collected by Po 
Paik San as best he could, and not exclu- 
sively from the funds of either of the 
ahovomontioned societies. He also held, 
and, in ray opinion, correctly held, that 
all Karen Christians who are Baptists 
are beneficiaries under the trust, and 
therefore that tho plaintiffs are entitled 
as being persons interested in the trusty 
to file a suit under S. 92, Civil P. C., (5 
of 1908). In the present suit which 
purports to have been brought solely 
undor S, 92 of tho Code with the sanc- 
tion of the Government Advocate, tho 
plaintiff’s claim ; 

'* (l)That dofeudants 1 and 2 bo removed fron> 
tho position of trustees of tho trust 'properly, or 
otherwise declared to bo no longer tnistcos of tho 
same ; (2) that plaintiffs 1 and 2 or any other 
person or persons approved by this Hon’blo Court 
being members of tho Karen Baptist Christian 
Society be appointed trustees in place of defen- 
daut3'land2: (3) that tho trust property bo 
vested in tho trustee or trustees so appointed ; 
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(4) a declaration that the mortgage decree ob- 
tained by defendant 5 against the trust property 
is of no efiect and does not bind the said trust 
property, and that the trust property is the pro- 
perty of the Karen Baptist Christian Society ; 
and (5) any further and other relief as this 
Hon’ble Court may deem fit and proper having 
regard to the nature of the trust and the inciden- 
tals relating thereto.” 

Defendants-respondents 1 to 4 did not 
file an appearance, or defend the suit. 
Defendants-respondents 6 to 8 supported 
the plaintiffs in their attack upon defen- 
dants 1, 2 and 5 and the documents im- 
pugned in the plaint, but claimed that 
the new trustees should be members of 
the Society to which they belonged and 
the property in suit vested in the trus- 
tees so appointed. Defendant-respon- 
dent 5 is the Administrator General of 
33urma, and represents the estate of a 
mortgagee to whom respondent 1 mort- 
gaged the property in suit. The mort- 
gagee obtained a preliminary mortgage 
decree in Civil Regular No. 25 of 1927 of 
the District Court of Tharrawaddy. and 
the Administrator-General in the pre- 
sent suit pleaded that the decree passed 
in the mortgage suit was binding on the 
property, and further that 

^this defendant states that the plaintiffs cannot 
get a declaration in this suit that the mortgage 
decree passed in Civil Regular No. 27 of 1927 of 
this Hon’ble Court does not bind the property, as 
such relief is not within the scope of S. 92, 
Oivh P. 0.” 

On 16th August 1920, respondent 2 
San Nyun by a registered deed of trans- 
fer assigned the property in suit absolu- 
tely and without consideration to res- 
pondent 1, U Ogh; and respondent 1 for 
himself and his children on 14th July 
1921 by a registered instrument mortga- 
ged the property in suit, together with 
other property, to Aga Mohamed Ally 
Rhorasanee, whose estate is now repre- 
sented by respondent 5 for Rs. 40,000; 
and by another registered instrument on 
25th October 1921 again mortgaged the 
said properties to Khorasanee for a fur- 
ther sum of Rs. 5,000. It is plain from 
the terms of the mortgage deeds and an 
undisputed fact that the mortgagee had 
notice at all material times that the pro- 
perty in suit , was trust property. As 
between the appellants and respondents 
6 to 8 on the one hand and respondents 
1 and 2 on the other, according to well- 
settled principles of law, it cannot be 
doubted that the transfer from respon- 
dent 2 to respondent 1 was invalid, and 
amounted to a breach of trust. It must 
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be held also that, inasmuch as respon- 
dent 1 acquired no right or interest in 
the property in suit under the transfer 
by respondent 2 to him, the mortgages of 
the property to Khorasanee, who entered 
into the transactions with full notice that 
the property in suit was trust property 
prima facie passed no right or title to the 
mortgagee. Moreover, respondent 1 never 
became in law a trustee, and at all ma- 
terial times respondent 2 was, and at the 
date when the suit was filed remained, 
the sole trustee of the property in suit. 
It is unnecessary to cite authorities in 
support of the view that I take of these 
transactions. It is enough to repeat what 
Lord Ellenborough laid down in Taylor 
V. Plumer (l), at 574, that 

“an abuse of trust can confer no rights on the 
party abusing it, nor on those who claim any 
privity with him.” 

Before considering the form of relief 
to which the plaintiffs are entitled as 
against respondents 1 and 2 however it 
will be convenient to determine whether 
the plaintiffs are entitled to claim any 
relief in the present suit against respon- 
dent 5 who is a stranger to the trust, and 
against whom a declaration is sought: 

“that the mortgage decree obtained by defendant 
5 against the trust property is of no efiect, and 
does not bind the said trust property, and that 
the trust property is the property of the Karen 
Baptist Christian Society.” 

Section 92 (l) is in the following 

terms: 

“In the case of any alleged breach of any ex- 
press or constructive trust created for the public 
purpose of a charitable or religious nature, or 
where the direction of the Court is deemed neces- 
sary for the administration of any such trust, 
the Advocate-General or two or more persons 
having an interest in the trust and having ob- 
tained the consent in writing of the Advocate- 
General, may institute a suit, whether contenti- 
ous or not, in the principal civil Court of ori- 
ginal jurisdiction or in any other Court em- 
powered in that behalf by the Local Government 
within the local limits of whose jurisdiction the 
whole or any part of the subject-matter of the 
trust is situate to obtain a decree (a) removing 
any trustee, (b) appointing a new trustee, (c) 
vesting any property in a trustee, (d) directing 
accounts and inquiries, (e) declaring what pro- 
portion of the trust property or of the interest 
therein shall be allocated to any particular ob- 
ject of the trust, (f) authorizing the whole or 
any ^he trust property to be let, sold, 

mortgaged or exchanged, (g) settling a scheme, 
or (h) granting such further or other relief as the 
nature of the case may require. (2) Save as 
provided by the Religious Endowments Act, 1863, 
no suit claiming any of the reliefs specified in 
sub'S. (1) shall be instituted in respect of any 
guch trust as is therein referred to except in- 

"Ti) 3 M & S. 562=2 Rose 457=16 R. R. 361. 
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conformity ^v^th the provisions of that sub sec- 
tion.” 

Now S. 92 13 found in jjart 5 of the 
Code styled special proceedings” and 
the object for which tliis section was 
enacted was twofold: (l) to provide pro- 
ceedings of a special nature for the pur- 
]>osc of determining questions that relate 
to the administration of public religious 
or charitable trusts; and (2) to prevent 
multifarious and vexatious suits being 
filed by irresponsible persons against the 
trustees wliose duty it is to administer 
such trusts: see ex parte Skinner (2) 
at p. 450. 

Bearing in mind the form -of relief 
which it is competent for tlie Court to 
decree in a suit under S. 92 it appears 
to me plain that S. 92 was intended to 
apply only to questions relating to what 
I may call "the indoor management” of 
the trust, and that the legislature did 
not intend that the right or interest 
claimed by a stranger in the trust pro- 
perty should be determined in a suit 
framed under that section. The Court 
however is concerned, not with what 
was intended, but what was enacted by 
the legislature, and three clear cut and 
irreconcilable views have been expressed 
by the Courts in India as to the meaning 
and effect of S. 92. In some cases it has 
been held, having regard to Cl. (h) of 
S. 92 (l) that 

all suits founded upon any breach of a trust 
for public purposes of a charitable or religious 
nature, irrespective of the relief sought, must bo 
brought in accordance with the provisions of 
S. 92, Civil P. C. ” 

upon the ground that 


“the words ‘such further or other relief as thi 
nature of the case may require’ must bi 
taken, not in connexion with the previoui 
Cls. (a) to (g), but iu connexion with the natun 
of the suit, vi/., any relief other than (a) and (g 
that the case of an alleged breach of an express 
or constructive trust may require in the circum' 
stances of any particular case.” Ahdur l{ahu\ 
V Mohnmed Barl^at (3), Sajedur llaja y 
Bauh/anathDcb ( 4 ), Sajccluy liaja Chowdlun; 

'‘“‘1 C. rrasaunaVni- 
lalachalla llcddiar v. The CcUcclor of Trichi- 
nopobj (G). 


Tliis view was negatived by the Pri 

Barkat Ah (3) and it ncust now be tak 
a s settled that such a construction is n 

(2) 2 Her. 453=1 Wils 14. 

(3) A. I. R. 1928 P. 0, 1G=108 I C Sfil — 

, . Cal. 519 (P, C.) 

4 [1898] 20 Cal. 397. 

5 [1897] 24 Cal. 418. 

(C) [1915] 38 Mad. 10G4=33 I. C. 45. 


correct. A second view of the meaning 
and effect of the section which may be 
called the Allahabad construction” is 
set out in the judgment of Stanley, C. J., 
in Gazaffur Hussain Khan v. Yatoar 
Hussain (/). His Lordship observed, 

It may be that the Court has no power in a 
suit brought under S. 539 to set aside a deed 
whereby endowed property has been mortgaged 
or transferred to a stranger; but I see no good 
reason for holding that under that section the 
Court cannot, as it did in this case, determine 
of what the trust properties consisted or find 
that particular alienations of it could not be 
maintained, provided all proper parties are re- 
presented before it; if transferees or mortgagees 
who have been impleaded in a suit instituted 
under S. 539 do not accept the findings of the 
Court in that suit, it may bo necessary for the 
trustee appointed by the Court to manage the- 
trust property to institute a suit for recovery of 
possession.” 

And Richards, C. J., in Manohari v. 
Mtihamyned Ismail (8), held that 

"this case is a direct authority that persons who 
dispute the existence of the trust can bo mad© 
parties to a suit under S. 539. and, of course, it 
necessarily follows that they will be bound by 
the decision arrived at in the suit.” 

In the Collector of Poona v. Bat 
Chanchalhai (9), Chandavarkar, J., ob- 
served; 

It does not follow from the decisions on 
which the Courts below have relied, that to a 
suit of this character, where a breach of trust 
is complained of, and whore the alienee denies 
that the property is a public trust for religious 
purposes, be is not a proper and necessary party, 
because relief cannot be given as against him* 
by way of a decree in ejectment. Though such 
a decree does not fall within the reliefs which 
the Court can grant under S. 539 it has jurisdic- 
tion to determine, for the purpose of the reliefs, 
which can bo granted, whether the property is 
a public trust for a religious purpose, if that 

question is in controversy The question 

cannot be properly tried unless he is before the 
Court. Ho is therefore a necessary party, though 
possession cannot be recovered from him in this 
suit, if the issues in question arc found against 
him:” see also Sajedur Baja y, Qour Mohan 
Das (5). 

And in Eamrup Goshain v. Eamdhars 
Bhaejai (10) at p. 774 (of 47 AIL) Boys. J. 
added: 

"It is clearly necessary for the purposes of an 
inquiry into the propriety of transfers by the 
trustee that the Court should have before it the 
transferees themselves. 

‘ To consider then the first portion of the 
relief (d), which prays for a declaration that the 
alienations made by the trustee, whoso removal 
is prayed for in relief (b), may be declared void. 

(7) [1906] 28 All, 112=2 A. L. J, 691=(190cj 

A. W. N. 208. 

(8) [19111 83 All. 752=11 I. C. 218. 

(9) [1911] 85 Bom. 470=12 I. C. 30. 

(10) A. I. R. 1925 All. CS3=S9 I. C. 40=47 All. 

770. 
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As the removal of a trustee is to be based on 
breach of trust clearly the acts of the trustee 
must be examined, and if those acts prove to 
be breaches of the trustees’ duty, clearly the 
Court must say so, and this is equivalent to 
declaring the acts to be invalid and the aliena- 
tions to be void.” 

With all respect I am of opinion, that 
this lame and impotent construction 
cannot be accepted. If the alienees from 
defaulting trustees are necessary and 
proper parties to a suit in which it is 
sought to remove a trustee upon the 
ground that the transfer amounted to a 
broach of trust, and in a srfit under 
S. 92 a declaration that the alienation 
is void is binding upon the alienees and 
res judicata as against them, it would 
seem to follow as a necessary and reason- 
able corollary that the plaintiffs ought to 
be permitted in the same suit to perfect 
their title by a decree for possession 
against the alienees. Why halt half-way 
along the road ? Why limit the relief 
to which the plaintiffs are entitled against 
the alienees to a mere declaration? Surely 
the right to a declaration of title as 
against the alienees and the right to re- 
cover possession of the trust property 
from the alienees are on the same foot- 
ing, and must stand or fall togeffcher. 
See the observations of Wallis, Offg. 
0. J.. in Assam Baghavulu Chetty v. P. 
Sitamma (11), and of Seshagiri Ayyar, J., 
in Venkatarama Aiyangar v. S'asthttri- 
ranga Ayyengar (12), in which case 
Seshagiri Ayyar, J., resiled from the 
opinion that he had previously expres- 
sed in Assam Baghavalu Chetty v. P. 
Sitamma (11) at p. 268 (of 27 M . L. J .). 

In my opinion however the plaintiffs 
in a suit framed under S. 92 are nob en- 
titled to claim against strangers to the 
trust either a declaration of title or pos- 
session or any other relief, and a suit 
under S. 92, in which a claim for relief 
against strangers to the trust is added 
to a claim for relief which the Court 
is competent to decree in such a suit 
entails a clear misjoinder both of par- 
ties and of causes of action, and unless 
the plaint is amended the suit can- 
not be sustained. As I apprehend the 
scope and effect of S. 92, it was enacted 
to provide means for obtaining the direc- 
tions of the Court in connexion with 
matters relating to the administration of 
the trust, and for exposing the malprac- 


tices of defaulting or fraudulent trustees, 
and issues relating to the rights of third 
parties are outside the scope of a suit 
brought under this section of the Code. 
The construction that I put upon the 
section embodies the third view of the 
meaning and effect of S. 92, to which I 
subscribe. In Abd^lr Baliim v. Mohamed 
Barkat (3) Lord Sinha, in delivering the 
judgment of the Privy Council, observed; 

“Their Lordships see no reason to consider that 
S. 92 was intended to enlarge the scope of S. 539 
by the addition of any relief or remedy against 
third parties, i. e., strangers to the trust. They 
are aware that the Courts in India have differed 
considerably on the question w’hether third par- 
ties could or should be made parties to a suit 
under S. 539, but the general current of decisions 
was to the effect that/even if such third parties 
could properly be made parties under S. 589, no 
relief could be granted as against them.” 


I go further and hold, not only that no 
relief can be granted against strangers 
to the trust in a suit under S. 92, but 
also that such persons are not necessary 
or proper parties to a suit framed under 
that section: Huseni Begum v. The Col- 
lector of Moradabad (13), Lakshmandas 
Parashram v. Ganpatrav Krishna (14), 
Budh Singh v. Nirabaran Boy (15), 
Shailaj anandha Dut v. Umeshanunda 
Dut (16); Budree Das v. Chooni Lai (17), 
Muhammed Abdul v. Ahmad Said (18),. 
Venkatarama Aiyengar y . Kasthuriranga 
Ayyengar (12); Ayatunnessa Bibi v. Kulfu 
Khalifa (19); Munshi Gholam v. Alt 
Hafiz (20); and Ganga Puri v. Mohan- 
lal (21). 


No doubt it not only infrequently hap- 
pens that in a suit under S. 92 the ground 
upon which it is sought to remove a 
trustee is that he has been guilty of a 
breach of trust by improperly alienating 
property belonging to the trust, and in a 
suit of that nature it will be necessary 
for the Court to determine whether the 
alienation amounted to a breach of trust; 
but because a trustee has committed a 
breach of trust by alienating the trust 
property it does not follow as between 


(13) [18971 20 All. 46=(1897) A. W. N. 210, 

(14) [1884] 8 Bom. 365. 

(15) [1905] 2 C. L. J. 431. 

(16) [1905] 2 C. L. J. 460. 

(17) [1906] S3 Cal. 789=10 C. W. N. 581. 

(18) [1913] 35 All. 459=20 I. C. 37. 

(19) A. I. R. 1914 Cal. 356=22 I. C. 677=41 
Cal. 749. 

(20) [1918] 47 I. C. 111. 

(21) A. I. R- 1924 Lah. 131=73 1. C. 645=4 
Lab. 296* 


(11) A. L R. 1915 Mad. 517=25 I. C. 794. 

(12) [1917] 40 Mad. 212=38 I. C. 73 (F.B.). 
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the trustees and the cestuis que trust on 
the one liand and the alienees on the other 
‘that tlie transfer is invalid. The validity 
of alienation as between the trust estate 
■and the transferees from defaulting trus- 
tees may, and often does, depend upon 
questions of law and fact tliat would not 
he relevant to an issue as to whether the 
trustee who effected the transfer and 
thereby committed abreach of trust ought 
to be removed from his office. Further, if 
it is contended that, in order effectively 
to vest the property in a trustee under 
S. 92 it is essential that it should ba 
declared in the presence of an alienee of 
the property that the transfer to him is 
void as against tlie trust, and that he 
should be ordered to deliver up posses- 
-3 ion of the trust property, the answer is 
twofold: (l) that the words in Cl. (c) 
|‘ vesting any property in a trustee,” in 
my opinion, refer to cases where a new 
trustee is appointed, and are not intended 
to cover cases in which it is sought to 
jrecover possession of the trust property 
by ejecting trespassers who are wrong- 
fully in possession of it: Bamrup Goshain 
V. Bamdhari Bhagat (10); Venkatarama 
v. Kasthiiriranga Ayyenofir (12); Sajedur 
Baja V. Baidyanath Deb (4); that as poin- 
ted out by Mookerjee, J., in Budh Singh 
Dudhuria v. Nirabaran Boy (15), 

■“till tho trustee has been removed the trust 
e«itate is vested in him, and he alone is competent 
•to institute a suit for possession; when he has 
been removed by a decree of Court and tho estate 
vested in a now trustee, such new trustee may bo 
in a position to maintain an action in ejectment, 
but his cause of action mauifestly arises only 
when the estate becomes vested in him. Besides, 
tho DOW trustee need not necessarily be one of 
the plaintiffs; but even if ho wore, that would 
not improve bis position, for it is an elementary 
principle that at tho time of tho institution of 
tho suit tho plaintiff must have a subsisting cause 
of action, and ho oannottako advantage of events 
that have happened subsequently, least of all, of 
tho decree in tho case, to complete his cause of 
- action, and justify a decree for ejectment in his 
favour. It is conceivable that a suit under S. 539, 
Civil P. G., may be instituted by tho Advocate' 
General, and I am unable to see upon whatprin- 
ciplo he may bo supposed to have at tho time of 
the institution of tho suit a cause of aotiou suffi* 
ciont to support a decree in his favour for tho 

ejectment of a person who sots up a title hostile 
to the trust.” 

The opinion expressed by Greaves, J.. 
in AH Hafiz v. Abdur Bahman (22) [see 
also the Collector of Poona v. Bai C/tan- 

^chalbai ( 9 )] that an alienee of trust pro- 
perty might 

{22) [1915] 42 Cal. 1136=32 I. 0. 801. 


be declared to be a trustee of the trust property 
and be directed to convey the property” 

appears to me, with all due deference, to 

be altogether too extravagant a notion, 

and cannot be accepted. 

*A dacoit might be that, and the provision 
was surely never intended to protect him from 
being sued too readily;” per Carnduff, J., in 
Ayatumiessa Bibi v. Kulfu Khalifa (19); see 
Budree Das Mukim v. Chooni Lai (20). 

Notwithstanding any observations to 
the contrary that may be found in the 
judgments in The Collector of Poona v. 
Bai Chanchalbai {9), Assam Baghavzilu 
Chetty V : Pellati Sitamma (11), AH Hafiz 
V. Abdur Bahman (22) and C. N. 
Evalappa Mudaliar v. T. Balakrish- 
nammal {2^), \n my opinion, the strangers 
to the trust are not proper or necessary 
parties to a suit under S. 92, and in such 
a suit the plaintiffs who have wrongly 
impleaded third parties cannot pray in 
aid the provisions of 0. 1, R. 3 or 0. 1, 

R. 10; for 

“once it is held, as I think it must bo held, that 
a suit for ejectment of a trespasser or of a trans- 
feree from a trustee is not within the scope of 

S. 92, it follows as a necessary corollary that the 
Court is not competent to bring before the forum 
any such person under either of the two rules 
mentioned:” per Mookerjee, J., in Munshi 
Oholam v. AH Hafiz (20): 

For these reasons, in my opinion, the 
suit as against respondent 5 must be dis- 
missed. Maung San Nyun, who has been 
guilty of a deliberate breach of trust, 
must be removed from his position as 
trustee. We have heard the learned 
advocates for the appellants and for 
respondents G to 8, and by consent the 
appellants Johnson Po Min and Saw 
Kyaw Zan and the respondent U Aung 
Zan are appointed trustees in lieu of San 
Nyun and the trust property will be ves- 
ted in these persons as trustees, and they 
will be entitled to the control and manage- 
ment thereof for one year from this date 
or until further order of the Court. 
Liberty to apply. There will be no order 
as to costs. 

Mya Bu, J. — I agree. 

t.n./r.k. Order acccrdijigly, 

(23) A. I. R. 1927 Mad. 710=102 I. 0. 74. 

Advo enf ^ o ^ C.U’ t 
Jan^mu c< ! a.haiir 
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Page, C. J. and Sen, J. 

U Nyo — Applicant, 

V. 

Ma Pwa Thin and others — Opposite 
Parties. 

Civil Misc. Appln. No. 35 of 1932, 
Decided on 25bh April 1932, against 
-order of High Court on appellate side in 
Pirst Appeal No. 138 of 1930, D/- 12th 
January 1932. 

(a) Civil P. C. (1908). O. 41, R. 25— Re- 
mand order does not take away appellate 
Court's seisin of case. 

Where the appellate Court remands the pro- 
•ceedings under 0. 41, R. 26, in order that the 
trial Court should determine certain issues of 
fact, and then return the proceedings with a re- 
port of its findings upon those issues of fact, the 
appellate Court does not lose seisin of the case. 

[P137 C 1, 21 

(b) Civil P. C. (1908), S. 109 (a)-Final 

order explained — Remand order under 
O. 41, R. 25, without determining whether 
plaintiff has cause of action for determining 
issues of fact, is not final order. 

Whether an order is a final order or not with- 
in S. 109 (a) depends upon the effect of the ordec 
as made. Each case turns upon its own facts. 
An order is final if it finally disposes of the 
rights of the parties : A, I. R. 1920 P. C. 86; 
Salaman v. Warner, 1 Q. B, 734; Bozson v. Al^ 
irincham Urban District Conncil, (1903) 1 K. B. 
647; Issacs & Sojis. v. Salbsteln, (1916) 2 K. B, 
139 and 38 All. 150, Ref. LP 167 0 2, P 138 G 1] 

Bub in a case where the appellate Court has 
finally determined that the plaintifi has a good 
and subsisting cause of action, and all that re- 
mains is to work out subsidiary questions conse- 
quent upon the final determination of the defen- 
dant’s liability, the order is in substance and 
e ffect a final order, because the order as made 
has finally determined the rights of the parties, 
and all that remains is to ascertain the quantum 
of those rights : 18 I. A. 6 and 22 I. A. 3, Ref. 

LP 138 C 2] 

Where therefore the High Court without de- 
termining whether the plaintiff has good causa 
of action remands a case under O. 41, R. 25 to 
determine certain issues of fact and report the 
case to the High Court for final determination 
of the case, the order of remand is not a final 
order. LP 138 0 1] 

Thein Maung — for Applicant. 

F, S. Doctor, Eunoose and Tun Tin — 
ior Opposite Parties. 

Page, C. J, — In my opinion this ap- 
plication for a certificate granting leave 
to appeal to His Majesty in Council is 
misconceived. 

The High Court at the hearing of the 
appeal remanded the proceedings to the 
trial Court in order that the trial Court 
should determine certain issues of fact, 
and then return the proceedings to the 
High Court with a report as to what its 
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findings upon those issues of fact were. 
The remand order was made pursuant to 
O. 41, B. 25 and the High Court never 
lost seisin of the case. It is true that 
in passing the remand order the Divi- 
sional Court stated its view upon certain 
issues raised in the case. It was, I think 
somewhat unfortunate, (and I can say so 
more freely as t was a party to the re- 
mand order), that the Divisional Court 
should have stated its opinion in the 
remand order upon any of the issues 
raised in the case. Bub the Divisional 
Court in the remand order did not 
finally determine whether the plaintif! 
had a good cause of action or not, or pur- 
port to decide the rights of the parties 
Indeed, in order that the plaintiff shoulc 
succeed the first step in her case was tc 
prove that she was entitled to her de- 
ceased husband’s share in the inheritance. 
If she was nob the heir of her alleged 
husband Mg. Nyun, her suit must fail. 
That issue was nob determined at the 
trial and the proceedings were remanded 
inter alia in order that that issue might 
be tried and determined by the trial 
Court before the Divisional Court finally 
decided the appeal. In the order of re- 
mand the Divisional Court remitted 

“ th3 uadebarmmed facts to the lower Court 
again for a decision on the two points that I 
have mentioned, when a further report will be 
made to us on which we can come to a final de- 
termination of the case.” 

It is unnecessary for the purpose of 
disposing of this application to decide 
whether at the further hearing before 
the Divisional Court it would be open to 
the Divisional Court, (constituted as i^t 
was in the first instance or it may be 
manned by different Judges), to recon- 
sider the questions upon which the Divi- 
sional Court had expressed an opinion in 
the remand order, for, judged by any test 
which the Court in entitled to apply to 
the facts of this case, in my opinion, the 
order of remand from which it is sought 
to appeal to His Majesty in Council was 
not a “ final order ” within S. 109 (a), 
Civil P. C. Whether an order is a final 
order or not within S. 109 (a) depends 
upon the effect of the order as made.! 
Each case turns upon its own facts. 

In Bamchand Manjimal v. Gover- 
dhandas Vishindas Batanchand (l) (at 
p. 127 of 47 1. A.) Lord Cave, who de- 

(1) A. I. R. 1920 P. C. 86=56 I. 0. 302=47 
1. A. 124=47 Cal, 918=14 S. L. R. 191 
(P. C.). 
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livered the judgment of the Privy 
Council, observed: 

Tho question as to what is a final order was 
considered by the Court of appeal in the cases 
of Salainaji v. H'urHcr(2), Rnzson v. Altrincham 
Urban District Council (3) and Issacs v. Salb’ 
stein (4). The effect of those and other judg- 
ments is that an order is final if it finally dis- 
poses of the rights of the parties.” 

Judged by this test, the order now 
lUnder consideration, in my opinion, is 
|aot a final order. Tn Bozson v. Altrin- 
cham Urban District Council (3), Lord 
Alverstone, G. J., observed: 

“ It seems to mo that the real test for deter- 
mining this question ought to bo this; Does 
the judgment or order, as made finally, dispose 
of the rights cf the parties? If it does, then I 
think it ought to be treated as a final order; but 
if it does not, it is then, in my opinion, an 
interlocutory order;” see also Issacs A Sons v. 
Salbstein (4) and Nuri Miah v. 2'he Qayigcs 
Sugar Works Ltd. Catniiorc (5). 

The learned advocate for the applicant 
referred to two earlier cases decided by 
the Privy Council in support of the 
view for which he was contending. In 
Bakimhhoy Hihibhoij v. Turner (G) what 
had been decided by the Court of appeal 
was that the appellant was bound to 
render an account to the respondent and 
the Court remanded the case to the Court 
of first instance in order that the quan- 
^ turn of the accountability of the appel- 
lant should be ascertained. Lord Hob- 
house, in delivering the judgment of the 
Board, having regard to the nature of the 
order that had been made observed that 

“ tho form of the decree is exactly as if it 
affirmed tho liability of the defendant to pay 
something on each one of theso claims, if only 
the arithmetical result of the account should bo 
•worked ont against him. Now, that question of 
liability was the sole question in dispute at the 
hoariug of tho cause, and it is the cardinal 
point of tho suit. The arithmetical result is 
only a consequence of t-he liability. Tho real 
question in issue was the liability, aud that has 
been determined by this decree against tho de- 
fendant in such a way that in this suit it is 
final.” 

In Miizhar Eiisein v. Bodha Bibi (7), 
the Court of appeal in India held that 
the alleged will of the testator was valid, 
and remanded the proceedings to the trial 
Court in order that certain subsidiary 

(2) [mi] I Q. B, 734=C0 L. J. Q. B. 624=39 

W. R. 547. 

(3) [19031 1 K. B. 547=72 L. J. K. B. 271=61 

W. R. 337=07 J. P. 397=19 T. L. R. 2GG. 

(4) [19101 2 K. B. 139 = 86 L. J. K. B. 

14.33=114 L. T. 924=32 T. L. U. 370=60 

S,.l. 444. 

(5) L19I01 38 All. 160=32 I. 0. 300. 

(0) [18911 15 Bom. 155=18 I. A. 6 (P. C.). 

(7J [1895] 17 All. 112=22 I. A. 1 (P. 0.). 
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issues should be decided. Lord Hob- 
house observed; 

In this case the will of Ibn Ali is the car- 
dinal point of the suit; and as after the decision 
of the High Court that can never be disputed 
again, their order is final, notwithstanding that 
there may be subordinate inquiries to make.” 

No doubt, in a case where the appel- 
late Court lias finally determined that 
the plaintifi has a good and subsis- 
ting cause of action, and all that remains 
is to work out subsidiary questions con- 
sequent upon the final determination of 
the defendants 3 liability, the order is in 
substance and effect a final order, because 
the order as made has finally determined 
the rights of the parties, and all that 
remains is to ascertain the quantum of 
those rights. 

In the present case however "non con- 
stat ’ that tho Divisional Court, when it 
finally determines the appeal, will hold 
that the plaintiff has any cause of ac- 
tion; on the other hand it may be held 
that she is entitled to succeed in tho 
suit. Whether in the event the plain- 
tiff succeeds or not however it is obvious- 
that the order from which it is sought 
to appeal to His Majesty in Council lias 
not determined whether the plaintiff has 
a good cause of action against the defen- 
dants, and has not finally disposed of 
the rights of the parties. Now, assum- 
ing for the purpose in hand that in the 
remand order the Divisional Court de- 
cided certain important issues in the 
case, inasmuch as the remand order did 
not purport finally to dispose of the 
rights of the parties, it would bo in- 
tolerable tliat the order should bo trea- 
ted as a final order. The result of so hold- 
ing would bo that a case might be taken 
on appeal to the Privy Council piecemeal 
for the purpose of determining any num- 
ber of important but not conclusive issuesas 
they arose. That is not to be permitted. 

For these reasons, in ray opinion, the 
order in respect of which a certificate 
for leave to appeal to His Majesty in 
Council ia sought is not a " final order ” 
within S. 109 (a), Civil P. C. The lear- 
ned advocate for tho applicant further 
urged that even if the order under con- 
sideration was not a final order, under 
S. 109 (o) the Court ought to certify that 
the case is a fit one for appeal to His 
Majesty in Council.'’ At this stage of 
tho proceedings I decline to answer that 
question. When tho appeal is finally 
determined it may be that the case will 
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be found to turn solely on the facts, and 
that the plaintiff has no cause of action, 
because she has not proved that she is 
the heir of Mg. Nyun. On the other 
hand it may be that in the event the 
order which is ultimately passed by the 
Court of appeal will depend upon some 
question of general importance, in which 
case it would be incumbent upon the 
Court to consider whether it is brought 
within the ambit of S. 109 (c). In my 
opinion however it is premature at this 
stage of the proceeding for the Court to 
consider or determine that question. The 
result is that the application fails, and 
must be dismissed with costs, ten gold 
mohurs. 

Sen, J . — I agree. 

B,r./b.K. Application dismissed. 
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Brown, J. 

Maung Po Thin — Applicant. 

V. 

Ma Ma — Opposite Party. 

Criminal Revn. No. 520-B of 1931, 
Decided on 23rd March 1932, against 
order of Sess. Judge, Amherst and Sal- 
ween, D/- ist December 1931. 

^ Criminal P. C. (1898), S. 195 — Criminal 
Courts are in absence of complaint by Court, 
barred from taking cognizance of forgery 
committed in relation to proceedings in 
Court by a party to proceeding — Forgery in 
relation to proceedings illustrated. 

In an execution proceeding judgment-debtor 
filed a receipt which purported to be signed by 
decree-holder but bore a date on which there 
was no actual proceeding pending between the 
parties. The decree-holder alleged that it was 
forgery and applied to the Execution Court to 
make a complaint against the judgment-debtor 
for forgery under S. 470, Criminal P. G. He was 
not successful, and hence made a direct com- 
plaint against the judgment-debtor, for forgery 
which was dismissed : 

Held : that although the receipt may have 
actually been signed before the final execution 
proceedings were instituted, the litigation bet- 
ween the parties bad begun long before It could 
only have been with reference to that litigation 
that the receipt was drawn up. The forgery was 
therefore committed in or in relation to the 
proceeding in Court and by aparty to the pro- 
ceeding, and the criminal Courts were barred 
from taking cognizance of such offence under 
S. 195 ; A. I. R. 1931 AIL 443, ExpL and Dist. ; 
A I, R, 1926 All. 30 and A. I. R. 1926 R'lng. 28, 
ReJ. LP 140 C 2 ; P 141 C 1] 

A. A. Darwood — for Applicant. 

Judgment. — The parties to this revi- 
sion case were parties in a certain civil 
litigation Suit No. 23 of 1929 of the 
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Township Court of Choungzon. The res- 
pondent Ma Ma obtained a decree against 
the applicant Maung Po Thin. In 1931 
Ma Ma, who had previously unsuccess- 
fully attempted to execute the decree 
made a further applicatien in execution 
and Maung Po Thin on appearing before 
the Court presented a petition stating 
that Ma Ma had accepted a sum of 
Rs. 100 in full satisfaction of her decree. 
He attached to this petition a receipt 
purporting to be signed by Ma Ma and 
dated 26th April 1930, On the date on 
which this receipt is purported to have 
been signed there was no actual civil 
proceeding pending between the parties. 

After the completion of the execution 
case Ma Ma applied to the Township 
Court asking that a complaint should be 
made under the provisions of S. 476, 
Criminal P. C., against Po Thin of 
offences under Ss. 467 and 471, I. P. C., 
on the ground that this receipt had never 
been signed and that it was a forgery. 
The Township Court refused to file p, 
complaint and this order was upheld by 
the District Judge on appeal. Both the 
Courts proceeded on the merits of the 
case before them and appear to have as- 
sumed that they had jurisdiction to lay a 
complaint if the interests of justice de- 
manded it. Ma Ma then made a direct 
complaint against the respondent of for- 
gery. Her complaint was dismissed on 
the ground that no Court could take cog- 
nizance of the offence complained of ex- 
cept on a complaint of the Township 
Court. Ma Ma applied to the Sessions 
Judge in revision and the Sessions Judge 
directed that further inquiry should be 
held. His view was that as at the time 
the receipt was alleged to have been exe- 
cuted there was no actual proceeding 
pending between the parties, the provi- 
sions of S. 195 (l) (c), Criminal P. C., 
did not apply. Against this decision Po 
Thin has come to this Court in revision. 

The learned Sessions Judge relied on 
the case of Emperor v. Khushal Pal 
Singh (l). In that case certain docu- 
ments were alleged to have been forged 
in about the year 1898. Some 25 years 
later a suit was instituted by one Jogen- 
dra Pal Singh. An attempt was made on 
behalf of the plaintiff at a later stage to 
have the documents admitted in evidence 

(1) A.I.R. 1931 All. 443=1931 Or. C. 715=134 
1. C. 225=32 Cr. L. J. 1105=53 All. 804 
(P.B.). 
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but they were rejected by the trial Judge. 
They were subsequently in appeal ad- 
TQitted in evidence though not actually 
iroliel on for the purpose of deciding the 
appeal. Rajali Khushal Pal Singh was a 
party to this civil litigation. It was ad- 
mitted on liis behalf that he had written 
the document and the question arose 
whether the Court would order tlie prose- 
cution of Rajah Kuslial Pal Singh for for- 
gery of these documents under the provi- 
sions of S. 195 (l) (c), Criminal P. C. It 
was held that the provisions of S. 470 
and S. 195 should 1)6 road together and 
that it was not open to a Court to lay a 
complaint except in the circumstances 
provide I by S. 47G. Mukerji, J,, who 
delivered the judgment of the Court sug- 
gestod that in Cl. (c), S. 195, tlie word 
“.party" should be read as inoaning“parby 
as such" and ha was of opinion that it 
was impossible in the circumstances of 
the case to bold that the documents in 
question were forged by a party to the 
proceedings as such. It seems to me that 
the circumstances in that case were very 
different from the circumstances of the 
present case. Tlie documents in question 
in Kttshdl Pill Singh's case (l) wore 
alleged to have been executed in 1898. 
Tlie litigation which was subsequently 
commenced 25 years later could not pos- 
sibly have been in the mind of the person 
who executed the documents at the time 
ho execute 1 them altliough they wore 
executed by a party to the subsequent 
procoodiug. The documents wereipiito 
clearly not executed by tlio party as a 
party to the proceeding. I cannot look 
on this decision therefore as a final deci- 
sion that in no case do the provisions of 
S. 195 (L) (c) apply if the documents in 
question wore executed before the pro- 
ceedings in Court were opened. It is 
true bliat one part of Mukerji, J's., judg- 
nienfc does suggest that that is the view 
he took of the law. At p. 810 of the 
judgment ho states t 

“coming to tho Uuguago of 01. (c), sub S. 1, 
S. 105, it may ba interpreted in Invo ways. It 

may b'o read that whou an offence which is des- 
cribed in id:) (wo are ooncornod with that 
aeotiou alono, here) is alleged to have been com- 
mitted by a person, who has, subsequently to 
the coinmisson of tho offence, become a party to 
any pioooeding in any Court, a complaint would 
bo necossary in order to prosocuto him. Another 
wav of reading it is to say that tho offonco would 
be cogni/ahlo without a complaint, except when 
it is oommittod by a person who is already a 
party to a proceeding in Court in respoot of a 


dccument produced or given in evidence in such 
proceeding.” 

It would appear, although he does nob 
expressly say so in the judgment, that he 
has adopted the latter alternative view. 

It was not however necessary to adopt 
that view for the purposes of deciding 
the case ; nor can I see anything in the 
judgment to show that tho learned Judges 
were prepared to lay down the law in 
such very rigid terms. In a previous case 
decided by a single Judge of the same 
Court it was hold that when a document 
was given in evidence in a Oourb, it was 
not open to a private person to lodge a 
complaint that an offence had been com- 
mitted in respect of it by a party to the 
case in which it was produced. Kan- 
haiya Lai v. Bhagwaa Das (2). This 
case was not rsferred to in the judgment 
of Kushal Pal Singh's case (i). I res- 
pectfully agree with the view taken by 
tho Full Bench of the High Court of 
Allahabad that tlio provisions of S, 476 
and S. 195, Criminal P. 0., must be read 
together and although tlie actual point 
for decision was of a somewhat different 
nature, that view of the law was taken 
by a Bench of this Court of which I was 
a rnembor in the case of G. T. Giira- 
swarny v. D. K. S. Ehrahirn (3). In the 

circumstances of tho present case how- 
ever I am not satisfied that that view of 
the law necessarily involves a decision in 
favour of the respondent. As I have al- 
ready remarked tho civil Courts in 
this case assumed that they had power 
to direct the prosecution of the petitioner 
and it seems to mo that the wording of 
S. 476 would bo wide enough to coverj 
such a case. It may be that the doou. 
ment in this case was actually signed bo- 
fore the final execution proceedings were 
instituted, bub the litigation between 
them had begun long before. 

It can only have been with reference 
to that litigation that the document was 
drawn up and it is not suggested that it! 
could have been drawn up for any other 
purpose. It seems to me therefore that 
in this case if there wore forgery, the for- 
gery was committed in or in relation to 
a prooooding in Court and that it must 
be hold that it was alleged to have been' 

• * • 4 

('2) A. I U. 192C> K\\. 30=S9 I. G. 1053=20 Cr. 

L. J. U85=1S All, 00. 

(3) A I.H. 1925 Hang. 23=81 1. 0, 439=20 Or. 

L. J. 295=2 Rang. 374. 
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comrnibted by a party to a proceeding in 
jCourt. I am therefore of opinion that 
|in the present case the criminal Courts 
|were barred from taking cognizance of 
;the offence under S. 195, Criminal P. C. 
!l therefore^ set aside the order of the 
jSessions Judge and restore that of the 
Magistrate dismissing the complaint. I 
would add that when this ease came on 
for "hearing before me, there was no ap- 
pearance on behalf of the respondent to 
contest the application. 

B.r./R.K* ^ Revision allowed. 


A. I. R. 1932 Rangoon 141 

Baguley and Maung Ba, JJ. 

Bengal^ Burma Steam 'Navigation Co., 
Ltd. — Appellant. 

V. 

Ramana — Respondent . 

Civil Misc. Appeal No, 94 of 1931, 
Decided on 22nd September 1931, against 
order of Commr’s. Court of Workmen’s 
Compensation in Workmen’s Compensa- 
tion Case No. 12 of 1931. 

^ (a) Workmen’s Compensation Act (1923), 
S. 5 (1) (b) — Workman casually employed 
for various periods — Breaks in service for 
less than 14 days — Work with another em- 
ployer during intervals'— He cannot be held 
to be in permanent and continuous service. 

Section (5) (1) (b) applies to all cases in which 
the employment has not been continuous for not 
less than one year. When a workman is casu- 
ally employed he cannot be held to be in perma- 
nent sBrvice and when there are breaks in his 
service for various periods, though each period 
in itself is not more than 14 days he cannot be 
held to be in continuous service, where the 
workman has worked during the intervals under 
another employer. [P 142 0 1] 

(b) Civil P. C. (1908), S. 33— Decree for 
more than what is claimed in plaint cannot 
be granted without amending plaint. 

It is not a provision of the Code that a man 
cannot get a decree for more than the amount 
which he has claimed in his plaint, without the 
plaint being amended. [P 112 0 ll 

(c) Workmen’s Compensation Act ( 1923), 
S. 5 — Commissioner has no jurisdiction to 
award less compensation than what is pro- 
vided for in the Act merely because workman 
has asked for less. 

Under the Act the Commissioner has a duty 
to see that the injured party, usually a cooly ig- 
norant of the law, gets fair play. The provisions 
of the Act so far as the calculation of compen- 
sation is concerned are mandatory. The Com- 
missioner has no jurisdiction to give less com- 
pensation than that laid down in the Act, 
and the Commissioner is in no way fettered 
by what an ignorant cooly helped pilhaps by 
advisers only less ignorant than himself may 
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enter in his original application to the Commis- 
sioner, fP 142 G 23 

J. G. De — for Appellant. 

Robertson and Krishnaswamy — for 
Respondent. 

Baguley, J. — The respondent was a 
cooly employed in handling cargo in the 
holdsofships belonging to the appellant’s 
firm, and whilst so employed an iron 
beam fell on him with the result that he 
lost sight of both his eyes. He is in 
consequence entitled to compensation 
for total disablement as defined under the 
Workmen’s Compensation Act. The ap- 
pellants not having made a satisfactory 
offer to compensate him, he ai^plied to the 
Commissioner for an order. The only 
point in dispute was the amount of com- 
pensation. In the original application 
the respondent stated that his monthly 
wages were Rs. 28, and he was therefore 
entitled to receive a lump sum of Rupees 
1,260. The appellants, who, it may be 
noted, began by asserting that the res- 
pondent was under the influence of drink 
when he received the injury and he dis- 
obeyed the orders, which allegations were 
subsequently withdrawn, asked that the 
claim might be dismissed. The appel- 
lant having denied that the respondent’s 
monthly wages was Rs. 28 the Commis- 
sioner went into the question as to the 
basis upon which the compensation was 
to be assessed. He found as a fact that 
the respondent was a casual labourer, and 
that he did a day’s work or shift’s work 
whenever he got a chance, and for each 
shift he got Re. 1-12-0. He was so em- 
ployed on the occasion when the accident 
occurred. The accident occurred during 
his first shift on this particular steamer^ 
and the Commissioner held that the com- 
pensation must be assessed under S. 5 
(l) (b). Workmen’s Compensation Act. 
The last continuous period of service 
immediately preceding the accident, he 
held to be one for which the wages to be 
earned was Re. 1-12-0 and has therefore 
held the monthly wagesmust be 30 times 
Re. 1-12-0 which weighted in the way 
provided for in Sch. 4, came to Rs. 55 
a month. It is contended that the stea- 
mers of the company made 29 visits to 
Rangoon during the 12 months before the 
accident and as the resfiondent had 
worked for the appellants on each occa- 
sion as the steamers were in port for the 
last two years he had been in their em- 
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ploymenb for a continuous porior] of more 
than 12 months. The claim is based on 
Expln. (1) ; 

A period of service shall, for the purposes of 
this snbsoctioQ bo deemed to be continuous 
which has not been interrupted bv a period of 
absence from work exceeding 14 days.” 

The argument is that the respondent 
had never been without a job from them 
for more than 11 days at a time, and 
therefore his employmont was continu- 
ous. It is perfectly obvious that the 
respondent was not in the permanent em- 
ploy of the appellants. lie picked up a 
job any time he could from any maistry. 
He was merely a casual labourer. It is 
quite manifest that when he was working 
for any other employer he had ceased to 
he in the employ of the appellants. They 
had no permanent call upon his services 
and he was under no contract which 
would have compelled him to leave any 
other ship in which he was working and 
work for appellants had one of their ships 
come in. When the appellants’ ships 
were not in harbour he did work for any 
other ship on which he could get emjdoy- 
inont and I agree with the Commissioner 
in the way, in wliich ho has assessed the 
comi)ensation as S. 5 (l) (b) applies to 
all cases in which the employment has 
not been continuous for not loss than one 
year. If, to he strictly and meticulously 
accurate, it were hold that ho had only 
been oniployo 1 for two hours when the 
accident happened then his last continu- 
ous period iminedialoly preceding the 
accident would ho one sixth of a day. As 
lie stop|»o] wnrl( for no fault of his own 
he would ho entitled to a (luantum me- 
ruit of oiie-sixth of a day’s pay, and the 
result would he exactly tlio same as that 

worked out hv the learned Commissioner. 

* 

I agree bhiit the amount of compensation 
awardahio under the Act is Rs. 2,310. 
The next jioint that arises is whether the 
Commissioner had power to make an 
award of tiiis amount wlien the original 
claim was only for Rs. 1,260. 

For the appellants it is argued that so 
far as they are applicai>lo the provisions 
of the Civil Procedure Code apply to pro- 
ceedings under tins Act; hut it is not a 
provisio!) of the Civil Precodure Code 
tliat a man ciniiot get a decree for more 
than the amount wiiieh lie lias claimed in 
his plaint, without tlio plaint being am- 
ended. In any case, in my opinion, a 
claim of the nature is nob ossenlial in a 


proceeding under this Act. I have had 
experience as a Commissioner myself 
both in Mandalay and in Hanthawaddy 
and, in my experience the majority, I 
may say, the vast majority of cases under 
this Act comes before the Commissioner 
in one of the three ways : either on a 
report from the Inspector of Factories, 
upon receipt, of which proceedings are 
opened ; or upon receipt of a letter from 
the employer concerned stating that an 
accident has occurred and that the 
amount of compensation which they had 
to pay is so much, enclosing a cheque for 
the amount ; or by receipt of a letter 
usually from some people in India staling 
that the husband, father or the bread- 
winner had been killed in an accident, 
and asking in a vague way for help. 
Under this Act, in ray opinion, there is 
no doubt that the Commissioner has a 
duty to see that the injnred party, usu- 
ally a cooly ignorant of the law, gets fair 
play, and it may be mentioned that the 
provisions of the Act so far as the calcu- 
lation of compensation is concerned are 
mandatory. Once the basis upon which 
the claim is to be granted is fixed, that is 
with regard to the wages earned, the dis- 
ability resulting from the accident, and 
so on the assessment of compensation is 
a simple matter of arithmetic, and I 
would hold that the Commissioner has 
no jurisdiction to give less compensation 
than that laid down in the Act, and that 
the Commissioner is in no way fettered 
by what an ignorant cooly helped perhaps 
by advisers only less ignorant than him- 
self may enter in his original application 
to the Commissioner, and I would there- 
fore dismiss this appeal. In view of the 
way in which this matter has been fought 
out by the appellants and the way in 
which they delayed paying the respon- 
dent any compensation for nine months I 
would award the respondent the costs of 
this appeal : advocate’s fee three gold 
mohurs. 

Maung Ba, J.— I agree. 

B . V. /r K , A ppeal d i sm issed. 
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Baguley, J. 

A. D. Eaj — Appellant. 

V. 

Emj^eror — Opposite Party. 

Criminal Appeal No. 2022 of 1931, 
Decided on 3rd February 1932, against 
order of Addl. Dist. Magistrate, Rangoon, 
in Criminal Trial No, 33 of 1931. 

(a) Penal Code (1860), S. 294-A— Accused 
held to have committed offence under S. 294. 

The accused invited the public to buy his 
bouds by making a proposal in an advertisement. 
No subscriber was ever to get his capital back. 
The whole of the capital was to be invested for 
feeding disabled poor and nourishing the sick. 
The whole of the bonuses to be distributod every 
three months were to come out of interest. The 
bonuses were to be of various amounts to bo 
distributed according to lots : 

Held : that the accused has committed an 
offence under S. 294-A. The transaction was an 
arrangement for distribution of prizes by chance 
among persona purchasing tickets : 17 P. R. 

1910 Cr., Ref.', Case laiv discussed. 

[P 146 G 2] 

^ (b) Penal Code (1860), S. 294-A — Inten- 
tion of person acting in pursuance of pro- 
posal is immaterial. 

The guilt or innocence of the man who 
publishes the proposal cannot depend upon the 
intention of those who purchase certain bonds 
from him in pursuance of the proposal. 

LP 146 G 1] 

Merton — for Appellant. 

Gaunt — for the Grown. 

Judgment. — The appellant has been 
eonvicted under S. 294-A, I. P. 0.. and 
sentenced to pay a fine of Rs. 61, 
S. 294-A, para. 2, under which he has 
been convicted, runs as follows : 

“Whoever publishes any proposal to pay any 
sum, or to deliver any goods, or to do or forbear 
doing anything for the benefit of any person, on 
any event or contingency relative or applicable 
to the drawing of any ticket, lot, number or 
figure in any such lottery, shall be punished 
with fine which may extend to one thousand 
rupees.’* 

The words "such lottery” referring to 
the first portion of the saebion speak of 
any lottery nob authorized by Govern- 
ment. The appellant admits having 
published certain proposals which in- 
volved the drawing o£ lots. It is admitted 
that his action whether it amounted to a 
lottery or not was nob sanctioned by 
Government and therefore the only ques- 
tion before the Court is whether he was 
holding a lottery. 

The particular publication which ap- 
peared in the Rangoon Daily News of 
Sunday, 23rd November 1930, consists 
cf a display of advertisement with large 


headlines "Lose not money in lotteries 
and horse races”; '’Without losing 
thing benefit yourself and your country ; 
"Have your luck without risk ; You 
will get Rs. 10,000 in the luckiest ^ event 
or Rs. 20 in the unluckiest event. The 
advertisement contains a definite pro- 


pOSS/1 * 

“The Association issues, in all, 1,000,000 Dona- 
tion Ronds of Rs. 10 each and the Donation. 
Bond amount of Rs. 1,00,00,000 collected from the 
bond-holders will be utilized for granting loans 
to the Donation Certificate and Bond- holders 
of the Association on the security of their im- 
movable properties at G per cent interest per 
annum under the Property Investment Scheme. 
Out of Rs. 6,00,000 interest the Association gets 
every year on the said donation amount Rupees 
5,00,000 will be utilized for granting Cash 
Bonuses as abovesaid, i. e., at Rs. 1,25,000 every 
three months, and the remaining Rs. 1,00.000 
will be utilized for maintaining charitable in- 
stitutions started or aided by the Association for 
feeding the disabled poor and nourishing the 
sickly and disabled cattle and otber domestic 
animals, and meeting the working expenses of 
the Association. After all the bonds draw Cash 
Bonuses, the entire donation amount will 
be invested in Government securities and the 
whole of the interest, Rs. 6,00,000, will be exclu- 
sively utilized for the perpetual maintenance of 
the abovesaid charitable institutions. So the 
bond-holders will have not only benefited them- 
selves but also afforded relief to those iu debt 
and distress." 

It is also stated that Rs. 1,25,000 to be 
distributed every three months will be 
divided into one cash bonus of Rs. 10,000, 
one of Rs. 5,000, ten of Rs. 1,000 each, 
onehundred of Rs. 500 each, and two thou- 
sand five hundred of Rs. 20 each. The 
bonuses are admittedly to be distributed 
by lot. It is perfectly clear from the 
headlines that for the sake of selling 
bonds the gambling element takes pre- 
cedence over the charitable element. 

Lottery has apparently not been de- 
fined in any law, so in the first place, one 
has to turn to the standard dictionaries. 
According to some of the older judgments, 
Webster’s Dictionary defines “lottery” 
as "the distribution of prizes by lot or 
chance”, and Johnson’s Dictionary is 
said to have the same definition. Taking 
a more modern standard in the Oxford 
Dictionary “lottery” is defined as follows: 

“An arrangement for the distribution of prizes 
by chance among persons purchasing tickets." 

If we look no further than this the 
case is decided at once, and the appellant 
must be found guilty, for he undoubtedly 
did propose to distribute prizes by chance 
among persons purchasing tickets. In 
Halsbury’s.^ Laws of England, Yol. 15, 
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p. 299, a passage occurs in connexion 
■with the definition of the word “lottery.*' 

A lottery has been described as a scheme 
for distributing prizes by lot or chance.” 

I have only had one case quoted before 
rae in which a conviction under S. 294-A, 
I. P. C., was dealt with and that is 
Madan (iopnl w Emperor (l). In this 
case every subscriber paid Rs. 10 8 0 
and got a bond for Rs. 10 which could 
be cashed at the bank for Rs. 10 at any 
time. As soon as 2,000 tickets had been 
sold draws for prizes were to begin and 
were to be repeated until everyone had 
got prizes or had their money returned. 
Those who did not draw prizes in 
the first draw would go on drawing at 
each distribution until they got a prize 
or decided to withdraw their money. At 
the first drawing there were to be B1 
prizes varying from Rs. 1,000 to Rs. 12 
and of an aggregate total value of Rupees 
3.000. It was held that this amounted 
to a lottery, and the appeal against acon- 
viction under part 2, S. 294-A, I. P. C., 
was dismissed. 

On behalf of the appellant however it 
has been strongly urged that this is a 

chit fund” and chit funds have been 
declared legal by the Madras High Court. 
It is worthy of note that in the adver- 
tisement concerned the words“chit fund” 
are not used nor does it appear on the 
receipt given for money paid, Ex. F, nor 
on the bonds which were filed as Ex. H-l, 
etc. The words “chit fund” appear to 
be English words used in the Madras 
Presidency in a broad sense to cover, so 
far as decided cases show, anything up 
to a pure lottery. If they are used the 
lottery appears to 1)0 regarded as legal 
though on what principle I am unable to 
understand. In its simplest form a chit 
fund appears in Komakshi Achari v, 
Ajipnru Pillai (2). In this case twenty 
people entered into an agreement that 
each sliould contribute Rs. 10 per month 
for 20 months. At tl)e end of each month 
the subscribers drew lots and one person 
took tl )0 whole Rs. 200 but after draw- 
ing his jirize he had to go on contribut- 
ing to the end of 20 months, lb would 
appear from the judgment that the 
Rs. 200 wliich was drawn boro interest 
for the common benefit though this is 
nob quite clear. Tliat case was a civil 

(1) 11910) 17 P. H. 1910 Cr.=ll Cr. L. J. 382 
=a I. C. O'iO. 

(2) [18G2] 1 M. II. C. 


case, and the question was whether the 
transaction was a lottery barred by Act 5 
of 1844 which declared all lotteries not 
authorized by Government as common 
nuisances. A similar fund was before 
the Court in Vasudevan Namhndri v. 
Mammod (3). In this case it is clear 
that the money went to each person in- 
turn without liis having to pay interest. 

The judgment, which is only four lines,, 
no doubt because the respondent, who 
claimed as a creditor, was not repre- 
sented before the Court, merely states 
that the law as laid down in Kawakshi 
Achari v. Appavu Pillai (2) has been fol- 
lowed without question for 35 years. 
This also was a civil case. After this 
there seems to have been considerable 
difference of opinion among the Judges ia 
the Madras High Court as to whether 
“chit funds” were legal or not, and in 
"Narayana Ayyangar v. K. Vellachami 
Ambalavi (4), another civil case, on a 
reference to a Full Bench it was decided 
that the chit fund then before the Court 
was legal. The chit fund in this case 
had developed far beyond the ones dealt 
with in the previous cases. Five hundred 
people became subscribers, each subscrib- 
ing Re, 1 a month. The affair was to 
run for 50 months, and, at the end of 
each month, Rs. 50 was to be given to 
one person, decided by drawing lots. 
Any person who thus got Rs. 50 left the 
fund and had no further interest in it,, 
nor did he make any further payments. 
The remaining money was Isnb out at 
interest and at the end of the 50 months 
the idea was that the remaining 450- 
members should each get hack their 
Rs. 50, but with no interest ; the profits- 
were to go to tlie promoters of the fund. 
There was no question ol a conviction 
under part 2, S. 294 A, I. P. 0., but 
in the judgment it was held that there 
wore two conceivable grounds on which 
Courts could refuse to enforce the terms 
of a chit fund (l) : 

“that it is HU unlawful transaction ns it in- 
volves tbo commission of an offence under 
S. 294-A, I. P. C , and (2) that it amounts to a 
wagering contract and is therefore void under 
S. 30, Contract Act.** 

It was found that no offence had been 
committed under S. 294- A as no office or 
place for the purpose of drawing any lot- 
tery was kept, and, presumabl y, there 

(.S) 118991 22 Mad. 212. 

(-4) A. I. R. 1027 Mad. 5S3 = 103 I. C. 315=60 

Mad. G96 (P.B.). 
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had been no publication -which would 
have been an offence under part 2, 
S. 294 A. After this the judgment leaves 
the question of lottery entirely aside and 
only goes into the question of whether 
the contract was a wager or not ; but 


Eamesam, J., who wrote the judgment, 
mentions that he adheres to the opinion 
expressed by him in Shanmugci Muddli 
V. KumaTaswami Muddli (5), that these 
are perfectly valid transactions. It will 
be noticed that this judgment does not 
hold that it was not a lottery. So far as 
S. 294-A, I. P. 0., is concerned it merely 
holds that there had been no office kept 
for the drawing of a lottery. Turning 
now to Shanmugd Mudali s case (5) it 
must first be noted that this also was a 
civil case. The conditions of the fund 
seem to have been exactly the same as 
those in Narayana Ayyangdr s case (4). 
The leading judgment was written by 
Venkatasubba Bao, J., in which he says . 

“Let me now examine what the essential 
features of this transaction are : (l) There is no 
uncertainty in regard to the sum which each 
subscriber receives. It is clearly understood 
from the start that every member will be jMid 
Rs. 60. He receives neither more nor less. The 
sum which each subscriber gets is thus^ nxed , 
(2j No subscriber takes the risk of losing any 
poriion of the amount subscribed. The utmost 
that any subscriber may be required to contri- 
bute is Rs. 60 and each subscriber gets the same 
back ; (3) The element therefore that is generally 
present in a lottery or a wagering transaction, 
namely, that loss is occasioned to one or more, 
does not exist in this transaction.” 


All the members gob back Bs. 50 and 
none paid more than Bs. 50 while some 
paid in less. It will be seen at once that 
wealth had been created by means of in- 
terest ; for some of the subscribers made 
a profit and it can quite well be under- 
stood that the promoters of the fund in- 
tended to make profit for themselves. 
Therefore the remaining members must 
have lost interest on their money. It is 
true that in Narayana Ayyangars case 
(4) the passage occurs in my opinion the 
loss of interest is nob loss strictly so 
called,” but with due respect though this 
may be an opinion I certainly cannot 
regard it as correct. To the modern busi- 
ness man and financier it is impossible 
to divorce the idea of money from the 
idea of earning interest. Money which 


is not earniog interest is regarded as 
sterile, and for the moment scarcely as 
money at all ; and to say that losi ng in- 

(6) A. I. R. 1925 Mad. 870=00 I. G. 420 =13 
Had. 661. 


terest is not losing anything is directly 
contradictory to modern business prin- 
ciples. It may be correct in a state ^ of 
society in which people instead of using 
banks, hoard coins buried in the earth, 
but that idea now belongs to a past age. 
In Shanmuga MtidaWs case (5) it is 
laid down that there is nothing to dis- 
tinguish the chit fund* described there 
from the chit fund mentioned in the old 
cases where every man paid in the same 
amount, but some got back their money 
earlier and some later. If one omits 
entirely from one’s ideas all questions of 
interest there may perhaps be nothing in 
it; but there is one great distinction to 
be seen between the two classes of cases, 
viz., that in the old oases nobody drew 
out more than he paid in. In this parti- 
cular case some men made a profit, which 
might amount to as much as Bs. 49 in 
one month. The present case cannot be 
regarded from a point of view entirely 
divorced from the idea of interest. The 
advertisement, as I have shown, dis- 
tinctly states that no man will ever get 
his capital back, the whole of the capital 
will be investel for feeding the disabled 
poor and nourishing the sickly and dis- 
abled cattle,” and the whole of the 
bonuses, so called, are to come out of in- 
terest. The entire basis of the scheme 
is founded upon the earning of interest 
and therefore it is impossible to regard 
this fund from the point of view that in- 
terest does not really matter, but is 
merely an opportunity of making a pro- 
fit. 

It is, I think, unnecessary to deal fur- 
ther with the Madras cases. They are 
civil cases and not criminal cases, and in 
none of them is a conviction under 

S. 294.A, I. P. C., dealt with. The re- 
cent ones, in my opinion, are based on 
fallacious reasoning. The learned Ad- 
ditional District Magistrate who has 
written a very careful judgment winds 
up as follows: 

“If, as I have been led to conclude by a study 
of the cases the inteution with which the pur- 
chasers of these bonds purchased them affords 
the ultimate test whether they were partaking in 
a lottery within the meaning of S. 294-A. 
I. P. 0. or not, then I see no defference in prin- 
ciple between this case and Madan Gop'iVs case 
(1). Taylor v. Smetten (6) or Reg v. Harris (7)” 

» 

(6) [1883] 11 Q- 207=52 L. J. M. C. lOX 
=48 J. P. 36. 

{7)2H. &C.912. 
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This statement is not entirely accurate 
jbecause the guilt or innocence of the man 
who publishes the proposal cannot de- 
pend on the intention of those who pur- 
chase bonds from him. I agree with 
him that there is no difference in prin- 
ciple between this case and Madan 
GopaVs case (l). I do not think that a 
study of the Ihiglish oases is really of 
very much assistance. This case is to be 
decided under the Penal Code and it must 
be remembered that the basis of the Lot- 
tery Acts in England was not that lot- 
teries were undesirable, but private lot- 
teries were stopped because they inter- 
fered with the success of Government 
lotteries, and in those days Government 
held regular lotteries as an important 
source of revenue, and could not afford 
to regard them as inherently immoral. 
Reference was made in argument, and 
also in the Madras cases, to Wallingford 
y. Mutual Society (8). This was a case 
in which the question of what consti- 
tuted a lottery was only incidentally 
touched upon. The principal judgment, 
which covers nine pages, only devotes one 
paragraph of 1:^ lines to the question of 
whether the transaction came under the 
Lottery Acts. The transaction in ques- 
tion, which seems to have been consi- 
derably more complicated than is shown 
in the reference to it in the Madras 
cases, and included some form of tontine 
was hold not to be an illegal transaction 
under the Lottery Acts. It was ob- 
viously a mixed lottery, business, and 
savings association, together witli some 
element of life insurance, and it is quite 
clear that a transaction of this kind 
would not come under 42 Geo. 3, c. 119, 
S. 2, which runs as follows: 

“No porsoQ or persons whatsoever shall pub- 
licly or privately keep any ollico or place to 
exorcise, keep open, show, or expose to be played, 
drawn, or thrown at or in, either by dice, lots, 
cards, balls, or by numbers or figures, or by any 
other way, contrivance, or device whatsoever, 
any game or lottery called a little goe, or any 
other lottery whatsoever not authorized by Par- 
liament, or shall knowingly suffer to bo exercised 
kept open, shown, or exposed to bo piayod, drawn 
or thrown at or in, either by dice, lots, cards, 
balls, or by numbers or figures or by any other 
way, contrivance, or device 'whatsoever, any 
such game or lottery in his or her house, room, 
or pUco, upon pain of forfeiting for every such 
ofionco the sum of tSOo, to be recovered in the 
Oourt of Exchequer at the suit of His Majesty’s 
Attorney-General, and to be to tbo use of ilis 


(S) L13M01 6 A. G. GS5=50rj. J. Q. B. 49=43 
L. T. 258=29 W. U. «1. . 


Majesty, his heirs and successors and every per- 
son so offending shall be deemed a rogue and 
vagabond within the true intent and meaning 
of an Act passed in the 17th year of the reign of 
his late Majesty King George the second, inti- 
tuled “An Act to amend and make more effectual 
the laws relating to rogues, vagabonds, and 
other idle aud disorderly persons and to houses 
of correction” and shall be punishable as such 
rogue and vagabond accordingly.” 

To sum up, in the present case the 
appellant tried to get the public to sub- 
scribe and that money they would never 
see again. The interest of that money 
was intended to be distributed in sums 
large or small by lots. He invited the 
public to buy his bonds, and I fail to see 
how this transaction could be differen- 
tiated from 

’ an arrangement for the distribution of prizes 
by chance among persons purchasing tickets” — 

the Oxford Dictionary definition of lot- 
tery. The appellant was fined Rs. 51 
with a view to making the sentence ap- 
pealable, and he seems to have been re- 
garded as misguided because there were 
respectable people on the board of this 
affair in Madras. I find on the file what 
appears to be a revenue account ^of this 
concern for a periol of 14 months end- 
ing 31st December 1929. In the state- 
ment the income aide of the account 
shows Rs. 52,820 as received for Dona- 
tion Certificate admission fees. On the 
expenditure side, in addition to the al- 
lowance to agents and establishment 
charges, there is one item of commission 
and salary to agents, etc., of Rupees 
49,026-5-3. It seems scarcely necessary 
to say more. Any man who has been en-| 
gaged in selling certificates of this nature 
in which practically the whole of the re- 
ceipts go in agents’ commission is getting 
off very lightly if he is fined only Rs. 51, 
For these reasons I dismiss the appeal. 

r.m./r.k. Appeal dismissed. 
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Page, 0. J. and Mya Bu. J, 

Emperor 

V. 

U Ban TV'" in 

Criminal Appeal No. 878 of 1962, Deoi* 
ded on 7th April 1932, against order of 
acquittal passed by Sess. Judge, Myaung- 
mya. 

. (a) Criminal P. C. (18 93), S. 417 — Appeal 

against acquittal should be brought as earVy 
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as possible though limitation for it is six 
months. 

It is true that a period of six months is tae 
limitation allowed by law for appeals from ac- 
quittals, but it is .recommended to the 
ment that such appeals, when made, should be 
preferred with all reasonable expedition possible 
not only in the public interest, but in justice to 
the persons whose acquittal it is sought to re- 
verse ; 5 253. LPU7 cn 

(b) Criminal P.C. (1898), S. 4 17-AcquUtal 
—Interference should be made only if there 

is miscarriage of justice. 

Interference with judgments of acquittal should 
take place only in cases where there has been a 
miscarriage of justice of a grave nature ; 22 Co.}. 

, [PUT Cl] 

Gaunt — for the Crown. 

Page, C. J . — This is an appeal by the 
Local Government presented by the learn- 
ed Government Advocate, against an order 
of acquittal passed by the learned Sessions 
Judge of Myaungmya. On 28th August 
1931, the respondent was convicted of 

defamation under S. 500, I. P- G., and 
was sentenced to pay a fine of Rs. lOO or 
in default two months’ simple imprison- 
ment, by the 2Dd Additional Special 
Power Magistrate, Myaungmya. On 6fch 
October 1931 the conviction and sentence 
were set aside, and an order acquitting 
the respondent was passed by the learned 
Sessions Judge, Myaungmya. Five and 
a half months elapsed before the present' 
appeal was filed on behalf of the Local 
Government, and I desire to repeat what 
was said by Stuart, C. J., and Straight, J. 
in Empress of India v. Yakub Khan (l), 
where their Lordships observed that : 

*' it is true that a period of six months is the 
limitation allowed by law for appeals from ac- 
quittals, but we would earnestly commend to 
the attention of Government the policy of, and 
necessity for, such appeals, when made, being 
preferred with all rep.sonable expedition possible, 
not only in the public interest, but in justice to 
the persons whose acquittal it is sought to re- 
verse.” 

Now, the intention of the legislature 
in enactiug S. 417, Criminal P. G., was 
pointed out by the learned Judges in 
Deputy Legal Bememhrancer v. Earuna 
Baistobi (2). In that case Banerjee and 
Sale, JJ., observed that ; 

” the law, by limiting the right of appeal 
against judgments of acquittal to the Local 
Government prevents personal vindictiveness 
from seeking to call in question judgments of 
acquittal by way of appeal, and evidently intends 
that such interference shall take place only^ in 
cases where there has been a miscarriage of jus- 
tice so grave as would induce the Local Govern- 
ment to move in the matter. We think it is a 

(1) [188.31 5 All. 253=11883) A.W.N. 25. 

(2) [1893] 22 Cal. 1G4. 


most salutary principle, quite as necessary for 
the well-being of society as the repression and 
punishment of crime, that interference with 
judgments of acquittal should take place only in 
cases where there has been a miscarriage of 
justice of a grave nature.” 

The preseab appeal is based solely on 
the allegation that the learned Sessions 
Judge did not rightly appraise the evi- 
dence adduced at the trial. No question 
of law is involved in the appeal, which 
turns on the facts. An appeal against an 
acquittal in such circumstances would 
only succeed where the order of acquittal 
was clearly wrong, and involved a mis- 
carriage of justice. ^Ye have had the 
advantage of hearing Mr. Gaunt, the 
learned Assistant Government Advocate, 
in support of the appeal but, notwith- 
standing his argument, after perusing the 
record, I am bound to say that I am at a 
loss to understand the ground upon which 
it was thought that the filing of this 
appeal was necessary or justifiable in the 
public interest. I have studied the pro- 
ceedings in this case with care, and, in 
my opinion, there was ample evidence to 
support the order of acquittal that was 
passed ; and, upon the evidence adduced 
at the trial the order of acquittal was 
plainly right. With all due respect I do 
nob think that the trying Magistrate ap- 
preciated the significance of the evidence 
at the trial. To illustrate the view I 
take it is enough that no reference was 
made by the trying Magistrate in his 
judgment to Ex. 1, which was a most im- 
portant document, and threw a flood of 
light upon the problem under considera- 
tion. In ray opinion, there is no sub- 
stance in this appeal, which is summarily 
dismissed, 

Mya Bu, J. — I agree. 

b.v./r k. Appeal disviissed. 
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Page, C. J. and Mya Bu. J, 

Emperor 

V. 

U San Win — Accused. 

Criminal Revn. No. 118-B of 1932, 
Decided on 7bh April 1932, against or6er 
of Sess. Judge, Myaungmya, in Criminal 
Appeal No. 450 of 1931. 

Criminal P. C. (1898), S. 439~Charge 

framed against accused and accused con- 
victed after being called upon tp enter evi- 
dence — Order setting aside conviction am- 
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ounts to order of acquittal — Revision against 
order does not lie. 

Where a charge is framed against the accused 
at Lis trial, and he is convicted after having 
been called upon to enter his defence, an order 
in appeal wherebj’ the conviction and sentence 
of the accused are set aside is in reality an 
order of acijuittal and not an order of discharge. 
From such an order therefore an appeal would 
He, and an application in revision is incom- 
petent. [P 148 C 1] 

Gaunt — for the Crown. 

Page, C. J. — This is an application for 
revision against what is stated to be an 
order of discharge passed on appe?-I by 
the learned Sessions Judge of Myaungmya, 
and the proceedings are akin to, and 
arise out of, tlie same matter in respect 
of which the appeal, No. 878 of 1932, 
Emperor v. U San IVhi (l), has been 
filed. The respondent was convicted of 
an offence under S. 385, I. P. C., and 
sentenced to pay a fine of Rs. 100 or in 
default to undergo two months’ rigorous 
imprisonment, by the 2nd Additional 
Special Powers Magistrate, Myaungmya. 
Ho appealed to the Sessions Judge of 
Myaungmya, and on 13th October lh31, 
the conviction and sentence were set 
aside, and the learned Sessions Judge 
ordered the discharge of the accused. 
On iOth Marcli 1932, an application for 
revision of wliab is alleged to be the 
order of discharge by the learned Ses- 
sion Judge was filed on holialf of the 
Local Government by the learned Govern- 
ment Advocate. 

In my opinion this application for re- 
vision is both groundless and miscon- 
ceived. It is groundless because there 
was ample evidence to justify the order 
of acquittal which, in my opinion, was 
the correct order to make, having regard 
to the facts and circumstances disclosed 
in the evidence. It is misconceived bo- 
joause, although the order purports to be 
an order discharging the accused, it was 
in substance and in fact an order of ac- 
quittal, At the trial a charge was 
framed against the accused, and he was 
convicted after having been called on to 
enter upon his defence. In such circum- 
stances the order against which the pre- 
sent application was filed was in truth 
and in fact an order acquitting the res- 
pondent. From such an order an appeal 
would lie, and an application in revision 
would not be entertained. Treating the 
present application in revision as an 
appeal liowovor for the reasons that I 

~ C I ) A. 1. iiriuaii Kuug.Tio=^roliiiug. 312T” 


have stated there is no substance in it, 
and whether the present application is 
regarded as an application in revision or 
an appeal it is summarily dismissed. 

Mya Bu, J. — I agree. 

R.M./r.K. Application dismissed, 
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Page, C. J. and Cunliffe, J. 

Dartoood Ilashim Fsoo/ and anoihei — 
Appellants. 

V. 

Tuck Skein — Respondent.* 

First Appeal No. 23 of 1932, Decided 
on 1st June 1932, against order of High 
Court in Civil Regular No. 5G5 of 1925, 
D/- 1st February 1932. 

^ (a) Civil P. C. (1908), S. 144 — Order for 
restitution cannot be granted against person 
receiving no benefit in favour of one losing 
nothing. 

A claim under S. 144 is governed by the same 
principles that apply to a claim for money had 
and received, and whore pursuant to a decree or 
order of the Court one party has been compelled 
to pay money or transfer of property in invitum 
to another party, it would be uuconscionable 
upon the reversal of the decree or order that the 
party who had received the money or property 
through the wrongful act of the Court should be 
held entitled to retain such money or property 
^as against the party who had wrongfully been 
ordered to pay it, and who was claiming restitu- 
tion. An order for restiluliou against the res- 
pondent who has never received the money or 
obtained any benefit from it in favour of the 
appellants who never i>ossessed the money and 
never lost it would offend as well against the 
dictates of conscience and reason as against the 
express provisions of S. 144. [F 149 G2;P 150 C 2] 

On the reversal of the trial Court’s decree by 
the High Court, the defendant had to pay a 
cartain sum of mouev by way of restitution to 
the plaintiff. During the pendency of the appeal 
to the Privy Council against the decree of the 
High Court, the applicauts who were the assign- 
ees of the property of the defendant company, 
which had in the meanwhile gone into liquida* 
tioD, were substituted in place of the original 
defendant aud the non-applicant was substituted 
in place of the original plaintiff who was the 
mortgagee of tbo Mill in respect of which the 
suit had boon brought and who had subsequently 
transferred his interest to the uou-applicant« 
Tbo decree of the High Court was reversed and 
the applicant sued to recover from tbo non-ap- 
plicant restitution of money paid by the original 
defendant to tbo original plaintiff. 

Hold : that the applicants could not olaim to 
recover the money by way of restitution. 

IP 160 0 21 

(b) Civil P. C. (1908), S. 144— *The act of 
the Court,” meaning of| explained. 

The expression 'the act of the Court* does not 
moan merely tbo act of the primary Court, or 
of auy intermediate Court of appeal, but the act 
of a Court as a whole from the lowest Court 
which outortains jurisdiction over the matter up 
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to the highest Court which finally disposes of the 
cases. LP 149 C-2, P 1£0 0 1] 

Fouear — for Appellanbs. 

Kyaiu Zan—ior Respondent. 

Page, C. J . — This is an application 
for restitution under S. 144, Civil P. C. 

It is an ingenious application but it fails. 

The appellants seek to have restored 
to them by the respondent a sum of 
money which the appellants never lost, 
and which the respondent never received. 
The application arises in this way. A 
suit for an injunction was brought in the 
High Court. It was dismissed with 
costs, and the defendants received from 
the plaintiff their costs of the suit. An 
appeal was filed and it was allowed with 
costs, the plaintiff-appellant receiving a 
sum of Rs. 2,703-13-0 as the taxed costs 
of the suit and of the appeal. This sum 
was paid by the defendants-respondents. 
The plaintiff also obtained restitution 
under S. 144 of the sum which he had 
paid to the defendants as the costs of the 
trial. A further appeal was lodged by 
the defendants to the Privy Council in 
1925. In 1928 the present applicants 
were substituted as appellants in lieu of 
the original defendants, and the respon- 
dent was substituted in invitum as res- 
pondent in lieu of the original' plaintiffs 
Leong Shain Sway. There orders for the 
substitution of the parties were made by 
the Judicial Committee of the Privy 
Council because it appeared that the 
original plaintiff Leong Shain Sway was 
the mortgagor of the mill in respect of 
which the suit had been brought and the 
mortgagee had sold his interest in the 
mill to the present respondent ; and the 
applicants were the assignees of the pro- 
perty of the defendant company which 
had gone in liquidation. The appeal of 
the applicants to the Privy Council was 
allowed with costs and the respondent 
paid to the appellants the whole of the 
appellants’ costs of the trial, and of the 
appeal to this Court and of the appeal to 
His Majesty in Council. The present 
application is for an order upon the res- 
pondent that he do make restitution to 
the appellants of the sum of Rupees 
2,708-13-0 which had been paid by the 
original defendants to the original plain- 
tiff as costs pursuant to the decree of this 
Court on appeal from the trial Court. It 
is not contended that the appellants are 
entitled to recover this sum from the 
respondent under the decree of His 


Majesty in Council, but it was strenu- 
ously argued by Mr. Fouear on behalf of 
the appellants that, inasmuch as the 
appellants and the respondent had been 
substituted for the original parties to the 
suit an order ought to be passed that the 
respondent do make restitution of these 

costs under S. 144, Civil P. C. S. 144 
(1), Civil P. C , runs as follows : 

“ Where and in so far as a decree is varied or 
reversed, the Court of first instance shall, on the 
application of any party entitled to any benefit 
by way of restitution or otherwise, cause such 
restitution to be made as will, so far as may be, 
place the parties in tho position which they 
would have occupied but for such decree or such 
part thereof as has been^varied or reversed and, 
for this purpose, the Court may make any orders 
including orders for tho refund of costs and for 
the payment of interest, damages, compensation 
and mesne profits, which are properly conse- 
quential on such variation or reversal.” 

Now, ifc ig quite clear that a claim 
under S. 144 is governed by the same 
principles that apply to a claim for 
money had and received, and that where 
pursuant to a decree or order of the 
Court one party has been compelled to 
pay money or transfer property in invi- 
tum to another party, it would be uncon- 
sionable upon the reversal of the decree or 
order that the party who had received the 
money or property through the wrongful 
act of the Court should be held entitled 
to retain such money or property as 
against the party who had wrongfully 
been ordered to pay it, and who was 
claiming restitution. 

In Jai Berham v. Kedar Nath Mar- 
wari (l), Lord Carson, delivering the 
judgment of the Judicial Committee, 
p. 16 (of 2 Path 

” It is the duty of the Court, under S. 144, 
Civil P. C., to place the parties in the position 
which they would have occupied, but for such 
decree or such part thereof as has been varied or 
reversed.” 

Nor indeed does this duty or jurisdic- 
tion arise merely under the said section. 
It is inherent in the general jurisdiction 
of the Court to act rightly and fairly 
according to the circumstances towards 
all parties involved. As was said by 
Cairns, L. C., in Rodger v. Gomptoird's 
EsGompte de Paris {% ; 

“One of the first and hightest duties of all 
Courts is to take care that the act of the Court 
docs no injury to any of the suitors, and^ when 
the expression ‘the act of Court,’ is used it does 

(1) A. I. R. 1922 P. C. 269=69 I. 0. 278=4^ 
J. A. 351=2 Pat. 10 (P. 0.). 

(2) [ISTI] 3 P. G. 465=40 h. J. P. 0. 1 

=24 L. T. 111=19 W. R. 449=7 Hoo. 
P. 0. (n, 8.) 314. 
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not mciin merely the act of the primary Court, 
or of any intermediate Court of appeal, but the 
act of a Court as a whole from the lowest Court 
which entertains juriedictiou over the matter up 
|to the highest Court which finally disposes of 
^tbe case.” 

In Dorasami Aijxjar v. Annasami 
Aijyar (3) at p. 310, Subramania Ayyar, 
J., laid down that : 

“ it is not true as was in a manner suggested 
on behalf of the lespondents, that the granting 
of restitution is discretionary. The principle of 
the doctrine of restitution is that on the rever- 
sal of a judgment the law raises an obligation 
in the party to the record who received the 
benefit of the erroneous judgment to make resti- 
tution to the other party for what he had lost 

..That obligation it is the duty of the 

Courts to enforce unless it is shown that resti- 
tution would be clearly contrary to the real 
justice of the case : see also llajjabali Khan 
Talalxdar v. h'akrt Bxbi (4). 

It 13 observed however that in Raj 
Baghubar Siixgh v. Jai Indar Bahadur 
Singh (5), at p. 166 (of 42 All.)\ 

Lord Phillmore, delivering the judg- 
ment of the Judicial Committee, added: 

” But these sections apply only to the parties 
or the representatives of the original parties.” 

Now, applying the provisions of 
S. 144, as explained in these rulings to 
the facts of the present case, in my 
opinion it becotaes manifest that the 
appeal must fail, because the object of an 
application under S. 144 at the instance 
of a “party entitled to any benefit by 

way of restitution or otherwise’* is to 
“ cause such restitution to be made as will, so 
far may bo, place the ‘parties in the position 
which they would have occupied but for such 
decree or such part thereof as has been varied or 
reversed.” 

The position of the parties to the pre- 
sent application however was exactly the 
same both before and after the appellate 
decree of this Court had been passed. 
The effect of the appellate decree was 
neither to deprive the appellants of a 
single anna, nor to benefit the respondent 
to the extent of a single anna. The 
appellants did not piy and the respon- 
dent did not receive this siun of Rupees 
2,708-13-0 or any part thereof by reason 
of the appellate order of this Court or 
otherwise, or at all. Can it be said in 
such circumstances that the appellants 
are “entitled to any benefit by way of 
restitution” or that an order for restitu- 
tion is necessary in order to 

(3) L1900] 23 Mad. 300=10 M. L. J. 807. 

(4) A. I. H. 1032 Gal. 20 — 1032 Gr. G. GG=184 
I. G. 00G=58 Gal. 1070. 

(5) A. I. li. 1010 r. G. 55=55 I. C. 660=46 
I. A. 228=22 0. 0. 212=42 All. 158 (P.G.). 
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” pUce the parties in the position which they 
would have ocuppied but for such decree or such 
part thereof as has been varied or reversed. ” 

Clearly not. For the purpose of dis- 
posing of the present application it is not 
necessary to consider what the legal posi- 
tion would have been if an application 
had been made under S. l44 by the 
original defendants against the original 
plaintiff, or the transferee, or represen- 
tatives of the original plaintiff. That is 
not the present case. An order for res- 
titution against the respondent who has 
never received the money or obtained 
any benefit from it in favour of the 
appellants who never possessed the* 
money and never lost it would offend as 
well against the dictates of conscience 
and reason as against the express provi- 
sions of S. 144. In my opinion, neither 
on principle nor on authority can this 
appeal be sustained. The application 
was dismissed by my brother Das, J. In 
my opinion, the appeal fails, and must 
be dismissed with costs, five gold 
mohurs. 

Cunliffe, J. — I agree and have noth- 
ing to add. 

K.N./r.k. Appeal dismissed. 
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Brown and Heald, JJ. 

Emperor 

V. 

Nga Aung ^gat 

Criminal Revn. No, 200.A of 1932, De- 
cided on 8th April 1932, against order of 
Third Addl. Special Power Magistrate, 
Twante, D/- 19th December 1931. 

Criminal P. C. (1898), S.423 (l)'b)— 
Sentence of imprisonment can be ' altered 
into sentence of whipping — Period of im- 
prisonment already undergone^ should be 
considered by appellate Court in inflicting 

sentence of whipping. . . 

There is no provision of the Code of Criminal 
Procedure, or any other Act, which prevents an 
appellate Oourt from altering a sentence of im- 
prisonment into a sentence of whipping. Pro- 
vided the effect of the change is not to enhance 
the sentence it is open to au appellate Court 
under S. 423 (l) (b) to alter a sentence of im- 
prisonment into one of whipping where the ac- 
cused person has been found guilty of an offence 
which is punishable with whipping in lieu of 
any other punishment. The effect of such orders 
passed by the appellate Court is to set aside the 
sentence of imprisonment altogether, and the 
only sentence remaining is that of whipping. 
But in considering what sentence it should itself 
inflict, the appellato Court should, of course, bear 
in mind the part of the original sentence which 
before its order the accused person has, in fact, 
undergone, and this part of the original sontonoe 


Emperor v. Nga Aung Myat 



1932 Emperor v. Nga Aung 

together with the sentence that the appellate 
Court inflicts should not in effect be more severe 
than the sentence passed by the trial Court. 
Ordinarily the substitution of a sentence of 
30 stripes for a sentence of one year’s rigorous 
imprisonment or more, or the substitution of a 
sentence of ‘i5 stripes for a sentence of nine 
months’ imprisonment or more, or the substitu- 
tion of a sentence of 20 stripes for a sentence of 
six mouths’ imprisonment or more would^ not 
amount to enhancement of the sentence within 
the meaning of S. 423 (l). The minium sentence 
of whipping which is likely to be effective in the 
case of an adult is 20 stripes and consequently 
where the accused who is sentenced to rigorous 
imprisonment for nine months has already 
undergone three and half months of his original 
sentence, the Court should not alter the sen- 
tence passed by the trial Court : Q L. B. R. 
466, not Foil. ; A. I. R. 1929 Rang. 177 (F.B.), 
Rel on. [P 151 C 2, P 152 C 1] 

Brown, J. — The respondent Nga Aung 
Myat -was’ convicted under the provision 
of the second part of S. 4.57, I. P. C., 
and sentenced to suffer nine months’ 
rigorous imprisonment. He appealed to 
the Sessions Court and one of the grounds 
in his memorandum of appeal was that 
a sentence of whipping would have been 
more appropriate. The Sessions Judge 
with regard to this prayer remarked that 
the sentence could not be altered as the 
respondent had already undergone a por- 
tion of the term of imprisonment. The 
offence of which the respondent has been 
found guilty is punishable with whipping 
in lieu of any other punishment. 

In the case of Emperor v. Po Wun (l) 
an accused person had been sentenced to 
six months’ rigorous imprisonment for 
theft under S. 379, I. P. G. On ap- 
peal the Sessions Judge altered the sen- ■ 
tence to one of whipping. On the date 
of the Sessions Judge’s order the accused 
had already served 14 days of the sen- 
tence of imprisonment. It was held that 
as for the particular offence whipping 
could only be imposed in lieu of any other 
punishment the intention of the law 
was infringed by ordering a man to be 
whipped after he had already served part 
of the sentence of imprisonment. This 
case was followed in Upper Burma in the 
case of Emperor v. Nga Tun Sein (2), 
and the Sessions Judge was bound to 
follow those rulings. It has been sug- 
gested however that the law was not cor- 
rectly laid down in those cases and the 
proceedings in this case have been called 
in revision to consider the point. Under 

(1) ri9l7] 8 L. B. R. 466=18 Or. L. J. 773= 
41 1. 0. 149. 

(2) H919] 3 U. B. R. 32. 
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the provisions of 3. 423, Criminal P. G., 
an appellate Court has power, without 
altering the finding to alter the nature 
of the sentence passed but not so as to 
enhance the same. I know of no provi- 
sion of the Code of Criminal Procedure, 
or any other Act, which would prevent 
an appellate Court from altering a sen- 
tence of imprisonment into a sentence of 
whipping. It seems to me that provided 
the effect of the change is not to enhance 
the sentence it is open to an appellate! 
Court to alter a sentence of imprisonmentj 
into one of whipping where the accusedj 
person has been found guilty of an offence 
which is punishable with whipping in 
lieu of any other punishment. The effect 
of such orders passed by the appellate 
Court is to set aside the sentence of im- 
prisonment altogether, and the only sen- 
tence remaining is that of whipping. 

In considering what sentence it should 
itself inflict, the appellate Court should, 
of course, bear in mind the part of the 
original sentence which before its order 
the accused person has, in fact, undergone 
and this part of the original sentence 
together with the sentence that the 
appellate Court inflicts should not in 
effect be more severe than the sentence 
passed by the trial Court. The ques- 
tion whether, and in what circumstan- 
ces, the substitution of a sentence of 
whipping for a sentence of imprison- 
ment would amount to enhancement of 
the sentence was considered by a Full 
Bench of this Court in the case of Ernpe- 
ror V. Chit Pon (3). In the judgment in 
that case reference was made to the case 
of Empress v. Banda Ali (4) in which 
case it was held that the substitution of 
a sentence of imprisonment for a sen- 
tence of whipping should always be re- 
garded as an enhancement of the original 
sentence. This view of the law was not 
accepted by the Full Bench which sug- 
gested that ordinarily the substitution of 
a sentence of 30 stripes for a sentence of 
one year’s rigorous imprisonment or more^ 
or the substitution of a sentence of 25 stri- 
pes for a sentence of nine months’ impri- 
sonment or more, or the substitution of a 
sentence of 20 stripes for a sentence of 
six months’ imprisonment or more would 
not amount to enhancement of the sen- 

(3) A. I. R. 1929 Bang. 177=1929 Or. C. 169= 
119 I. 0. 209=30 Or. L. J. 986=7 Rang. 

• 319(F.B.). 

(4) [1871] 15 W. R. Or. 7=6 B. L. R. App. 95^ 
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tence w ithin the meaning of S. 423 (l) (b), 
^Criminal P. C In the present case the 
appellant was sentenced by the Magis- 
trate to nine months’ rigorous imprison- 
ment and the substitution of a sentence 
of 25 lashes by the appellate Court would 
not, by itself have been an enhancement 
of the sentence but in deciding what sen- 
tence to pass the Sessions Court would 
be hound to consider the imprisonment 
.already undergone. At the time orders 
were passed by the Sessions Judge in this 
case the appellant had undergone more 
than a month of his original sentence, 
and I do not think the passing by the 
jSessions Judge of a sentence of more than 
20 lashes would have been justified. By 
now the appellant has undergone three 
and half months of his original sentence 
and has less than six months of that sen- 
'tence still to serve. I do not therefore 
, think that we should now alter the sen- 
tence into a sentence of whipping and 
I would refuse to interfere with the 
orders passed by the lower Courts. 

Heald, J . — i have had the advantage 
of reading my learned brother’s order and 
I accept his view that Po Wu7i*s case (l) 
was wrongly decided in so far as it laid 
down that in a case where whipping can 
bo imposed only in lieu of any other 
punishment and where the accused has 
already served any part of a sentence of 
imprisonment passed by the lower Court 
the appellate Court has no power to alter 
the sentence of imprisonment passed by 
the trial Court into a sentence of whip- 
ping. As was said in Chit Pon*s case (3), 
there is nothing in the Whipping Acts, 
or in the Code of Criminal Procedure, 
apart from the provision of S. 423 (l) (b) 
against enhancement of the original sen- 
tence, which prohibits an appellate Court 
from passing a sentence of whipping. 
The question which arose for decision in 
Po Wun’s case (L) was not a question of 
enhancement. It was a question of the 

intention of S. 3, Whipping Act, 1909, 

which says that on a conviction for cer- 
tain offences an accused person may be 
punished with whipping in lieu of any 
punishment to which he may for such 
offence bo liable” under the Penal Code. 
I accept niy learned brotlier’s view that 
when under S. 423 (l) (b), Criminal P. 0., 
an appellate Court alters a sentence of 
imprisonment to a sentence of whipping 
the sentence of imprisonment ceases in 
law to exist, and that the sentence of 


whipping which is in law the only sen- 
tence, is a sentence in lieu of and nob in 
addition to the punishment to which the 
accused was originally sentenced. Bub 
although in law the original sentence 
ceases to exist, the fact remains that the 
accused person has suffered a part of it, 
and in my view that fact should be taken 
into consideration by the appellate Court 
in deciding what sentence should be 
substituted for the sentence originally 
passed. 

The difficulty of comparing the severity 
of sentences of imprisonment with sen- 
tences of whipping was considered in 
Chit Polls case (3) and with a view to 
overcoming that difficulty a Full Bench 
of this Court said in effect that as a 
matter of practice this Court does nob in 
the case of adult accused persons regard 
tlie substitution of a sentence of 30 stripes 
for a sentence of one year’s imprisonment 
or more, or the substitution of a sentence 
of 25 stripes for a sentence of nine months’ 
imprisonment or more, or the substitu- 
tion of a sentence of 20 stripes for a sen- 
tence of six months’ imprisonment or 
more as being ordinarily an enhance- 
ment of sentence within the meaning of 
S. 423 (l) (b). Criminal P. 0. That scale 
seems to have been laid down as a rule 
of practice not of law, but I think that 
we ought to follow it. If that rule and 
the suggestion that an appellate Court 
should take into consideration the part 
of the original sentence which the accused 
person has in fact already suffered be 
accepted, then it seems clear that the 
accused person in this case, who has al- 
ready served more than three months of 
his original sentence of nine months, 
should not be sentenced to whipping of 
even 20 stripes, and, since it was sug- 
gested in Chit Port’s case (3), that the 
minium sentence of whipping which is 
likely to be effective in the case of an 
adult is 20 stripes, I agree that we should 
not alter the sentence passed by the trial 
Court in this case, 

p.n./r.k. Order accordingly. 
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A. I. R. 1932 Rangoon 153 

Page, C. J. and Mya Bu, J. 

a. M A. R, M. Chettyar Firm — Appel- 
lants. 

V. 

N . S, P. R. M. Chettyar Firm — -Res- 
pondents. 

First Appeal No. 199 of 1931, Decided 
on 31st March 1932, against order of 
Dist. Judge, Myanngmya, in Civil 
Regular No. 8 of 1930. 

Mortgage — Suit on — Costs — Puisne mort- 
gagee is not normally liable for costs — To 
make him so liable plaintiff should see that 
^rder against him to pay costs is passed and 
inserted in decree — Civil P. C. S. 35. 

Noi’DQaDy a puisne mortgagee is not ordered 
to pay the costs of the suit. It may be that 
the puisne mortgagee has so conducted himself 
that it is right and proper that he should be 
ordered to pay the costs of the suit. However 
if it is sought to make such mortgagee liable for 
the costs of the suit the prior mortgagee should 
take care that an order against the puisne mort- 
gagee to pay the costs is passed by the Court 
and inserted in the decree. [P 153 C 2] 

Where the material words in the order for 
preliminary decree were; “There will be a pre- 
liminary decree in the usual form for Rs. 12,000 
with costs, against the two defendants, ’the 
decree against defendant 2 as subsequent mort- 
gagee, and costs against defendant 1 on the 
uncontested scale.” There was no direction in 
the preliminary decree that the puisne mort- 
gagee was to pay the costs of the suit, and no 

reference to such an order was made in the final 
decree 

Held', that it was not clear from the terms of 
the decree th&t the defendant mortgagee was 
ordered to pay the costs of the suit personally. 

_ ^ ^ IP 153 0 2] 

K, 0. Bose — for Appellants, 

N. N. Burjorjee—ior Respondents. 
Page, C. J.— This appeal must be al- 
lowed. This proceeding arises out of a 
petition by the decree-holder in a mort- 
gage suit for the purpose of amending 
the preliminary decree so that it should 
conform with the judgment of the Court. 
The object with which this amendment 
is sought is that the plaintiff decree- 
holder should be in a position to execute 
the decree for the costs of the suit 
against a puisne mortgagee, who was im- 
pleaded as a defendant. Now, it is com- 
mon ground that in a suit brought by a 
mortgagee against the mortgagor and a 
puisne mortgagee, the costs of the suit 
will be added to the mortgage debt and 
form part of the sum in respect of which 
the final decree for the sale of the 
mortgaged property will be passed, and 
if the proceeds of sale are not suflicient 
to liquidate the amount decreed to the 
mortgagee a personal decree will be 
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passed against the mortgagor. Normally, 
a puisne mortgagee is not ordered to pay 
the costs of the suit. The puisne mort- 
gagee is impleaded as defendant because 
in a mortgage suit it is incumbent upon 
the mortgagee to make defendants all 
persons who would be entitled to redeem 
the property by paying the mortgage 
debt. But whether the puisne mort- 
gagee is a party to the suit or not the 
court-fee would have to be defrayed in 
the first instance by the plaintiff, and 
it is to the advantage of the plaintiff to 
implead the puisne mortgagee so that 
there can be no question thereafter as to 
which of the two mortgagees takes 
priority^ It may be however that the 
defendant mortgagee has so conducted 
himself that it is right and proper that 
he should be ordered to pay the costs of 
the suit. Each case turns on its own 
facts. In my opinion, however, if it is 
sought to make a defendant mortgagee 
liable for the costs of the suit the plain- 
tiff should take care that an order against 
the defendant mortgagee to pay the costs 

is passed by the Court, and inserted in 
the decree. 

Now, in the present case the question 
turns on whether the judgment of the 
Court, ordering that a preliminary mort- 
gage decree should issue, indicated with 
sufficient clearness that the Court also 
ordered that the defendant mortgagee 
should pay the costs of the suit. The 

material words in the order are: 

“There will be a preliminary decree in the 
usual form for Rs. 12,000 with costs, against 
the two defendants, the decree against defen- 
dant 2 as subsequent mortgagee, and costs 
against defendant 1 on the uncontested scale.” 

In the preliminary decree no order or 
direction is found to the effect that the 
appellant, who was a puisne mortgagee 
defendant, was to pay the costs of the 
trial, and no reference to such an order 
is found in the final decree. The pro- 
ceeds of the sale being insufficient to 
satisfy the sum decreed to the first mort- 
gagee the present petition was filed for 
an order that the preliminary decree 
should be amended, so that it should 
clearly indicate that an order had been 
passed that the appellant should pay the 
costs of the suit. In my opinion the 
amendment ought not to be allowed. 

I am not satisfied upon a true construe 
tion of the language used in the judg- 
ment that it amounts to an order that 
the appellant should pay the costs of the 
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suit. Ab I apprehend the meaning of 
the relevant passage in the judgment 
what was intended was that there should 
be a preliminary mortgage decree in the 
usual form for Rs. 1*2,000 and costs 
against the two defendants. A pre- 
liminary decree in the usual form with 
costs would be a decree against defen- 
dant 1 who was the mortgagor for the 
amount due under the mortgage and the 
costs, and against defendant 2 that his 
mortgage is postponed to the mortgage of 
the plaintiff, and that if he wishes to re- 
deem he must do so hy paying the am- 
ount due in respect of tlie plaintiff's 
mortgage. It would ho unusual that a 
preliminary rnoatgago decree should in- 
clude a direction that the puisne mort- 
gagee should pay the costs of the suit. 

The learned District Judge I think has 
made the meaning of tho passage clear 
by adding that the decree is to be against 
the defendant mortgagee as subsequent 
mortgagee, that is to say, that the mort- 
gage of the plaintiff is to have precedence 
to the mortgage of the defendant mort- 
gagee, and that the plaintiff is to have 

costs against defendant 1 on the un- 
contested scale** which means that the 
plaintiff is to be paid his costs hy defen- 
dant 1 not on the contested scale but on 
the uncontested scale inasmuch as de- 
fendant 1 did not contest tho suit. In 
my opinion it is not clear from the 
terms of the decree that the defendant 
mortgagee was ordered to pay tho costs 
of the trial personally. 

In those circumstances, in my opinion, 
tho appeal succeeds, the order of the 
learned District Judge of Myaungmya is 
set aside, and the petition dismissed. 
We make no order as to costs. 

Mya Bu, J.— I agree. 

R.M./r,K. Ajyj^eal allowed, 
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Page, 0. J. and Cunlippe, J. 

Lawrence Dawson and another — Ap- 
pellants. 

V. 

J, Eormasji and others — Respondents. 

Civil Miso. Appeals Nos. 135 and 136 
of 1932, Decided on 20th July 1932, 
again'^t judgment and decree in 0. M. 
No. 180 of 1931 of High Court on Origi- 
nal Sido, D/- 2-1 th Juno 1932. 


V. Hormasji (Page, G. J.) 19321 

^ (a) Companies Act (1913), S. 202 — Ap- 
peal lies against order rejecting scheme 
under S. 153. 

Au appeal lies from an order under S. 153 re- 
jecting a scheme both under S. 202 and Cl. 13, 
Letters Patent; .4. I. B. 1932 Rang, 96 and 
A. I. B. 1925 Bom. 442, Bef. [P 155 0 1] 

^ (b) Companies Act (1913), S. 153 — Court 
can prescribe and settle terms of proxy 
form. 

A Court possesses jurisdiction to prescribe and 
settle the terms of the proxy form by which 
proxies are to ba appointed and any rule of the 
Court in so far as it purports to fetter or restrict 
the Court’s jurisdiction in that behalf is inope- 
rative and ultra vires: A. I. B. 1928 Bom. 80 
and In re, English, Scottish and Ansiralian 
Chartered Bank, (1893) 3 C/i. 385, Ref. 

IP 156 01, 2] 

(c) Companies Act (1913), S. 153 — 
Duty and function of Court in sanctioning 
scheme presented to it, stated. 

It is not the function of the Court to substi- 
tute its own scheme for the scheme presented to 
it for sanction and if the Court is of opinion 
that unless some radical amendment is effected, 
or tho scheme is fundamentally altered, it ought 
not to bo sanctioned it is the duty of the Court 
to reject the scheme. Tho Court must look at 
the scheme and see whether the Act has been 
complied with, whether the majority are acting 
bona fide and whether they are coercing the 
minority in order to promote interests adverse 
to those of the class ^vhom they purport to re- 
present; and then see whether tho scheme is a 
reasonable one or whether there is any reason- 
able objection to it, or such an objection to it 
as that any reasonable man might say that ho 
could not approve of it. The Court must be satis- 
fied that the scheme is not only reasonable but 
also practicable. It is neither the duty nor the 
business of tho members of the Court to express 
their own opinion as to whether, if they happen- 
ed to bo creditors of tho bank, they would or 
would not have voted in favour of the scheme. 

It is enough that tho Court should hold 
that tho view taken by the creditors as to the 
feasibility of the scheme is one as to wbioh per- 
sons acting honestly, and viewing the schomo laid 
before them in<tho interests of those whom they 
represent, take a view which can be reasonably 
taken by business men. [P 16S 0 1; P 159 0 1] 

Per Cunliffe, J. — The Court should always 
prefer a living scheme to a compulsory liquida- 
tion bringing about au end of a company and 
usually without any hope of payment in full. 

IP 162 0 1] 

(d) Companies Act (1913), S. 153 — Scheme 
unreasonable — Onus is on objectors. 

Tho onus of showing that any scheme is un- 
reasonable is on the objectors. [P 162 0 1] 

Lambert, Cowasjec, Ariklesaria and 
Jeejeebhoy — for Appellants, 

Wisham, McDonnell, Clifton and 
Hartnoll^ iox Respondents. 

Page, C. J. — This is a petition by the 
liquidators of Dawsons Bank Ltd., under 
S. 153, Corapanies Act (7 of 1913), pray- 
ing for the sanction of the Court to a 
scheme for the reorganization of the 
capital of tho company. But for the 
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fact that Das, J., has taken a different 
view from that which commends itself 
to me I should have thought that the 
case was free from difficulty. S. 153 
runs as follows: 

“ (1) Where a compromise or arrangement is 
proposed between a company and its creditors or 
any class of them, or between the company and 
its members or any class of them, the Court may 
on the application in a summary way of the 
company or of any creditor or member of the 
company, or in the case of a company being 
wound up, of the lifiuidator, order a meeting of 
of the creditors or class of creditors, or of the 
members, of the company or class of members, 
as the case may bo, to be called, held and con- 
ducted in such manner as the Court directs. 

“ (2) If a majority in number representing 
three-fourths in value of the creditors or class of 
creditors, or members or class of members, as the 
case may be, present either in person or by proxy 
at the meeting agree to any compromise or ar- 
rangement, sanctioned by the Court, be binding 
on all the creditors or the class of creditors, or 
on all the members or class of members’ as 
the case may, be and also on the Company, 
or in the case of a company being wound up, on 
the liquidators and contributories of the com- 
pany.” 

The scheme is supported by Mr. Bald- 
win, the Chairman of a committee of 
creditors appointed at a meeting of the 
creditors on 22nd July. 1931. Mr. Bald- 
win appears in person. The scheme is 
opposed by Mr. and Mrs. Hormasji, Mrs. 
Matilda Brown and Mr. 0. F. Brown, 
who are represented by Mr. McDonnell 
and also by Mr. Henry Pratt, for whom 
Mr. Wisham appears, A preliminary ob- 
jection was raised by Mr. McDonnell 
upon the ground that no appeal lay from 
the order of Das, J. In my opinion an 
appeal lies from an order rejecting a 
scheme both under S. 202, Companies 
Act and Cl. 13, Letters Patent: L. Daw- 
son V. J. Hormasji (l) and Viramgam 
Spinning and Manufacturing Co. Ltd. 
V. Industrial Bank of Western India 
Ltd. (2). On 6th May 1932 the scheme 
now presented to the Court for sanction 
was unanimously approved by the pre- 
ference share-holders and by the ordinary 
share-holders of the company at meetings 
duly convened in that behalf. 

On 11th December 1931 a meeting of 
the creditors of the company was held 
under S. 153 and it is contended on be- 
half of the liquidators that at that meet- 
ing the scheme was approved by the re- 
quisite majority of the creditors. The 
scheme is now opposed on two grounds: 

" (1) A. I. R. 1932 Rang. 96=137 I. 0. 444=10 
Eaqg. 189. 

(2) A. I. R. 1925 Bom. 442=89 I. C. 108. 
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(l) that the statutory majority under 
S. 153 (2) of three-fourths in value of 
the creditors present either in person or 
by proxy at the meeting of 11th Decem- 
ber 1931, did not agree to the scheme; 
and (2) that on the merits the scheme 
ought not to be sanctioned. Whether or 
nob the first objection can be sustained 
depends upon whether the proxy form 
approved by Sen, J., was valid. The 
votes cast at the meeting were as fol- 
lows: Including Mrs. Saigol, total, 

51,02,826; three-fourths, 40,89,619; in 
favour of the scheme 41.32,479; exclud- 
ing Mrs. Saigol, total, 53,76,092; three- 
fourths, 40,32,069; in favour of the 
scheme, 40,55,745. 

It will be seen therefore that whether 
Mrs. Saigol is treated as being present at 
the meeting or not, in either event the 
statutory majority of three- fourths in 
value of the creditors present either in 
person or by proxy approved of the 
scheme. Mrs. Saigol is a depositor with 
the bank to an amount of Rs. 76,734 and 
her proxy was present at the meet- 
ing and voted in favour cf the scheme. 
The learned Judge in the course of his 
judgment stated: 

Iq my opinion it is safet not to consider 
Mrs. Saigol as voting in favour of the scheme.” 

Now the reason why the learned Judge 
expressed this opinion with regard to the 
vote cast by the proxy of Mrs. Saigol 
was that on 16th December 1931, a letter 
from Mrs. Saigol was received by the 
company in Rangoon purporting to can- 
cel the proxy form empowering her 
proxy to vote at the meeting of 11th 
December 1931, in favour of the scheme. 

I confess with all duo deference to Das, J., 
that I do not appreciate what the learned 
Judge meant by the passage in his judg- 
ment that I have cited; for with respect 
to the vote cast at the meeting on behalf 
of Mrs. Saigol the question to be deter- 
mined is not whether it is safe or unsafe 
to allow that vote to count, but whether 
Mrs. Saigol’s vote cast at the meeting 
in favour of the scheme by her proxy 
was valid or not. Mr. McDonnell admit- 
ted that if Mrs. SaigoTs proxy was duly 
appointed Mrs. Saigol voted in favour of 
the scheme; thus the question to be de- 
termined in connexion with the proxies 
who voted in favour of the scheme is 
whether the proxy form approved by 
Sen, J., was valid or not. Mr. McDon- 
nell frankly and in my opinion inevit- 
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ably further conceded that Sen, J., had 
jurisdiction to prescribe and settle the 
terms of the proxy from by which pro- 
xies were to be appointed. There can 
be no doubt, in my opinion on the con- 
struction of S. 153 that the Court pos- 
sesses jurisdiction in that behalf, and it 
has been so held both in India and in 
England: In re, Tata Iron and Steel Co. 
(3) and In re, EyKjlisli^ Scottish and Aus- 
tralian Chartered Hank (4). The proxy 
form approve! by Sen, J,, is as follows: 

Proxy. 

I the undersigned an unsecured creditor of 
the abovenamed company, hereby appoint Mr. 
A. C. J. Ealdwin, I. E. S., of Rangoon whom 
failing Jilr. Lawrence Dawson, Liquidator .... 
.... as my proxy to act for me at the meeting 
of unsecured creditors to be held at the ofTico of 
Dawsons Bank Ltd., 518, Mercbant Street, Ran 
goon on L riday tho eleventh day of December 
1031, at 11 o’clock in the forenoon, for the pur- 
pose of considering, and. if thought fit, approv- 
ing with or without modification, a scheme of 
arrangement proposed to be made, between the 
said company and its unsecured creditors, and 
at such meeting and any adjournment thereof, 

to vote for me and in my name the 

said scheme, either with or without such modi- 
fication, as my proxy may approve. Dated this 

ay of 1931. Signature 

Address ” 

Now under S. 24G, Companies Act, the 
High Court may from time to time 
make rules consistent with this Act," 
and pursuant to the powers which the 
Court possesses under S. 24G the High 
Court at Rangoon passed Rr, 144 and 
145 which run as follows: 

“ Rule 144.— Every instrument of proxy shall 
bo in accordance with tho form in the Appendix 
and every written part thereof shall be in tho 
. handwriting of the person giving the proxy or of 
any manager or clerk or other person in his re- 
gular employment or of a commissioner to ad- 
minister oaths.” 

Rule 145.— General and special forms of 
jiroxy shall be sent to the creditors and contri- 
butories; w'ith the notice summoning the moot- 
ing either the name or description of tho Official 
Liquidator or any other - person shall be printed 
or inserted in tho body of any instrument of 
proxy before it is so sent.” 

Tho form of proxy prescribed under 

under R. 144, so far as matierial, is in 

the following terms: 

“I of a creditor (or con- 
tributory) hereby appoint to bo 

general proxy to vote at tho meeting of creditors 
(or contributories) to bo held in tho above matter 
on tho .... day of ... . 19 ... or at any 
adjournment thereof. Dated this .... day of 

19 . Signature of witness 

Signed. Address.” 

(3) A. I. R. 1928 Bom. 80=108 I. G. 4G5. 

(4) [1893] 3 Cb. 385=C2 L. J. Oh. 8'26=G9 

Ik T. ‘208=42 W. R. 4. 
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The learned advocate for respondents 
1 to 4 contended, notwithstanding that 
the Court possessed jurisdiction under 
S. 153 to settle the proxy form which 
was to be used at the meeting, that all 
proxy forms were invalid unless they 
were in the terms of the proxy form pres- 
cribed under R. 144; and it was urged 
that inasmuch as in the proxy form ap- 
proved by Sen, J., there were inserted 
before the proxy form was sent out the 
words: 

“Mr. A. C. J. Baldwin, I. E. S., of Rangoon, 
whom failing Mr. Lawrence Dawson, Liquidator,” 

the votes cast by each and every proxy 
appointed under the form approved by 
Sen, J,, were invalid as contravening 
Rr. 144 and 145. That argument has 
found favour with Das, J., who in his 
judgment observed; 

“It seems to mo that the attention of the lear- 
ned Judge who approved of the proxy form was 
not drawn to this rule framed by this Court re- 
garding proxies. I therefore think that the lear- 
ned Judge acted ultra vires and without jurisdic- 
tion in approving of the form submitted to him 
for approval.” 

"With great respect I am unable to ac- 
cept either this ruling of the learned 
Judge, or the reasoning by which it is 
supported. It seems to me that the lear- 
ned Judge reversed the true position in 
law, for in effect he has held that the Act 
has to be consistent with the rules, where- 
as S. 246 provides that the rules must 
be consistent with the Act, It is com- 
mon ground in the present case, and I 
hold, that under S. 153, Sen. J., had 
jurisdiction to settle the terms of the 
instrument of proxy to be used at the 
meeting of tho creditors on 11th Decem- 
ber 1931. in any form that he thought 
fit to prescribe; and it follows that in so 
far as any rule of the Court purports to 
fetter or restrict the learned Judge’s 
jurisdiction in that behalf it is inconsist- 
ent with S. 153 and pro tanto inopera- 
tive and ultra vires. That this is so ap-j 
pears to me to be plain, and not to be- 
open to doubt or controversy. I hold 
therefore that all votes duly cast by 
proxies appointed under the proxy form 
approved by Sen. J., were valid and must 
be accepted. The result is that the 
scheme received the approval of the sta- 
tutory majority of creditors present 
either in person or by proxy at tho meet- 
ing of 11th December 1931, and the first 
objection to the scheme fails. In these 
circumstances it becomes unneiJbssary to 
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refer to the proxy form issued on behalf 
of the respondents, except to observe 
that the proxy forms as issued by the 
respondents were consistent neither with 
the rules nor with the form approved by 
Sen, J. It would seem that in connexion 
with the proxy forms by reason of the 
beam in their own eye the respondents 
failed to discern that no mote lay in the 
appellants’ eye. 

As regards the second objection, namely, 
that the scheme should be rejected on 
the merits, I desire to repeat what I 
said with regard to the genesis of the 
scheme in F. G. Eobson v. Daiosons 
Bank (5). Dawsons Bank was formed for 
a laudable object, which must have the 
sympathy of all persons who have regard 
to the welfare of a country like Burma. 
No one can live for any length of time in 
a province of the Indian Empire without 
being aware that one of the great diffi- 
culties that stand in the way of the cul- 
tivator is that he has not enough credit 
or capital to work as a free man should. 
Any bank such as Dawsons Bank which 
has for its object the ffnancing of culti- 
vators on honest and reasonable terms in 
order to enable them to cultivate the 
land without undue harassment and anx- 
iety, is performing a public service. 
But the success of such a bank depends 
upon, largely, the proceeds of the paddy 
crop from year to year. A number of 
persons have deposited money with the 
bank for fixed periods, and the money so 
deposited has mainly been invested by 
way of loan upon petty agricultural ad- 
ventures. Of course, so long as there is 
agricultural prosperity in Burma, Daw- 
sons Bank will be in a flourishing condi- 
tion, and the normal variation in the crop 
from year to year will not seriously 
affect its stability. But in an agricul- 
tural country like Burma some temporary 
disaster, coincident perhaps with other 
transitory difficulties, may occur which 
for the time being will render the collec- 
tion of the debts due by the cultivators 
to an agricultural bank a matter of great 
difficulty, and if such a period of depres. 
sion is unduly prolonged the stability of 
the bank may grievously be diminished. 
The position of the bank however at any 
particular time must depend upon the 
circumstances then prevailing. 

Now, it so happens that Burma re- 
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cently has been passing through a period 
of deep depression owing to the partial 
collapse of the paddy market. Such a 
situation necessarily would cause anxiety 
to those responsible for the management 
of an undertaking like Dawsons Bank. 
In April 1931, however the problem be- 
came further complicated by reason of 
the rebellion which it was feared might 
seriously a fleet the volume of the paddy 
grown in Burma in the ensuing year. It 
was incumbent upon the management of 
Dawsons Bank in such circumstances to 
consider what steps they ought to take 
to meet the emergency that had arisen, 
and the directors of the bank made 
know'll to the general public how they 
appraised the situation. The directors 
took the view that for a prolonged period 
of depression the system of obtaining 
money by fixed deposits was inconvenient, 
and might be dangerous if it so happened 
that capital was required for the business 
of the bank at a time when a number of 
fixed deposits became payable. In that 
event the bank might temporarily become 
embarrassed, although tlie management 
of the company expressly stated that 
Dawsons Bank was in a position to pay 
its debts as and when they become due, 
and that if the condition of the paddy 
market improved and the rebellion was 
speedily crushed matters would right 
themselves. On the other hand they 
pointed out that if the period of depres- 
sion was abnormally prolonged the result 
might be that whereas on the one hand 
the depositors might not be prepared to 
renew their deposits, on the other hand 
it would become increasingly diflicult for 
the bank to collect the loans which it 
had made to the cultivators in the dis- 
tricts. They suggested therefore that 
the best scheme for ensuring the success 
of the bank in the future would be to 
change the system of raising capital by 
way of fixed deposits, and to substitute 
for it a system of long term debentures 
thereby guaranteeing fixed capital for the 
company, and, in their opinion, rendering 
the stability of the company and the posi- 
tion of the depositors more secure. 

Now, the substance of the scheme under 
consideration is that in lieu of liquid capi- 
tal in the form of deposits the depositors 
have been given the option of taking 
either debentures or pre-preference shares, 
thus enabling the company to obtain 
fixed and more or less permanent capital 
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with which to carry on its business. 
Ihis scheme has received the unanimous 
support of the present preference share- 
holders and ordinary shareholders, and 
also of an overwhelming majority of the 
creditors, and the liquidators now peti- 
tion the Court to sanction the scheme 
with such modification (if any) as the 
Court may think it right to impose. 

Now, what is the duty of the Court 
jin such circumstances ? It is certainly 
not the function of the Court to sub- 
stitute its own scheme for the scheme 
presented to it for sanction and if the 
Court is of opinion that unless some ra- 
dical amendment is eftected, or the 
scheme is fundamentally altered, it ought 
not to be sanctioned, it is the duty of the 
Court to reject the scheme. As to the 
manner in which the Court ought to 
approach the consideration of a scheme 
presented to it for sanction under S. 153 
after it has been approved by the statu- 
tory majority of the creditors I desire 
to cite, and make my own, certain obser- 
vations of Lindley, L. J., hi re English 
Scottish and Australian CharteredBk, (4) 
Fn that case Lindley, L.J., explained that: 

wbat the Court has to do is to see, first of 
all that the provisions of that statute have been 
complied with ; and secondly, that the majority 
liave been acting bona fide. The Court also has 
to see that the 'minority is not being overridden 
by a majority having interests of its own clash- 
ing with those of the minority whom they seek 
to coerce. Further than that, the Court has to 
look at the scheme and see whether it is one as 
to which persons acting houestly and viewing 
the scheme laid before them in the interests of 
those whom they represent, take a view which 
can bo reasonably taken by business men. The 
Court must look at the scheme and see whether 
the Act has been complied with, whether the 
majority are acting bona fido and whether they 
are coercing the minority in ordor to promote 
interests adverse to those of the class whom they 
purport to represent, and then see whether the 
scheme is a reasonable one or wliotbor* there is 
any reasonable objection to it, or such an objec- 
tion to it as that any reasonable man might say 
that he could not approve of it” Ibid 409 : 

Lindloy. L. J,, added that 

■ ”if the creditors are acting on suflicient in- 
formation and with time to consider what they 
are about, and are acting honestly, they are, I 
apprehend, much better judges of what is to 
their commercial advantage than the Court can 
be. I do not say it is conclusive, because there 
might bo some biotin a scheme which had 
passed that had been unobserved and which was 
pointed out later. While therefore I protest 
that wo are not to register their decisions, but to 
see that they had boon properly conveued and 
have been properly consulted, and have con- 
sidered the matter from a proper point of view, 
that is, with a view to the interests of the class 
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to which they belong and are empowered to bind» 
the Court ought to be slow to differ from them* 

It should do so without hesitation if there is 
anything wrong ; but it ought not to do so, in 
my judgment, unless something is brought to 
the attention of the Court to show that there 
has been some material oversight or miscarriage.” 

Lopes, L. J., in the same case, obser- 
ved that : 

with regard to the word ‘reasonably* it 
must always be borne iu mind that the 
word ‘reasonably’ is a relative terra : it means 
reasonably with regard to the particular cir- 
cumstances of the case. What is reasonable in 
one case might be unreasonable in another. The 
reasonableness must be alwajs regarded with 
reference to other alternatives. For instance, an 
arrangement giving a very small benefit to cre- 
ditors, if the alternative were absolute ruin to 
the company and no benefit to the creditors, 
would I think be reasonable.” 

Now, the alternative to this scheme is 
the winding up of the company and the 
closing down of the business of the bank, 
and if it is not common ground, in my 
opinion it is not a matter capable of dis- 
pute or open to challenge that any 
sudden realization of the assets, or any- 
thing like a forced sale would be ruinous 
to the creditors. In these circumstances 
it is not unnatural that certain desultory 
and fantastic suggestions should from 
time to time have been made which (so 
far as I find them intelligible) are to the 
effect that it might be to the beneSt of 
the creditors if the period for the liqui- 
dation of the bank*s assets was extended 
by means of a moratorium and the com- 
pany in that way subjected to a lingering 
rather than a sudden death. I do not 
pause to examine these suggestions for as 
Lindley, L J., pointed out in In re 
English, Scottish and Australian Char- 
tered Ba7ik (4) : 

“If you lay before creditors a scheme which 
they think is sufficient, I do not think it is the 
province of the Court to say that every conceiv- 
able scheme which the ingenuity of man can 
suggest was not laid before them and submitted 
to them. They are business men ; they have 
looked at it ; they know their own interest: they 
have approved the scheme by a vast majority in 
favour of it.** 

I am the less inclined to burden this 
judgment with a further discussion of 
these proposals because no argument 
based on a moratorium was presented to 
the Court on behalf of the respondents 
at the hearing of the appeal, and the sug- 
gestions to which I have referred have 
all been considered, and in my opinion, 
properly rejected, by the cominittee of 
creditors that was unanimously elected 
at the creditors* meeting, on 22nd July 
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1931. Now, the scheme which has been 
presented to the Court for sanction ap- 
pears to me prima facie to bo a reason- 
able and legitimate method that has been 
adopted by the bank for the purpose of 
surmounting the difficulties which it has 
been called upon to face through the 
recent partial capital collapse of the paddy 
imarket in Burma. But before the Court 
sanctions a scheme it must be satisfied 
,that it is not only reasonable but practi- 
cable, and with a view to establishing 
that the scheme is a feasible proposition 
a number of figures and statements have 
been placed before us by the appellants, 
(the correctness of which has not been 
challenged by the respondents), which 
satisfy us that the scheme is one that 
an intelligent and honest creditor might 
reasonably regard as capable of realiza- 
tion. It is unnecessary to embark upon 
a consideration of the facts and circum- 
stances which have led us to this con- 
clusion, at which we have arrived only 
after an exhaustive argument and anx- 
ious consideration of the materials that 
have been placed before us. The share- 
holders unanimously and the creditors 
by a vast majority, are of opinion 
that the scheme ought to be sup- 
ported, and that sanction should be 
given to it. It is neither the duty nor 
the business of the members of the Court 
to express their own opinion as to whe- 
ther, if they happened to be creditors 
of the bank, they would or would not 
have voted in favour of the scheme. It 
is enough that the Court should hold as 
we are prepared to hold that the view 
taken by the creditors as to the feasi- 
bility of the scheme is one 

“as to which persons acting honestly, and 
viewing the scheme laid before them in the in- 
terests of those whom they represent, take a 
view which can be reasonably taken by busi- 
ness men.” 

In one respect however we are of 
opinion, that the scheme requires modi- 
fication. We observe that the substratum 
of the scheme is that the price of paddy 
should not fall unduly below the rate of 
Es. 100 for 100 baskets. The present 
price is stated to be Es. 110 for 100 
baskets, and the scheme is based upon 
an estimated price of Es. 100 for 100 
baskets. Upon that hypothesis it would 
not be unreasonable to surmise that the 
scheme can and will be carried through. 
Moreover the view taken by the statutory 
majority of the creditors has been 


strengthened by the events that have 
happened, for in 1931-32 a year of un- 
precedented depression, 5 per cent in- 
terest on the deposits has been paid out 
of revenue. We think in such circum- 
stances that it is not unreasonable the 
rate of the debenture interest should 
have been fixed for the first year at 5 per 
cent. But what of the future? Why 
should the debenture holders, who as 
depositors were unsecured creditors re- 
ceiving on an average about 6 per cent 
interest on their deposits, receive as 
secured debenture holders more than 
5 per cent? The company during the 
prevailing period of depression has felt 
bound to forgo some portion of the in- 
terest due to it from its debtors and in 
such circumstances it is incumbent upon 
the Court to consider whether there is 
any justification for an undertaking by 
the company to pay the debenture hol- 
ders interest on their debentures at the 
rate of 6 per cent for a period of 21 
years out of the 23 years during which 
the debenture issue may remain out- 
standing. Gan anyone prognosticate with 
anything approaching accuracy when 
the prevailing depression will pass away? 
In February 1932, it was suggested in a 
letter to the liquidators that a certain 
gentleman should be asked to undertake 
a tLorough survey of the position of the 
bank, and I am disposed to think that 
the reply of 21st February 1932 con- 
tained a shrewd appreciation of the 
situation by the liquidators when they 
observed: 

“ It cannot be assumed, as you have ap- 
parently assumed, that the value of the pro- 
ducts of agricultural laud in Burma has now be- 
come stabilized; much less can we assume that 
laud values have become stabilized. ^Moreover, 
the profit derived from agriculture will depend 
upon whether the price of rice rises or fails re- 
latively to the rise or fall of other commodities 
necessary to agriculturists and agriculture.” . . . 

We think for the reasons given above 
that any competent person holding a 
survey such as you suggest must come 
to the conclusion that time, alone can 
determine at what prices stabilization is 
likely to be effected, and that in the pre- 
sent confused economic conditions which 
prevail the qualification that is required 
for such a surveyor is a gift of prophecy. 
However impartial such a surveyor may 
be his personal views of the future must 
necessarily colour his report, and there 
can be no kind of assurance that these 



IGO Rangoon Lawrence Dawson v 

views would be verified or falsified by 
tlie event. Mr. Baldwin in his address 
to the Court stated that the committee 
of creditors had fixed the rates of in- 
terest set out in the scheme both be- 
cause they thought that the company 
could afford to pay the progressive rates 
of intei'Gst on the debentures therein re- 
feiied to, and also because the members 
of the committee were anxious so far as 
possible to compensate those depositors 
who might have wished to realize the 
capital that they had invested in the 
hank within a short period. But that 
is not the outlook of the business man, 
hut of the utilitarian. Tn our opinion, 
haying regaid to the uncertainty in 
which the future of the agricultural 
industry of Burma is shrouded and the 
instability of paddy prices, the hank 
would not he justified in undertaking to 
j)ay interest on the debentures at a 
higher rate than 5 per cent during the 
period in which the issue remains out- 
standing. This modification of the 
debenture interest will to some extent 
affect the rate of interest payable to the 
pre-preference shareholders, which we 
think ought to he 7 per cent and not 
7 1/2 per cent. 

The objections that have been raised 
to this scheme, in my opinion, are in- 
consistent, irrational, and unreal. The 
respondent Sir Henry Pratt has ex- 
pressed the opinion that the financial 
position of the bank is not unsatisfactory, 
and has made certain suggestions which 
he thinks, if followed would enable the 
creditors to realize their capital or a 
substantial portion of it within a few 
years. Sir Henry Pratt, however re- 
fused to meet the committee of creditors 
who had been appointed on 22ud May 1931 
at the creditor’s meeting to investigate 
the affairs of the bank, for the purpose 
of discussing with them any relevant 
proposal that he might have to make. 

At the hearing of the appeal also the 
learned advocate who appeared for 
Sir Henry Pratt declined to present any 
argument to tho Court on his behalf, al- 
though ] understood the learned advocate 
to state tliat he adopted the argument 
presented to the Court by Mr. McDonnell. 
The respondents for whom ^Ir. McDon- 
nell appears are Mr. and Mrs. Hornmsji, 
Mrs. Matilda Brown and Mr. C. F. Brown. 
Mrs. Matilda Brown is a depositor to a 
large amount and the attorney for 
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Mrs. Brown was appointed a member of 
tho committee of creditors, and as repre- 
seating Mrs. Brown approved of the 
scheme that w'as passed unanimously by 
the committee of creditors on 1st Septem- 
ber 1931. It appears that Mrs. Brown 
(who, W 0 are informed is an aged lady) 
afterwards changed her opinion, and she 
is now opposing the scheme. On behalf 
of respondents 1 to 4 the only criticizm 
of the scheme that Mr. McDonnell was 
instructed to present to the Court was 
that the bank was capable of redeeming 
the whole of the debenture issue in ten 
years and the learned advocate stated 
that if a provision to that effect was em- 
bodied in the scheme his clients would 
not object to the scheme being sanctioned 
by the Court. Of course, the argument 
which Mr. ]\[cDonnell presented to the 
Court on behalf of respondents 1 to 4, sa 
far from providing a ground that would 
justify the Court in refusing to sanction 
the scheme, was a cogent argument in its 
favour, for if the financial. position of the 
bank is so satisfactory that it is able out 
of revenue to redeem the whole of the 
debenture issue in ton years, a fortiori it 
will be in a position to do so in 23 years. 
Mr. and Mrs. Hormasji on the other 
hand have consistently stated that in 
their opinion the bank is insolvent, and 
on 22nd June 1931 these respondents 
filed a petition for tho compulsory wind- 
ing up of the bank upon the ground inter 
alia that the bank was ' unable to pay its 
debts.” 

I asked ^fr. McDonnell if his argument 
was presented on behalf of Mr. and Mrs. 
Hormasji as well as of Mrs. Matilda 
Brown and Mr. C F. Brown, and the 
learned advocate replied that it was pre- 
sented on behalf of all his clients, and 
that Mr. Hormasji has now changed his 
view as to the inability of the bank to 
meet its liabilities. It is a volte face on 
the part of Mr. Hormasji as complete as 
it is sudden. In my opinion the objec- 
tion of the respondents to this scheme 
comes to nothing, and so far from satis- 
fying the Court that tho scheme is not a 
feasible arrangement that the Court 
ought to sanction, tho argument presented 
on behalf of tho respondents, for what it 
was worth, tells in favour of the practi- 
cability of the scheme. For those reasons 
the appeal must be allowed, and the 
order of Das, J., set aside and the scheme 
modified in the sense that I have indi- 
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cated is sanctioned. As regards the costs 
in the Court below the only order that 
we make is that the costs of the liqui- 
dators be borne by the company. As re- 
gards the costs of the appeal the costs of 
the liquidators will be paid by the res- 
pondents — 20 gold mohurs. 

Cunliffe, J . — T am of the same opi- 
nion, and on the technical point relating 
to the forms of proxy required I have 
nothing to add to what has been stated 
by rny Lord. On the merits of the 
scheme however and on the attitude to 
be adopted by the Court tovvards the re- 
construction of a company, I desire 
to make certain observations : The 
present position, or, I should say, the 
recent position of the bank, is conveni- 
ently shown in the tables and statements 
attached to a circular letter entitled 

The scheme as a Commercial Propo=>i- 
tion ” which was distributed to those 
interested by the committee of depositors. 
From these tables and statements it will 
be seen that the proposals of the com- 
mittee who are supported by the liqui- 
dators are broadly as follows : They 
calculated that the future gross annual 
earnings of the bank will be Rs. 5,60,000. 
This figure is based on the assumption 
that there will be a steady market price 
for paddy at Rs. 100 per 100 baskets, 
and that the amount of interest payable 
by agricultural debtors of the bank may 
be fairly computed at about 8 per 
cent, this figure, of course, being very 
much below the rate at which the original 
capital was put out at loan. 

To this amount of the gross income 
must be added Rs. 60,000 revenue from 
bank property and also a net interest on 
certain Government stock owned by the 
bank after deduction of interest on an 
overdraft payable by the bank for which 
this Government scrip has been deposited 
as security. To arrive at the estimated 
total net annual income of the bank, ex- 
penses of management were deducted — 
various annual items such as interest on 
the provident fund of employees of the 
bank, depreciation of buildings, the pro- 
perty of the bank, and provision for 
income-tax, were also taken into account. 
This calculation produces a net income 
of Rupees four lakhs. 

The actual proi)osal of the committee 
is that all depositors should convert their 
cash holdings either into debenture 
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bearer bonds as stock in the form of pre- 
ference shares. The debentures to be 
redeemed over a term of 23 years by an 
annual system of drawings on a small 
premium to be paid on each redemption. 
The committee suggested that debentures 
should bear interest at 5 per cent for 
the first year, 5i per cent for the second 
year and 6 per cent to he maintained for 
the remaining years. The preference 
shares to ijear interest at 74- per cent per 
annum. Various otlier figures and cal- 
culations were taken into account by the 
committee of depositors. It was recorded 
thatapplications for the preference shares 
would probably be in the neighbourhood 
of over Rupees ten lakhs nearly 58 lakhs 
of debentures already being applied for. 
It was pointed out that immediately on 
issue the debentures would have some 
market value and also that on the volun- 
tary liquidation being determined and 
reconstruction being completed, the com- 
pany would be at liberty to resume its 
ordinary business and obtain fresh capital 
if necessary. Such then is the scheme re- 
gularly put forward by the elected majo- 
rity of the depositors; and it may be 
noted that it has always been stated 
throughout the record that a qualified 
chartered accountant was advising the 
committee throughout. It is interesting 
also to note that whileacomplaint on the 
part of the objectors was that no signed 
statements of either the chartered accoun- 
tant or an expert in banking were before 
the learned Judge on the original side, 
yet when it was suggested by counsel for 
liquidators that such statements were 
available, counsel for the objectors at 
once took strong exception to their being 
produced. 

The objectors represented before us by 
Mr. McDonnell and Mr. Wisham had 
however no settled scheme of reconstruc- 
tion to put forward as an alternative to 
the one above described. Originally the 
Brown family, who are now objectors, 
represented by Mr. McDonnell had for- 
med part of the majority of satisfied de- 
positors. I still do not know what these 
objectors tangibly propose. A scheme of 
care and maintenance was adumbrated on 
their behalf based on the policy said to 
have been adopted by those responsible 
for the rubber industry; but the details 
have never in fact materialized; and also 
such a scheme was certainly never before 
the Judge on the original side. A sugges- 
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fcion fchab the del)enfcur6s should bo re- 
doomed in ten years was also i)ut for- 
ward; but such a proposal would place 
even the most flourishing concern in difli- 
culties. l\rr. McDonnell was in a diffi- 
cult position too, because right up to the 
hearing in this Court he was representing 
not only the Brown family who took this 
optimistic view of the company's finan- 
cial position but ho was representing 
Mr. and Mrs. riormasji, and they sup- 
ported the compulsory winding up in 
which case only a fraction of the assets 
of the company would go to those who 
are creditors. What then should be the 
attitude of the Court towards the propo- 
sals such us these ? I desire to quote and 
to adopt a passage in the judgment of 
Bowen, L. J., In re Alambay New Orleans 

Texas and Pacific Junction llxj. Co. (6) 

and it will be remembered that this par- 
ticular ease was referred to in In re Eng- 
lish, Scottish and Australian Chartered 
Bank (4) to which my Lord has already 
made reference. Bowen. L. J. said this; 

"A reasonable compromise must be a corapro- 
miso which cau, by reasonable people conversant 
with the subject, be regarded as beneficial to those 
on both sides who are making it.. Now, I have no 
d^oubt at all that it would be improper for the 
Court to allow an arrangement to bo forced on 
any class of creditors, if the arrangement cannot 
reasonably be supposed by sensible business 
people to be for the benefit of that class as such 
otherwise the sanction of the Court would be a 
sanction to what would bo a scheme of confisca- 
tion. The cbject of this section is not confisca- 
tion. It is not that ono person should be avictira, 
and that the rest of the body should feast upon 
his rigdts Its object is to enable compromises 
to be made wbicli are for the common benefit of 
seme class of creditors as such.” 

That passage is at p. 243 of the re- 
port. The Court is of course not a mere 
machine for registration. It will look 
into the proposed sclieme raucli as a Court 
of appeal will canvass, if asked to do so, 
the decision of a jury, to ascertain if 
there was roasonal)le evidence to support 
their verdict; hut it will, I think, always 
also prefer a living scheme to a compul- 
jSory liquidation bringing about an end 
to a company, and usually without any 
hope of payment in full. I incline also 
to think that the onus of showing that 
jiuiy scliome is unreasonable would prima 
pacio fall on tlie objectors. 

I approve of the substantial reduction 
in debentures interest mentioned by my 
Loj-d and alsoofjhe slight reduction in 
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the rate of interest on the new prefer- 
ence shares. Such a reduction will, in my 

opinion, giveagreater freedom to the com- 
mittee and to the liquidators in the fur- 
therance of their now arrangement and an 
increased power to deal with unforeseen 
eventualities because the margin of liquid 
annual finance would be substantially 
enlarged. There are objections to every 
scheme and I can see objections in this 
one here, but they are not insuperable or 
fundamental objections; and I therefore 
prefer this constructive compromise to 
the compulsory liquidation put forward 
by those who raise tlieir objections in 
such a half-hearted way. For those rea- 
sons I agree with the modified sanction 
proposed by the learnedChief Justice and 
that the appeal should be allowed. 
k.n./r.k. Appeal allowed. 
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Page, C. J. and Mya Bu, J. 

Steel Brothers & Co, LirL —Appellants. 

V. 

Tokersee Mooljee — Respondent. 

First Appeal No. 214 of 1931. Decided 
on 9bh May 1932, against decree of High 
Court in Civil Regular No. 22 of 1931, 
D/- 27feh November 1931. 

— Construction — Contracts are to be 
construed according to real intention of par- 
ties to be collected from language used — 
Effect is to be given to every word used and 
every word is to be interpreted according to 
ordinary and natural meaning. 

Contracts uro to be construed according to the 
real intention of the parties to bo collected from 
the language they have used. Effect is to be 
given if possible to every word used and every 
word is to bo interpreted according to its ordi- 
nary and natural moaning unless such cousiruo- 
tiou would bo contrary to the manifest intention 
of the parties or would necessarily lead to some 
contradiction or absurdity. [P 163 C 2] 

A suit was brought for damages for failure to 
take delivery by vendee of certain rice under an 
agreement. Under Cl. 8 of the agreement deli- 
very was to be taken ex-Hoppor in November 
1930 and the sellers had the option of fixing any 
date in the month of Novembjr on which deli- 
very was to tako plaoa. Under Cl. 19 the sellers 
had the right to select any mill from among 
certain mills as the place whore delivery was to 
be made and in order that buyers might know 
when and where they are to take delivery, the 
sellers had to give timely notics to the buyers of 
the date on which and the place where the sellers 
had fixed that delivery was to be effected. Upon • 
receipt of the notice fixing the date and place of 
delivery the buyers oamo under an obligation to 
provide gunnies and twine and cash at the date 
and place so fixed, and to send a reprosontative 
to accept delivery or reject the rice as per dell. 
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very made ex-Hopper. Hilling notice was issued 
on 4th November, but the sellers were^ not 
ready or willing or in a position to give delivery 
of rice pursuant to notice, but claimed that they 
were at liberty to postpone the milling and deli' 
very dc die in diem until the last day of Novem- 
ber if it was to the seller’s interest to do so. 

Held : that having regard to the form of the 
contract when the sellers had exercised the option 
of fixing the date and the place of delivery they 
were not entitled to alter the date or place so 
fixed for delivery without the buyer's cousent 
and the construction sought to be placed on the 
contract by the sellers would be neither good 
sense nor good law and that the sellei;^ were not 
entitled to any damages for not taking delivery 
on the postponed date. [P 166 C 1] 

Held further : that if the buyers bad rejected 
the rice tendered for delivery at the date and 
place fixed by the sellers for delivery, the sellers 
would be entitled at a later date within the 
period named in the contract to make another 
tender of the rice under the contract ; Godding- 
ton V. PaleologOf (1848) 2 Ex, 193 ; Gath v. Lees, 
(1864) 3 H. & 0. 558; 6 Ca2. 681 ; Brot/;n v. 
Royal Insurance Co., (1850) 1 El, & El, 853 ; 
Hoyick V. Muller, (1881) 7 Q. B. D. 92 ; Reuter 
Hufeland Si Co. v. Sala & Co., (1879) 4 C. P. D. 
239 and Borrowman v. Free, (1879) 4 Q. B. D. 
500, Rel. on. LP 164 C 1] 

Clifton — for Appellants. 

Bafi and T ^pahany Eespondont. 

Page, C. J . — This is an appeal from a 
decree of Das, J., dismissing a suit by the 
appellants to recover damages for failure 
to take delivery of 200 tons of rice. The 
contract is set out in the bought note, 
Ex. P, of which the material clauses run 
as follows : 

“Rangoon, 18th September 1930. (l) We have 
this day bought from Steel Brothers & Co. Ltd., 
the undornoted rice of the description and on 
terms and conditions as follows : 400 tons bags 
at 355 per 100 baskets of 75 lbs. each, Kanaungtoe 
Small Mills Quality. (4) Gunnies and twine to 
be supplied by buyers or if sellers’ gunnies are 
used, owiug to late arrival at mill of buyers' 
gunnies, or other causes, Rs. 75 per 100 gunnies, 
and if sellers’ twine is used Rs. 2 per 100 bags 
for the same will be charged. (7) The rice is to 
be milled by day or night at sellers’ option. 
(8) Delivery to bo taken ex-Hopper November 
1930, date at sellers’ option and payment to be 
made in cash, before any rice is removed, but not 
in any case later than immcdiatelv after milling. 
Payment in cash on completion of the milling of 
each 1,000 bags if required. (9) If the market 
price of the abovementioned rice declines prior 
to milling, sellers shall have the right of requir- 
ing buyers to deposit with sellers the margin 
between contract price and market price of the 
day on which such milling notice is issued for 
the rice deliverable under this contract. Failing 
the deposit of such margin as stated prior to time 
fixed for commencement of milling sellers shall 
have the right of cancelling this contract, and of 
claiming on buyers for any difference between 
the sale price and market price of the day on 
which milling notice is issued for rice deliverable 
under this contract. (10) Sellers have the right 
-of disposing of any rice milled against this con- 
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tract by private or public sale on buyers’ account 
should they fail to pay within 24 hours of pre- 
sentation of bill. Where gunnies have been sent 
by the original buyers sellers shall have the right 
of appropriating the proceeds of the gunnies and 
twine towards any loss sustained on the resale. 
(11) All risk of fire, -damage by rats, and other 
contingencies to be borne by buyers from the 
time the rice is milled. (16) Accidents to machi- 
nery, strikes or sickness of mill hands or coolies, 
always excepted. (17) No claim whatever to be 
made by buyers after delivery of the rice has 
been taken ex-Hopper. (19) Sellers to have the 
right of delivering under the contract the mil- 
ling of Messrs. Bulloch Bros. Sc Co. Ltd , and/or 
Steel Bros. & Co. Ltd., aud/or the Burma Co. 
Ltd., and/or Ellermau’s Arracan Rice & Trading 
Co Ltd., and/or The Anglo Burma Rice Co. Ltd., 
and/or Joseph Heap & Sons. Ltd. 

Broker Messrs. R. Korsi Sc Co. 

Signed Tokarsee Mooljee & Co.” 

The first question that arises is, Whafc 
is the meaning and effect of these clauses 
in the contract, and, in particular of 
Cls. 8 and 19 ? 

“The rule of construction applicable in general 
to all written contracts is, that they are to be 
construed according to the real intention of the 
parties to be collected from the language they 
have used : that effect is to be given, if possible 
to every word used, and that every word is to be 
interpreted according to its natural and ordinary 
meaning, unless such construction would be con- 
trary to tbe manifest intention of the parties, or 
would necessarily lead to some contradiction or 
absurdity : Per Kelly, G. B., in Coddington v. 
Paleologo (1) at p. 200.” 

In ray opinion, the construction of this 
contract is free from difficulty. Under 
Cl. 8 delivery is to be taken ir. November 
1930 and the sellers have the option of 
fixing any date in the month of November 
on which delivery is to take place. Under 
Cl. 19 the sellers have the right to select 
any mill from among the mills referred in 
Cl. 19 as the place where delivery is to be 
made, and in order that the buyers may 
know when and where they are to take 
delivery tbe sellers must give timely 
notice to the buyers of the date on which 
and the place where the sellers have fixed 
that delivery is to be effected. Gath v. 
Lees (2), Juggernath Khaji v. J.E. Mar,- 
laclil an (S), Brown v. Boyal Insurance 
Co. (4), HoneJe v. MttUer (5) and Benter 
Hueland & Co. v. Sala Sc Co. (6). I am 

( 1 ) [18481 2 Ex. 193=36 L.J. Ex. 73=15 L. 
T. 631=15 W. R. 961. 

(2) [1864] 3 H. C. 558. 

(3) [18811 6 Cal. 691=8 G L. R. 22.5. 

(4) [18591 1 El. Si El. 853=28 L. J. Q. B. 275 
5 Jur. (ns) 1255=7 W. R. 479. 

15) [18811 7 Q. B. D. 92=50 L. J. Q. B. 529= 
45 L. T. 202=29 W. R. 830 

(G) [18791 4 0. P. D 239=48 L. J. C. P. 492= 
40 L. T. 476=27 W. R. 631. 
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further of opinion, having regard to the 
form of the contract, that when the sel- 
lers have exercised the option of fixing 
the date and the place of delivery they 
are not entitled to alter the date or the 
place so fixed for delivery without the 
huyers’ consent ; and the reason is that 
uj)on receipt of a notice fixing the date 
and place of delivery the buyers come 
urnler an ol>ligation to provide gunnies 
and twine at the date and place so fixed, 
and must send a representative to accept 
delivery or reject the rice as delivery is 
made ex-ITopper (Cl. 17). Further the 
huyers may ho required : 

“to deposit with scller.'i the margin between con- 
tract price and market price of the day on which 
such milling notice is issued for tbe rice deliver- 
able under this contract." 

And under Cl. 8 the huyers must also 
be ready to pay the purchase price in 
cash : 

“before any rice is removed, but not in any case 
later than immediately after milling. Payment 
in cash on completion of the milling of each 
1,000 bags if required." 

On behalf of the appellants it was 
urged that upon a true construction of 
the contract the sellers were at liberty 
to alter the date and place fixed for deli- 
very as often as they chose, so long ns 
delivery was given during the mouth of 
November, and tliat, although the buyers 
would be bound to take delivery on any 
day for which the sellers had sent a 
notice fixing the date and place of deli- 
very, and must he ready with gunnies, 
twine, cash and a representative at the 
mill on that day, the sellers were at 
liberty to postpone the milling and deli- 
very de die in diem until the last day of 
November, if it was to the seller’s inte- 
rest to no so. Such a construction, in 
my opinion, would be neither good sense, 
nor having regard to the terms of the 
contract, good law. It may be that if 
the buyers rejected the rice tendered for 
delivery at the date and place fixed hy the 
sellers for delivery the sellers would be 
entitled at a later date within the period 
named in the contract to make another 
tender of the rice under the contract, Bor- 
rowman v. Free (7); hut that is not the 
question that arises in the present case. 

In my oi)inic>n, the meaning and effect of 
thecontract isclear and unambiguous, and 
the only substantial issue that falls for 
determination in the present case is whe- 
ther the appellants in fact fixed the date 

(7) [1870] -1 Q. 15. n. 500=48 L. J. Q. B. G5. 
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and place when and where delivery was 
to be effected, and gave timely notice on 
that behalf to the respondents. If the 
appellants did not fix the date and place 
of delivery under the contract and/or 

failed to give notice thereof to the res- 
pondents, the suit must fail, for it is 

clear that if the appellants did not inform* 

the respondents of the date when and 
the place where delivery was to be taken^ 
they cannot recover damages from the 
respondents upon the ground that the 
respondents committed a breach of the 
contract in failing to take delivery of the 
rice. On the other hand, if the sellers 
exercised their option of fixing the date 
and place of delivery and gave timely 
notice in that behalf to the respondents,, 
tbe further question will arise whether 
on the date and at the place fixed for 
delivery the appellants w’ere ready and 
willing to make delivery of the rice. 

Now, it is common ground that the 
delivery of rice ex Flopper is the last 
stage in the process of milling, for as the 
rice is milled it is passed down a shoot 
out of the hopper and projected into the 
buyers’ gunnies. It follows therefore — 
indeed, it was nob a matter in dispute — 
that in a contract in which delivery is 
to he ex-Hopper the date fixed for milling 
is the date fixed for delivery. It is also 
common ground that in the rice milling 
trade in Eangoon the only notice that is 
given of the date and place that has been 
fixed for delivery is hy the sellers send- 
ing to the buyers what is called a milling 
notice. Milling notices in essential res- 
pects are in common form as used by rice- 
millers in Rangoon, and it is an agreed 
fact that in the present case the only 
notice which the appellants as sellers gave- 

to the respondents as buyers that they 
had exercised their option of fixing the 
date and place of delivery was by two 
milling notices Nos. 380 and 381 (Exs. Q-l 
and Q-2). These milling notices are iden- 
tical in form, and run as follows: 

"Steel Bros. A Go., Ltd., Rangoon, Ist Novem- 
ber 1030. ISlessrs. Tokiirseo Mooljoe d: Co. Sale 
Note No. W-4G0. Dear Sir, This is to give you 
notice that wo shall comraenco milling for vou 
at our lower mill, Kanaungtoo, on 4th November 
at 6 a.m. against above sale^OO tons S.M.S. Nov. 
Please arrange that gunnies and twine are at 
our mill in good time and that you have repre- 
sentative to pass the rice during milling. I( 
gunnies are not sent to our mill wo will charge 
76 per cent. This notice must bo presented at 
our mill by the person appointed by you to pass 
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the rice. Youis faithfully, per pro. Steel Bros. 
Co., Ltd ” 

Now, it is the practice of the rice 
millers under a contract in the form of 
Ex. P to issue a milling notice for not 
more than 100 tons, or 1,000 bags and 
this notice is usually sent a day or two 
before the date fixed for milling. Having 
regard to the course of trade, in my 
opinion, under the contract in suit, the 
sellers were not bound to deliver the 
whole bulk of the 400 tons on the same 
date or at the same mill and might deli- 
ver the rice on such dates under Cl. 8 
and at such mills under Cl. 19 as they 
choose to fix. With regard to 200 tons 
of the 400 tons referred to in the bought 
note no question arises in this case, and 
the matter in dispute in the present suit 
relates to the 200 tons referred to in the 
milling notices Nos. 380 and 381. Now, 
having regard to the form of the contract 
and the milling notices I am of opinion 
that prima facie each milling notice was 
a notice that the sellers had fixed the 
date and place of delivery of 100 tons of 
rice under the contract, and if that was 
-the object and effect of these notices the 
suit must fail, for it is conceded by the 
appellants that neither on 4th November 
1930 nor on 10th November 1930 (to 
which date the appellants purported to 
postpone the milling notices) were the 
appellants ready or willing or in a posi- 
tion to deliver 100 tons of rice or any 
part thereof pursuant to milling notices 
Nos. 380 and 381, or either of them. 
Now, it cannot be doubted, I think, that 
on the face of it a milling notice purports 
[to fix the date and place of delivery, and 
the opinion that I have formed that this 
is the effect of a milling notice is streng- 
thened when it is borne in mind that a 
contract in the form of Ex. P not only 
imposes serious obligations on the buyers 
but that according to evidence adduced 
at the trial which T am prepared to ac- 
cept, a milling notice is treated in the 
rice market as a tender of delivery of the 
amount of rice therein referred to. More- 
over under Cl. 9 of the contract the mill- 
ing notice is expressly stated to fix the 
time for commencement of milling, and, 
although in the present case where the 
terms of the contract are clear and un- 
ambiguous it is not necessary (if, indeed, 
it is permissible) to have re 20 urse to 

contemporanea expositio’ it is nob un- 
interesting to observe that the appli- 


cants’ broker, Korsi, in the course of his 
evidence stated that: 

“if it is a contract for delivery in all January , 
if the purchaser has no right to fix the date of 
delivery and if the miller has the right to fix the 
date of delivery ex-Hopper, and does so, the miller 
would be bound to make delivery ex-Hopp^r on 
the date thus fixed according to the terms of the 
contract.” 

And Mr. Ady, a rice broker who gave 
evidence on behalf of the appellants sta- 
ted that : 

” In a contract in which the buyer gives the 
seller the option to fix a date for the delivery of 
rice and the seller does so in writing, the date 
thus fixed becomes a fixed date for delivery and 
the seller is bound to deliver on that day and 
is not entitled to postpone the milling,” 

Onl3th Novemberl930 the respondents 
claimed the right quoad the rice referred 
to in the two milling notices to cancel 
the contract of 18bh September 1930, 
On 26bh November 1930 the appellants 
wrote to the respondents : 

” Re Cont. W 400 M/N. 330/100 tons S. M. S, 
November. Please note that our lower Kanaun- 
gtoe Mill will commence milling the above at 
5 a. m. on 27tli instant. Kindly send your re- 
presentative without fail. Yours faithfully, 
Per Pro. Steel Bros. & Co. Ltd., (Sd.) J. Kirk- 
wood.” 

And on the same date the appellants 
sent , a similar letter in respect of the 
milling notice No. 381. Mr. Lorimer, 
the Manager of the appellants’ lower 
mill at Kanungtoe, stated that : 

” We started milling against milling notices 
380 and 381 on 27tb November 1930 and conti- 
nued on 28th November 1930. We completed 
1,900 bags on 28th November 1930 this was for 
the whole of No. 380 and 900 bags of No. 381. 
The last 100 bags of No. 380 were completed on 
29th November 1930 at Ellerman’s,|Kanaungtoe. 
The whole 2,000 bags were in our own gunnies; 
the 2,000 bags left my mill after the sale which 
was arranged by the office through Morrison & 

Co.” 

Now, in para. 4 of the appellants’ re- 
ply to the respondents’ written state- 
ment the appellants pleaded : 

” (4) Plaintiff company admits postponement 
of the time for milling, and alleges that by an 
established custom of the Rangoon rice trade 
millers are entitled to postpone the time of mill- 
ing stated in a milling notice to any later hour 
or date within the contract time.” 

And in para. 3 they pleaded : “ (3) 
Plaintiff company denies that the issue 
of a milling notice is the exercise of an 
option to deliver rice.” (Here the judg- 
ment after discussing the evidence in re- 
gard to usage to the effect that the sell'r:^ 
in the contract in the form of Ex. P 
were entitled to cancel or postpone the 
milling notices once given as a matter of 
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.right, the judgment proceeded;) Al- 
though, in my opinion, it may happen 
that the date or place set out in a mill- 
ing notice sometimes is altered, I am not 
satisfied that it has been proved that 
whereas the buyers are bound by a mill- 
ing notice the sellers are not in any way 
bound thereby, and can if they elect to 
do so, without the consent of the buyers 
give a fresh milling notice for any day 
in the period within which delivery is to 
be made under the contract. It becomes 
unnecessary in these circumstances, as I 
have stated, to consider whether the 
Court would be prepared to give effect to 
such an usage if it wore to bo proved. 

It is sufficient to hold that whether the 
case presented on behalf of the appellants 
or that presented on behalf of the res- 
l)ondents is accepted, in either case the 
suit must fail, because if as the respon- 
dents contend, the milling notices, 
Nos. 380 and 381 fixed the date and place 
when and where delivery w’as to be effec- 
ted under the contract, it is common 
ground that at the date and place named 
in these two milling notices the appel- 
lants were neither ready nor willing nor 
in a position to make delivery of rice 
pursuant to the oontraob of 18th Septem- 
ber 1930. On the other hand, if the 
milling notices did not operate as notices 
that the sellers had exorcised their op- 
tion of fixing the date and place of deli- 
very under tlie contract, as it is common 
ground that no other notice in that be- 
half was given by the sellers to the buy- 
ers, the suit in that event also must fail, 
because in such circumstances the sellers 
would not be entitled to recover dama- 
ges from the buyers for breach of con- 
tract in failing to take delivery of the 
rice. For these reasons in my opinion 
the appeal fails, and it is dismissed with 
costs. 

Mya Bu, J. — I agree. The appellants 
are in my opinion in a dilemma. The 
case turns upon a short point as to the 
effect of the milling notices, Exs. Q-1 
and Q 2, in this case. The appellants 
contend that although by those milling 
notices they fixed the date for the mill- 
ing of the quantity of rice mentioned in 
the notices, they were not bound to mill 
the rice on the date so fixed but had an 
option to refuse to make delivery ex- 
Hopper on the date mentioned in the 
milling notices. If this proposition 
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holds good — but the evidence in my opi- 
nion is insufficient to establish the al- 
leged usage in support of the proposition 
then the appellants had not fixed the 
date of delivery or in other words had 
not notified to the respondents the date 
of delivery, as they were bound to do 
under the contract, before complaining 
of a breach of the contract on the part of 
the defendants. That a notice fixing the 
date of delivery as contemplated by the 
contract was essential there can be no 
doubt, because the sellers had the option 
of choosing not only the date but also 
the place at which delivery' was to be 
given. The appellants’ letter to the res- 
pondents of 26th November 1930. is in 
the same form as theotlier milling notices 
in terms of which the appellants had 
failed to act. Therefore, by their letter 
of 26th November 1930 the appellants 
are not placed in a better position than 
by the earlier milling notices. Then if 
as the appellants contend, the milling 
notices carried no guarantee on their 
part that delivery would be made on the 
date mentioned neither the milling notices 
nor the letter of 26th November 1930 
w'ould have amounted to a notice calling 
upon the respondents to bake delivery of 
the rice which they had contracted to 
buy: and in that case the result will be 
that .there would be no basis for the 
claim for damages for breach of the con- 
tract on the part of the defendants. 
If however the milling notices are given 
the importance that they are shown up- 
on the evidence to deserve, viz., that 
they are notices fixing the date of deli- 
very, milling and delivery being insepar- 
able processes in the making of ex-Hop- 
per delivery of rice, then the appellants 
failed to act up to the terms of their 
own notices by falling to mill the rice 
on 4th November 1930. Having thus 
failed to make commencement of delivery 
upon the date which the appellants had 
the option and were under an obligation 
to fix, they had no right to exercise the 
option again after the faiture without the 
consent of the buyer: Gath v. Lees (2). 

I do not think that there is anything 
which I can usefully add to the discus- 
sion of my Lord the Chief Justice with 
reference to the evidence of usage in this 
case. I entirely agree that the evidence 
failed to establish the allegation that sel- 
lers can postpone milling, and thus post- 
pone delivery from the date mentioned 
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in the milling notices entirely in their 
discretion and without regard to the 
■wishes of the buyers. 

p.N./r.E. Appeal dismissed. 
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Page, C, J. 

Tail Waiiig and anothet Appellant. 

V. 

Bo Hein — Respondent. 

Civil Misc. Appeal No. 69 of 1932, 
Decided on 9th June 1932, against decree 
of Dist. Judge, Tavoy, in Civil Appeal 
No. 5 of 1932. 

(a) Companies Act (1913), S. 4 — Society 
consisting of more than twenty persons 
formed to help the poor — Society doing 
money lending business and out of the 
gain subscription to be returned to members 
— Society falls under S. 4. 

An unregistered society of 124 members was 
formed with the primary object of aiding the 
Chinese indigent or in temporary financial em- 
barrassments. Every earning member was re* 
quired to pay Re. 1 as monthly subscription. 
Subsequently by a resolution the society re- 
quired that its members should pay one or more 
annas per day, and form a fund out of which 
any Chinese person could get a loan at 2 per 
cent per mensem in bis difficulty; that such 
contribution was to continue for three years 
after which period the amount contributed was 
to be returned to the members and the interest 
accrued thereon by lending was to be spent in 
charity. 

Held : that the society was formed inter alia 
for the purpose of carrying on a money lending 
business that had for its object the acquisition 
of gain by individual members of the society 
and therefore the society fell within S. 4. 

[P 168 G 2] 

(b) Companies Act (1913), S. 4 (2) — Mean- 
ing of “gain.” 

The word “gain” means acquisition. It has 
no other meaning. Gain is something obtained 
or acquired. It is not limited to pecuniary 
gain. The word “pecuniary” will have to be 
added to limit it so. And still less is it limited 
to commercial profits. Commercial profits, no 
doubt, are gain, but there is nothing limiting 
gain simply to a commercial profit. The words 
may be taken as referring to a company which 
is formed to acquire something, or in which the 
individual members are to acquire something, 
as distinguished from a company formed for 
spending something, and in which the indivi- 
dual members are simply to give something 
away or to spend something, and not to gain 
anything. [P 168 C 1] 


P. B. Sen — for Appellant. 

B. P. Pandit— iov Respondent. 

Judgment.— This appeal must be 
allowed. The suit is a representative 
suit brought by the President of the Sun 
Main Society, Tavoy for the recovery of 
Rs. 1.568, money lent to the defendant. 
In the original plaint the plaintiff is 
described as the Sun Main Society, a 
Chinese firm carrying on money lending 
business, by their President Bo Plein. 
An objection having been taken to the 
maintainability of the suit the plaint was 
amended. In the amended plaint the 
plaintiff was described as Bo Ilein, 
President of the Sun Main Society, on 
behalf of himself and all' the other mem- 
bers of the Society, Zayit Quarter, Tavoy. 
The learned Subdivisional Judge of 
Tavoy dismissed the suit upon the 
ground that it fell within the ambit of 
S, 4, Companies Act, and that the society 
being unregistered the suit could not be 
maintained. On appeal the learned Dis- 
trict Judge reversed the decision of 
the Subdivisional Court, and remanded 
the case to be heard and determined on 
the merits holding that the society did 
not fall within the ambit of S. 4, Com- 
panies Act. The question is whether the 
society offends against S. 4, Bub-S.(2), 
which runs as follows: 

“No company, association or partnership 
consisting of more than twenty persons shall 
be formed for the purpose of carrying on any 
other business (thabis other than banking) that 
has for its object the acquisition of gain by the 
company, association or partnership, or by the 
individual members thereof unless it is regis- 
tered as a company under this Act, or is formed 
in pursuance of an Act of Parliament or some 
other Act of the Governor General in Council or 
of Royal Charter or Letters Patent.” 

The objects of the society were set out 
in an application by the plaintiff for 
leave to sue under 0. 1, R. 8, Civil P. 0. 
Paras. 1 to 3 of the application run as 
follows: 

That at Tavoy, on Ist January 1925, a 
society named Sun Meinsooiety was formed 
with the object of providing a shelter for 
Chinese new arrivals until they secure some 
work, rendering assistance to them in time of 
privation and arranging funerals of any that 
die destitute. (21 That every earning member is 
required to pay Re. 1 as monthly subscription. 
(3) That on 29th April 1928, at a general meet- 
ing of the society it was resolved that members 
should pay one or more annas per day, and form 
a fund out of which any Chinese person whe- 
ther, member or not, could get a loan at 2 per 
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cent per mersom in time of his difficulty, that 
such contribution should continue for three 
years, that at the end of three years, the am- 
ount contributed should be returned to the 
members and the interest accrued thereon bv 

lending in the above manner should be spent in 
charity.” 

Now. Sir George -Teasel, M. R., in lyi 
re, Arthur Average Association for Bri- 
tish, Foreign and Colonial Ships (l) 
observed, at p. 546: 

.1 R yoti come to the meaning of the word 
‘ gain” it means acquisition. It has no other 
meaning that I am aware of. Gain is some- 
thing obtained or acquired. It is not limited to 

pecuniary gain. We should have to add the 
word “pecuniary” so to limit it. And still less 
is it limited to commercial profits. The word 

be observed, is not “gains” but 
g.iin,” in the singular. Commercial profit.^, no 
jdoubt. are gain, but 1 cannot find anything 
Jlimiting gain simply to a commercial profit. I 
take the words as referring to a company which 
is formed to acquire something or in which the 
individual members are to acquire something, 
as distinguished from a company formed for 
spending something, and in which the indivi - 
dual members are simply to give something 

away or to spend something, and not to gain 
anything. 

Now, there is no doubt that the pri- 
mary object of this society is not to 
confer any benefit upon the association 
as a body or its individual members, the 
society having been formed for the pur- 
pose of aiding the Chinese who are in- 
digent or in temporary financial em- 
barrassments. On the other hand there 
is no doubt that the society carries on a 
money lending business and there is no 
doubt that the object of carrying on this 
business is the acquisitfbn of gain. The 
question is: Is the object the acquisi- 
tion of gain by the company, association 
or partnership or by the individual 
members thereof? I do not think that 
the object of the society in carrying 
on its money lending business was the 
acquisition of gain by the company, be- 
cause the company as such giined no 
benefit over which it had any disposing 
power at all. But was the money lend- 
ing business carried on with the object 
of the acquisition of gain by the indivi- 
dual members or some of the individual 
members of the society? I am bound to 
say that, I think it was. In WJI. Kraal 
V, 71. Whymper (2) the individual 
subscribers to the company usver were 
entitled, however great the reserve fund 
in the possession of the society might be, 

(1) [1875] 10 Gh. 542=14 L. J. Ch. 609=32 
L T. 713=23 W. R. 939. 

(2) 11890] 17 Gal. 780. 
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them. The members oi tne society 

-o such would not receive any part of 

the funds in the possession of the com- 
pany. 


In the present case however the facts 
are different. The members of the so- 
ciety under the resolution of 25th April 
1928 became under an obligation to pay 
one or more annas a day as a permanent 
contribution to the funds of the society 
for three years. It was with the pro- 
ceeds of these contributions that the 
society carried on its business of money 
lending. What was the object for which 
the gains resulting from the money lend- 
ing business were acquired? In my opi- 
nion partly to recoup the sums which 
the members had contributed to the 
society for three years, and partly in 
order that the society should be in a 
position to expend the surplus of the 
gains from the business of money lend- 
ing upon charitable projects. Suppose 
the business of money lending was car- 
ried on by the society at a loss, what 
would be the result? Clearly the mem- 
bers would lose the amount of their con- 
tributions. Suppose the business was 
carried on at a profit, what would bo the 
result? The members would receive 
back the contributions that they had 
made for three years. Unless the busi- 
ness was carried on at a profit the mem- j 
hers would lose all the money that they 
had contributed for the purposes of the 
society. In these oiroumstanoos it ap- 
pears to me that this association was 
formed inter alia for the purpose of oar-' 
rying on a money lending , business that 
had for its object the acquisition of gain’ 
by individual members of the society. II 
that be so, it follows that the society 
falls within S. 4, Companies Act, and as 
it is admitted that the number of its 
members is 124, and that it is not re- 
gistered as provided by law, the suit 
must fail. 

The result is that the appeal is al- 
lowed, the decree of the Distrioi Court 
set aside, and the decree of the Subdivi- 
sional Court restored. No order for 
costs. 


b,r./r.k. 


Appeal allowed. 


I 
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Page, C. J. and Mya Bu, J. 

Secretary of State^ Burma Eys. — Ap- 
pellant. 

V. 

Rangoon Corporation — Respondent, 

Special First Appeal No. 83 of 1932, 
Decided on 2nd August 1932, against 
decision of Small Cause Court Judge, 
Rangoon. 

(a) Rangoon City Municipal Act (1922), 
S. 80 (2)— In assessing Burma Railways to 
Municipal taxation “profit basis” system 
should be followed. 

The correct method of ascertaining the annual 
value of the Burma Railways under S. SO (2) is 
to find out the annual assessable value of the 
Burma Railways undertaking as a whole, and 
after deducting the annual assessable value of 
the indirectly productive portion of the whole 
undertaking, to multiply the resultant figure 
representing the annual assessable value of the 
directly productive portion, that is, the tunning 
lines, by the gross receipts earned in the'muni- 
cipal area of the City 'of Rangoon, and to divide 
the said sum by the gross receipts earned by the 
Burma Railways undertaking as a whole. By 
adopting this system a simple, fair and reasona- 
ble assessment of the “annual value” of the 
hereditament within the taxable area of the 
city of Rangoon will be obtained 'and such a 
system will conform to the two fundamental 
principles of the law of rating, viz., (1) that the 
aggregate of the rates payable by the railway in 
the various municipal area through which it 
runs must not exceed the rates payable by the 
undertaking as a whole, and (2) that the assess- 
ment of the hereditament in each area must be 
based upon the profits earned in the locality in 
which the hereditament is situate. (Case law 
referred ) [P 171 C 1] 

(b) Rangoon City Municipal Act (1922), 
S. 92 (1) — S. 92 does not apply to buildings 
of Burma Railways undertaking. 

Notwithstanding the enactment of S, 92 and 
the transfer of the Burma Railways undertaking 
to Government, 'the assessment of the Burma 
Railways continues to be regulated by S. 135, 
Railways Act, and S. 92 (l) does not apply to the 
buildings of the Burma Railways uudertaking. 

LP 172 C 1] 

A. H. L. Leach— lor Appellants. 

N.M, Coioasjee and Jeejeehhoy — for 
Respondent. 

Page, C, J . — This is an appeal under 
S. 91 (3), City of Rangoon Munici- 
pal Act of 1922, against ‘the basis or 
principle of assessment,’ which the 
learned Chief Judge of the Rangoon 
Small Cause Court has held must be 
applied in assessing the Burma Railways 
to Municipal taxation in Rangoon. 

In S. 80 (2) it is provided that: 

“property taxes shall be levied upon the gross 
annual rent for which buildings and lands 
liable to taxation may reasonably be expected to 
let, from year to year, and in the case of houses, 
may be expected to let unfurnished.” 

1932 R/22 & 23 


Now the term “gross value” means the 
annual rent which a tenant might reason- 
ably be expected, taking one year with 
another, to pay for an hereditament, if 
the tenant undertook to pay all usual 
tenants’ rates and taxes and title com- 
mutation rent charge, if any, and if the 
landlord undertook to bear the cost of 
the repairs and insurance and the other 
expenses, if any, necessary to maintain 
the hereditament in a state to command 
that rent: 

“This standard of value can be readily ap- 
plied to ordinary house property, or indeed, to 
any undertaking entirely contained within the 
boundaries of one rating authority; but when 
the subject of consideration is the property of a 
railway company, whose lines tread through 
numbers of parishes, its application is far from 
simple. Nevertheless it must be remembered 
that the sole standard is the standard of rent 
payable for the use and occupation of the parti- 
cular property by a tenant from year to year: 
per Lord Buckmaster, L.G, in Great U’esterfi 
and Metropolitan Ry. Cos. v. Kensington Assess- 
ment Committee (l)at p. 35,” 

and 

“the rent must be fixed in accordance with the 
real value of the section to the company con- 
cerned, because that is the footing on which a 
tenant would base his offer of rent if he be not 
exposed to extortion: per Lord Loreburu, L.C., 
in Great Central Railways v. Banbury Union 
(2) at p. 85.” 

Now the difficulty of laying down any 
principle of assessment pursuant to which 
a railway can be made amenable to taxa- 
tion upon a fair and reasonable basis 
was foreseen long ago. It is this: 

“a railway is an undertaking extended 
through a multitude of rating areas. Generally 
no section of it situated in any rating area 
would be rented by any tenant except as a com- 
ponent part of the system. Yet the governing 
statute requires the rateable value of every such 
section to be ‘the rent at which the same might 
reasonably be expected ;to let from year to yeare 
after making the prescribed deductions. Ob- 
viously a natural way of ascertaining the rate- 
able value of such a section in obedience to the 
statute is to consider at what rent it would be 
hired by the railway company to which the 
entire system belongs; usually no other tenant 
is conceivable. In such a state of things the 
railway company might be willing to pay almost 
any rent for a section of the main line without 
poesession of which its whole business might be 
dislocated and half ruined. But the statute 
speaks of a rent which might “reasonably” be 
expected, and this excludes the idea of an op- 
pressive demand fixed upon imagined neces- 

(1) [1916] A. G. 23=85 L.J.K.B. 63=113 L. T. 

1074=80 J. P. 81=14 L, G. R. 1=59 S.J. 

744=31 T.L.R. 608. 

(2) [1909] A.O. 78=78 L.J.K.B. 225=100 L.T. 

89=7 L. J. R. 227=73 J. P. 59=53 S. J. 

177=25 T.L.R. 143. 



170 Rangoon Secy, of State v. Rangoon Corporn. (Page, C. J.) 


1932 


sities: per Eord Loreburu in Great Central 
liys. V. Banbury Union (2) at p. 81/* 

la these circiirnstances from time to 
time various formulas or hypotheses have 
been enunciated as supplying a reasona- 
ble test for ascertaining the annual rent 
that a hypothetical tenant might be 
expected to jiay for the use and occupa- 
tion of the section of the railway com- 
prising the liereditament to be assessed. 
As I had occasion to point out in Nara. 
yan Chandra Das v. Municipal Commis. 
sinners, Panhati (3) at p. 167 (of 57 CaL): 

“In exceptional cases where the rent that a 
hypothetical louaut might reasonably be expec- 
ted to pay for the holding carmot be ascortaiaod 
by methods which would bo ctlicacious in uor* 
mal and ordinary cases, for oxamplo, whero tbo 
holding consists of aland upon which a railway, 
a ga-^work, a catchment area, or a building 
such as the Bodleian Library at Oxford is situ- 
ate, rough and ready tests alone may bo availa- 
ble for ascertaining the annual rent that a hypo- 
thetical tenant of the holding nright reasonably 
bo expected to pay, but in every case the annual 
rental value is the basis of the assessment.” 

I am clearly of opinion that any 
formula or tost for ascertaining the 
annual value of a hereditament, what- 
ever its nature may be, that does not 
take into account and is not based upon 
the actual or estimated profit-earning 
capacity of the hereditament in the loca- 
lity in which it is situate must ox neces- 
siiat roi he fallacious, and will offend 
against a fundamental principle of rating 
law. 


person in occupation of the hereditament. 
In my opinipn an assessment based upon 
the contractors’ test’ in the case of a 
railway is open to grave objection; it 
does not provide even an approximate 
estimate of the profit-earning capacity 
of the particular hereditament under 
assessment; and it might well result in 
the aggregate of the rates paid by the 
railway in the several areas in which 
the line was situate exceeding the rates 
reasonably payable upon an assessment 

of the annual value of the railway under- 
taking as a whole. 

In order to meet objections such as 
those inherent in the the contractors’ 
test system the “whole undertaking” or 
profit, basis principle of assessment was 
devised, under which assessees who 
owned hereditaments in several taxing 
areas, such as canals, gas works or water 
works %vero assessed upon the basis of 
the profits earned by the whole under- 
taking. 

In Kingston Union v. Metro 2 )olitan 
Water Board (4), Lord Atkinson obser- 
ved at p. 346. ■* 

* Tho method followed in the case of water 
works which run throupdi and supply several 
pirishes is apparontlv this: the rateable value 
of tho whole undertaking is estimated by the 
method prescribed, as I sliall presently show, in 
tho Parochial .Assessment Vet of 1880. Then 
from this sum. in order to ascertain tho rate- 
able value of tho portion of these works situated 


Now, in Idngland from time imniomo- 
ri U until tho enactment of the Railways 
(Vahnition for Rating) Act 1930, 20 and 
21 Goo. 5, Chap. 24 railways were 
asso.^sod under tlio "parochial system.” 
But inivsmucli as that system has never 
been adopted for rating purposes in 
Burma, and it has been abandoned in 
Groat Britain and Ireland in favour of 
tlm “whole undortnking”or “profit basis” 
systom it is unnecessary, and I do not 
pauso to consider tho principle upon 
which the parochial system” of assess- 
ment is based. 

In Burma, until tho I'resent assess- 
ment was made, tho annual value” of 
the Burma Railways undertaking for the 
purposes of Municipal taxation was as- 
certained by ai)plying what is commonly 
called 'the contractors’ test,” that is, tho 
interest on cost which a contractor 
miglit roaso..ahly oxiiect to obtain if he 
provided the land and buildings for tho 

(y) A. I, H. 1980 OftJ. .88 — 121 I. 0. *188—57 


in n given pitrish, tho rateable value of tho indi- 
rectly productive parochial portion of tho whole 
undortakiug is deducted. Tho remainder is tho 
ascertained rateable value of tho productive 
works of tho whv‘)lo undertaking, which sum is 
then apportioned among tho several parishes 
through which tho works of tho undertaking run 
and which they apply. Tho method of apportion- 
ment is npp.ironlly this: tho sum to bo ap- 
portioned is divided amongst tho difforont 
parishes according to Ibo pioportlon which the 
amount of tho gross or net receipts earned in 
each parish boars to tho receipts of the same 
charactor, liko to like, earned by tho whole un- 
dertaking. Tho rateable value of iho indirectly 
productive portion of the undertaking situated 
in caoh parish is thou separately ascertained 
and added to tho value of the directly produc- 
tive works so ascertained, Tho rateable value 
howovor, if ascerlaiuod by this niothod, for all 
tho parishes which tho undertaking supplies, 
and in which portion of its works are situated, 
must never in tho aggregate exceed tbo amounts 
of tho ratoablo value assessed upon tho under- 
taking as a whole/* 

The "profits basis’* principle of assess- 
ment thus explained by Lord Atkinson, 

(4) [192C1 A. 0. 831=95 L. J. K. B. 606=184 
L. T. 488=90 J. P. 69=43 T. L. R. 376= 
24 L. J. R. 105. 
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in my opinion, should now be adopted in 
Burma for the purpose of assessing the 
Burma Railways undertaking under 
S. 80, Rangoon Municipal Act. This 
**profiLS basis” principle of assessment 
has been accepted in England, Scotland 
and Ireland, as providing the most fair 
and accurate test for ascertaining the 
annual sum that hypothetical tenants of 
the several sections of the railway 
would be prepared to pay as rent for 
each hereditament respectively, and both 
parties to the present litigation accept 
this principle of assessment as being the 
best available system to follow in asses- 
sing the Burma Railways. In Burma, 
where there is only one railway under- 
taking, the ascertainment of the profits 
of the railway in any particular taxing 
area is not complicated as it is in Great 
Britain by the intersection and the over- 
lapping of several railway undertakings 
operating over the same lines. In my 
opinion the correct method of ascertain- 
ing the annual value of the Burma Rail- 
ways under S. 80 (2). is to find out the 
annual assessable value of the Burma 
Railways undertaking as a whole in the 
manner set out in statement (B) and 
after deducting the annual assessable 
value of the indirectly productive por- 
tion of the whole undertaking, to multi- 
ply the resultant figure representing the 
annnial assessable value of the directly 
productive portion, that is, the running 
lines by the gross receipts earned in the 
Municipal area of the city of Rangoon, 
and to divide the said sum by the gross 
receipts earned by the Burma Railways 
•undertaking as a whole. B^’’ adopting 
this system I am of opinion that a 
simple, fair and reasonable assessment 
of the ‘ annual value” of the herodita- 
ment within the taxable area of the 
City of Rangoon will be obtained and I 
apprehend that the system that I have 
Enunciated will conform to the two fun- 
damental principles of the law of rating 
bo which I have referred (1) that the ag- 
gregate of the rates payable by the rail- 
way in the various municipal areas 
through which it runs must nob exceed 
the rates payable by the undertaking as a 
whole and (2) that the assessment of the 
hereditament in each area must be based 
upon the profits earned in the locality in 
which the hereditament is situate. The 
assessment in respect of which this ap- 
peal arises may conform to the first of 


these fundamental principles but it cer- 
tainly offends against the second. It ap- 
pears from statement (B) that the asses- 
sor has multiplied the annual assessable 
value of the running lines of tho whole 

undertaking by the train miles run wifchin 

the Rangoon Municipal limit, and has 
divided the same by the train miles run 
throughout the whole system. The fal- 
lacy, as it seems to me, that lies in this 
method of apjiortionment is that all 
train miles aro not of equal value and it 
has been proved— indeed it is obvious— 
that the exigencies of the suburban traf- 
fic in Rangoon necessitate tho rhnning'of 
many trains at a less during the "slack 
hours ’ of the day, although no doubt, 
during the rush” hours the situation is 
different. In Reg. v. London, Brighton 
and Someth Coast Bu.Co.{b), Coleridge, J. 
observed that at p. 359: ’ '* 


against tbe raUeags principle is to bo used that 
aUhougb, as regards tbc railway company an 
entire body with an entire interest, it U a niitfcer 
of iQdifforeDce how yen divide a rate, assumed to 
be entire, for the whole line, yet as the parishes 
are bodies with separate interests, there is a 
manifest injustice in attributing to the same 
space of land tho same proportionable share of 
the whole rate everywhere (the land in the seve- 
ral parislies notoriously earning the profits and 

occasioning the outgoings in very different pro- 
portions); because you cannot do this without 
depriving some parishes of what thev should re- 
ceive, in order to give to others what they should 
not. . . . The value which the land occupied in 
eaca parish produces, after the due allowances, is 

that upon which the occupier is to be rated in 

each.” 


The fallacy that appears to me to un- 
derlie the train mileage” method of ap. 
portionment, as foHovyed by the assessor 
m the present case is inherent also in 
tho route mileage” system which the 
appellant urges the Court to sanction and 
uphold. For the value of the route miles 
also is not uniform, but varies more or 
less in every municipal area through 

system runs. It fol- 
lows therefore that whether the appor- 
tionment of the annual assessable value 

of the running lines throughout the whole 

system between the several taxing areas 
is made by means of the “train mileage” 
or of the “route mileage” method, it can- 
not be sustained either on grounds of law 
or of good sense. The result is that the 
“profits basis” principle of assessment, 
the nature of which I have indicated, 
must be followed, in assessing the Burma 

(6) [1885] 15 Q. B. 313=6 5,7. Gas. 440=20 
L. J. M. 0. 124=15 Jur. 372, 
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Railway undertaking within the Rangoon 
Municipal Act. It was further contended 
on behalf of the appellant, that, inasmuch 
as the Burma Railways are now an 
undertaking belonging to Government, 
S. C2 (l), Municipal Act, applies to rail- 
way property occupied for residential 
purposes and the occupants of which pay 
rent to Government. In my opinion, there 
*13 no substance in this contention. I agree 
with the opinion expressed by the learned 
Chief Judge of the Small Cause Court 
upon this question, and the reasoning up- 
on which it is based. S. 92 must bo read 
as a whole, and S. 92 (l) does not pur- 
port and in my opinion cannot reason- 
ably be held, to refer to the buildings and 
lands of tne Burma railways. At the time 
when the Rangoon Municipal Act of 1922 
\vas enacted the levy of taxes by local 
authorities upon the Burma railways un- 
dertaking was governed and controlled 
by S. 135, Railways Act (9 of 1890). Now, 
S. 92 is a .general section relating to 
buildings and lands” belonging to 
Government and no mention is made in 
the section of the Burma railways. In 
these circumstances, in my opinion, the 
principle ol generalia specialihus non de- 
rogant applies, and for this among other 
sullicient reasons I hold that, notwith- 
standing the enactment of S. 92 and the 
transfer of the undertaking to Govern- 
ment, the assessment of the Burma rail- 
ways by local authorities continues to be 
regulated by S. 135, Railways Act and 
that S. 92 (l) does not apply to the build- 
ings of the Burma railways undertaking. 

It was also contended by Mr. Leach on 
behalf of the appellant that the proceed- 
ings be remanded to the Chief Judge of 
the Small Cause Court for the rehearing 
of the issue whether 4 per cent on the 
capital value of land and 8 per cent on 
the capital value of buildings as set out 
in statement C is not unreasonably high 
assessment in respect of the indirootly 
productive portion of the undertaking. 
This however is a question of fact, and the 
decision of the learned Cliiof Judge of the 
Small Cause Court on this question of 
fact is not open to review under S. 91 (3). 
It is not disputed that the buildings and 
lands in question are liable to assessment, 
but the loarnod advocate contended that 
the learned Chief Judge did nob purport 
to base his decision upon any evidence or 
upon the merits. I do not so road his 
judgment. There wore matenials before 


the learned Chief Judge upon which his 
finding could have been based, and this 
Court has no jurisdiction to interfere 
with it. For these reasons, the order of 
the learned Chief Judge of the Small 
Cause Court is varied in the sense that 
I have indicated. There will be no order 
for costs in either Court. 

Mya Bu, J. — I concur. 

K.N /r.k. Order accordingly . 
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Rage, 0. J. and Mya Bu, J. 

j.ilrs. Lilly Joan Swai7ie — Appellant, 

V. 

Mr.DenyiisHaroldSwaine and another 
— Respondents. 

First Appeal No. 213 of 1931, Decided 
on 23rd March 1932, against order of 
High Court of Judicature, Rangoon, re- 
ported in A, I. E. 1932 Bang. 73. 

(a) Civil P. C. (1908), S. 96— Finding of 
fact depending on credence to be given to 
witnesses —High Court does not interfere 
with such finding in appeal. 

Tho High Court would be slow to interfere 
with a finding of fnct fundamentally depending 
upon the oredenco to be given to the witnesses 
who deposed to tho facts, unless the Court is 
satisfied that the finding at which the learned 
Judge arrived is clearly wrong. [P 173 0 2] 

(b) Divorce Act (1869), S. 14 — Petitioner 
committing adultery and concealing that fact 
from Court — Court hat discretion to grant or 
refuse decree for dissolution of marriage — 
Discretion how to be used stated. 

If a husband or a wife seeks to bo released by 
the Court from tho lie of marriage the petitioner 
ought to come to the Court with clean hands; 
but human nature being what it is, the Court 
has boon invested with a discretion, where the 
petitioner has been guilty of adultery during tho 
marriage, to grant or refuse a decree for dissolu- 
tion of the marriage as it dooms fit having re- 
gard to tho circumstances of tho particular case. 
The discretion conferred by tho Act is intended 
to bo unfettered ; though it should, no doubt, 
bo exorcised not capriciously but cautiously and 
carefully and as far as possible consistently, nob 
only in regard to tho parties themselves, but also 
with reference to tho interests of pulio morality 
and of docout society, which is a consideration 
that must not bo forgotten. The discretion of 
the Court in such oases should be unfettered and 
no hard and fast rules can be laid down os to 
how it should bo used ; (Case law discussed), 

IP 171 C 1, 2] 

AT. A. Gregory— ioY Appellant. 

Paw Tnn—iov Respondent 2. 

Page, C. J.”On 7th September 1920 
the appellant married Dennis Swaine, 
the son of respondent 2 by a former 
inarriaj* 0 . At the time of her marriage 
tho appellant was 22 years of age, and in 
1925 a girl was born to Dennis Swaine 



1932 Mes. Swaine v. Me. 

and Lilly Swaine. On 30fch January 1931 
the appellant obtained a decree nisi for 
dissolution of her marriage with Dennis 
Swaine on the ground of his adultery and 
desertion. During the period that in- 
tervened between the passing of the 
decree nisi for dissolution of the marriage 
and the appellant’s application for a 
decree absolute respondent 2 on 27th 
July 1931, intervened in the divorce pro- 
ceedings by a petition presented under 
S. 16, Divorce Act. In the petition she 
prayed that the decree nisi should not 
be made absolute upon the ground that 
the appellant during her marriage with 
Dennis Swaine had committed adultery 
with the intervener’s present husband, 
and that her adultery had not been 
brought to the notice of the Court during 
the divorce proceedings. The learned 
Judge after hearing the witnesses and 
the arguments presented on behalf of the 
contending parties, found as a fact that 
during her marriage with Dennis Swaine 
the appellant had been guilty of adultery 
with her mother-in-law’s second husband 
one Keith Sharrock. Notwithstanding 
the appellant’s adultery, and her per- 
sistent denial that she had been guilty 
of misconduct, and the fact that she had 
concealed her adultery from the Court 
during the hearing of the divorce pro- 
ceedings, it was strenuously urged at the 
trial that the learned Judge ought to 
exercise his discretion in favour of the 
appellant, and to make the decree dis- 
solving her marriage with Dennis Swaine 
absolute. The learned Judge however 
refused to exercise his discretion in the 
appellant’s favour, rescinded the decree 
nisi and dismissed the appellant’s peti- 
tion for the dissolution of her marriage : 
[see A. I. E. 1932 Bang. 73.] 

At the hearing of the appeal it was 
contended (l) that the learned Judge had 
not arrived at the right conclusion upon 
the evidence when he found that the 
petitioner had been guilty of adultery and 
(2) that in refusing to make the decree 
absolute and dismissing the petition the 
learned Judge had not properly exercised 
the discretion with which he was in- 
vested. It cannot be doubted that there 
was abundant evidence before the learned 
Judge, if he accepted it, to justify the 
finding that the petitioner had been 
guilty of adultery with Keith Sharrock 
during her marriage with Dennis Swaine. 
On appeal however the learned advocate 
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for the appellant urged that the evidence 
adduced on behalf of the intervener was 
unworthy of credence, and ought not to 
have been believed. Now, the only direct 
evidence to prove adultery was that of 
the intervener’s husband Keith Sharrock; 
and it was contended that his moral 
character was such that no reliance could 
be placed on his testimony. Keith 
Sharrock is the only person concerned in 
the case who is in a good financial posi- 
tion, and he occupies a responsible and 
well paid post in Mandalay as an electrical 
engineer. I think that if Keith Sharrock 
had not been possessed of money, it is 
probable that he would not have been 
able to persuade Lilly Swaine to commit 
adultery with him. Certain it is that 
Keith Sharrock on his own admission 
has proved himself in his relations with 
Mrs. Swaine senior and Mrs. Swaine 
junior to be a thoroughly untrustworthy 
and contemptible person. (His Lordship 
then criticized Keith Sharrock and after 
discussing evidence proceeded). Now, it 
is strange, I think, that Mrs. Sharrock 
should have allowed any opportunity for 
Mr. Sharrack to have intimate relation- 
ship with Mrs. Swaine after what had 
taken place in June 1928. She was not 
much pressed in cross-examination about 
this matter, and she stated that the 
reason why she did not catch them was 
that the stairs were creaky, and that she 
would probably have been heard if she 
had attempted go upstairs while Keith 
Sharrock and Lilly Swaine were together. 

The learned Judge fully realized that 
in these circumstances considerable sus- 
picion attached to the evidence of Keith 
Sharrock and Mrs. Sharrock; but he saw 
these witnesses; he observed the manner • 
in which they gave their evidence, and 
he has accepted their testimony as being 
true. Sitting in appeal this Court would 
be slow to interfere with a finding of 
fact fundamentally depending upon the 
credence to be given to the witnesses wfio 
deposed to the facts, unless the Court 
was satisfied that the finding at which 
the learned Judge arrived was clearly 
wrong. Certain letters however written 
by the appellant to Keith Sharrock were 
adduced in evidence and the learned Judge 
held that those letters strongly corro- 
borated the evidence of adultery that had 
been given by Mr. and Mrs. Sharrock. 

I respectfully agree. I do not propose to 
read these letters or to discuss them in 
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dofcail. No one with any knowledge of 
men and women could road these letters 
without coming to the irresistible con- 
elusion tliat they were written by a 
woman to a man with whom she had had 
intimate sexual intercourse. In my 
opinion these letters are consistent with 
adultery having been committed between 
Keith Sharrock and the petitioner, and 
no other conclusion could reasonably be 
drawn from them. Tlio result is that 
the^ finding of the learned Judge that 
Quring her marriage with Dennis Swaine 
the apf.el]ant hal been guilty of adul- 
^ry. must be upheld. Indeed in my 
npiUiOn, it was the only reasonable infer- 
ence that could have been drawn from 
the evidence by the learned trial Judge. 

wifu . whether, not- 

thstanding her adultery, the Court in 

^^scretion ought to 
g ant the petitioner a divorce. If a bus- 

^ released by the 

,Court from the ^^^riage the peti- 

clfi-in*' to the Court witli 

wlinf human nature being 

iwif-b * r^’ ^otirb has -been invested 
uitl a discretion, where the petitioner 

has been guilty of adultery during the 

or refuse a decree for 

j issolution of the marriage as it deems tit 

'nt, circumstances of the 

particular case before it. In this respect 

Section 

178 (y- ^nghsh Judicature (Consolida- 
lonj Act 192o, which reproduced S. 31, 
Matninonial Causes Act 1857, and in 
exercising the discretion with vvhioh they 
have been entrusted the Courts in India, 
as nearly as may he, will be guided by 
the I'rinciplcs and rules upon which the 
Divorce Division of the High Court in 
England acts and gives relief. But what 
are those principles and rules and how do 
the autliorities in England stand ? In 
rny opinion, the correct, and if I may 
venture to say so, the common sense view 
o£ the way in which tho Court should 
approach the consideration of a problem 
ot this nature was stated as follows 

V. Brooke (l) ; 

ilio iliscrotion confened bv the Act was 

my opinion, intended to bo un/ettered ; thou 
It hhoiild, no doubt, ho exercised not capricious 
biH cautiously and carefully and as far as pc 
s.ble eousistently. not only i„ regard to the L 
UBS themselves, but also with referonco to t 
interests of publio morality and of decent societ 

(1) U'J12) P. 205ii=,Sl L d P 
L. T. 202;:^28 T. L. R. 677. 


which is a consideration that must not be for^ 
gotten. " 

In TVickinsv. Wickins (2) ab p. 272 
the Court of Appeal (Swinfen Eady, M. 

Eve, J.), observed ; 

From time to time tho Court has referred to 
particular circumstances as justifying it in exer- 
cising its discretion in favour of 'granting a de- 
cree m cases where, having regard to S. 31, the 
Ooui't was not bound to prouounce such decree. 
\Ve agree with the view expressed by the presi- 
dent in Broo/cf v. Broo/ce (1) that where Parlia- 

Invested the Court with a discretion 
which has to be exercised in an almost in exhaus- 
tible variety of delicate and difficult circum- 
stances, and where Parliament has not thought 
nt to define or specify anv cases or classes of 
cases fit for Us application, this Court ought not 
to limit or -restrict that discretion by ' laying 
down rules within which alone tho discretion is 
o bo exercised, or to place greater fetters upon 
the Judge of the Divorce Division than the legis- 
lature has thought fit to impose : see also Hoh 
land V, Holland (3),” 

No doubt tho social conventions of 
today differ widely from those which ob- 
tained when Lord Penzance decided 
Morgan v. Morgan (4) and post -war 
Judges are wont to treat matrimonial 
laxity with greater leniency than it 
would have received at the hands of the 
Judges who lived in the mid-Victorian 
era. tempora Tnutantiir nos et rnuta mur 
i?i lis. It is only natural therefore that 
fiom time to time the Judges who ad- 
minister divorce jurisdiction should refer 
to various matters which in their opinion 
ought to be borne in mind when the 
Court is considering whether it should 
exorcise its discretion in favour of a peti- 
tioner who has been guilty of adultery 
during the subsistence of the marriage. 
But I decline to regard these dicta as 
laying down principles or rules of prac- 
tice by which the discretion of a Judge in 
any other case is fettered or limited. In 
my opinion, they are merely illustrations 
of matters to which the Court will have 
regard in coming to a judicial determina- 
tion on tho matter : v. Wickins 

(2) and the dicta of Judges explaining the 
tests which they roopectively are disposed 
to ajjply for the purpose of determining 
whether tho Court ought to exercise its 
discretion in favour of the petitioner, al- 
though entitled to oousidoratiou and res- 
peot {Wi/kinson v. Wilkinson 37 Times 
L^li, 835) do not free or prevent tho 

ta) LiiTisl i* 7 7 c 6 ^S 7 " l 7 “j Tk ~ 1 55^ 1 19 

L. T. 268=8i T. L. R. 447=62 8. J. 

588 

(3) 11913] P. 273=87 L. J. P. 142=119 

Ii. T. 2CC=34 T. L. K. 450. 

U) U8G91 1 P. & D. 641. 
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Gourb which is bound bo follow and ap- 
ply bha general principles laid down by 
bhe Gourb of Appeal in Wickins v. Wick^ 
ins (2) and Holland v. Holland (3) froth 
exercising ibs own discretion in bho way 
that it deems best in the circumstances 
of the case thab is before it. Indeed the 
test referred to from time to time by the 
Judges sitting in the Divorce Division for 
determining how in England the Gourt 
should exercise its discretion in this 
matter are various and nob always con- 
sistent. For instance in Stuart v. Stuart 
and Holden (5), Hill, J., observed that : 

‘‘this is a case where the husband nob only did 
not make a disclosure of his own adultery at the 
time ho was seeking a decree nisi against his 
wife, but when the charge was made against him 
he strenuously denied it, fought it throughout, 
and gave evidence upon oath and was disbe- 
lieved by the Court. If in those circumstances 
bhe Court is still to exercise its discretion on be- 
half of a man who is not only an adulterer but a 
perjurer, it would be to encourage people to per- 
jury, first of all, to concealment and then to per- 
jury and every one who is guilty and himself 
seeking relief from the other spouse would bo 
encouraged to run the risk of first of all making 
no disclosures, in the hope that the Court would 
be hoodwinked, and secondly, of successfully 
perjuring himself. I think that that would be 
making a most mischievous use of the Court’s 
power to use its disciebion on behalf of a spouse 
who has been guilty of adultery.” 

"It is the condition upon which the Court can 
properly exercise its discretionary power that 
there should be complete frankness on the part of 
those who are asking for its discretion. Therefore 
even assuming thab if all the facts had been dis- 
closed by the petitioner on the hearing when 
asking for a decree nisi the Court would have 
exercised its discretion in his favour, after the 
course he has chosen to pursue I am satisfied it 
is not a case in which the Court ought to exer- 
cise its discretion.’* 

On the other hand in Apted v. Apted 
(6) at p. 2GI, Lord Morrivale, P. stated 

that 

”as to the admitted faUebood of the petitioner 
it has been said on various occasions when false- 
hoods of petitioners have been exposed that in 
such cases the Court may properly consider whe- 
ther on a true statement of the facts in the 
first instances the discretion woulfl have been 
exercised, I do not dissent from this view sub- 
ject to the -provision that it presupposes the 
Court to have at length learned the true facts.” 

Thus the oracle has spoken both at 
Delphi and at Dodona bub to which voice 
am I to hearken: see Waiii v. Wain (7), 

(5) [19301 P. 77=99 L. J. P. 17=142 L. 
T. 359=46 T. L. R. 132. 

(6) [1930] P. 240=99 L. J. P. 73 = 143 
L. T. 353=46 T. L. R. 456. 

(7) [1910] 101 L. T, 815=54 S, J. 119=26 T. 
li. R. 131, 


Pretty v. Pretty (8), Hampson v. Hamp- 
son (9), Wilson v. Wilson (10), FAUott v. 
Elliott (ll), Wilkinson v. Wilkinson 
(12) and Tickner v. Tickner (13). The 
correct view as I apprehend the matter 
is that the Gourb, for the purpose of 
determining whether it ought to exercise 
ibs discretion in favour of a petitioner 
who has l)een guilty of adultery, is 
bound to follow the general principles 
and rules laid down by the Court of ap- 
peal in Wicki7is v. Wickins (2) and Hol- 
land V. Holland (3) and also should bear 
in mind so far as possible the various 
matters which other Judges have thought 
well to bake into consideration but thab 
it would be neither expedient nor in ac- 
cordance with law — indeed, it would be 
running counter to bhe statute — that the 
Court should be compelled to search 
among the various authorities for sub- 
sidiary tests by which the unfettered 
judicial discretion entrusted to it is to be 
limited and controlled. T confess, with 
all respect, that I am unable to subscribe 
to the view upon this subject that was 
expressed by McCardie, J., in Hines v. 
Hines and Burdett (14). It appears from 
the judgment in that case that McCardie, 
J., was strongly of opinion thab he ought 
to exercise his discretion in favour of 
the petitioner, and the learned Judge 
further stated that the Court of appeal 
had laid down in Wickins v. Wickins 
(2) and Holland v. Holland (3) that his 
discretion was wholly unfettered. Sis 
Lordship then proceeded to add: 

“But the exercise of a discretion though un- 
fettered is not to be the mere exercise of cap- 
rice.” 

Of course not; bub is the considered 
and reasonable exercise of an unfettered 
discretion capricious merely because 
other Judges taking into account the 
same considerations but appraising them 
differently might have come to a diffe- 
reiit conclusion? In my opinion, a Judge 
administering divorce jurisdiction in 

' (8) [1911] P. 83=80 L. J. P. 19=104 L. T. 
79=27 T. L. R. 169. 

(9) [1914] P, 704=83 L. X P. 53=110 L, T. 
992=58 S. J. 474=30 T. L. R. 392. 

(10) [1920] P. 20=89 L. J. P. 17=122 L. 
T. 223=36 T. L. R. 91=64 S. J. 133. 

(11) [1921] 37 T.L. R. 834=(l92l) W. N. 215 
=126 L. T. 28. 

(12) [1921] 37 T. L. R. 835 n=126 L. T. 29. 

(13) [1924] P. 118=93 L. J. P. 39=131 L. T. 
159=40 T. L. R. .367=22 L. G. R. 692. 

(14) [1918] P. 364=87 L. J, P. 220=120 L. 
T. 126=34 T. L, R. 480. 
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In(3i-a must follow the principles laid 
down inWickins v. (2) and Hol- 

land V. Holland (3) and take into consi- 
deration the various dicta in the decided 
cases, but bearing in mind as Lord Mer- 
rivale pointed out in Apted v. Apted 
1930 P. at p. 235, that' 

to formulate and limit with precision the 
grounds on which discretion is to be exercised is 
a practical impossibility,” 

i^b is the duty of the Judge to exercise 
his own discretion in the matter, and to 
decide as he deems fit, having regard to 

circumstances of the case 
whether he ought or ought not to grant 

f ^ divorce notwithstanding 

that during the marriage the petitioner 
had committed adultery. Now the peti- 

present case, not only con- 
cealed from the Court the fact that she 
had committed adultery in the proceed- 
ing, in which she prayed the Court to 
grant her a decree for dissolution of her 
marriage, but during the intervention 
proceeding has persistently, deliber. 
ately and foolishly denied that adultery 
ever took place. In my opinion, in cir- 
cumstances such as those obtaining in 
the present case when the learned Judge 
after hearing the parties and their wit- 
nesses in tho exercise of his discretion 
has refused to grant a decree for dissolu- 
tion of marriage to a petitioner who has 
been guilty of adultery the Court on ap- 
peal should be slow to interfere with 

the order that has been passed by the 
learned Judge: 

“Tho question for consideration by this Court 

IS whether his judgment is erroneous, and not 
whetlier we should liavo o.\oroisod tho discretion 
in tho same manner as tho Judge below did. 
There IS no appeal from his discretion to our 

discretion, and tho appellant is not entitled to 

succeed unless the judgment is erroneous; per 

Having regard to the circumstances 
disclosed in the evidenco it cannot he 
held that tho judgment of Otter, J., was 
erroneous, or that tho learned Judge was 
judicially bound to exercise his clisore- 
tion in favour of tho potitiouor, and I 
am not prepared to intorfero with the 
order that ho passed. The appeal there- 
fore fails and must bo dismissed. I desire 
to add that I am not disposed as at pre- 
senj; advised, to accept the judgment of 
the Calcutta High Court in lia 7 nsat/ 
y. yjoj/fe (lo) ag correctly laying down 
t le law, and if and when the occasion 
(15) [1903] 30 Oal. 489. ' 


1932 

arises the decision in that- case may re. 
quire to be reconsidered. 

b.v./r.k. Appeal dismissed, 

A. I. R. 1932 Rangoon 176 

Brown, J. 

Zula i 7? £7— Applicant. 

V. 

Yamethin District Council— Oovio^i 
Party. 

Civil Revn. No. 44 of 1932, Decided 
on 14th July 1932, against decision of 
Dist. Judge, Yamethin, in Civil Appeal 
No. lO-A of 1931. 

^Ma) Contract Act (1872). S. 70 — S. 70 

applies to Corporations making contracts. 

Section 70 must be interpreted in accordance 
with its clear and explicit terms. The terms of 
S. 70 are sufficiently clear and explicit and tho 
balance of authority is in favour'ofithe view that 
its provisions may be applied when one of tho 
persons concerned is a corporation or other pub- 
lic body; Case laxo •deferred. [P 178 0 2] 

(b) Burma Rural Self-Government Act 
(1921), S, 56 — President of Corporation hav- 
ing authority, ordering work to be done — 
^^paK’ation receiving benefit of work done 
Plaintiff is entitled to compensation for 
work done in absence of written contract — 

Act (1872), S. 70. 

Where the President of the District Coun- 
'^bo had authority to give contracts 
ordered certain work to be done by the plaintiff 
but tho contract was not reduced to the form 
of a document, though being for over Rs. ICO it 
ought to have been 'in writing, plaintiff is en- 
titled under S. 70, Contract Act, to be compen- 
sated for tho work done on the principle of 
quantum meruit, though ho could not sue on tho 
contract and the absence of a contract in writ- 
ing is no answer to the action brought by tho 
plaintiff in respect of tho work done by him for 
tho Council. [P 178 0 2] 

Gulia — for Applicant. 

Bose — for Opposite Party 
Judgment.— The petitioner filed a suit 
against the respondent for the sum of 
Rs. 351-4-0 being the amount claimed 
to be due for work .done on a contract 
with the District Council of Yamethin. 

In defence the District Council pleaded 
that they did not know whether the 
work had been done and, that if in fact, 
it had been done the suit was not main- 
tainable owing to the absence of a writ- 
ten contract. The trial Court gave tho 
petitioner a decree. On appeal, the Dis- 
trict Court set this decree aside on the 
ground that as the terms of the contract 
were not reduced to writing the con- 
tract could not be enforced. The peti- 
tioner has now come to this Court in 
revision. The main question for deci- 
sion is whether the want of a written 
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contracii is fatal to the petitioner’s 
claim. It has not been suggested on be- 
half of the respondent that this Court 
is not competent to deal with the point 
in revision. The case for the peti- 
tioner is that the work was undertaken 
under the direction of the then Chair- 
man of the District Council, D Yaw 
That. Under S. 56, Burma Rural Self- 
Government Act, the Chairman was com- 
petent to execute the contract, but 
under R. 3, Ch. 8 of the rules appearing 
at p. 209 of the “Burma Hand-book of 
Rural Self-Government,” the contract, 
being for over Rs. 100 was bound to be 
in writing. In this case a report was 
made to U Yaw That th-at the work re- 
quired doing, and he wrote on this re- 
port “Give the work to Zulaing,” but 
the terms of the contract between Zu- 
laing and the Council were never reduced 
to the form of a document. It is con- 
tended on behalf of the District Council 
that the result of this is that Zulaing 
could make no claim against the Council 
either on his contract or on the princi- 
ples of quantum meruit. For the peti- 
tioner it is claimed that, although the 
petitioner is not entitled to relief directly 
on the contract, he can claim to be 
compensated for work actually done. 

The question as to the validity of 
claims against Corporations for worlT 
done for them under contracts entered 
into under the seal of the Corporation 
has frequently been discussed in English 
cases. The two leading oases on the 
point now seem to be the case of Law- 
ford V. Billericay Rural Council (l) and 
the case of H. Young & Co. v. Mayor 
and Corporation of Royal Leamington 
Spa (2). In the case of Laio^ord v. 
Billericay Rural District Council (l) it 
was held that where the purposes for 
which a Corporation is created render it 
necessary that work should be done or 
gools supplied to carry those purposes 
into effect and orders are given by the 
Corporation in relation to work to be 
done or goods to be supplied to carry 
into effect those purposes, if the work 
done or goods supplied are accepted by 
the Corporation and the whole considera- 
tion for payment is executed there is a 
contract to pay implied from the acts o f 

(!) [1903] 1 K. B. 772=72 L. J. K. B. 554=88 
L. T. 317=51 W. R. 630=67 J. P. 245=1 
L. J. R. 535=19 T. L. R. 322. 

(2) [1833] 8 A. 0. 517. 


the Corporation and the absence of a 
contract under the seal of the Corpora- 
ls no answer to an action brought in res- 
pect of the work done or the goods sup- 
plied. The decision in that case was 
based on the Common law and it does 
not appear that there was any statutory 
provision of law requiring the contract 
to be under the seal of the Corporation. 

In the case of H. Young k Co, v. 
Mayor and Corporation of Royal Lea- 
mington Spa (2) a claim was made 
against the Mayor and Corporation for 
work done under a contract, which was 
not in writing and sealed with the com- 
mon seal of the corporation. Under 
sub-S. 1, S. 174, Public Health Act 
1875, the contract being over the value 
of £ 50 was required to be in writing 
and sealed with the Common seal of the 
Corporation. It was held that the provi- 
sions of the statute were clear and that 
the plaintiff could not claim for work 
done by him in accordance with the 
contract not in writing and sealed with 
the common seal. 

The contention on behalf of the res- 
pondeat is that the provisions of S. 70, 
Contract Act, cannot apply against a 
Corporation such as a District Council. 

A number of Indian cases have been 
cited before me, but I think it will be 
sufficient if I refer to four of them. In 
the case of Radlia Krishna Das v. 
Municipal Board of Benares (3) the 
principles laid down in H. Young & Co, 
v. Mayor and Corporation of Royal 
Leamington Spa (2) were followed, bub 
in that case the Municipality, who were 
the defendants had already paid for 
what they had actually received in ac- 
cordance with the contract from the 
plaintiffs and S. 70 was held to have no 
application because as regards the rest 
of the balance for which they claimed 
the Municipality had not enjoyed the 
benefit. In the case of the Municipal 
Committee Gujramoala v. Fazal Din 
(4) the Municipal Committee held an auc- 
tion to sell to the highest bidder a con- 
tract entitling him to take for one year 
all the sweepings of the town. The con- 
tract was knocked down for Rs. 14,900 
to the defendant who paid a part only 
of the purchase money. In a suit by 

(3) [1905] 27 All. 592=2 A. L. J. 321=(1905) 
A. \V. N. 111. 

(4) A. I. R. 1929 Lab, 742=121 I. C. 187=11 
Lab, 121, 
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the committee against the purchaser 
for tlie balance of the purchase mouey 
it was held tliab the committee w'as en- 
titled to recover as the defendant was 
bound to pay for what he had actually 
received and enjoyed as if there had been 
an implied contract between the parties 
and tliis notwithstanding that the im- 
perative provisions of 47, Punjab 
Municipal Act, 1011, which required the 
contract to be reduced to writing were 
not being complied with. The princi- 
ples laid down in Lawford v. Billericay 
Rural C\onncil (l) were followed. The 
■case of H, YoMnff k Co. v. Mayor and 
Corporation of Royal Leamington Spa 
(2) does not appear to have been consi- 
dered. The same question was dealt 
with by the same Court in the case 
of Secy, of State v. G. T. Sorin k 
Co. (5). In that case a contract was 
entered into by the officer commanding 
a depot at Jullundur on behalf of the 
Secretary of State for the supply 
of fodder for horses. The officer in 
question was not empowered to act on 
behalf of the Secretary of State. It was 
held that nevertheless the plaintiff was 
entitled to recover under S. 70, Contract 
Act, for such fodder as was lawfully sup- 
plied. It was pointed out that the provi- 
sions of S. 70, Contract Act, wmro much 
wider than the English law and went far 
beyond it. 

The same principle has been followed 
in the case of Mohamed Ehrahim Moolla 
V. Co7n77iissio7ters for the Port of Chitta- 
gong (6). In that case the Commissioners 
for the Port of Chittagong brought a suit 
for the recovery of money due as hire of 
a towing vessel lent to the defendant. 
By S. 29, Chittagong Port Act, the con- 
tract was required to be in writing and 
signed by the Chairman or Vice-Chair- 
man and by two other Commissioners 
and to ho sealed with the common seal of 
the Commissioners. The provisions of 
this section had not been followed, and, 
after considering the English cases on the 
point, tlio Court hold that the plainbilTs 
could not recover on their contract. It 
was however held that the ])laintitls were 
entitled to recover quantum meruit for 
tho services rendered by thorn to the de- 


ls) A. I. R. 1030 Lfth. 301 = 110 1, 0. 015=1 1 
Lah. 375. 

(G) A. I. H. 1027 Oal. 105=103 I. C. 2=51 Cal. 
180. 
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fendant. S. 70, Contract Act, reads as 
follows ; 

Where a person lawfully does anything for 
another person, or delivers anything to him, not 
intending to do =o gratuitously, and such other 
person enjoys the benefit thereof, the latter is 
bound to make compensation to the former in 
respect of, or to restore, the thing so done or 
delivered.” 

The wording of this section is, on thel 
face of it, quite wide enough to cover the 
circumstances of the present case, and! 
none of the cases that have been cited! 
before me are authority for the view 
that the section cannot be applied. As 
pointed out in the case of Secy, of Siaie 
V. G. T. Sarin kCo. (5) whatever the law 
may he in England, tho parties to this 
case are bound by S. 70, Contract AetJ 
wliich must be interpreted in aocordanoel 
with its clear and explicit terms. Thel 
terms of this section appear to me to be 
sufficiently ‘clear and explicit, and thel 
balance of authority to be in favour of 
the view that its provisions may be ap- 
plied when one of the persons concerned 
is a Corporation or other public body. 
Although therefore the plaintiff in tho 
present case could not sue on his con- 
tract, he could claim against the District 
Council compensation for work done for 
them, the benefits of wliich have heenl 
accepted by them. The work in th 0 pr 0 -| 
-sent case consisted of clearing a jungle 
and in filling up lowlying places in a 
certain market. It is not suggested that 
such a work is not within the ordinary 
scope of the District Council. The work 
was actually undertaken at tho end of 
1928. Tho evidence of U Yaw That, the 
Vico Chairman, U Ba San, and the then 
Overseer, Maung Kyu Hein, shows that 
tho work was actually done in accord- 
ance with the orders of U Yaw That ; 
but by the time the suit was brought it 
was difficult to check what could be 
looked on as a reasonable value of tho 

work done. 

The claim of the petitioner is for 
Ids. 100 for tho jungle olearing and 
Us. 100 for dressing and Rs. 151-4-0 for 
filling up sand. Kyu Hein inspected tho 
work whilst it was being done, and says 
that the rates claimed wore not high. 
A. Iloosoin, tho present District Council 
Overseer, says that ho had to verify the 
work under the orders of the Commis- 
sioner. and that he did this in March 
1930. Ho estimated that tho sum^ ol 
Ids. 100 for jungle clearing ^Ya3 excessive, 


1932 


Aisha Bee Bee v. Nook Mohamed (Das, J.) Rangoon 179 


and that Rs. 50 was ample for that ; 
otherwise he was unable to say that the 
amount claimed was in any way exorbi- 
tant. It is of course for the petitioner 
to prove what would be a reasonable 
compensation for the w’ork done by him. 
In the circumstances I think his claim 
may be accepted except as to the jungle 
clearing, and, for that, I would allow 
only Rs. 50, estimated by the present 
overseer. The result is that I. set aside 
the decree of the District Court and pass 
■a decree in favour of the plaintiff peti- 
tioner for Rs. 301-4-0 with costs on that 
Amount in all three Courts. 

K.n./r.k. Order accordingly . 
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Das, J. 

Aisha Bee Bee — Plaintiff. 

V. 

Noor Mohamed and others — Defen- 
dants. 

Civil Regular Suit No. 271 of 1930, 
Decided on 4th February 1932. 

Hindu Law — Applicability — Halai Memon« 
of Gondal Kathiawar. 

Hindu law of succession applies to Halai 
Memons of Kathiawar and especially to a Halai 
Memon of Gondal and he is entitled to dispose 
of his property by will: A. I. R. 1922 P.C. 414, 
Rel. on. [p 180 0 1] 

Lambert — for Plaintiff. 

Rauf and Anlclesaria — for Defendants. 

Judgment. — This is a suit for the 
administration of the estate of one Haji 
Saleh Mohamed Abdul Gani Gaziani, a 
Halai Memon of Gondal, who died at 
Gondal on 11th November 1927, leaving 
a will and leaving him surviving a 
widow, four sons and three daughters. 
The present suit is filed by one of the 
daughters. 

It is adjuitted by all the parties that 
the deceased was a resident of Gondal 
in Kathiawar and that the law regarding 
the succession to his property would be 
the law prevailing in Gondal. 

The plaintiff’s case is that the deceased 
was governed by Mahomedan law and 
that the Mahomedan law of succession 
applies to his estate and the deceased 
eould not make a will which was not in 
accordance with the Mahomedan law. 
Defendants 2 to 6 filed a joint written 
statement claiming that the deceased 
was a Halai Memon of Kathiawar and as 
such was governed by Hindu law regard- 
ing succession; that the deceased could 
dispose of his property by a will and 


that the will was binding on the plaintiff. 
Defendant 1, one of the sons of the de- 
ceased, supported the plaintiff’s conten- 
tion. The other defendants did not file 
written statements. The main question 
to be decided in this case is whether the 
deceased in the matter of succession and 
inheritance was governed by Hindu law 
or Mahomedan law. The deceased was a 
Halai Memon of Kathiawar and the ques- 
tion regarding tlio law of succession 
applicable to Halai Memons of Kathia- 
war was considered by the Bombay High 
Court in Mahomed Ilaji Abu v. Khatu- 
bai (l) where a Bench of the Bombay 
High Court went elaborately into the 
question as to who these Halai Memons 
were and the law regarding succession. 
Scott, C. J. at p. 653 states as follows: 

“Speaking generally the evidence which will 
later be referred to with more particularity esta- 
blishes that the Memons of Kathiawar of what- 
ever group or sect follow the Hindu rule of 
succession.” * 

This case went up on appeal to the 
Privy Council. This is reported in 
Khatubai v. Mahomed Haji Abu (2). 
Their Lordships of the Privy Council 
went into the question as to what wai 
meant by a Halai Memon. Though their 
Lordsliips confined themselves to the 
question of the law applicable to Halai 
Memons of Porebunder, they did noi 
dissent from the general views expressed 
by Scott, 0. J., that Halai Memons of 
Kathiawar were governed by the same 
law. These decisions are a clear in- 
dication that Halai Memons of Kathiawar 
are governed by Hindu law as regards 
the succession of their properties; bui 
as the deceased was a resident of Gondal 
in Kathiawar it will be necessary in 
this case to consider the evidence as 
to whether Halai Memons of Gondal are 
also governed by Hindu law as regards 
the succession of their properties. The 
contesting defendants in this case exa- 
mined 21 witnesses on commission. The 
plaintiff though given an opportunity did 
not cross-examine any of these witnesses; 
nor did she examine any witness on com- 
mission though given an opportunity to 
do so. It will-be necessary to go into 
the evidence taken on commission in this 
case. (After discussing evidence, the judg- 
ment procedeed). All these witnesses are 

(1) A. L R- 1918 Bom. 39=51 1. 0. 513=^8 

Bom. 647. 

(2) A.I.R, 1922 P.O. 414=72 I.O. 202=50 I-Aj 

103=47 Bom. 146 (P.0,) 
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unanimous in stating that Hindu law of 
succession governs Halai T^Iemons of 
Kathiawar and iiarticularly Gonclal. The 
iplaintiff did not take the trouble of cross- 
examining these witnesses and did not 
take the trouble of calling any witnesses 
in Gondal or other places in Kathiawar 
to prove that Mahomedan law of succes- 
sion applies to Halai Clemons of Gondal. 
The plaintiff called certain witnesses in 
this Court but neither the plaintiff, 
nor her husband nor defendant 1 gave 
evidence to prove that Mahomedan 
law governs Halai "Memons of Gondal. 
Not much attention need be paid to 
the witnesses called in this Court as 
most of them state that they never 
heard of Hindu law being applied to 
Ualai Memons of Kathiawar and some of 
them state that Halai Memons being 
Mahomedans. ^lahomedan law must be 
applied to them and many of the instances 
given by the witnesses in this Court were 
of persons with whose estates they were 
concerned and who had left wills. 

It is admitted by the contesting defen- 
dants that Halai Clemons can always dis- 
pose of their property by will as they 
wish. It may be noticed here that Halai 
Memons had held a conference at Rajkot 
in Kathiawar and one of the resolutions 
passed at that conference was the fol- 
lowing : 

" This meeliDg of the All-India Jloraon Con- 
ference resolves that (as regards) the Hindu law 
that has been continuing to apply to our com- 
munity in the matter of inheritance in spite of 
our being staunch ^lussalmaus, considering the 
same to be against the ‘ Shariat” (Mahomedan 
religion) (this Conference) expresses (its) strong 
aversion towards it ; and in (our) status of being 
l^Iussalmaiis, (this Conference) cannot now, any 
longer, put up with this law therefore (this Con- 
ference) strongly urges all our Memon Jamats as 
well as Iho public workers to destroy this evil 
and bring the i^Iuslim law into force. Moreover 
it humbly requests tho (Kathiwar) Agency and 
the Native States that they as immediately ns 
possible put such an important religious question 
into force (i.e. take it uplso that tho Mahomedan 
law may be put into force).” 

This resolution clearly shows that all 
Halai Clemons of Kathiawar knew that 
Hindu law was applicable to them as 
regards succession and that they wanted 
to change the law*. I am clearly of 
opinion that there can ho no doubt that 
Hindu law of snocession applies to Halai 
^Memons of Kathiawar and especially 
Halai Memons of Gondal and that the 
deceased was governed by tho Hindu law 
as regards succession and was entitled to 
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dispose of his property by will. It is 
admitted in this case that the deceased 
did leave a w’ill and there can be no 
doubt that the provision of the will is 
binding on the plaintiff. By that will 
the deceased left a legacy to the plaintiff. 
In that will the deceased declared that 
he was governed by Hindu law as regards 
succession. I would therefore bold that 
the-deceased was governed by Hindu law 
as regards succession and that he could 
dispose of bis property by will. The 
plaintiff’s suit must therefore be dis- 
missed with costs. 

R.K. Suit dismissed. 
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Otter akd Baguley, JJ. 

Einj^eror 

V, 

B. B. Verlan7ies — Respondent. 

Criminal Appeal No. 1670 of 1930, De- 
cided on 22nd August 1932, against order 
of Head Quarters Magistrate, Insein, D/- 
30fch March 1932. 

(a) Arms Act Rules (1924), Sch. 7 — Sche- 
dule only deals with exemptions from pay- 
ment of fee chargeable for license. 

Schedule 7 docs not provide for tho exemption 
of any person or class of persons at all. It 
simply describes what classes of persons are ex- 
empt from payment of fee chargeable for a license 
in Form No. 16 in respect of certain arms. 
Among those classes are persons who were mem- 
bers of tho Indian Defence Force and who havo 
been awarded tbo long service medal. Tho ac- 
cused who claimed to belong to that class was 
not entitled to claim exemption from tho oper- 
ation of tho Arms Act but may be entitled only 
to a free grant of a license. Tho most that a 
person falling within item (c),Sch. 7 of tho Rules 
of 1924 might bo entitled to, might be a paper 
declaring that tho holder was antitled to a 
liconso without payment. Such a person would 
not be eutitlod to a life certifloate of exemption 
for ho is not exempted at all. [P 182 0 21 

(b) Arms Act (1873), S. 14 — License or 
exemption not granted by virtue of Act and 
Rules would be invalid and no protection to 
accused charged with contravening Act exists 

Both licenses and exemptions are granted by 
virtuo of the Act and Rules. Any license or ox- 
Qxnptiou not so granted would bo iuvalidi and ^ 
protection to an nccusod' person charged with 
contravening the Act. If U is established that 
an accused had no license under tho Act or 
and if ho could not prove himself to bo exempted 
under the Act or Rules, he would bo a person 
within tho provisions of S. 14 of the Act. More- 
over, tho fact that a person had been treated as 
entitled, o. g„ to an exemption in any one year 
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or lor any period, \Yould not prevent the matter 
from being re-opened in any succeeding year or 
period : A. I. R. 1932 Rang. 146, Dist. 

[P 182 C 1,2] 

(c) Arms Act (1878), S. 27 — Publica- 
tion printed in Government of India Press is 
not notification. 

A publication printed by the Government of 
India Press in 1923 entitled the “Arms Act” and 
described inter alia as brief explanation of the 
Arms Act” is not a notification within the mean- 
ing of S. 27. [P 1S2 C 2] 

E. W. Lambert — for the Grown. 

J. A, Vertannes — for Respondent, 

Otter, J. — The respondent was charged 
under S. 19 (f), Arms Act 1878, with 
being in possession of a double-barrelled 
gun without a license. By S. 14, Arms 
Act, it is provided that no person shall 
have in his possession any firearms except 
under a license and in the manner, and 
to the extent permitted thereby. He was 
acquitted upon the ground (apparently) 
that he was an exempt person by reason 
of item 1 (c) in Sch. 7, appended to the 
Arms Rules 1924. I must say at once 
that, if I have correctly stated the grounds 
of acquittal it is a little difficult to com- 
prehend the conclusion come to by the 
Magistrate. 

It is only necessary to point out that 
Sch. 7 (to which I have referred) 
does not provide for the exemption of 
any person or class of persons at all. 
This is plain from the heading to the 

schedule which is as follows : 

“ Persons to whom no fee is chargeable for a 
license in Form 14 in respect of certain arms.” 

This may be compared with the 
heading to Sch. 1 which is “persons 
exempted.” The latter schedule (as also 
appears very plainly at its head) was 
passed by virtue of R. 3 of the Rules of 
1924 which deals with exemptions and 
exclusions, whereas Sch. 7 (as is also 
plainly stated) is passed by virtue of 
E. 46 (8) of those rules. The rule deals 
with fees payable for licenses and sub- 
R. 8 provides that no fee shall be charge- 
able in respect of a grant or renewal of 
any license to any member of any of 
the classes specified in Col. 1, Sch. 7. 
Among these classes are persons who 
were members- of the Indian Defence 
Force and who have been awarded the 
long service medal. The exemption 
claimed by the respondent has all along 
been based upon the contention that he 
is within this class of persons. As I 
have said however the respondent is not 
exempted by reason of this provision but 


might only be entitled to a free grant of 
a license. There is no doubt that the 
rules of 1924 were in force when the 
offence is said to have been committed 
and as it is admitted that the respondent 
had no license which was in force at the 
time mentioned in the charge I do not 
understand the Magistrate’s decision. 
Much argument in support of the finding 
of the Magistrate however was addressed 
to this Court and I must examine shortly 
the suggestions put forward. 

It is common ground that the rules of 
1924 took the place of the Indian Arms 
Rules of 1920 which came into force on 
1st January of that year. It is also 
common ground that a person who had 

been before 1st January 1920 awarded the 

Volunteer Long Service Medal was by 
reason of R. 3 and item 11-A, Sch. 1 to 
those rules “A person exempted” from 
the prohibition contained in S. 14 of the 
Act. On behalf of the Grown however 
it was said that in the present case the 
evidence that the respondent was such a 
person was insufficient and ‘that he had 
therefore failed to satisfy the Court that 
he fell within the exemption. I do not 
propose to examine this question at any 
length, for it seems that for the purpose 
of this appeal it may be disregarded. 
Accused produces a medal of the class 
under review with his name upon it and 
states in his written defence that it was 
awarded him in 1919. There is also 
little doubt, I think, upon the evidence 
that he for some years at least, was 
treated as a person so awarded and it is 
said that the licenses Exs. 1 and 2 were 
granted to him without payment. The 
respondent however is unable to produce 
any military or other record which proves 
that the medal in question was awarded 
to him before 1st January 1920. The 
only importance now attaching to the 
date when the medal was awarded is 
that by reason of R. 49 of the 1924 rules 
and the proviso thereto, certain exemp- 
tions made under the old rules of 1920 
are preserved. But as was pointed out 
by the Assistant Government Advocate 
such exemptions must be consistent with 
the rules of 1924. 

As an entirely different privilege in 
respect of the class of persons to which 
the respondent is said to belong (viz., 
the grant of a license without fee) was- 
created by the Rules of 1924 it can 
not be said that the previous exemption ■ 
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claimed by him is consistent with these 
later rules ; indeed, this was not con- 
tended for on behalf of the respondent, 
Mr. Vertannes who appeared on his be- 
half however argued that in view of the 
evidence we should be satisfied that be 
was granted a license without payment 
and also I think that ho had been treated 
by the Insein authorities as a person ex- 
empted. 

Eor this reason (it was said) it is not 
open to this Court to consider whether 
the respondent falls within an exempted 
(or privileged) class ot all as a decision 
upon the matter h\ the appropriate au- 
thority must bo taken to have been al- 
ready arrived at. Upon this I regard the 
evidence before the Court as insufficient. 
It is true that two licenses (Exs. 1 and 
2 granted in 1923 and renewed for two 
years in 192d) are before rno ; but it is 
not proved they were issued without 
payment. It is obvious that the words 
Bought to be relied on (free of all fee) on 
t!i 0 license do not api>ly. Nor is the 
Buggestod admission in the letter of 31st 
December 1931 * even if it were a deci- 
sion by the District Magistrate ” (which 
it is not) any more than a statement that 
under the Arms Rules of 1920, when the 
respondent purchased his gun in 1922 he 
was not bound to take out a license or 
even an exemption certificate. Bub even 
had there been such a decision it is plain 
that this or any Court could go into the 
matter. Eurl her, I think that the state- 
ment in the letter, namely, that, it was the 
duty of the respondent to take out a 
license is quite correct. Both licenses 
and exemptions are granted by virtue of 
the Act and Rules. Any license or ex- 
emption not so granted would be invalid, 
and no protection to an accused person 
charged with contravening the Act. 

Either the Court of trial or this Court 
on appeal would he entitled to consider 
whether an offence had or had not been 
committed and if it w'oro established that 
an accused had no license under the Act 
or Rules and if he could nob prove him- 
self to be exempted under the Act or 
Rules he would be a person within the 
provisions of S. 14 of the Act. No doubt 
in such a case the offence would be purely 
technical. Moreover, of course, the fact 
that a person had been treated as entitled 
0 , g,, to an exemption in any one year or 
for any period, would not prevent the 
matter from being re-opened in any suc- 


ceeding year or period. One further 
matter must be mentioned. A copy of 
a publication, apparently printed by the 
Government of India Press in 1923 en- 
titled the Indian Arms Act and described 
inter alia as “ A brief explanation of the 
Indian Arms Act ’* was produced in the 
Court below and relied upon in Court. It , 
is perfectly true, that in this publication 
reference is made to a “ Life Certificate 
of exemption " free of fee for arms in 
respect of which this exemption had 
hitherto been enjoyed. An attempt was. 
made to argue that the publication was a! 
notification within the meaning of S. 27 
of the Act. It is unnecessary to say 
more than that the publication is nothing . 
more than it says it is, viz., "A brief 
explanation.” It is clearly not a notifi- 
cation published in the Gazette of India. 

Similar matter was reproduced in a 
a supplement to the Burma Gazette of 
6th July 1924 entitled "Miscellaneous 
Department No. 92 Y 23.” There can 
be no doubt at all however that portions 
of both these documents are misleading; 
for so far as I can see, there is nothing 
whatever in the Act itself or any rule or 
schedule authorizing the grant of such a 
certificate "of exemption” to a person 
with the qualification claimed by the res- 
pondent. The most that a person falling 
within item (c), Soh. 7 of the Rules, 1924 
might be entitled to, might be a paper 
declaring that the holder was entitled to 
a license without payment. It is plain 
that such a person would not be entitled 
to a life certificate of exemption for he is 
not exempted at all. 

The case of Emperor v. U San Win 
(l) was oited to us, and it was said that 
this Court ought not to set aside the ac- 
quittal in the present case owing to the 
remarks of the learned Chief Justice. But 
the present case differs in its essentials 
from that authority. A substantial ques- 
tion of construction arises and the mat- 
tea is one of importance,* to not only the 
Local Government but also the public in 
general. The proper supervision of arms 
in this Province and also of those subjeot 
in any greater or less degree to tbe provi- 
sions of the Arms Act and rules can 
scarcely bo said to be trivial only* 
Moreover in the case relied upoui the 
question was a pure qu estion o! fact, 

(1) A. I. R. 1932 Rang, 146=138 I. 0. 628=10 
Rang. 812* 
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whereas in the present case the Court is 
scarcely concerned with the ‘facts at all. 
Further as the result of our decision is 
that the Magistrate was clearly wrong, 
a miscarriage of justice must surely have 
occurred. The Magistrate treated the 
respondent as exempt; whereas if I am 
right he is not exempt at all; but is 
bound to hold a license in accordance 
with the Arms Act, for .any arms and 
ammunition in his possession so long as 
the law remains as it is at present. 

Whether he is entitled to a license 
without payment will at present depend 
upon whether he can satisfy the licensing 
authority that he is within Sch. 7 (d) 
appended to the 1924 rulee. Upon the 
whole therefore I am of opinion that the 
respondeat should have been convicted 
by the Magistrate and I would set aside 
the order of acquittal and substitute a 
conviction. Upon the question of penalty 
we were not addressed by the learned 
advocate for the respondent but it is 
plain that a nominal penalty only 
should be imposed. There can be little 
doubt I think that the respondent (and 
those advising him) was misled by the 
misleading publications to which I have 
referred, and it may well be also that he 
honestly believed that he was entitled to 
be exempted. For the offence committed 
a maximum punishment of three years' 
imprisonment is provided with or with- 
out the imposition of a fine. 

In view of the special circumstance of 
this case I think that a nominal fine will 
be sufficient and the respondent is there- 
fore sentenced to pay a fine of Es. 10. 
The gun (D. B.) will be retained by the 
police until the respondent or some other 
person becomes entitled to possession of 
it, 0 . g., a duly licensed purchaser, 

Baguley, J. — I agree. 

K.N./r.K. Order accordingly. 
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Page, G. J, 

Maung San Pe — 'Applicant. 

v. 

Ma Lai Mai — Opposite Party. 

Criminal Revn. No. 115-B of 1932, 
Decided on 7th June 1932, agaiast order 
of Additional Special Power Magistrate, 
Kyauktan, in Criminal Miso. 5 of 1932. 
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Criminal P. C. (1898), S. 488— Child wiEb 
mother — Mother re.^using to live with hus- 
band — Father is bound to maintain child. 

A father is b iuod to maintain the child even 
though it is living with its mother against whom 
decree for restitution of conjugal rights was 
passed. The correct procedure is that father 
should apply for custody of the child. 

LP 183 C 2] 

Thein Maung — for Applicant. 

Burjorjee--ior Opposite Party. 

Order. In this case a decree for resti- 
tution of conjugal rights was obtained by 
the husband against the wife. The wife 
refuses to return to her Imsband, but has 
retained custody of the child. If the 
Court is of opinion that her present ap- 
plication for an award of maintenance 
for the child is merely a device by which 
the wife is endeavouring to obtain main- 
tenance for herself, then, no doubt, an 
order of maintenance ought not to be 
made. On the other hand, as Hart- 

noil, J., pointed out \n Nan Saw Shwe 

V. Maung Hpone (l) 

“there was uo decree that the father should 
have the guardianship of his child, aud iu my 
opinion as long as it remains with the mother 
the statutory obligation on him to maintain it 
remains still binding on him.” 

I think that those observations apply 
to the facts of the present case. The 
child is not to be allowed to starve merely 
because the husband ind wife do not live 
together. I realize the force of the argu- 
ment presented on behalf of the applU 
cant that where a husband whose wife 
has deserted him and has taken the child 
with her is prepared to take the child, it 
ought not to be held that the father is 
neglecting or refusing to maintain his 
child within S. 488, Criminal P. C. In 
the present case however the child is 
four years old, and it is open to the ap- 
plicant to apply as provided by law for 
the custody of the child. Meanwhile it 
seems to me that he is bound to maintain 
the child. The question is how much 
ought the father to be ordered to pay ? 
He certainly ought only to be required to 
pay such a sum as will be sufficient to 
maintain the child. If he is ordered to 
pay a sum which will leave a surplus 
after the maintenance of the child is pro- 
vided for, it will be putting temptation 
in the wife’s way to spend what remains 
over upon herself. 

I think the proper order to make is 
that the applicant do pay to the mother 

(1) [19121 6 L. B. R. 127=14 Or. L. J. 98=18 

1. 0. 658. 
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of the child Es. 5 a month from the date 
on which the application for mainten- 
ance was filed. How long this order 
will remain in force depends upon whe- 
ther the father elects to apply that the 
custody of the child be given to him. 
The remedy lies in his own hands. The 
result is that the application in revision 
is accepted, and the order of the lower 
Court is varied by ordering that in lieu 
of maintenance at the rate of Rs. 10 a 
month Rs. 5 a month be substituted as 
from the date when the p.pplication for 
maintenance was filed. There will be no 
order for the costs of either party in 
either Court. 

B.K. Order varied, 
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Brown, J. 

Emperor. 

V. 

Nga Sein Po — Accused. 

Criminal Revr\. No. 155-B of 1932, 
Decided on 11th May 1932, against order 
of Third Addl. Magistrate, Minhla, in 
Criminal Regular Trial No. 18 of 1932. 

Burma Excise Act (1917), S. 16— Posses- 
sion of two or more excisable articles — 
Each article must be considered separately — 
When different liquors are seized more than 
one punishment is undesirable. 

Where the limit prescribed is for each kind of 
cxcisablo article separately, there is nothing to 
prevent the possession of each kind of article up 
to the limit prescribed, although if a person 
possesses two or more such -articles the total of 
all may exceed the prosorlbod limit of each. The 
possession of more than proscribed quantity of 
each article does uot make up one offence. Bach 
kind of excisable article must bo considered 
separately, when different kinds of liquor ate 
however seized together, it is undesirable that 
more than cno punishment should bo inflicted. 

[P 184 0 ?] 

Brown, J. — Tho accused Seia Po on 
his own admission has been found guilty 
under S. 30 (a), Excise Aofc, for tho pos- 
session of seven quarts of country alco- 
holic liquor other than si)irit and tari, 
and ho has also been found guilty under 
S. 37 oftlio Act for possession of half a 
quart of country spirit. Ho has been 
sentenced to pay a line of Rs, 10 for each 
olTence. Tho proceedings have been sub- 
mitted to this Court by the Session Judge 
of Tharrawaddy with a recommendation 
that tho lino of Rs. 10 under S. 30 (a), 
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Excise Act, be set aside. The reason 
given is that the double punishment 
transgresses the provisions of S. 71, 
I. P. 0. S. 16, Excise Act, makes the 
possession of any quantity of any excis- 
able article in excess of the limit pres- 
cribed by the Local Government by noti- 
fication under the section illegal. Fin- 
ance Department No. 77, dated 18th Sep- 
tember 1917, as subsequently amended 
(p. 42 of the Burma Excise Manual), 
prescribes the limits for possession of 
excisable articles under S. 16, The limit 
for spirit included within the definition 
of country alcoholic liquor is one reputed 
quart bottle. The limit for country al- 
coholic liquor other than spirit and tari 
is also in the Tharrawaddy district one 
reputed quart bottle. There is nothing 
however that I can see in the Act, or the 
notification, to make it illegal for a per- 
son in the Tharrawady district to possess 
both one quart bottle of spirit and one 
quart bottle of country liquor other than 
spirit and tari. 

The limit prescribed is for each kind 
of excisable article separately, and there 
is nothing to prevent the possession for 
each kind of article up to the limit pres- 
cribed. In this view of the case I do 
not think it can be said that the pos- 
session of seven quarts of liquor under 
S. 30 (a) and the possession of half a 
quart of country 'spirit under S. 37 to- 
gether*raako up one offence. Each kind 
of excisable article must be considered 
separately. Ordinarily speaking, when 
different kinds of liquor are seized to- 
gether, as in this case, it is undesirable 
that more than one punishment should be 
inflicted; but the total fine in the present 
case of Rs. 20 cannot be looked upon as 
unduly excessive, and I do not think the 
order passed is actually illegal. No ap- 
plication on the point has been made by 
the accused person himself, and I do not 
think that it is neoesary to interfere in 
revision. With these remarks the pro- 
ceedings will bo returned to the Sessions 
Judge. 

b.R./r.k. . Reiusion disallowed. 
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Gunliffe, J. 

Ma Joo Tean and another — Plaintiffs. 

V. 

Ma Thein Nyun and others — Defen- 
dants. 

Civil Regular Suit No. 141 of 1931, 
Decided on 27th May 1932, 

(a) Interpretation of Statutes — All India 
statute — Provincial custom is no guide. 

A peculiar custom in one province should not 
be a material factor in deciding the meaning of 
an all India statute. [P 1^6 0 2] 

^ (b) Transfer of Property Act (1882), 
S. 58 (f) — Equitable mortgage — “ Document 
of title " — Tax receipt and copy of map are 
not documents of title. 

A tax receipt and a copy of a map are not 
documents of title within the meaning of 
S. 53(f). They do not even afford reliable evi- 
dence of title. The nature of a document, the 
subject of a deposit, cannot be merely symbolic 
and sanctified by the intention of the depositor; 
it cannot be metamorphosed and drawn by equi- 
ty iuto the requisite legal category laid down in 
S. 58. The word “title-deeds” no doubt connotes 
mtore formality than the words ” documents of 
title”; but the intention of the framers of the Act 
in S. 58 (f) was to confine the necessary deposit 
to documents which are of such a nature that 
they would ordinarily and simply support an 
ownership of the property and would convey a 
legal title to any purchaser : Case laio referred. 

LP 186 G 2; P 187 0 1] 

J. Hormasji with Miss, Dantra — for 
Plaintiffs. 

K. C. Bose — for Defendant 3. 

Judgment. — The substantive point 
in this case is a short one. It turns 
however upon a question of considerable 
importance. The plaintiffs are the hol- 
ders of a registered mortgage on land be- 
longing to the late U Po Loke. Defen- 
dants 1 and 2 are the legal represen- 
tatives of U Po Loke. They do not apr 
pear to defend the action. Defendants 3 
are a Chettyar Firm who claim to be the 
holders of a prior equitable mortgage up- 
on the land mortgaged to the plaintiffs. 
Defendant 4 is the purchaser of part of 
the said land. Defendants 5, 6 and 7 
put in a written statement; but have 
come to a settlement with the plaintiffs. 
They no longer dispute the validity of 
the plaintiff’s mortgage. 

The following are the material facts : 
The date of the plaintiffs’ registered 
mortgage is 3rd January 1928, It was 
executed by U Po Loke and his widow 
Ma Thein Nyun, defendant 1. Prior to ' 
this registered mortgage the plaintiffs 
claim to have lent money to U Po Loke 
and his wife on an equitable mortgage by 
a deposit of a tax receipt and a plan of 
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the land. This equitable mortgage how- 
ever need not be considered closely as on 
taking legal advice it was converted into 
the registered mortgage in suit. 

As to defendants 3 they first advanced 
Rs. 15,000 to the late U Po Loke and his 
wife in the year 1926. To support this 
transaction U Po Loke also deposited a 
tax receipt and another plan of the 
property. In the year 1927 a further 
Rs. 15,000 was lent by defendants 3 and 
a similar deposit was made. Later on, 
to be exact on 28fch November 1927, these 
two loans were consolidated and conver- 
ted into one loan of Rs. 31,500; and 
again the same deposit was made. On 
this occasion a memorandum in writing 
was also deposited. Subsequently in the 
month of November 1929, a further col- 
lateral security in the form of a promis- 
sory note was executed in favour of de- 
fendants 3 by U Po Loke and his wife, 
the principal and interest then amounted 
to Rs. 41,300. It is also in evirlence 
that U Po Loke and Ma Thoin’s land had 
no title-deeds. It became their property 
by an oral deed of partition which is 
certified by U Thein Maung, an advocate 
of this Court. The main conflict there- 
fore is between the plaintiffs, the regis- 
tered mortgagees and defendants 3, the 
alleged equitable mortgagees. It is con- 
ceded that an equitable mortgage in In- 
dia has the same value, if proved, as a 
registered mortgage ; but the plaintiffs 
deny that defendants 3 hold any equi- 
table mortgage within the meaning of 
S. 58 (f), T. P. Act. S. 58 (f) is in the 

following terms : 

“ Where a person in any of the following 
towns, namely, the towns of Calcutta, Madras, 
Bombay, Karachi, Rangoon, Moulmein, Bassein 
and Akyab and in any other town which the 
Governor-General in Council may, by notifica- 
tion in the Gazette of India, specify in this be- 
half, delivers to a creditor or his agent docu- 
ments of title to immovable property with in- 
tent to create a security thereon the transaction 
is called a mortgage by deposit of title-deeds.” 

This is the only Indian statutory defi- 
nition equivalent in form to the English 
equitable mortgage. Now I have been re- 
ferred to and read for myself a number 
of cases showing what various Judges,, 
at various times, and in various countries 
considered to be equitable mortgages. 
The doctrine of equity with regard to the 
law of mortgages was evolved in Eng- 
land in the first quarter of the 19th cen- 
tury not without a great deal of opposi- 
tion from the Courts of Common Law. 
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Lord Eldon, for example thought that 
the recognition of an equitable mortgage 
by mere deposit was most undesirable as 
it infringed an important section of the 
Statute of Erauds. Equitable mortgages 
and the power to create them have al- 
ways been dangerous weapons in the 
hands of unscrupulous people. 

It is obvious hero that the late U Po 
Loke was a fraudulent person. He raised 
money twice over on the same property 
without informing either of the lenders 
of what he had 'done. The tax receipt 
which is said to have constituted the 
document of title supporting defendants 
3*3 loan is of a different year to the tax 
receipt which supported the plaintiffs’ 
loan before the registered mortgage was 
created. 

At the present time in British India it 
does not seem to me to matter very much 
— although the text-book editors seem to 
think it does — that in England, many 
years ago, by the decision in Goodwin v. 
Waghorn (l) it was held that in the 
absence of title-deeds a receipt for pur- 
chase money containing the terms of an 
agreement for sale was a sufficient depo- 
sit, in equity, of a document of title. 
This case is greatly relied on by defen- 
dants 3. I have read it more than 
once very carefully. No question of 
competing mortgages was there before 
the Court. Nor were the exact provi- 
sions of a Statute being considered. The 
case was decided before the Conveyan- 
cing Act of 1661; and, of course, long 
before the recent Law of Property Act 
had been passed. Nor do I derive much 
assistance, on .principle from a reference 
to an Irish authority in which the de- 
posit of a map was considered to be 
sufficient deposit of a document of title. 
No report of that case is available to me. 
It is therefore impossible for me to 
know what the exact circumstances of 
the decision wore. 

In the case of the Official Assignee v. 
Basudevadoss (2) a Bench of the Madras 
High Court held that a patta of land is a 
document of title by deposit of which an 
equitable mortgage can be created. This 
decision is the nearest I can find to the 
case before me now. As in this case, 
there were no title-deeds available. It 
was i)ointed out by Srinivasa Ayyangar.J., 

( 1 ) 13 L.J. (u7s7) 172. 

(2) A, I. R. 1925 Mad. 723=88 I. 0. 401=48 

Mad. 464. 


the only document which a raiyat could 
possibly have in his possession for the 
purpose of creating an equitable mort- 
gage, and that the leasehold which was 
evidenced by the patta was universally 
recognized as an occupancy tenancy 
throughout the Presidency. There again 
however there were no competing mort- 
gages; and I have an uneasy feeling (I 
only say so with great respect) that the 
learned Judges who decided that case 
may have unwittingly furnished a prece- 
dent to construe this particular section 
of the Transfer of Property Act in a 
different manner in different paits of 
British India. I do not consider that a 
peculiar custom in one province should 
bo a material factor in deciding the mean- 
ing of an All India Statute. Indeed, 
Coutts-Trottor, 0. J., seems to visualize 
this point in his short concurring judg- 
ment. In the case of Beliram v. So- 
rahji (3) it was laid - down that the three 
requirements for a mortgage under S. 58 
(f) are a debt, a deposit of title-deeds, 
and an intention that the latter should 
be the security for the former. It is con- 
ceded that there was a debt hero; and I 
am quite satisfied that there was an 
intention (although subsequently a dis- 
honest one) that the deposit should be 
security for the debt. Wo are thrown 
back therefore on the question whether 
a tax receipt and a copy of a map are 
documents of title or title-deeds within 
the meaning of the section. In my opi- 
nion they are not. They do not even 
afford reliable evidence of title. I de- 
cline to hold that the nature of a docu- 
ment the subject of a deposit may be 
merely symbolic and that, sanctified by 
the intention of the depositor, it can be 
metamorphosed and drawn by equity into 
the requisite legal category laid down in 
the section. 

If this were so I apprehend that a 
series of tram tickets issued from a ter- 
minus, conveniently situated near the 
property to be encumbered, might well 
fulfil the test. I see no reason to extend 
the meaning of the expressions "docu- 
ments of title’* or '‘title-deeds'* further 
than the natural meaning contained in 
those expre^ions. Presumably there is 
a slight difference between the expres- 
sions title-deeds*’ and "documents of 

"~(3) A. I. rT 1914”Bom. 1^='23 I. 0. iTo^^ 

Bom, 872. 
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bitle.” The word '^title-deeds” no doubt 
connotes more formality than the words 
“documents of title”; but it seems to 
me that the intention of the framers 
of the Act in S. 58 (f) was to con- 
fine the necessary deposit to docu- 
ments which are of such a nature that 
they would ordinarily and simply sup- 
'port an ownership of the property and 
would convey a legal title to any pur- 
chaser. Anyone can produce a tax re- 
ceipt. We know that very often, for 
one reason or another taxes on property 
are paid by people who are not the 
owners of the property at all. Anyone, 
too can procure a copy of a map, or as 
many copies of a map as he chooses. 

Finally, I may say that I deprecate 
strongly the use of English decisions in 
equity to abrogate the clear provisions of 
an Indian Statute. The principles of 
equity should in my view only be em- 
ployed to modify the Common law ope- 
rating harshly or unfairly between the 
parties concerned. 

For these reasons I uphold the plain- 
tiffs’ claim against the claim of defen- 
dant 3. The memorandum of 28th 
November 1927, appears to me to be a 
mere recital and in no way constitutes 
the real bargain between the parties. It 
therefore can be disregarded. I hold 
that defendants 3 possess no mortgage on 
the suit land within the meaning of 

S. 58 (f). 

As to defendant 4 he claims to be a 
bona fide purchaser for value without 
notice of earlier encumbrances. I reject 
this contention. It is in evidence that a 
search was made on his behalf in the 
Register. That search was made so care- 
lessly that I hold it comes within the 
meaning of gross negligence referred to 
in S. 3 of the Act. I disbelieve the inn- 
uendo that the Register was faked. I 
do not agree with the elaborate argument 
under S. 41. I think that argument is 
quite inapplicable to the facts. 

In the result I find for the plaintiffs 
against defendants 1, 2, 3 and 4 in the 
terms of the prayer. 

K.N./b.k. Order accordingly. 
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Page, C. J. and Cunliffe, J. 

Maung Ba and another — Appellants. 

V. 

Mai Oh Gyi — Respondent. 

First Appeal No. 58 of 1928, Decided 
on 22nd December 1931, against decision 
of Dist. Judge, Munbu, in Civil Regular 
No. 1 of 1925. 

(a) Buddhist Law (Burmese)— Succession — 

Case under S. 18 of Book 10 of Manukye 

Younger brother and sister are to be pre- 
ferred to older ones than deceased. 

In cases to which S. IS of Book iO of the I*Ia- 
nnkye applies the younger brothers and sisters 
are to be preferred to those who are older than 
the deceased in considering the right to succeed ; 
A. I. B. 19:6 Rang. 142, Foil. [P igs C 1] 

(b) Buddhist Law (Burmese) — Succession 

One XT dying leaving behind two sons and two 
daughters— I/’s wife predeceasing him— Sub- 
sequently one daughter and one son both un- 
married dying —Property left by U not par- 
titioned — Surviving son and daughter take 
equally irrespective of that one is older and 
other younger than deceased. 

Section 17 of Book 10 of the Manukye pro- 
vides “if after the death of the parents and be- 
fore the division of the property left, an unraar- 
tied child shall die, the law for partition of the 
deceased child’s effects amongst the relations 
(brothers and sisters) is that they shall share in 
equal proportioos.” [p 133 q 2] 

Where one U whose wife had predeceased him 
dies leaving behind two sous and two daughters 
and subsequently. one daughter and one son both 
unmarried die, and the property left by U is nob 
partitioned, the case is governed by S. 17 of Book 
10 of the Manukye and the surviving son and 
daughter take equally in the property of their 
deceased brother and sister irrespective of the 
fact that one is older and the other younger than 
the deceased : Rang. F. A. No. 261 of 1920, Ref. 

„ , [P 188 0 2] 

Ganguh — for Appellants. 

Anhlesaria with Thein Maung — for 
Respondent. 

Page, C. J. — This case relates to the 

inheritance of the property of one U 
Weik Gale, who died about 1883. U Weik 
Gale’s wife predeceased him. He died 
leaving four children : (l) U Chin, who 
married the plaintiff as his second wife, 
and who survived him. U Chin died in 
1920; (2) U Taung Thu, who died unmar- 
ried in 1904; (3) Mai Dok Ma, who died 

unmarried in 1914; and (4) Mai Bu, the 

defendant, who died unmarried in 1928. 
The present suit was brought in 1925 by 
the surviving widow of U Chin to recover 

the share in the inheritance of U Weik 

Gale which fell to her husband. The 
younger sister, Mai Bu, was impleaded 
as defendant, and on her death in 1928 
the present appellants were impleaded as 
her heirs and legal representatives upon 
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the footing that they were her adopted 
children. The status of the appellants has 
been the subject of litigation, and the 
validity of their adoption is not now 
challenged. The case has run a some- 
what strange course. A partial decree 
was passed by the learned District Judge 
of i^Iinbu. That decree was considered by 
the High Court on appeal. This Court, 
being of opinion that proper issues had 
not been raised and determined at the 
trial, recast the issues, and remanded the 
proceedings to the District Court of 
Minbu, not in order that they should be 
determined according to law as one might 
have expected, but that the learned Dis- 
trict Judge should try and determine the 
issues as settled by the High Court, and 
return the proceedings in order that this 
Court should be in a position finally to 
determine the appeal. 

At the hearing after remand the learned 
District Judge passed a decree substanti- 
ally in favour of the respondent. From 
that decree the present appeal has been 
brought, and cross objections to the de- 
cree have been filed by the respondent. 
Now, the main question that falls to be 
determined in the case is the extent of 
the share of the inheritance of U Weik 
Gale that ultimately fell to theplaintiff's 
husband, U Chin. On behalf of the ap- 
pellants it is contended that S. 18 of 
Book 10 of the Manukye applies to this 
case, with the result that U Ohin became 
the heir of U Weik Gale to the extent of 
one-fourth of his property, but that U 
Ohin as the eldest child was precluded by 
S. 18 of Book 10 from participating as 
an heir in the shares inherited by his 
brother and sister, and that Mai Bu as 
the only surviving sister was entitled as 
against the plaintiff to three fourths of 
the joint estate, and the whole of the 
separate estates of her brother and sister 
who predocoasod her. It is settled law 
that in case to which S. 18 applies the 
younger brothers and sisters are to bo 
preferred to those who are older than the 
deceased: Maun^ Tu v. MciChit (l). In 
that case liowever the Court did not pur- 
I)ort to consider what the relative posi- 
tion of the elder and younger brothers 
and sisters of the deceased was in cases 
which foil under S. 17 of Book 10 of the 

T^Ianukye, and notwithstanding the dili- 
gence of the learned advocates, with theox- 

“ ( 1 ) A. 1. R. 102G Rang. ll^=9G 1. 0. b70=4 
Rang. 02. 


ception of one unreported cB,se,CivilFirst 
Appeal No. 261 of 1929, no authority was 
discovered that bears upon the construe, 
tion of S. 17. Now, S. 17 in Richardson's 
Translation is not placed in the same posi- 
tion in Vol. X as it is in the Burmese 
version. In the Burmese version S. 17 
is inserted in S. 16 after the words ‘ his 
children are entitled to inherit,” and 
the body of S. 17 is placed after the con- 
cluding words of S. 16. In my opinion 
however that circumstance is of no im- 
portance, for in unequivocal language 
S. 17 provides that: 

“if after the death of the parents, and before the 
division of the property left, an unmarried child 
shall die, the law for the partition of the deceased 
child's efTests amongst the relations (brothers 
and sisters) is, that they shall share in equal 
proportions.” 

In the unreported case to which I have 
referred it is pointed out that in other 
Dhammathats the same rule is laid down. 
In my opinion this Court is bound to 
give effect to S. 17 in cases which fall 
within its ambit. In the present case 
therefore the first question that falls to 
be determined is whether after the death 
of U Weik Gale and his wife there was a 
division of his property between his four 
children before they died. It is the com- 
mon case of both parties that no such 
division took place, and that no partition 
of the estate of U Weik Gale was ever 
made. This is a case therefore to which 
S. 17 directly applies, and in the events 
that have happened it is immaterial whe- 
ther the property in suit is joint pro- 
perty or the separate property of the 
several children of U Weik Gale. In either 
case the plaintiff as the sole heir of U 
Chin is entitled to one-half, and Mai Bu 
was entitled to the other half* The 
learned trial Judge has so held, and in our 
opinion any other decision upon this issue 
in the oiroumstances obtaining in the 
present case would not be correct. (His 
Lordship then proceeded to determiue 
other issues raised in the appeal and the 
appeal was left pending for amendment 
of the decree.) 

Cunliffe, J., concurred in the order. 

p.n./r.k* Order aocordhtgly. 
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Page, C. J. and Brown, J. 

Tan Ma Shwe Zin — Applicant. 

V. 

Tan Ma Ngwe Zin and others — Oppo- 
site Parties. 

Civil Mise. Appln. No. 39 of 1932, De- 
cided on 22nd June 1932. 

(a) Letters Patent (Rangoon), Cl- 37 Ap- 
peal to Privy Council — Final order — Remand 
order disposing rights of parties finally is 
final order — Civil P. C., S. 109. 

An order which remands a case for farther 
consideration prima facie does not purport finally 
to dispose of the rights of the parties. But if the 
effect of the order is that the Court has finally 
determined the cardinal issue in the suit, and 
only subsidiary and subordinate issues remain to 
be decided the remand order is a final order 
within 01. 37, Letters Patent, and appealable as 
such. _ _ [P189G2] 

Where therefore the cardinal issue in the case 
was whether or not a particular will was governed 
by the Succession Act and the Court of appeal 
held that inasmuch as the testatrix was a Chinese 
Buddhist, her will was not governed by the Indian 
Succession Act, but by the personal law to which 
Chinese Buddhists in Burma are subject, the re- 
mand order must be held to have decided “the 
cardinal point of the suit,” and as after the deci- 
sion of the High Court that can never be dis- 
puted again, order of the High Court is final not- 
withstanding that there may be subordinate in- 
quiries to make, and as such is appealable to 
Privy Council : Case law referred. [V 190 C 1] 
(b) Civil P. C. (1908), S. 110-Court should 
see that conditions precedent are fulfilled. 

It is incumbent upon the Court to be satisfied 
that the conditions precedent have been fulfilled 
before an order is passed granting leave to appeal, 
although the opposite side may not oppose the 
application for leave to appeal to Privy Council. 

[P 190 G 11 

Goioasjee Anhlesaria and Jeejeebohy — 
for Applicant. 

McDonnell, Clifton and Hartnoll — for 
Opposite Parties. 

Page, C. J. — This is an application 
for a certificate granting leave to appeal 
to His Majesty in Council. It is com- 
mon ground that the value of the sahject- 
matter in dispute at the trial, and in- 
volved in the appeal to Hie Majesty in 
Council is over Rs. 10,000. and we are 
satisfied that a substantial question of 
law between the parties is involved in 
the appeal. The question is whether the 
order from which an appeal to His Ma- 
jesty in Council is sought is a final order 
within Cl, 37, Letters Patent. Now, in 
Bamchand Manjimal v. Goverdhandas 

Vishindas Batanchand (1), at p. 127 (of 
47 I. i4.). Lord Cave, who delivered the 

(1) A. 1. R. 1920 P.O. 86=47 I. A. 124=li 

S. L. R. 191=47 Cal. 918=56 I. 0. 302 

(P.O.). 


judgment of the Judicial Committee, ob- 
served : 

“The question as to what is a final order was 
considered by the Court of appeal in the cases of 
Salamen. v. "Warner (2), Bozon v. Altf'inchani 
Urban District Council (3) and Issues v. Salb- 
stein (4). The effect of those and other judgments 
is that an order is final if it finally disposes of 
the rights of the parties.” 

In Bozon v. Altrincham Urban District 
Council (3) Lord Alverstone, C. J., ob- 
served : 

“It seems to me that the real test for determin- 
ing this question ought to be this : Does the 
judgment or order, as made, finally dispose of the 
right of the parties ? If it does, then I think it 
ought to be treated as a final order ; but if it 
does not, it is then, in my opinion, an interlocu- 
tory order.” 

Now the order in question is an order 
of remand, and on the face of it such an 
order, which remands a case for further 
consideration prima facie does not pur- 
port finally to dispose of the rights of 
the parties. But as was pointed out in 
Bahimbhoy Hibibhoy v. Turner (5) and 
Syed Muzhar Husein v. Bodha Bihi (6), 
if the effect of the order is that the Court 
has finally determined the cardinal issue 
in the suit, and only subsidiary and sub- 
ordinate issues remain to be decided the 
remand order is a final order within Cl. 37 , 
Letters Patent, and appealable as such. 
In the light of the law thus enunciated 
can it be said that the order of remand 
from which it is contended that an appeal 
lies to His Majesty in Council in the pre- 
sent case was a final order ? To deter-v 
mine that question it is necessary to con- 
sider what were the matters in issue 
between the parties, and what the Court 
decided in the order under consideration. 

We have heard the learned advocates 
on behalf of the applicant and the res- 
pondents, and it is common ground that 
the only matter that was in issue between 
the parties w’as whether the will of a 
Chinese Buddhist woman, under which 
certain property had been bequeathed to 
certain religious and charitable uses, was 
pro tanto null and void by reason of the 
provisions of S. 118, Succession Act (39 
of 1925). The learned advocate for the 

~ (2) U89U 1 Q. B. 734=60 L. J. Q. B. 624=39 
W. R. 547. 

(3) [19031 1 K. B. 547=72 L. J. K. B. 271=51 
VV. R. 337=67 J. P. 397=19 T. L. R, 266. 

(4) [1916] 2 K. B. 139=85 L. J. K. B. 1433= 
114 L. T. 924=32 T. L. R. 370=60 3. 
J. 444. 

(5) [1891] 15 Bom. 155=18 I. A. 6 (P.C.), 

(6) [1895] 17 All. 112=22 I. A, 1 (P.C.). 
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applicant referred to paras. 5, 6 and 7 of 
the plaint which run as follows : 

5. By the said will the late Tan Ma Thin 
bequeathed to religious and charitable uses the 
properties sp-cifled in the attached Sch. C which 
plaintiff prays may bo read as part of this plaint. 

G. The said will of the late Tan Jla Thin, 
though executed more than 12 months b'foro her 
death, was not deposited in a place provided by 
law for tlie safe custody of the wills of living 
persons within six mouths from its execution or 
at nny time. 

V. PlaintifT avers that the said bequests to 
religious and charitable uses of the properties set 
forth in the attached Scb. C are null and void 
and that the said Tan Mit Thin died intestate in 
respect of the said properties.” 

Having regard bo the form of the plaint 
tho learned advocate for the applicant 
conceded that the claina of the jdaintiff 
that the bequests of the property in 
pcb. C wore null and void was based, and 

upon S. 118, Succession Act, 
and that unless the plaint is amended it 
would not be open to the applicant to 
contend that such bequests were null and 
void upon any other ground. It follows 
therefore upon that footing that the car- 
dinal issue in the case was whether or 
not this \vill v\'as governed by the Succes- 
sion Act (39 of 1925). The Court of ap. 
peal has held that, inasmuch as the testa- 
trix was a Chinese Buddhist, her will was 
not governed by the Succession Act, but 
by tlio personal la%v to which Chinese 
Buddhists in Burma are subject. It fol- 
lows therefore that the Court by the re- 
mand order finally disposed of the alleged 
light of the applicant to set aside the be- 
iquosts of the property in Sch. C upon 
the ground that such bequests were null 
and void by reason of S. 118, Succession 
Act. In these circumstances, in my opi- 
uion the remand order decided 

the cnrdiiial pDint of the suit and as after tho 
decision of tho High Court tlnit can never be dis- 
putfd ag^in, their order is final notwithstanding 
that there inav be subordinate inquiries to make; 

Per Lord llobhouso iu Sued M uzhdt" Jlusciti v» 
Bodha Bihi (G).’’ 

The learned advocate for the respon- 
dents did not opiiose the present api>iica- 
tion, hut it is incumheut upon the Court 
to 1)0 satisfied that the conditions prece- 
dent have been fulfilled before an order is 
passed granting leave to appeal. 

Por these reasons the application suc- 
ceeds ; and a certificate of leave to appeal 
to Ilis Majesty in Council will issue. 

Brown, J. , agreed. 

K.n./r.k. Applicatioji allowed. 
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Full Bench 

Page. C. J.. Baguley and 

Ba U, JJ. 

Emperor 

V. 

Nga Po Mill and others — Accused. 

Criminal Eef. No. 97 of 1932, Decided 
on 11th July 1932, arising out of Crimi- 
nal Appeals Nos. 1541 to 1547 and 1575 
of 1932, of the High Court. 

(a) Evidence Act (1872), S. 118 — Ac- 
cused though competent to testify is incom- 
petent witness— CriminaiP,C.(1898), S. 342 
— Oaths Act (1873), S. 5. 

An accused per.<on is competent to testify ■with- 
in S. 118, Evidence Act, bub such a person is 
incompetent to bo a witness for an oath cannot 
bo administered to him, and all witnesses are re- 
quired to take an oath or mako an affirmation 
before they can lawfully be examined, or give 
evidence bv or before any Court : A, I. B. 1914 
Cal. 27C, Bel. o». [P 191 C 2] 

iJ«(b) Criminal P. C. (1898), S. 342— Pro- 
cedure not followed — Test is whether there 
is failure of justice— Oaths Act (1873), Ss. 5 

and 6. 

Whore the accused has materially been preju- 
diced by the breach of procedure, a failure of 
justice has occurred; and also where there has 
in cfToct been substituted another mode of trial for 
that prescribed by tho legislature, it is presumed 
that a fair trial has not boon accorded to the 
accused, and there has been a failure of justice. 
But a decision just and reasonable on the merits 
should not bo disturbed, because in tho course of 
the proceedings some flaw can be detected that 
is not fundamental, and which is not proved to 
have worked injustice to tho accused, although 
it may constituio a breach of tho rules of crimi- 
nal procedure: A, I.B. 1930 Cal. 212 and A.I.B, 
1927 P. C. 44, Foil. [P 192 0 1] 

Tun Byu — for tho Crown. 

Ba Tu71 — for Accused. 

Order of Reference. 

Otter and Baguley, JJ. — In Special 
Trial No. 2 of 1932, tho learned Special 
Judge sitting at Prome had before him 
11 persons sent up under S. 396, I. P. G. 
read inter alia with S. 34 of the Cede. 
Tho Speci-al Judge charged them all firstly 
with dacoity under S. 395, I. P. 0., and 
secondly under S. 302 read with S. 34 of 
that Code. The ease for the prosecution 
was that these oases were conueotod with 
the rebellion and therefore S. 9 (l), 
Burma Act No. 4 of 1931, was applicable. 
In the result one of these accused was 
discharged and two others wereaoquitted. 
The remainder were convicted on appeal 
to this Court. Among the list of defence 
witnesses for appellant 1 Po Min ap- 
pears the name of one Po Lwin, who was 
one of the persons tried jointly and oon- 
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vioted with fehe other appellants. Po 
Lwin was duly sworn and called as a wit- 
ness on behalf of Po .Min on 17th May 
1932. His evidence shortly was that Po 
Min had been beaten with a cane by the 
police in order to extract a . .confession. By 

S. 312 (4). Criminal P. G. (1898). it is 
provided that no oath shall be adminis- 
tered to an accused. It appears to us 
that the course adopted might affect the 
legality of the proceedings, and we under 
E. 12, in Ch. 11 of the “Appellate Side 
Eules of Procedure (Criminal)” refer for 
the decision of a Bench or a Full Bench, 
as the Chief Justice may direct, the fol- 
lowing questions: 

(1) Was the evidence of Po Lwin admissible ? 
and if not admissible (2), what eSect in law, if 
any, has the admission of the evidence of this 
witness upon the trial and conviction of any or 
all of the appellants ? 

We have referred this matter as prima 
facie it would appear^ that the course 
taken being contrary to the express pro- 
vision of the Code, was contrary to law. 
It may be however that in the circum- 
stances of the present case the legality of 
the trial of the appellant called or the re- 
maining appellants would not be affected. 
As however the point appears to us im- 
portant, and as it may be thought advis- 
able some general expression of opinion on 
the subject under review should be given, 
we have thought it right not to dispose 
of the matter ourselves, but to take action 
under the rule above mentioned. It will 
be convenient to state that there are cer- 
tain reported cases in which similar ques- 
tions have been considered and decided. 
We would draw particular attention to 
the case of Empress v. Durant (l). Other 
cases are Deg v. Sanmanta (2), Empress 
of India v. Asgar AH (3) and Queen-Em- 
press V. Data (4). 

Opinion. 

Page, C. J.— The material facts are 
set out in the order of reference and 
need not be repeated. Two questions 
have been referred to the Full Bench for 

determination: , . 

“ (I) Wag the evidence of Po Lwin admissi- 
ble? (2j If not, what effect in law (if any), has 
the admission of the evidence of this witness 
upon, the trial and conviction of any or all of the 
appellants ?” 

As regards (l) there can be no doubt, 
in my opinion that Po Lwin’s evidence 


(1) U8991 23 Bom. 213. 

(2) U3771 1 Bom. 610, 

(3) L18791 2 All. 260. 

(4) [1885] 10 Bom. 190. 


was inadmissible. At Common law an 
accused person cannot be either examined 
or cross-examined, R. v. Payne (5) and 
the reason is that there can be no sanc- 
tion that such a person will speak the 
truth. In India an accused person is 
“competent to testify ” within S. 118, 
Evidence Act (l of 1872), but such a per- 
son is incompetent to be a witness, for an 
oath cannot be administered to him, and 
all witnesses are required to take an oath 
or make an affirmation before they can 
lawfully be examined, or give evidence by 
or before any Court. In judicio non 
crediiur nisi juratis. Oaths Act (10 of 
1873), Ss. 5 and 6, Criminal P. C. (5 of 
1898), S. 342 (4), Nafar Sheik v. Empe- 
ror (6) ). It is common ground that, at 
the time when Po Lwin was permitted 
to take the oath and be examined and 
cross-examined as a witness, he was an 
accused person. 

The answer to the first question pro- 
pounded therefore is in the negative. 
(2) As regards the effect which the ad- 
mission of the evidence of Po Lwin had 
upon the trial it is to be observed that 
Po Lwin’s name was mentioned as being 
a co-accused in the list of witnesses cited 
by the accused Po Min. In such circum- 
stances it is highly improbable that the 
learned Special Judge, in allowing^ Po 
Lwin to be examined and cross examined 
as a witness on oath contrary to law, 
acted through inadvertence: and with all 
due deference it seems to me that the 
learned Special Judge misunderstood the 
plain terms of S. 342 of the Code, founded 
as they are upon a well-known and time- 
honoured rule of the Common law. How- 
ever as I had occasion to point out in 
Emperor v, Erman Ali (7), at p. 1246 
{of 57 Calf): 

“the effect of aon-compliance with the statutory 
rules of procedure, in my opinion, must vary ac- 
cording to the gravity and the effect of the breach 
and the test in each case is whether the proceed- 
ings have resulted in a miscarriage of justice.” 

In that case I ventured to lay down, 
and I desire to affirm, the following test 
by which the effect of the failure of the 
Court to conform to the provisions of the 
Code of Criminal Procedure is to be mea- 
sured and ascertained: 

“The test to be applied, in cases where the 
prescribed rules of procedure have not been fol- 

(5) 1 0. Or. 347. ^ ' 

(6) A. I. R. 1914 Cal. 276=20 1. C. 741=14 

Or. L. J. 435=41 Cal. 406. 

(7) A. I. R' 1930 Cal. 212=1930 Cr. C. 212= 

31 Or. L, J. 536=57 Cal. 1228 (F.B.). 
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lowed, to ascertain whether there has been a 
niislrial, if always essentially the same, namely, 
whether there has been a miscarriage of justice; 
for if the appeal Court is satisfied iu point of fact 
that the accused has materially been prejudiced 
by the breach of procedure clearly a failure of 
justice has occurred; while if by reason of the 
breach of procedure, there has iu effect been sub- 
stituted another mode ol trial for that prescribed 
by tbo legislature as afrording the best means 
cf obtaining a fair trial it is presumed that 
a fair trial has not been accorded the accused, 
and in that case also there has been a failure 
of justice. In either case therefore the pro- 
ceedings pro tanto will be set aside upon the 
ground that by reason of the breach of the rules 
of procedure a miscarriage of justice has been 
occasioned. On the other hand, if the appeal 
Court is not satisfied that the breach of proce- 
dure falls within one or other of those categories 
in my opinion it ought not to hold that the 
proceedings have become vitiated merely be- 
cause there has been a transgression of the pres- 
cribed rules by which such proceedings are to be 
regulated. It is ever to bo borne in mind that 
rules and regulations are intended to be the 
handmaid and not the mistress of the law, and 
that in criminal proceedings, it is of the utmost 
importance that a decision just and reasonable 
on the merits should not be disturbed, because 
in the course of the proceedings some flaw can 
bo detected that is not fundamental, and which 
is not proved to have worked injustice to the ac- 
cused, although it may constitute a breach of 
the rules of criminal procedure” : v, 

Erman Ali (7). 

See also Ahd ul liahman v. Emperor (8). 
I would answer the second question in 
this sense. 

Baguley, J. — I agree. 

Ba U, J. — I agree. 

R.K. Reference an^oered. 

(8) A. I. R. 1927 P. C. 44=100 I. 0. 227=64 
I.A. 9G=28Cr. h. J. 259=5 Rang. 53 
(P.O.). 
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Page, C. J. and Brown, J. 

Aisha Bee Bee — Applicant. 

V. 

Noor Mohamed and others — Opposite 
Parties. 

Civil Rlisc. Apidn. No. 48 of 1932, 
Decided on 29th June 1932, in respect of 
order of High Court in Civil Miso. 
Appln. No. 24 of 1932. 

Letters Patent (Rangoon), Cl. 37 — Final 
order— Civil P. C. (1908), S. 109. 

An order refusing to allow the applicant to 
appeal to the Oourt of appeal in forma pauperis, 
is not a final order within Cl. 37: A. I. B. 1920 
I\ G, 80. ReJ. on. [V 192 0 1] 

Kaliianxoalla — for Applicant. 

Anklesaria and Khan — for Cpposite 

Parties. 

Order. — This is an application for a 
certificate granting leave to appeal to His 


Majesty in Council from an order of this 
Court refusing to allow the applicant to 
appeal to the Court of appeal in forma 
pauperis. It is contended that such an 
order is a final order within CL 37, 
Letters Patent. Plainly it is not. In 
Khan Ramchand Manjimal v. Gover- 
dhandas Vishindas Ratan (l) at p. 127 
(of 47 J. A.) Lord Cave, del ivering the 
judgment of the Judicial Committee, 
laid down that 

“the question as to what is a final order was 
considered by the Court of appeal in the cases 
of Salaman v. Warner (2), Bozson v. Altrincham 
Urban District Council (3) and Isaacs v, 
Salbstein (4). The effect of those and other judg- 
ments is that an order is final if it finally dis- 
poses of tbo rights of the parties.” 

The order from which it is sought to 
appeal to His ^lajesty in Council does 
not purport to affect the merits of the 
suit in any sense, or to determine the 
rights of the parties. This application 
is misconceived h,nd is dismissed with 
costs, advocate’s fee five gold mohurs. 

R.K. Application dismissed. 

~(1) A. I. R. 1920 P.'c. 86=56 1.0.302=47 
I, A. 121=14 S. L. R. 191=47 Cal. 918 

(P. 0.). 

(2) L1891] 1 Q. B. 794=60 L. J. Q. B 624=89 
W. R. 547. 

(3) [19031 1 K. B. 547=72 L. J. K. B. 271=61 
W. R. 837=67 J. P. 397=19 T. L. R, 266. 

(4) [19161 2 K. B. 189=85 L. J. K. B. 1433= 
114 L. T. 924=32 T. L. E. 870=00 S. J. 
444. 
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Page, G. J. 

Maxing Chit Seixi — Accused — Appli- 
cant. 

V. 

.Ewiperor— Opposite Party. 

Criminal Revn No. 215-B .of 1932, 
Decided on 7th June 1932, against order 
of Sess. Judge, Ilanthawaddy, in Criminal 
Bevn. No. 72 of 1932. 

Criminal P. C, (1898), S. 435 — Burma 
Courts Act (1922), S. 27. 

Applications in revision from the ODurts of the 
Magistrates iu Rangoon should ordinarily be 
filed in the Court of the Sessions Judge of Hnu- 
thawaddv in view of Notification No. 89 of 2nd 
February 1931. [P 193 0 21 

Kxjaw Myint — for Applicant. 

McDonnell — for the Crown. 

Order. — This application in revision 
is misconceived. Indeed, the niomeat 
that the legal position was pointed out 
to the learned advocate for the applicant 
he admitted that there were no grounds 
upon which the application could be sup- 
ported It appears that a charge was 
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framed against an accused person under 
S. 324, I. P. G., by the Third Additional 
Magistrate of Eangoon,and an application 
was presented to the Sessions Judge of 
Hanthawaddy in revision under S. 435, 
Criminal P. C., for the purposeof obtain- 
ing an order that a charge under S. 307, 
I. P. C., ought to be framed against the 
accused. At the bearing of the applica- 
tion a preliminary objection was taken 
on behalf of the respondent that the 
Sessions Judge of Hanthawaddy had no 
jurisdiction to entertain the application 
in revision. The learned Sessions Judge 
held that he possessed jurisdiction in 
that behalf under the Judicial Depart- 
ment Notification No. 91 of 25th June 
1925. The notification now in force is 
Judicial Notification No. 39 of 2nd Febru- 
ary 1931. Under that notification and 
S. 435, Criminal P. C., prima facie the 
Sessions Judge of Hanthawaddy, Rangoon, 
is invested with revisional jurisdiction 
in connexion with the application in 
question. Under the notification how- 
ever it is: 

* provided that with respect to the Rangoon Town 
District this notification shall be construed sub- 
ject to the provisions of the Letters Patent coir- 
stituting the High Court of Judicature at Ran- 
goon and of S. 27, Burma Courts Act, 1922.” 

Section 27, Burma Courts Act, pro- 
vides: 

“(1) Notwithstandiug anything contained in 
the Code of Criminal Procedure, 1893, Magis- 
trates exercising jurisdiction in the City of Ran- 
goon when committing prisoners for trial shall 
commit them to the High Court. (2) Notwith- 
standiug anything contained in the Code of Cri- 
minal Procedure, 1898, all appeals which lie 
under that Code to the Court of Session from 
the sentences or orders of Courts or Magistrates 
exercising jurisdiction in the City of Rangoon 
would lie to the High Court and not to the Court 

of Session.” 

An application in revision is nob an 
appeal, and I asked the learned advocate 
for the applicant whether notwithstand- 
ing S. 27, Burma Courts Act, a District 

Magistrate would possess revisional juris- 
diction with respect to the application 
in question under S. 435, Criminal P. C. 
The learned advocate frankly and pro- 
perly conceded that he would have such 
jurisdiction. I then asked him if he 
could draw any distinction quoad the 
vesting of jurisdiction under S. 435, Cri- 
minal P. C., between the District Magis- 
trate and the Sessions Judge, and again 
the learned advocate conceded that no 
such distinction could be drawn. The 
learned advocate stated that in these cir- 


cumstances there was no ground upon 
which he could reasonably contend that 
the present application should succeed. 

In my opinion the application fails, 
and must be dismissed. In future, ap- 
plications in revision from the Courts of 
the Magistrates in Rangoon should ordi- 
narily be filed in the Court of the Ses- 
sions Judge of Hanthawaddy. 

R.K. Application dismissed. 
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Page, C. J. 

Emperor 

V. 

Maxing Chit Sein — Accused. 

Criminal Revn. No. 378-A of 1932,. 
Decided oh 10th June 1932, against order 
of 3rd Addl. Magistrate, Rangoon, in 
Criminal Regular Trial No. 393 of 1932. 

Criminal P. C. (1898), Ss. 206 and 207 — 
Complicated and difficult questions of law 
and fact arising — Magistrate in grave 
charges should commit accused to Sessions 
“Duty of Magistrate laid down— Criminal 
Trial. 

The function of a Magistrate is to dispose of 
petty cases, and be ought to commit to Sessions 
cases of a complicated or serious nature which 
he is neither by training nor experience qualified 
to try. The effect of the evidence as set out in 
the depositions should bo determined by the- 
Magistrate after considering the case as a whole. 
If the Magistrate is of opinion that a prima. 
facie case has not been made out against the 
accused such as would justify the accused being 
put on his trial he must at once be discharged- 
On the other band if the circumstances as dis- 
closed in the depositions necessitate the fram- 
ing of a charge against the accused for an 
offence the seriousness of which may vary ac- 
cording to the facts that are established, the- 
Magistrate should try the case himself or com- 
mit it to the Sessions if the offence is one in 
which complicated or difficult questions of law 
or fact arise. [P 194 C 2] 

McDonxiell — for the Crown. 

Kyaw Myint — for the Accused. 

Judgment. — In this case criminal 
proceedings were instituted against the- 
respondent in the Court of the 3rd Addi- 
tional Magistrate of Rangoon pursuant 
to a complaint that he had stabbed one- 
A. M. Steven, who was the manager of 
the mill in which he was employed. A 
number of witnesses were called for the 
prosecution, and the accused was exa- 
mined by the Magistrate. After hearing 
argument for and against the charge which 
it was contended ought to be framed 
the 3rd Additional Magistrate, Rangoon, 
framed a charge again&t the accused. 
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under S. 321, I. P. C. Having decided 
to try the case himself the Magistrate 
directed that the witnesses for the pro- 
secution should be present for cross- 
examination on 31st May. An applica- 
tion in revision was 61ed in the Sessions 
Court of Hanthawaddy. The ground of 
revision was that having regard to the 
circumstances as disclosed in the depo- 
sitions, tlio proper charge on which the 
•accused ought to be committed for trial 
was a charge of attempted murder under 
S. 307, I. P. C. An objection was taken 
on behalf of the respondent to the juris- 
diction of the learned Sessions Judge. 
The Sessions Court held that it possessed 
jurisdiction to revise the charge which 
had been framed, and the respondent 
thereafter presented an application in 
revision to the High Court against tho 
order of the Sessions Judge of Hantha- 
waddy. 

At the hearing of that application in 
revision it was held that tho learned 
Sessions Judge of Hanthawaddy had re- 
visional jurisdiction in the matter. It 
fcransi)ired however that whether the 
Sessions Court of Hanthawaddy accepted 
the application in revision and framed a 
more serious charge against the accused 
or rejected tlie application in either 
event an application to revise the order 
of the Sessions Court in all probability 
would be presented to this Court. 

In order to save time and further pro- 
ceedings the High Court suo motu has 
called for the proceedings before tho 3rd 
Additional Magistrate in revision, and 
the application now comes on for hear- 
ing. In considering what is tho jiropor 
charge to he framed against tho accused 
I desire to say as little as may ho about 
tho facts or tho merits of tho case. It 
must not bo taken that anything that 
falls from mo today is intended in any 
way to prejudice tlio trial of the accused. 
In my opinion it is clear from a perusal 
of the evidence as disclosed in the deposi- 
tions that theollonco, if oslahlished is a 
grave one and it is manifest that a ohtarge 
framed under R. 321, I. P. 0., would be 
iuadeqtiate. Upon the face of tho depo- 
sitions as they stand the proper charge 
upon which tlio accused should be tried 
is a charge under S. 307, I. P. C. I desire 
to point out that ^lagistratos generally, 
and Magistrates in Rangoon and in the 
adjoining districts in pavbioular, do not 
exercise suiBoieub care and discrimination 


in deciding whether cases should be com- 
mitted to Sessions or tried in tho Magis- 
trate’s Court. The effect of the evidence 
as set out in the depositions should be 
determined by the Magistrate after 
considering the case as a whole and en- 
deavouring to take a broad and common- 
sense view of the situation. If the Magis- 
trate is of opinion that a prima facie 
case has not been made out against the 
accused such as would justify the accused 
being put on his trial he must at once be 
discharged. On the other hand if the cir- 
cumstances as disclosed in the deposi- 
tions necessitate the framing of a charge 
against the accused for an offence the 
seriousness of which may vary according 
to the facts that are established the 
Magistrate should try the case himself if 
it is within his cognizance and the offence; 
in the circumstances disclosed in the' 
depositions appears to be be a trivial one, 

E contra a Magistrate ought nob to bake 
upon himself the responsibility of trying 
a case which baking a reasonable view of 
tho effect of the depositions must be 
regarded as involving the trial of the 
accused for a grave offence or one in 
which complicated or difficult questions 
of law’ or fact arise. The function of a 
Magistrate is to dispose of petty oases, 
and he ought to commit bo Sessions cases 
of a complicate. I or serious nature which 
ho is neither by training nor experience 
qualified to try. I have observed that 
Magistrates do nob always exercise a wise 
discretion in this respect. On the one 
hand cases not infrequently are com- 
inibtod to Sessions which are of a trivial 
nature, and which ought to have been 
tried in tho Magistrate’s Oovirt. On the 
other hand I have observed that Magis- 
trates sometimes decide to try oases of a 
serious and complicated nature which, 
although triable by a Magistrate obvi- 
ously ought to be tried by a higher and 
more experienced tribunal. The present 
case affords an illustration of the view 
that I have expressed. No judicial officer 
capable of appraising tho value of evi- 
dence could fail to realize that the facts 
as set out in tho depositions in the pre- 
sent case prima facie disclose an offence 
of extreme gravity which obviously 
neither the 3rd Alditional Magistrate of 
Rangoon, nor, I venture to think any 
other Magistrate ought to try. 

The result is that a charge under 
S. 307, I. P. 0., will bo framed against 
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the accused and he will be committed to 
stand his trial at the ensuing Sessions of 
the High Court. The procee3ings will 
be returned to the Court of the 3rd Addi- 
tional Magistrate of Rangoon to act in 

conformity with this order. 

Order accordingly . 
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Page, G. J. and Mya Bu, J. 

Ma Shwe Tha and others-- Applicants. 

V. 

Ma U Kra Opposite Party. 

Civil Revn. No. 110 of 1931, Decided 
on 18th May 1932, against order of Dist. 
Court, Akyab, in Civil Misc. Case No. 47 
of 1930, D/- 6th June 1931. 

(a) Civil P. C. (1908), 0. 33, Rr. 5,6. 7 and 
15 — Dismissal of application under R. 7 (3) 
for not complying with provisions of R. 5 (a) 
is bar to fresh application. 

According to tho provisions of 0. 33. Rr. 5. 6, 

7 and 15 the dismissal of an application by rea- 
son of the provisions of R. 5 (a) after hearing 
argument under R. 7 (2) is to be held a refusal 
under R. 7 (3) and a bar to a fresh appli- 
cation under R. 15 : 9 L. B. R 93 [F.B.Yi A.I.R* 
1926 Rang. 2C0; A I.R. 1929 Rang. 128 & 1 Bah. 
151, not Foil; 9 L.B.B. 93; 20 Bom. 86; 33 I, C. 
812 and A. I.R. 1924 Cal 1039, Rel on.; A. I. R* 
1926 Mad. 875, Diss. from. IP 196 C 2] 

(b) Civil P. C. (1908), O. 33— Time for re- 
drafting O. 33 is long over due. 

The time for redrafting 0. 33 is long overdue. 
Rules of procedure should be clear and unambi- 
guous, but the language in which theprovisious of 
O. 33 are couched is obscure and difficult to in- 
terpret. [P 195 C 1] 

Sein Tun Aung^tor Applicants. 

Venkatram — for Opposite Party. 

Page, C J. — This is a hard case, but 
the application in revision must be accep- 
ted. In my opinion the time for re- 
drafting 0. 33, is long overdue. Rules 
of procedure should be clear and unam- 
biguous, but the language in which the 
provisions of O. 33 are couched is obscure 
and difficult to interpret. lu the present 
case the applicant for leave to sue in 
forma pauperis made a similar application 
in Civil Miscellaneous Case No. 8 of 1930. 
In the former case the District Court did 
not reject the application under R. 5 
but after hearing the parties dismissed 
the application for leave to sue in forma 
pauperis, under R. 7 (3) because the ap- 
plication did not comply with the pro- 
visions of 0. 33, R. 5 (a). Now if an 
application for leave to sue in forma 
pauperis is disallowed under R. 7 (d) such 
an application falls within R. 15 and the 
order dismissing the application for leave 
to sue in forma pauperis operates as a bar 


to a second application in that behalf 
within R 15. In niy opinion the legis- 
lature could nob have intended that an 
application for leave to sue in forma 
pauperis should operate asa bar to a fresh 
application, if the first application was 
rejected or disallowed merely because it 
was not in conformity with R. 5 (a). But 
the Court is concerned not with what the 
legislature intended but evhab it enacted 
and in my opinion, any application for 
leave to sue in forma pauperis which is 
disallowed under R. 7 ; Iloiva v. Sit Shein 
(l), falls within the ambit of R. 15. 

In Howa v. Sit Shein (l). a Full Bench 
of the Chief Court of Lower Burma 
(Young, J. dissentient©), held that the 
rejection of an application for leave to sue 
in forma pauperis because of noncomplia- 
anoe with the provisions of Rr. 2 and 3 
must be made under R. 5 (a) and could 
not be made under R. 7 (3), and that it 
made no difference that notice had been 
served upon the Government Advocate or 
the opposite party under R. 6, or an in- 
quiry held under Rr. 7 (l) and (2). The 
ratio decidendi of that judgment appears 
to be that it was intended that the dis- 
missal of an application for leave to sue 
in forma pauperis should only operate as 
a bar to a fresh application in that be- 
half when the application was dismissed 
upon one or more of the grounds set out 
in R. 5 other than R. (a) and therefore 
that R. 5 (a) was not one of the * prohi- 
bitions*’ referred to in R. 7 (2). It fol- 
lowed, according to the reasoning in that 
case that it was not open to the parties 
to the application at an inquiry held un- 
der S. 7 (2) to canvass or present an 
argument with respect to the question 
whether or not the application was in 
conformity with R. 5 (a). 

With all respect it appears to me that 
the learned Judges in that case were en- 
deavouring to mitigate the effect of what 
had been enacted by the legislature. That 
however is to legislate, and not to admi- 
nister the law. Moreover in the recent 
case of U Ba Dive v. MaungLu Pau{2)dt 
Full Bench of this High Court has expres- 
sly held that under R. 7 (2) the parties 
are entitled bo present an argument for the 
purpose of satisfying the Court that the 
application has or has not complied with 
the terras of any of Cls. (a) to (e), 0. 33, 

'll) 119X71 9 L. B. R, 93=42 1. 0. 803 (E.B ). 

(2) A. I. B, 1932 Bang. 107=139 1. 0. 265=19 
Rang. 357 (E.B.). 
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Ji. 5 and as I interpret the meaning and 
effect of 0. 33 the Court would not be 
justified in holding that R. 15 applies to 
the disallowance of an application for 
leave to sue in forma pauperis (whether 
the order purports to bo made under 
R. 5 or R, 7) upon the ground tliat there 
has been a violation of R. 5 (b) to (e) 
and also in holding that R. 15 does not 
apply to the disallowance of such an ap- 
plication whether the order is made un- 
der R. 5 or R 7, upon the ground that 
the application was not in conformity 
with R. 5 (a). 

It may be that the law ought to be en- 
acted in that sense, but I am of opinion 
that it is not the law as it stands at pre- 
sent. I can see no justification having 
regard to the nrovisions of O. 33 for diff- 
erentiating between R. 5 (a) on the 
one hand and R. 5 (b) to (e) on the other 
for holding that R. 15 does not apply to 
an order dismissing the application for 
non-compliance with the provisions of 
R. 5 (a). The view which I take is in 
consonance with the law laid down in 
Banchhod Morar v. Bezaiiji Edulji (3), 
Atul Chandra Sen v. Peary Mohan (4) 
and All Afzal v. Picrna Chandra (5), 
The opinion expressed by the Full Bench 
of the Chief Court in Ilotva v. Sit Skein 
(1) was approved by a single Judge of 
this Court in Ma Sein v. Ma Kya Fhyiin 

(6) , Many Pe Kye v. Since Zin (7) and 
was followed by the Tjaiiore High Court 
in Mi. Hal Kaur w Shib Das (8). The 
Madras Iligli Court in P, Krishna, 
moorthy y. P. Bamayya (9) however 
have held that O. 33, R. 15, only refers 
to cases in which tho application for 
leave to sue as a pauper was dismissed 

on tho merits." With all due respect 
I confess that I do not appreciate what 
is meant i)y dismissal on the merits in 
this connexion. Does it mean when the 
applicant failed to disclose a cause of 
action in liis application or when he is 
not a pau[)er in fact or when ho has vio- 
lated tho provisions of R. 5 (c) or (o) *? 
Whatever may ho the intention of t he 

(.a) [181)01 ‘JO Bom. 80. 

(1) [11)101 33 I. 0. 81J. 

(.^) A. r. H. 11)24 Oal. 1030=84 I, C. 703. 

(0) A. T. H. 1020 Rang. 200=4 Rang. 245=99 

1 . 0 . 20 . 

(7) A. I. U. 1920 Rang. 128=7 Rang. 359= 

118 I. C. 415. 

f8) [lOlJl 1 huh. 151=50 I. C. 207. 

(0) A. 1. R. 19‘2G Mad. 875=50 Mad. G3=96 

1. 0. 9C2. 


Madras High Court in holding that R. 15- 
only applies where the application was 
dismissed “ on the merits," one thing is 
clear that there is not a word to that 
eQ'ect to be found in R. 15. R. 15 is 
drawn in wide and clear terms, and once- 
again I take leave to say that, however 
meritorious tho interpretation of the rule 
by the Madras High Court may be, that 
is a matter for the legislature and not for 
the Court. 

For these reasons in my opinion the 
application in revision must be accepted 
and the application for leave to sue in 
forma pauperis dismissed. The effect of 
the recent Full Bench ruling in U Ba 
Dwe's case (2) in my opinion is that the 
law laid down by the Full Bench of the 
Chief Court in Uowa v. Sit Shei7i(l) 
and two single Judges of this Court in 
Ma Sein v. Ma Kya Hmijin (6) and 
Maung Pe Kye v. Ma Shtoe Zin (7) was 
not correct and these cases must be re- 
garded as overruled. There will bo no 
order as to costs. 

Mya Bu, J. — I agree that according 
to the provisions of Rr. 5, 6, 7 and 15, 
O. 33, Civil P. G., the dismissal of an 
application by reason of the provisions 
of Cl. (a), R. 5 after hearing argument 
under R. 7 (2) must be held to ba a re- 
fusal under R. 7 (3) and a bar to a fresh 
application under R. 15. Inasmuch as 
the dismissxl of an application by reason 
of tho provisions of Cl. (a), R. 5, either 
under R. 5 or under R. 7 (3) is based up- 
on some defect in the form or in the 
manner of presentation of the applica- 
tion it would be hard to apply the bar of 
res judicata to a second application sim- 
ply because the order of dismissal was 
made under R. 7 (3). But under the 
rules as they stand, this is unavoidable 
and since the rules must be interpreted 
as they stand we are constrained to hold, 
in this case that the second application 
was barred by the provisions of R. 15. 
The rules need redrafting so as to ob- 
viate such hard results. Tho application 
in revision succeeds. I agree in the 
order allowing the revision and making 
no order as to costs. 


P.N./u.K. 


accepted. 
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Baguley, J. 

Ko. Po Kun — Appellant. 

V. 

C. A. M. A. L. Firm — Respondent. 
Special Second Appeal No. 224 of 1931, 
Decided on 12bh February 1932, against 
decision of Dist. Court, Toungoo, in 
Civil Appeal No. 12 of 1931. 

(a) Interpretation of Statutes — Retrospec- 
tive effect — Intention must be clear either 
expressly or by necessary implication. 

No statute shall be construed to have a re- 
trospective operation unless snch a construction 
appears very clearly in the terms of the Act. or 
arises by necessary and distinct implication: 
West V. Gioynne, (1911) 2 Ch. 15 and .4. J. li. 
1927 All 1 {F. B.), BeL on 1 [P 198 G 2] 

(b) Transfer of Property (as amended by 
Act 20 of 1929), S. 101— S. 101 is not re- 
trospective — Interpretation of Statutes, 
Amending Act. 

Section 101 is a section which affects existing 
rights and therefore despite S. 63, Act 10 of 

1929, the new S. 101 has no retrospective effect: 

A. I. B. 1927 Mad, 85, Bef. [P 199 0 11 

(c) Transfer of Property Act (1882), 
S. 101 — Keeping alive for benefit of pur- 
chaser-mortgagee — Intention is immaterial — 
Mortgagee-purchaser can assert his right. 

Where a prior mortgagee purchases the pro- 
perty in satisfaction of his mortgage, he can 
assert his right to continue the mortgage if it is 
for his benefit independently of any intention 
he may or may not have had at the actual 
time of taking over the transfer: A. I.B. 1922 
Bom. 211 and 34 All, 268, Diss. from\ 26 Bom. 88 
and 18 Bom. 86, Expl. and Dist.\ A. I, B. 1928 
Bang, 287; A, I. B. 1924 P. C. 36 and A. I. B. 

1930. Cal- 335, Bel. on. [P 200 C 2] 

Judgment. — This appeal arises out 
of a mortgage suit brought by the respon- 
dent firm against the appellant and 
several others. The appellant and his 
wife were joined in the suit on the 
allegation that they had purchased the 
land in suit from the other defendants, 
the mortgagors, subsequent to the date 
of the mortgage, and as such they had 
the right to redeem. The trial Court 
gave a preliminary mortgage decree 
against the other defendants, but dis- 
missed the suit as against Po Kun and 
his wife. On appeal to the District 
Court the learned Additional District 
Judge allowed the appeal and gave a pre- 
liminary mortgage decree in the usual 
form for the amount sued against all the 
defendants. Hence the present appeal. 
The allegations of the appellant with 
which it is necessary to deal for the 
purpose of the present case are as fol- 
lows: In 1915 Shwe Hman and his 
wife executed a registered mortgage in 
favour of appellant and his vvife for 


Rs. 450, the mortgage being a usufruc- 
tuary one. Possession was given the 
same year and has remained with the 
appellant ever since. On 7th May 1925 
the same property was again mortgaged 
to Po Kun and his wife by Shwe Hman 
alone by registered deed, his wife having 
died in the meantime; but it is said that 
he had married again. He had children 
by his first wife. This mortgage was 
also a usufructuary one, and possession 
remained with Po Kun. On 6th Nov- 
ember 1925 Shwe liman and his children 
mortgaged three pieces of land, including 
the land already mortgaged, to the res- 
pondent firm for Rs. 800. The mort- 
gage was a simple mortgage and regis- 
tered. On 28th April 1923 Shwe Hman 
alone executed a deed of sale of the same 
land to Po Kun and his wife for 
Rs. 1,700. 

The respondent firm in^general denied 
all the appellant’s allegations save that 
he had bought the land subject to the 
firm’s mortgage. On facts the learned 
District Judge has found that the first 
mortgage of 1915 was not duly attested; 
that the first mortgage was absorbed in 
the second mortgage, the total advanced 
up to that time being Rs. 1,000 men- 
tioned in the second mortgage deed and 
not Rs. 1,450; that the sale absorbed the 
second mortgage; and that the prior 
mortgage or mortgages were not kept 
alive for the benefit of the appellant. 
With regard to the facts, it was not very 
seriously contended before me that at 
the time ef the execution of the second 
mortgage deed Rs. 1,450 had been paid 
to Shwe Hman. The second mortgage 
deed itself does not look like a subse- 
quent mortgage, and as regards the pay- 
ment of Rs. 1,000 over and above the 
Rs. 450 the evidence is of practically no 
value. It must also be noted that with 
regard to the first mortgage not only is 
the proof *of attestation doubtful, but 
there is no pooof of any kind that Shwe 
Hraan’s wife executed it, and in the ab- 
sence of proof of execution by Shwe 
Hman’s wife the value of Po Kun’s in- 
terest in the first mortgage would be 
reduced to a mortgage over Shwe Hman’s 
interest in the land. As it has been 
found that only a further Rs. 550 was 
paid up to the time of the second mort- 
gage, it is immaterial to the appellant 
whether he is regarded as holding one 
mortgage for Rs. 450 over Shwe Hman’s 
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interest dated 1915 and a second mort- 
gage over the same interest for Rs. 550, 
or whether he is to be regarded as 
holding one mortgage dated 1925 for 
Rs. 1,000, over Shw-e Hman’s intetest. 
This clears the ground to a certain 
extent. 

We are left with the position that 
appellant had a mortgage over Shwe 
liman’s interest for Es. 1,000; that that 
interest was subsequently mortgaged by 
Shwe liman bo the respondent lirm by a 
simple mortgage without possession; and 
that subsequently Shwe Hrnan trans- 
ferred his interest in the land to Po Kun 
and his wife for the sum of Bs. 1,700, 
which included the Bs. 1,000 already 
paid. It is shown that in addition to 
this thousand rupees wdiich had been 
paid at the time of the second mortgage 
further sums \vere paid from time to 
time to Shwe liman, and a balance pay- 
ment was made at the time of the exe- 
cution of the sale deed bringing the total 
up to Bs. 1,700. 

The sale deed makes no mention of 
any encumbrance in favour of the res- 
pondent firm. It is a short and simple 
conveyance selling the land outright for 
Rs. 1,700, and the sale deed refers to the 
land as 

“being free from prior mortgage, sale, gift and 
transfer and belonging to me solely;” 

and adds 

“In the event in future of any one, snch as 
an heir, interfering (I) will pay damages for 
the different expenditures incurred by the vendee 
as well as the current values of the paddy land.” 

The question that is to be decided is 
whether Po Kun can put up the prior 
mortgage in his favour as a shield under 
S. 101, T. P. Act. The first question to 
be dealt with is whether S. 101 to 
be applied, is the one now in force as 
altered by S. 51, Act 20 of 1929, or whe- 
ther we must deal with S. 101 as it 
stood before this amending Act came into 
force. 

The present suit was filed on 27th 
August 1930, that is, after Act 20 of 
1929 came into force, and the question 
is whether this amending Act will have 
retrospective elTeot. For the respondent 
firm it was admitted that S. 101 in its 
new form would make it necessary to 
decide the appeal in favour of the 
appellant, but it is contended that the 
amending Act was nob retrospective 
in its effect. On behalf of the appel- 
lant it is urged that S. 63, Act 20 of 


1929, expressly lays down that various 
amendments to the old Transfer 
of Property Act introduced by this am- 
ending Act shall not be retrospective in 
certain cases, and the alteration of S. 101 
is not one of the sections mentioned in 
this connexion. It is argued that the 
fact that certain sections are defin- 
itely made not retrospecive implies thab 
the remaining sections must be regarded 
as having retrospective effect. There is 
certainly something to be said in this 
connexion, but on the whole I am satis- 
fied that I cannot accept it. Turning to 
the well-known work, “Maxwell on the 
Interpretation of Statutes” (Edn. 8) 

I find at page 186 the passage; 

“It is a fundamontal rule of English law 
that no statute shall be construed to have a re- 
trospective operation unless such a construction 
appears very clearly in the terms of the Act, or 
arises by necessary and distinct implication” 

which, according to a foot-note, is a 
fundamental rule cited and approved by 
Kennedy, L. J. in West v. Gwynn (l). 

In BeaTs Cardinal Rules of Legal 
Interpretation (3rd Edition) beginning 
at p. 468, there are a series of extracts 
from judgments of great authority in 
England between the years 1846 and 
1912, which all point to the fact that: 

“statutes are not to be interpreted so as to have 
a retrospective operation, unless they contain 
clear and express words to that effect, or the 
object, subject-matter or context, show that such 
was their object.” 

Two of these extracts show that the 
rule is based on a canon of Lord Coke; 
and in one there is a dictum of Lord 
Blackburn (S.G. 3., App. Gas. at p. 703) 
stating that this is the general rule “not 
merely of England and Scotland, but I 
believe ofevery civilized nation.” So far 
as India is concerned there is a Bench 
ruling, Girja Nandan v. Hanuman Das 
(2). in which this maxim appears to have 
been accepted by all the five Judges who 
formed the Bench so far as an Act which 
gives or takes away rights, although the 
Bench was divided as to whether ^ it 
would apply to an amending Act which 
was merely of a declaratory nature, and 
in Muhammad Abdussamad v, Quvban 
Husain (3) at p. 129 there is a dictum 
of the Privy Gounoil: 

(1) [1911] 2 Oh. 1=80 L. J. Oh. 578=104 
L. T. 759=56 S. J. 619=27 T. L. R. 444. 

(2) A. I. R. 1927 All. 1=99 I. 0. 161=49 All. 
25 (P. B.). 

(8) [1903] 26 AIL 119=31 1. A, 80=8 Sar. 593 
(P. 0.). 
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“It is not however in accordance with sound 
principles of interpreting statutes to give them 
a retrospective effect.” 

In an unofficially reported case. Bala'ji 
Singh v. Gangamma (4) the question of 
the extent to which statutes can bo re- 
garded as retrospective is summed up by 
Devadoss. J , in the following words; 

“(1) Legislative enactments have no retrospec- 
tive effect unle-s explicitly stated to be so in the 

enactments themselves. 

“(2) Amending statutes should not be con- 
strued as having retrospective effect if they affect 
vested interests.” 

(Tha remainder of the headings of the 
summing up related to statutes of a 
declaratory nature or affecting procedure 
with which we are not now concerned.) 

i ln my opinion S. 101 is a section which 
iffects existing rights, and therefore 

despite S. 63, Act 20 of 1929, I must 
hold that the new S. 101 has no retros- 
pective effect and that this case must be 
decided on S. 101 in its old form. 

I only have had one case of this Court 
quoted before me on the main point, 
JV. V. N. Natchiappa Chetiiar v. Ko 
Tha Zan (5), the head-note of which runs 
as follows: 

“Where a purchaser buys immovable property 
which is encumbered, and the circumstances are 
such that it is for the benefit of the purchaser that 
the mortgages involved in the purchase should 
not be extinguished, they enure for the benefit of 
the purchaser. Where in a case to which the 
concluding words of S. 101, T. P. Act, apply, 
i.e, where the continuance of an encumbrance 
is for tbe benefit of the purchaser, the question 
of intention of parties need not be examined.” 

This ruling is of course good law 
unless I consider it to be overruled by a 
Privy Council decision. The judgment 
is a very short one, and in view of the 
definite statements in many other cases 
that the question of intention is all im- 
portant, I think it necessary to deal with 
the matter rather more fully. On behalf 
of the respondent Bai Beioa v. Vali 
Mahomed Miya Mahomed (6) is quoted 
as showing that stress must be laid on 
intention. At p. 1013 there is a passage: 

“The law on the subject is enacted in S. 101, 
T. P. Act, under which on the acquisition of 
superior right the inferior right is extinguished 
unless the owner declares by express v^ords or 
necessary implication that it shall continue to 
subsist or such continuance would be for his 
benefit.” 

After this the judgment goes on to say 

(4) A. I. R. 1927 Mad. 85=99 1. 0. 143. 

{5} A. I. R. 1928 Rang. 287=113 I. C. 809= 
6 Rang. 488. 

(6) A. I. R, 1922 Bom. 211=70 I. C. 912=46 
Bom. 1009. 


that there had been no declaration as 
contemplated and that although stress 
must be laid on the last words of the 
section and as the appellant would be 
benefited by the continuance of the mort- 
gage it must be held that there had been 

no merger. It further goes on to say: 

“The last clause of S. 101, T. P Act, i. e., the 
words ‘contiQuance would be for his benefit’ are 
merely a guide to the intention of the owner, . 

This case was a Letters Patent appeal 
and in the judgment under appeal (which 
is fully reported) of Macleod, C. J., ha 
states that his remarks in another ap- 
peal — which are reproduced in the foot- 
note — applied to this case. In that judg- 
ment he referred to Gokaldas Gopalda^- 
V. Pnranmal Premsuhhdns (7) w'hich 
was decided on facts which came into 
existence before the Transfer of Property 
Act came into force. The judgment goes 
on to say: 

“But S. 101, T. P. Act, makes it clear that now 
no effect can be given to an intention to keep 
alive a charge or other encumbrances unless it is 
formally expressed. . . 

With due respect I am unable to ac- 
cept this statement of the law, for even 
on the narrow reading of S. 101 I fail to 
see how a person can be said formally to 
express his intention when the section 
says that he could do so by necessary im- 
plication. Reference is also made to 
Fahiraya v. Gadigaya (8), but the facts 
upon which this case arose came into 
existence in 1892 before the time the 
Transfer of Property Act came into force 
in Bombay, and the same applies to 
Lomha Gomaji v. Vishvanath Amrit Til- 
v)ankar(9). For the respondent Jugal 
Kishore v. Bam Narain (lO) was also 
cited, where it was held that: 

“In considering the question whether an en- 
cumbrance should be deemed to continue to sub- 
sist on the ground that the continuance of it 
was for the benefit of the person who has ac- 
quired the property the point of time to be re- 
garded is the date of the acquisition of the pro- 
perty. If au intention to keep alive a charge on 
property is inconsistent with the real intention 
of the parties to the deed by which the purchaser 
of the property takes an assignment of it, the 
charge cannot be treated as still subsisting simply 
because the purchaser afterwards finds that it 
would have been better for him to have kept the 
charge alive.” 

This case deals with the point as though 
the intention of the purchaser was all 
important and it would appear to m© 
■ (7) [18^1 10 Oal. 1035=11 1. A. 126=4 Sar* 
543 (P.O.). 

(8) [1901] 26 Bom. 88=3 Bom. L, R. 628. 

(9) [1893] 18 Bom. 86. 

(10) [1912] 34 All. 268=13 I. 0. 619. 
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that that icfcention must be whafc the 
purchaser intended at the time he ob- 
tained an assignment of the property and 
■with the knowledge that he had at that 
time. The judgment at p. 271 states 
that: 

“The rule contained in S. 101, T. P. Act, re- 
produces a rule well known to English Courts of 
equity;” 

and it then goes on to consider the latest 
English case in which the point was con- 
sidered, viz., Liquidation Estate Pur- 
chase Co. V. Willoughby (ll). With due 
respect I am unabie to admit that the 
Courts in this country must look to Eng- 
lish rules of equity which are supposed 
to have been reproduced in Indian sta- 
tute law. To do so would be to en- 
deavour to decide a case not on the 
words of the statute, but on the in- 
tentions of the legislature, and this, it is 
well known, the Courts must not do. In 
any case even if it were admissible to 
look at the intentions of the legislature 
at the time the Act was passed, that is, 
before 1882, it is still not admissible to 
look at an interpretation of a rule which 
was pronounced 16 years after the Act 
came into force, and the only other 
authority on this point which is men- 
tioned in the judgment is one dated 1883 
which must have dealt with facts which 
happened before the Transfer of Property 
Act came into force. Even if the doc- 
trine that the owner must have a definite 
intention to keep a charge alive is ac- 
cepted, there is a Privy Council ruling in 
Malireddi Ayyarddi v. Gopalakrislm- 
ayya (12) in which at p. 195 (o/47 Mad.) 
there is a statement that: 

‘Tt is further to bo presurced, and indeed the 
Transfer of Property Act, S, 10, so onacts, that if 
there is no indication to the contrary tho ownor 
has intended to have kept alive the previous 
charge if it would be for his benefit.” 

A recent Calcutta ruling, Mangtulal 
Bagaria v. Upendra Mohaii Pal (13) at 
p. 89 {of 57 Gal.) contains a statement: 

“The plaintiff as mortgagee therefore is en- 
titled to assort his right as such mortgagee 

■(il)“tl8^3] X“cr321=67’” lT j7"Ch7“251=:78 

L. T. 329=14 T.L.R. 295. 

(12) A. T, R 1924 P. C. 36=79 I. 0. 692=51 

I. A. 140=47 Mad. 190 (P.C.). 

(13) A, I. R, 1930 Oal. 336=125 I. C. 661=67 

Cal. 82. 


against the defendant and may claim that his 
mortgage interest has been kept alive notwith- 
standing his purchase of the equity of redemp- 
ion, as this was for his benefit”: see S, 101, T.P, 
Act. 

This reading of the section is exactly 
the same as to be found in the Rangoon 
case (5) before mentioned. If it is for 
the mortgagee’s benefit he can assert his 
right to continue the mortgage indepen- 
dently of any intention he may or may not 
have had at the actual time of taking 
over the transfer. The only basis on 
which the respondent can succeed is by 
pleading what is known as the rule in 
Toulmin v. Steere (14). This however 
is a rule which the Privy Council re- 
fused to apply in Gokaldas Gopaldas v. 
Puranmal Premsukhdas (7) which was al 
case on facts which existed before the 
Transfer of Property Act came into force, 
and their Lordships again refused to 
apply the rule in Mohamed Ibrahiml 
Hossain Khan v. Ambiha Pershad Sinff/i 
(16). For these reasons I am satisfiedl 
that there can be no possible doubt as to 
the correctness of the Rangoon case (d)J 
and therefore the appellant is bound to' 
succeed in this appeal. 

It is admitted that as he has only a 
mortgage over Shwe Hman's share he is 
only entitled to a mortgage over Shwo 
Hman's half interest; and he is prepared 
to allow the property in question to he 
sold provided he has a first claim to the 
extent of a thousand rupees on half the 
sale proceeds of Shwe Hman’s interest 
in that holding. For these reasons I 
vary the decree of the lower appellate 
Court. The property mortgaged will he 
sold, but the holding mortgaged to Po 
Kun must be sold separately, and out of 
the sale Mooeeds of that holding Po Kun 
would be entitled to a half-share up to a 
maximum of one thousand rupees; and if 
the respondent firm’s mortgage is fully 
satisfied he will of course be entitled to 
half the balance left from the sale of 
that holding, the other holdings being 
sold first. 

R.K. Appsal allowed, 

(14) U8171 8 Met. 210=17 R. R. 67, 

(16) [19121 89 Oal, 527=89 I. A, 68=14 I, 0. 

496 (P.O.). 
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ings pending Application under S. 488 
should be adjourned till end of divorce 
petition High Court stayed proceedings 
— Criminal Trial, Stay 210 

^ Ss, 488 and 489 — Order under 
S. 488 varied in revision — Still applica- 
tion under S. 489 may be entertained by 
trial Court 59 

^ ~S. 494 Public Prosecutor is res- 

ponsible person for making application 
for withdrawal 92a 

■ Ss. 494 and 439 — Consent under 
S. 494 — Adequate grounds — High Court 
should not interfere in revision 925 
^ S. 494 — No formal inquiry is ne- 
cessary under S. 494 92c 

S. 494 — Magistrate need not neces- 
sarily record his reasons for allowing 
withdrawal of case 92d 

Criminal Trial 

^ Stay — Criminal P. C. (1898), Ss. 

488 and 489 Divorce proceedings pend- 
ing Application under S, 438 should be 

®*^d of divorce petition — 
^'^b^Court stayed proceedings 210 

Duty of Court — Imperative rule of 
procedure broken— Trial is not vitiated 
unless there i^failure of justice 1455 

Appeal— Findings of trial Court will 
not be interfered with in absence of 
strong grounds 143 a 

Duty of Court— Penal Code (1860), 

S. 277 Courts should comply fully and 


Criminal Trial 

carefully with requirements of S. 377 

143(3 

Sentence — Justice should be even- 

handed — Other things being equal same 
offence should receive same punishment 

143d! 

Sentence — Offence punishable under 

two statutes — Sentence cannot be more 
severe than what Court can give for any 
of such offences 1075 

Sentence — Previous conviction of 13 


years ago ought not to be considered 

107 ^ 

Appeal — Right of, must be given 

affirmatively and not presumed 83(3 

High Court — Retrial can be ordered 

from any stage of criminal proceeding 

645 

Identification — Value of — Prosecu- 
tion witness discreditable — No value 
should be given to identification by him 

565 

Deed 

Construction — General principles 

stated 217a 


ivorce Act (4 of 1869) 

^ Ss. 14 and 16 — Woman found guilty 

of adultery — Adultery resulting from 

husband^s conduct towards her — Court 

should make allowance in treating her 

case with leniency 18 

Emergency Powers Orcinance (2 of 1932) 

Validity of — In so far as it attempts 

to deprive a Chartered High Court of 
its powers under Government of India 
Act the ordinance is ultra vires — Obiter 

1666 

S, 4 — Powers given by S. 4 are very 

wide 107a 

^ S, 52 — Sind Judicial Commis- 

sioner's Court cannot on reference convert 
sentence of simple imprisonment into 
rigorous one 166a 

S, 63 — Newspaper article describing 

ordinances passed by Government as 


"hellish” “ghoulish,” etc, — Such words 
stir up hatred against Government and 
fall within scope of 3. 63 191d 

Evidence Act {1 of 1872) 

Ss. 24 and 102 — Criminal P. G. 

(1898), S. 164 — Confession duly recorded 
Presumption is that it was freely made 
—Burden of proving that it is inadmis- 
sible lies on accused 201a 

S, 24 — Extra judicial confession 
made before person is taken into police 
custody has high probative value — “It 
must be however proved strictly 201f/ 
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Subject Index, 

vidence Act 

24 Manager of company is 
person in authority 64c 

S. 24 — Court can under S. 24 form 
its own opinion as to whether induce- 
ment, threat or promise was sufficient to 
lead accused to believe that he would 
benefit from making confession Qtid 

^ S. 24 — Zamindars connected with 
investigation are persons in authority 

55a 

S. 26 — Accused deceived into belief 
that Magistrate before whom he is mak- 
ing confession is police officer — Confes- 
sion is not irrelevant 2016 

S. 26 Bar of proof of confession 
under S. 26 — Conditions necessary stated 

201c 

^ S. 26 — Extra judicial confession — 
Crucial test is whether person confessing 
is free man or his movements are con- 
trolled by police 2016 

S. 26 — “Custody of a police officer ’ 
Substantial test to decide whether ac- 
cused is under custody is whether he is 
or is not at libarty to move from parti- 
cular place where he was when he made 
confession 149 

S. 34 — Account book containing 
annual profit and loss account but not 
yearly balance sheet book — Calculations 
made in haphazard way for varying 
periods of time — It is not account book 
kept in regular course of business and 
cannot be admissible under S. 34 jj6a_ 
Ss. 102 and 24 — Criminal P. C. 
(1808), S. 164 — Confession duly recorded 
Presumption is that it was freely 
made — Burden of proving that it was 
freely made — Burden of proving that it 
is inadmissible lies on accused 201a 

S. 114, Illus. (u) — Possession of stole 
property by accused must be definitely 
established 1806 

S. 133 Evidence of accomplice — 
How corroborated explained — Corrobora- 
tive evidence must be independent and 
must connect accused with crime — It is 
direct or circumstantial — Evidence of 
accomplice against two prisoners ~ Cor- 
roboration as to one prisoner’s crime is 
no corroboration as regards other 1006 

S. 165 — Criminal P. C. (1898), 
S. 298 (^jiiestion whether particular 
evidence is admissible or not should be 
decided before it is actually given 201ri 

S, 167 — Conditions necessary enun- 
ciated OQ2^ 


1932 Sind 

Hindu Law 

Maintenance — Widow — Widow suing 

her deceased husband’s joint brother for 
maintenance and showing her right of 
maintenance as dependent on valid con- 
tract and not on her ‘‘status’’ as Hindu 
widow Court will give effect to such 
Contract-Contract 1866 

Maintenance — Notice of claim for 
residence of daughter and fact that she 
is residing in ancestral family house is 
not sufficient to affect rights of mort- 
gagee unless it is proved that he is not 
bona fide mortgagee for value within 
Transfer of Property Act (1882), S. 39 

162 

^ Keligious office — Registration Act 

(1908), S. 2 (6) — Immovable 'property — 
Definition is not exhaustive and includes 
hereditary offices classed as “nibandhas’* 
by Hindu law 60a 

Religious office — Temporary delega- 
tion of Yajman Vritti” is not against 
public policy if not objected to by the 
Yajamans — Transfer of Property Act 
(1882), S. 6 60a 

Widow — Maintenance — Widow can 

get maintenance from her husband s bro- 
ther whether separated or not, notwith- 
standing non-ieceipt by him of her hus- 
band’s assets- 186c 

Income-tax Act (11 of 1922) 

S. 26(2) — Significance of S, 26 (2) 

explained 1896 

— S. 26 (2) — Provision of Act allow- 
ing assessee to escape assessment — Court 
* must give effect to it, though it may 
seem unreasonable 189c 

S. 26 (2) — Succession” and “suc- 
ceeded” explained — S. 26 (2) in express 
terms refers to person having been suc- 
ceeded by another not in respect of every 
source of income but in respect of any 
business or vocation 189^ 

S. 26 (2) — “Person” includes 

Secretary of State engaged in enterprises 
of commercial nature 189c 

S. 26 (*2) — “Person” and “business’* 

explained 189/ 

iS. 26(2) — “Capacity” explained 

iSdQ 

^ Ss. 31, 32 and 66(2) — Assessee 

can claim reference under S. 66 (2) in 
respect of question of law arising from 
order passed under S. 31 or S. 32 — 
Whero no such point is raised before 
Income-tax Commissioner such point 
cannot be said to arise out of such order 
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Income tax Act 

and no reference can be claimed regard- 
ing ib I89a 

^ ‘S. 48 (2) — Transferee of profits 

under will of deceased partner accruing 
due before his death is not entitled to 
refund of income-tax paid in respect of 
such profits 48fe 

^ Ss. 66 (2), 31 and 32 — Assesses 

can claim reference under S. 66 (2) in 
respect of question of law arising from 
order passed under S. 31 or S. 32 
— Where no such point is raised before 
Income-tax Commissioner such point can- 
not be said to arise out of such order and 
no reference can be claimed regarding it 

189a 

S. 66 (3)— Scope — S. 66 (3) is 

limited to refusal on ground of any ques- 
tion of law arising and ib cannot be con- 
strued as covering refusal on some 
other grounds, e. g., limitation la 

^ S, 66 (3) — Amendment suggested — ■ 

Specific Relief Act (1877), S. 45 lb 

5 jc ^ 0 y — refund of income- 

tax refused by income-tax authorities is 
not barred 48a 

Insolvency 

Claim by creditor — Burden of proof 

is on creditor 197a 

|-Official Assignee— Rights of — Official 

Assignee has power to scrutinize claim 

1975 

Official Assignee — Rights of— Official 

Assignee can always inquire into consi- 
deration of debt due by insolvent 197c 

Partner — Effect on partnership — 

Ib does not by itself dissolve partnership 

164a 

Adjudication of firm affects every 

partner 62a 

^ Defamation suit for damages can 

be lodged by insolvent — Damages do not 
belong to his trustees — Part of claim 
referring to injury to his estate — Still 
suit will proceed— Provincial Insolvency 
Act (1920), S. 29 33a 

Civil P. C. (1908). O. 25. R, 1 — 

Poverty or insolvency of plaintiff is no 
sufficient ground for ordering him to give 
security for costs for proceeding with 
suit S3d 

Interest 

Interest cannot be allowed on un- 
liquidated damages 9/ 

Interpretation of Statutes 

Taxing statute should be interpreted 

In favour of snbjecb 189/i 

^ Ordinance — Work of interpreting 


nterpretation of Statution of Statutes 

ordinances belonged to Courts of law and 
not to executive Government of pro- 


vince 




Retrospective effect 


^ 107c 
Provincial 


Insolvency Act (1920), S. 78 (2)— Debtors 
filing application as well as obtaining 
adjudication order under old Act — Old 
Act applies and creditors cannot obtain 
annulmsnt of order of adjudication under 
new Act nor can they claim exemption 
under S. 78 (2) 72 

■English decisions — Provisions of 


English Act repeated— Interpretation by 
English decisions should be followed 505 

Jurisdiction 

Where Court can reasonably assume 
jurisdiction, suitor should not be turned 
out on ground that some other Court has 
undoubted jurisdiction 9 ^ 

C. I, F. contract 


Place where 
goods are bo be delivered also helps to 

decide question of jurisdiction 9e 

Limitation Act (9 of 1908) 

Art, 91 Suit merely disputing legal 
effect of award and not seeking to cancel 
or to set it aside does not fall within 
Art. 91 1376 

^ Art, 144 — Decree for possession 
and ownership breaks continuity of pos- 
session of defendant 35 

Mahomedan Law 

Marriage — Presumption — Issues by 
woman who is proved to bo wife of an- 
other cannot bo presumed to be legiti- 
mate They have to establish divorce of 
their mother by first husband — Nature 
of evidence leading to presumption of 
marriage from long cohabitation with 
habits and reputation considered 137a 

Succession Grand-children come in 
only in absence of children 675 

Malicious Prosecution 

Elements to be .proved — Mere dis- 
charge of accused is no evidence of 
groundlessness af charge 23a 

Malice is necessary 235 

^^Damages— Plaintiff is entitled to 

legitimate expenses incurred in defending 
himself 23d 

Damages — Both injury to reputation 
and danger to liberty are to be con- 
sidered 23e 

Master and Servant 

Tort — Negligence — Court losing 

security bond — Secretary of State held 
not liable for damages under circum- 
stances of case 181c 
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Merchandise Marks Act (4 of 1889) 

^ S, 15 — “Offence” does not mean 

only first offence but also repetition of it 

94c 

Minor 

Minor’s money invested by guardian 

in hifl own firfn — Insolvency of firno after 
guardian’s death — Both guardian and 
surety held liable for loss to minor — 
Trusts Act, S. 23 181a 

Partnership 

Civil P. C. (1908), 0. 30. Rr. 3 and 

8— Suit against firm — Some partners 
appearing under protest — Court is not 
bound to go into question of their liabi- 
lity before passing of decree 199a 

^ Dissolution — Partnership accounts 

— Partners cannot be allowed to charge 
for services rendered by them 126a 

Dissolution — No interest should be 

charged — Up to date of dissolution how. 
ever 6 per cent should be allowed 1265 

Dissolution — Sums received after 

dissolution must be first devoted to re- 
duction of interest and not of capital 126c 

Dissolution — Interest is payable 

from date of final decree and not before 

126^2 

Dissolution — Interest at 6 per cent 

on partner’s overdrawings, up to date of 
dissolution held proper 126c 

Evidence of—Question of relation- 
ships depends upon legal relations proved 

Part Performance 

Applicablity — Grant of sanad to P 

of land by Collector — P requested to 
execute private agreement at the time 
with K to convey to him half of the 
land under certain oiroumstanoes, obliga- 
tion to convey being no condition of 
grant — P executing such agreement with 
K — After happening of the circumstance 
K requesting P to convey to him land 
and on his failure approaching Collector 
who cancelled grant in P’s favour and re 
granted land to K — Suit by P against K 
for possession — K pleading agreement to 
convey and his possesnion — P also with- 
out at any time raising plea that it was 
open to him to sue for specific perfor- 
mance at date of suit contending after 
period of limitation for claiming specific 
performance had expired that it was 
open to him to resist ejectment by prov- 
ing his subsisting right to enforce speoi- 
fic performance at date of suit — Doctrine 
of part performance held did not apply 
Even if it was open to K to counter- 


part Performance 

claim for specific performance he could 
only do so if at date when he counter- 
claimed his suit for such relief was in 
time 42 

Penal Code (45 of 1860) 

^ S. 21 — Municipal Councillor was 

public servant prior to Bombay Dis- 
trict Municipalities Act (as amended 
by Act 26 of 1930) 177a 

S. 24 — Act whether dishonest is 
determined by intention 1695 

Ss. 161 and 384— Bombay District 

Police Act (1890). Ss. 80 (3) and 51— 
Under colour or in excess of a duty 
imposed or authority conferred by the 
Act’’ — Meaning explained 28e 

S. 300. Excep. 1 — Grave and sudden 

provocation need not come from victim 
within bearing or sight of ofifender 168a 

5. 300, Excep. 1— Deceased raping 

sister-in-law of accused — Accused on 
hearing of it losing self control and at- 
tacking deceased — His case comes within 
Excep. 1 1685 

S, 308 — Sentence — Murder — Offen- 
der acting with malice aforethought — 
Full penalty allotted by law should be 
mposed 201/ 

S. 377 — Courts should comply fully 

and careiully with requirements of 
S. 377— Criminal Trial, Duty of Court 

143o 


Ss. 399 and 402 — Explanations 

given by accused explaining circum- 
stances which brought accused together 
before police and trial Court differing — 
Evidence to show same is admissible as 
showing conduct — Criminal P. C. (1898), 
S, 162 Iff 


^ S, 409 — Entrustment of goods 

creates trust on sale proceeds also 169a 

^ S. 471 — Production of certified 

copy of forged document with necessary 
knowledge and intention is offence under 

S. 471 90a 

S. 471 — Criminal P. C. (1898), 

S. 195 (1) (o)— Document alleged to be 
forged used in Court by party before 
complaint — Sanction for prosecution is 
necessary 905 

^ Ss. 476 and 482 — Trade-mark — 

Word used as — Test of invented word 
laid down — Question is one of fact — 
Trade-mark includes whole label — Trade- 
mark 9-*® 

Ss. 477-i4 anti 465 — Firm — Partners 

A and B^A writing account books — 
Deposit by A but entry in name of third 
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Presidency Towns Insolvency Act 


Penal Code 

person C — Firm sustaining loss — C re- 
covering from firm amount in his nam^ 
in small cause suit — B charging A unde^ 
Ss, 477-^ and 465 — A admitting having 
made change in name of depositor 
but giving no proper explanation — No 
charge made by B against A in small 
cause suit — Yet A should not have been 
discharged — Further inquiry held to be 
necessary 53a. 

Ss, i77-A and 463— Not S. 477-A 

but S. 463, Penal Code, is governed by 
Criminal P. C. (1898), S. 195 (l) (c) 536 

jS. 460 — “Using false trade-mark” — 

Meaning of explained 946 

Practice 

New plea — Pleadings — Contention 

never raised in pleadings cannot be relied 
on _ 78c 

Presidency Small Cause Courts Act (15 of 
1882 ) 

S. 31 — Decree passed by Presidency 

Small Cause Court transferred for execu- 
tion to Court of Sub-Judge — S. 48, Civil 
P. C. is not applicable — Civil P. C. 
(1908), S. 48 116a 

Presidency Towns Insolvency Act (3 of 
1909) 

S. 7 — Scope — Application by stranger 
claiming lien on property of insolvent 
on the ground that he was given lien 
by insolvent does not lie under S. 7 207a 

S. 7 — Question of Official Assignee’s 
title by reputed ownership falls to be 
decided under S. 7 2076 

S. 7 — Sale by insolvent of half his 

undivided one-sixth share to his wife — 
Sale deed mentioning that other half be- 
longed to his sons — Official Assignee ap- 
plying under S. 7 challenging sale 
Under S. 53, T. P. Act, and also contend- 
ing that he has disposing power over 
son’s interest — Application lies against 
wife — But son’s claim cannot be dealt 
with under S. 7 50a 

S. 7, Proviso (added in 1927) — Ap- 
plication under S. 7 — Official Assignee 
not claiming higher or better title — Still 
insolvency Court has jurisdiction to 
entertain application 208a 

S. 7. Proviso {added in 1927) — Ap 

plication under S. 7— Official Assignee 
not claiming higher or better title — 
Whether Court should exercise jurisdic- 
tion under S. 7 depends on facts of each 
case Proceedings under S. 7 already 
three years old — Property situated and 
parties residiDg within jurisdiction of 
same Court — No harm to party if be was 


required to defend his title in such pro- 
ceedings instead of in regular suit — Court, 
should exercise jurisdiction under S. 7 

2086 

S, 28 — Voting letter can be revoked 

before proposal is considered and votes 
taken 216 

S, 92 — Application under S. 92 

held, could be allowed 161 

Sch. 2, a, 12, Proviso — Official As- 
signee failing to redeem within time al- 
lowed by proviso to R. 12 — Property 

vests in mortgagee by operation of law 73 a 
Provident Fund Act {19 of 1925) 

^ S. 5 — Unless nomination is altered 

nominee is entitled to receive amount — 
Mere grant of probate or letters of ad- 
ministration to third person does nofe 
affect nominee’s rights 115- 

Provincial Insolvency Act (3 of 1907) 

^ Provincial Insolvency Act (1920), 

S. 78 (2) — Debtors filing application as 
well as obtaining adjudication order 
under old Act — Old Act applies and cre- 
ditors cannot obtain annulment of order 
of adjudication under new Act nor can 
they claim exemption under S. 78 ( 2 ) 71 
(5 of 1920) 

^ Ss. 5, 61 ( 4 ) and 79 — Creditors of 
firm as well ascreditors of each individual 
partner have to prove their debts — Firm 
adjudicated insolvent — No rules framed 
under S. 79 and private creditor not pro- 
ving his debts — Such failure to frame 
rules does not override provisions of law 
exempting insolvent of his liability to 
pay debts on discharge — In absence of 
such rule provisions of Civil Procedure 
Code apply in view of S. 5 39 - 

S, 28 ( 4 ) ( 7 ) — Payments made by 
debtors to insolvent subsequent to pre- 
sentation of application for adjudication 
are void as against Official Receiver un- 
less made bona fide and without know- 
ledge of petition — Debtors absent— In- 
solvent stating that debtors were not 
aware of petition — Court is not justified 
in giving credit to payments made by 
debtors 526 

Insolvency Defamation. 

suit for damages can be lodged by insol- 
vent — Damages do not belong to his 
trustees Part of claim referring to in- 
jury to his estate — Still suit will proceed 

n, f - 33a- 

S* 54 Consent decree more than 
three months before presentation of in- 
solvency petition — Execution proceed 


I 
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Provincial Insolvency Act 

ings initiated within three months can- 
not be challenged under S. 54. 3 

-S. 59— Receiver— Equitable mort- 
gagee procuring appointment of receiver 
to mortgaged property is entitled to in- 
<jome from property in receiver’s hand in 
preference to OlBcial Assignee 82 

i.'t Ss. 61 (4), 79 and 5 — Creditors of 

firm as well as creditors of each indivi- 
dual partner have to prove their debts — 
Firm adjudicated insolvent — No rules 
framed under S. 79 and private creditor 
not proving his debts — Such failure to 
frame rules does not override provisions 
of law exempting insolvent of his liabi- 
lity to pay debts on discharge In ab- 
sence of such rules provisions of Civil 
Procedure Code apply in view of S. 5 39 


^ S. 78(2)— Debtors filing application 

as well as obtaining adjudication order 
under old Act— Old Act applies and cre- 
ditors cannot obtain annulment of order 
of adjudication under new Act nor can 
they claim exemption under S 78 (2)— 
Provincial Insolvency Act (1907)— Inter- 
pretation of Statutes, Retrospective ef- 
fect 


Railways 

Tort— Negligence— Consignee while 

taking consignment obliged to cross rail- 
way lines— Heavy obligation lies on rail- 
way company to take reasonable pre- 

oautions to ensure safety of consignee 80 
Railway Act {9 of 1890) 

S. 72 — Negligence-^Burden of prov- 
ing it is on plaintiff 123fl 

Receiver 

Equitable mortgagee procuring ap- 
pointment of receiver to mortgaged pro- 
perty is entitled to income from property 
in receiver's hands in'proference to Official 
Assignee — Provincial Insolvency Act 

(1920), S. 59 ^ 82 

Registration Act (16 of 1908) 

S,2 (6)- Immovable property— 

Definition is not exhaustive and includes 
hereditary offices classed as "nibandhas" 
by Hindu law — Hindu law, Religious 

office . ^ ^ 

S. 17 — Letter confirming equitable 

mortgage does not require to bo stamped 

and registered 735 

S. 17— Mere memorandum of delega- 
tion of “Yajaman Yritti” “ Registration 
is not compulsory 

S. 17 ((/)— Lease— Deed held to be 

only agreement to lease and not lease — 
Document hold amounted to lease for 


Registration Act 

six months and hence did not require 
registration 2176 

S. 49— Collateral purpose — Unregis- 
tered lease is admissible to oalcu ate 
compensation for use and occupation 60c 

Sind Judicial Commissioner's Court Rules 

R, 2 (4) — Single Judge can quash 

commitment under Criminal P. C. (1898), 
S. 215 157c 

Specific Relief Act (1 of 1877) 

S. 45 — Income-tax Act (1922) 

S. 66 (3) — Amendment suggested 16 

Tort 

Negligence — Liability of Crown or 

of Secretary of State, for acts of servants 
stated 1816 

Negligence — Court losing security 

bond — Secretary of State bald not liable 
for damages under circumstances of ease 

181c 

Negligence — Damages — Statutory 

powers — Corporation is not liable in 
damages unless these powers are negli- 
gently exercised 131a 

^ Negligence — Burden of proof is 

on plaintiff — He must prove facts incon- 
sistent with due diligence 1316 

Negligence — Failure to take best 

step in emergency does not necessarily 
amount to negligence 1236 

^ Negligence— Consignee while tak- 

ing consignment obliged to cross railway 
lines — Heavy obligation lies on railway 
company to take reasonable precautions 
to ensure safety of consignee 80 

Liability — Judicial proceeding — 

Witnesses cannot be sued in damages for 
evidence given 23c 

Trade-mark 

Infringement of — P having mono- 
poly of soiling certain grey shirting — D 
purchasing them from P and after cut- 
ting off face laps containing P'$ trade- 
mark putting his own mark similar to 
that of P— Object of D in doing so was 
to deceive unwary customers into belief 

that D was direct buyer and their goods 
were superior to those of P — Injunction 
can be issued to restrain D from using 
trade-mark similar to that of P 222 

❖ Penal Code (1860), Ss. 476 and 482 

Trade-mark — Word used as— Tost of in- 
vented word laid down — Question is one 
of fact — Trade-mark includes whole label 

94(1 

Civil P. C. (1908). 0. 39, R. 2— In- 
junction restraining import of certain 
goods— When may be issued stated 84(X 
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A. I. R. 1932 Sind 1 

J. 0. AND Rupchand, A. J. C. 

Firm of Khemckand Ba7ndas — Appli- 
cants. 

V. 

Commissioner of Income-tdx Oppo- 
nent. 

Miso. Appln. No. 113 of 1929, Decided 
on 15th October 1931. 

(a) Income-tax Act (1922), S. 66 (3) 
Scope. 

Section 66 (3) is limited to a case of refusal on 
the ground of any question of law arising, and 
it cannot be construed as coveting a refusal on 
some other grounds, such as that the applica- 
tion was barred by limitation : A. I. B. 1928 
Bom, 431, FoH. ; A. I, B, 1926 Cal. 99?, Bef. 

[P 2 C 1] 

^ (b) Income-tax Act (1922), S. 66 (3) — 

Amendment suggested — Specific Relief Act 

<1877), S. 45. . ^ 

It is suggested that the asssssee in Sind 
should be placed in the same position as an as- 
sessee amenable to the jurisdiction of a High 
Court referred to in S. 45, Specific Relief Act, so 
as to secure him the indubitable right to have 
questions of law arising out of orders of appel- 
late officers of income-tax decided by a Court of 
law where Commissioner refuses to state a case 
on fanciful and unfounded grounds. [P 2 0 2] 

Kimdtrai Bhoyraj for Applicants. 

C. M. Lobo—iov Opponent. 

Rupchand, A. J. C. — This applica- 
tion purports to be an application under 
S. 66, CL (3). Inoome-tax Act. and is 
made under the following circumstances. 

The applicant assessee resoivad a letter 
by post on 9bh November 1928, intimat- 
ing to him that an adverse order had 
been passed against him by the appel- 
late officer of income-tax ; that order 
was dated 7th November 1928, and the 
intimation was issued from the Income- 
tax Officer on the following day. He 
made an application for a copy of the 
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order on 22nd November, and received 
the copy on 10th December. He then 
made an application to the Commissioner 
of Income-tax for a reference to this 
Court under S. 66 (2) and made the neces- 
sary deposit. The Commissioner rejected 
his application on the ground that it was 
made on 9th December, more than a 
month after the date on which the ap- 
pellate order was passed and that it was 
therefore out of time. The assessee has 
now come to us with a prayer that the 
Commissioner be ordered to refer to us 
for our decision the questions of law 
arising out of the appellate order. 

The application is opposed inter alia 
on the ground that it does not fall with- 
in the purview of Cl. f3), S. 66, as that 
clause is limited in its scope to a refusal 
by the Commissioner to state the case on 
the only ground that no question of law 
arises out of the appellate order com- 
plained against. 

Section 66 (2) of the Act was amended 
by Act 1 of 1930. It now provides for 
an application by the assessee to the 
Commissioner for a reference being’made 
“within 60 days” of the date on which ha 
is served ‘ with notice” of the order com- 
plained against. Prior to the amendment 
the clause provided for a period of one 
month from “the passing of” the order 
complained against. 

It is not seriously disputed that even 
according to that clause prior to its am- 
endment the applicant's petition to the 
Commissioner was within time, as the 
period of one month should have been 
computed from the date of which intima- 
tion reached the assessee and nob from 
the date when the order was signed, and 
that exemption for the period occupied 
by the assessee in obtaining a copy of the 
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orclor shc'jld al?.o liavo \ieQn ailowc-3 to 
liiiii in vie^T cf the revisions of 29, 
Lim. Act. Lut it is sug;;este(I that Ci. 
(::) had not received a jVidicial interpre- 
tation at the (late of tlie order passed by 
the Coiiiiiiissionor and that he had made 
a bona hdo error in holding that the ap- 
plication was haired by limitation ; and 
it is urged that although the order passed 
by the Coiiiijiissioner was wrong, we have 
no jurisdiction to reviev; it or to compel 
a reference under the powers vested in 
us by Cl. (3) of that section. 

In the course of ai’siUinent, a question 
was put to the learned Government 
Pleader whether in the event of the as- 
sesscQ withdrawing the present petition, 
the Gonimissioner would review his pre- 
vious order and refer to us such ques- 
tions in the appellate order as are ques- 
tions of law, but ha has intimated to us 
that the Commissioner would not be p.re- 
pared to do so and wants a ruling on the 
preliminary objection raised by him. 

However much I may be in sympathy 
with the applicant, J am afraid, I must 
decide this objection in favour of the 
Commissioner. 

The point now in issue was first raised 
in Kumar Siarat Kumar Boy v. Commis^ 
sioner of Income-tax (l) but was left un- 
decided. 


This point again came up for decision 
before the Bombay High Court in In re 
Madkaedas Jethabhai (2). In that case 
their Lordships refused to entertain an 
application of this nature under S. 66 (3) 
and said : 

"It seems to us impossible to construe sub- 
S yin a way thiit would bedirectlyconiradic- 
jtory to its oppress terms. The legislature liav- 
j ing clioFOa to limit sub-S. (3) to a caso of re* 
'fueul on the gvouiul of any (piestion of law aris- 
ing, it would obviously be beyond our province 
jto constrno that, section as covering a refusal 
Ion poipe other grounds, especially as'aoolher re- 
medy is open to the applicant under S. 45,Spoci- 
fio Roliol Act, as is shown, for instance, by the 
l^rivy Council case of Alcnck Ashdown A Co. v. 
Chief Rf venue Authonty, Bonhaif (S).** 

It would therefore appear that so far 
as the High Courts specified in S. 45, 
Specific Eoliof Act, are concerned, as as- 
sessoa may, in befitting cases, obtain re. 
lief under that section although not 
under S. 66 (3), Income-tax Act. This 
Court is not one of the Courts spooificd 
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under tbit section, and in view of the 
ruling in Indian Life Insurance Co. Ltd. 
V. Comnnissioner of Income-tax (4), a per- 
son who is assessed.to income-tax by an 
Income-tax Officer in Sind cannot even 
ask the Bombay High .Court to help him 
under that section. 

The result therefore of our declining 
jurisdiction under S. 66 (3), Income-tax 
Act, in cases of this kind is that it mighs 
lead to injustice, the assessees in Sind 
beicg^apparently left without a remedy. 

It is urged, and not without some! 
force, that it could never have been the! 
intention of the legislature to place as-' 
sessees in this province in a loss favour-j 
able position than those who are as- 
sessed by officers a-nenalile to the juris-t 
diction of High Courts referred to ini 
S. 45, Specific Belief Act, and to deprive 
them of bboir indubitable right to havei 
questions of law arising out of orders oil 
appellate officers of income-tax decided 
by a Court of law merely and solely be- 
cause the Commissioner refuses to state! 
a case on certain fanciful and unfounded; 
grounds. But my difficulty is that the' 
clause in question is not capable of being 
extended so as to confer jurisdiction in 
matters other tlian those mentioned 
therein. Ik purports to confer summarv' 
jurisdiction in certain matters and in no 
others. It follows therefore that such 
summary jurisdiction cannot be extendadi 
to other matters. The clause does not! 
purport to deal with the ordinary juris-; 
diction of the Courts and if in the e.xer-': 
oise of its ordinary jurisdiction this^ 
Court cannot grant relief to an assesseei 
resulting in inequity or injustice, it is fori 
the legislature to remedy the same either! 
by extending the provisions of S. 45, j 
Specific Belief Act, to this Court or by' 
amending the previsions of S. 66 (3), In-I 
come-tax Act. Our functions are jus' 
dicere and not jus dare, and it is not 
within our competence either to reform 
the clause according to the supposed in- 
tention cf the legislature or to make the- 
law reasonable. 

In another case, I had occasion to 
draw attention to the serious inconveni- 
ence and failure of justice which is likely 
to arise iu consequonco of the powers 
under S. 45, Specific Belie! Act, not being 

conferred upon this Court, which is the 
highest Court of jnstioo in this province. 
There is no apparent reason_wlyyjio Courji 
"(4) A.l.U. 193riiom.i50=130 1.0. 593. 
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in or outsicle Sind should ba vested with 
iurisaiobion to compel public officers ami 
public bodies in Sind to perform their 
duties, \and I can only express a hope 
that £tis want of jurisdiction will he 
cured at an early date. 

As Cl. (3) does not vest jurisdiction in 
us to deal with the present application, I 
have no other option but to dismiss it, 
but under the circumstances I would 
make no order as to costs. 

Milne, J. C. — It is not contended be- 
fore US that the application was time 
barred as held by the Commissioner. It 
follows that the aasessee has been de- 
prived of the remedy to \yhich by law he 
is entitled. 

One would have expected the Income- 
tax authorities in view of .their mistake 
to allow the applicant his remedy. That 
would have been a fair and straightfor- 
ward course. Bub the position taken by 
the authorities is that on purely technical 
grounds they cannot be compelled to 
render to the applicant the justice wliich 
is bis due. 

The question then is whether we can 
direct the Income tax Commissioner that 
the application not being time barred a 
case should be stated thereon if the ap- 
plication involves any point of law. I 
agree with my learned brother Kupchacd 
that wa cannot do so. But I still hope 
that the income-tax authorities will take 
a reasonable view of the situation and 
jconsider the applicant’s claim on the 
merits. 

V.B./r.K. Order accordingly. 


A. 1. R. 1932 Sind 3 
Wild, J. C. and Bupchand, A. J. C. 

Cliainrai and others — Appellants. 

V. 

Dolaram and others — Respondents. 

Miso. Appeal No. 47 of 1928, Decided 
®n 26th November 1930, against order of 

Disfc. .ludge, Snkkur. 

Provincial Insolvency Act (1920), S. 54 — 
Consent decree more than three months be- 
fore presentation of insolvency petition — 
Execution proceedings initiated within three 
laonths cannot be challenged under S. 54. 

If a cOBsent decree is passed iu favour of a 
creditor more than three months before the 
presentation of the inGolvenoy petition, the ex- 
ecution proceedings on such decree, initiated 
within three months of presentation of the 
insolvencv petition cannot be challenged under 
8.54. ’ CP4C1] 


(Rupcbaud, A, J. C.) Sind 3 

Assudomal Bervachand — for Appel- 

lants. 

Ta hilra m Id a n i ra m an d D i pc h and 
Chandumal — for Respondents. 

Rupchand, A. J. C. — These are ap- 
peals against orders passed under S. 54, 
Provincial Insolvency Act, and arise 
under the following circumstances: 

The appellants are related to the in- 
solvent^. They applied for execution of 
their decrees and were entitled to a 
rateable distribution in certain proceeds 
of property which was sold in execution 
of a decree passed in favour of the Offi- 
cial Assignee, Karachi, against the insol- 
vents. 

On 13th rJanuary 1927 after the sale 
proceeds of the insolvents’ property had 
come into Court a petition was made to 
declare them insolvents. This petition 
was filed more than three months after 
the consent decrees were passed in 
favour of the appellants. The Official 
Receiver did not therefore object to the 
appellants having a rateable distribution 
in the sale proceeds. But the respon- 
dents who are certain other creditors ap- 
plied under S. 54, Provincial Insolvency 
Act, to prevent payment to the appellants 
on the ground that the consent dociees 
passed in their favour were by way of a 
fraudulent preference. The learned trial 
Judge refused to give effect to this plea as 
the decrees were passed more than three 
months prior to the petition. The learned 
District Judge, Sukkur, has however al- 
lowed the application of the respondents 
and has said: 

How it is true that these two decree** were 
passed more than three mouths before the date 
of the petition . . . .But the section does not 
speak only of decrees being suffered. Kvorv 
judicial proceedings taken or suffered with a 
view to giving undue preference can be annulled 
by the Court. Execution proceedings following 
upon a decree are uudoubledly judioin! pro- 
ceedings. Once a decree is passed a debtor has 
no choice about submitting to the execution 
proceedings. But if it be held that the original 
decree was suffered by him to be passed will- 
ingly I think it will be absurd to hold otherwise 
in respect of’the subsequent proceedings which 
follow as a matter of course .... The execution 
proceedings in the decree now under discus- 
sion were held within three months of the date 
of petition. . . . That order is a judicial proceed- 
ing following on the decrees which are held 
to have been fraudulent. I think it is porlectlv 
competent to the Court under S. 54 to annul 
at least this order in favour of the collusive 
decree-holders.*’ 

We are afraid we cannob accept the 
reasoning of the learned District Judge 
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as sound. The conditions precedent to 
an applicability of S. 51 of the Act are 
that tiieact complained of which is to be 
deemed fraudulent and void against the 
receiver should have been dona by tne in- 
solvent with a view of giving preference 
to a creditor over others and that such 
act should have been done within three 
months of the presentation of the peti- 
tion. Now preference implies freedom 
of choice and free will. In this case the 
iproference if any given by the insolvents 
jwas given by them when they submitted 
Ito decrees being passed against them- 
selves and not when in consequence of 
those decrees the appellants were able 
to claim payment of the amounts due to 
them under the said decrees. The exe- 
cution proceedings which give the ap- 
pellants the advantage of claiming pay- 
Iment of money were no doubt judicial 
iproceedings but they were neither taken 
jnor suffered by the debtors with a view 
ito give preference to the decree-holders. 
iThese proceedings were taken by the 
creditors in consequence of the alleged 


preference already given to them and 
they were not suffered by the debtors 
because the debtors could legitimately 
do nothing in those proceedings to pre- 
vent payment. The fact that they re- 
^mained absent would not render the 
payment which they could be com- 
pelled to make in execution proceedings 
a payment made by thorn with a view of 
giving a preference to the appellants. 
The execution proceedings taken against 
the insolvents or the ex parte orders for 
[payment passed against them could not 
‘therefore afford a fresh starting point for 
joomputing the period of limitation of 
three months under this section. For 
these reasons we set aside the orders of 
the learned District Judge and allow 
these appeals with coSuS throughout. 

V T, /o K, Appeals allowed. 
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Wild, J. 0. 

Official Liquidators of Karachi Barih^ 
Applicants. 

v. 

Directors, Manager and Auditors of 
Karachi Banh, Opponents. 

Civil Miso. Application No. 26 of 1929, 
Deoirel on 7th July 1930. 

(a) Companies Act (1913). S 282-Showmg 
jad debti which are not paid and are not 


likely to be paid as part of profit amounts to 
making false statement. 

Where the directors of a bink show on the 
balance sheet a cash profit for the year by add- 
ing bad debts or doubtful debts which were never 
paid and which are never likely to bo paid, it 
amounts to making a false stUoraent and a very 
material one. Tiie fact that no dividend is 
declared makes no difference. [P 5 0 2] 

(b) Companies Act (1913\S. 282— Person 
signing false balance sheet as manager is 
liable although he may not be manager in 
fact. 

A person signing a false balance sheet as 
manager make.s himself liable to prosecution 
under S. 082, although he may not have been 
manager in fact or signs the same because the 
directors wish him to do so ; the plea that it 
was signed because directors wished him to do 
so may however be considered in extenuation of 
the offence if ho is prosecuted. [P 6 0 2] 

(c) Companies Act (1913), S. 282 — Direc- 
tors signing false balance sheet are liable to 
prosecution — The fact that they did not attend 
meeting or had no knowledge of banking or 
accounts is immaterial. 

If a person joins a Board of Directors and 
allows his names to be used as a bait to iuduce 
the public to deal with the concern of which he 
is a director he must take the consequences if 
he does not exercise due care and attention in 
signing a false sheet and the fact that ho did 
not attend the meetings of the directors or had 
no knowledge of banking and accounts will not 
exonerate him from his liability, though it may 
entitle him to some sympathy on thrt account. 

[P 7 C IJ 

^ (d) Companies Kci (1913), Ss. 131 (2) and 
282— Auditors signing auditors’ report below 
false balance sheet make false statement and 
are liable under S. 282. 

Auditors signing the auditors* report in a false 
bilauco sheet which is to the effect that in their 
opinion the balance sheet is drawn up in con- 
formity with law and exhibits a true and correct 
view of the company’s affairs wilfully make a 
false statement in the report which by S. 13L (2) 
has to be attached to the balance sheet and are 

liable to prosecution under S. 282. 

^ [P7 0 1] 

Partabrai D. Punwani for Applioants. 

Kimatrai Bhojraj, Dipchand Chandu- 
mdl, Tolasiug K. Adoani, Kewalram 
Jethanand, Srikisliendas H. Lulla, Javer- 
vial Vilayalrai and Motiram Idanmal 
for Opponents. 

Judgment.— This is an application 
under S. 237, Companies Aot, 1913, 
made by the OfBoial Liquidators of the 
Karachi Bank, Limited, for a direotion 
that they should prosecute the directors, 
auditors and manager of the said bank 
for offences under S. 282 of the said Aot. 
The application also states that the 
manager of the bank is liable for false 
statements made in Form G of the Aot, 
but that part of the applioation is dropped. 
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Seofcion 282, Companies Act, reads as 
follows ; . xfi ^ 

“ Whoevor ia anv return, report, certincat-e, 
balance sheet or other documeat, required by or 
for the purpose of any of the provisions of this 
Act wilfully makes a statement falsa^ in any 
material particular, knowing it to be false, shall 
be punishable with iinprisoumeut of either des- 
cription for a term which may estend to three 
years, and shall also be liable to fine. 

Iq this cass the false statements are 
said to be contained in the bank s 
balance-sheet for the year 1927 and the 
alleged false statements are that the 
assets of the bank were over valued, the 
bad or doubtful debts underestimated 
and it was falsely shown that in the 
year 1927 the bank made a profit of 

Es. 15,608-14-9. 

Very little has been said as to the first 
alleged false statement that the assets 
of the bank were overvalued and this 
matter is aearcely pressed. 

As regards the underestimation of the 
bad or doubtful debts, reliance is placed 
in the report of Mr. Jamshed Mehta who 
was called in to examine the position of 
the bank when the bank wished to 
secure a loan of ten lakhs of rupees from 
the Imperial Bank of India. Mr. Jam- 
shed Mehta considered the bad or doubt- 
ful debts, but his estimate was nob 
accepted by the directors of the bank. 
They considered each item and for rea- 
sons which they gave, they to a very 
great extent reduced the amount of bad 
or doubtful debts and arrived at the 
figure of Es. 2,92.332 5-2. It may be 
noted that this amount is very consi- 
derably more than the amount of bad or 
doubtful debts shown by the directors of 
the bank in their balance-sheet for the 
year 1926. In that balance-sheet they 
estimated the debts considered bad or 
doubtful at Es. 62,299-2-5. Now in a 
matter of this kind I am not prepared to 
hold the estimate of Ml\ Jamshed Mehta 
as conclusive. Obviously it is a very 
difficult matter to arrive at a correct con- 
clusion as to the amount of any parti- 
cular debt which will be recovered, as 
for a correct estimate of this it is neces- 
sary to know all the circumstances of 
each case, and the financial position of 
each debtor. In his letter of 16bh April 
1928 to the Auditors of the Karachi 
Bank, Limited, Mr. Jamshed Mehta has 
mentioned that as he had to take into 
consideration that the Karachi Bank in- 
tended to borrow from the Imperial Bank, 


he had to take a very conservative and 
rigid view in valuation of the loans made 
by them to the parties and the securities 
held, and be goes on to say that in seme 
cases he had no knowledge cC the strength 
of the sureties and bad therefore to 
eliminate such parties from considera- 
tion and valuation. This means that 
Mr. Jamshed Mehta adopted a very con- 
servative view in estimating the amount 
of bad or doubtful debts and eliminated 
them altogether from consideration where 
he had no sufficient knowledge of the 
solvency of the debtors. I am therefore 
nob prepared to hold on the evidence be- 
fore me that there is prima facie proof 
that the bad or doubtful debts for the 
year 1927 which were shown at Eupees 
2,92,382-5-2 as compared with the bad or 
doubtful debts shown in the balance sheet 
of 1926 at Es. 62,299-2-5 were under- 
estimated. 

The third charge however regarding 
the false statement in the balance-sheet 
that the profit earned by the bank in 
1927 amounted to Rs. 15,608-14-9 is more 
serious and is, in my opinion, prima facia 
proved. This amount of profit is arrived 
at by crediting to the bank a sum of 
Es. 45,214-2-3 which is the amount in 
suspense for bad or doubtful items of 
interest. Now it is not asserted that 
this amount of interest was ever paid to 
the bank. It was merely an amount due 
from those debtors whose debts were 
considered bad or doubtful. If this 
amount of Es. 45,214-2-3 had not been 
credited to the bank as was done in the 
balance-sheet, obviously there would have 
been no profit at all bub a loss. An ordi- 
nary person looking at the balance-sheet 
probably would nob understand the mass 
of figures contained in it, bub this at 
least he would have understood from it 
that the bank had made during the year 
a profit of Es. 15,000 odd on its working 
for that period. This figure of Es. 15,000 
odd is repeated in a statement of the 
profit and loss account which appears 
below the balance-sheet, though no one 
has attempted to explain how the sum 
of Rs. 15,000 odd in this account has 
been arrived at. What the directors of 
the bank have done is to show a cash 
profit for the year by adding in a sum 
which is due no doubt, but was never 
paid and was never likely to be paid. 
The balance-sheet therefore contains a, 
false statement and a very material 
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one and I am unaMo to see how it can froin 48 lakhs in 1926 to 41 lakhs in 
he argnei tliat it was nob intended to 


mislead. 

Tt was argued that as th6 balance- 
sheet showed bad or doul)tful debts of 
nearly three lakhs of rupees and the 
directors in their report stated that they 
did not declare any dividend any mein- 
hor of the puhiie having road the bal- 
lance-shoct would have at once under- 
stood that the position of the hank xvas 
l)id and would not have been misled by 
any statement contained therein. I can 
not however accept this argument as it 
appears to me that an ordinary person 
locking at the balance-sheet would liave 
thought that the bank was in a llourisli- 
ing condition wliich was not really the 
case, lie would have said to himseli: 

“Hero is a bnnk wlm?e capital borrowed from 
the public is only '2* lakhs of rupees but yet it 
has acquired from its savings reserve Fund 
of Ra. 1.^ lakhs and h is assets valued at 
Ks. ‘11 lakhs, less al)Out Ks. 3 lakhs of bad or 
doubtful dcbis.” 

tie would have thought that a concern 
which had increased its assets from its 
original capital of Rs. lakhs to Rs. 40 
lakhs was a nourishing concern and ho 
would have particularly noticed that 
even in the bad year 1927 the bank had 
made a profit of over Rs. 15,000. The 
principle argument advanced in defence 
of the correctness of the balance-sheet 
is that interest is certainly due on the 
debts -whicb are regarded as bad or 
doi7btfuI and must be shown somewhere 
in the balance. sheet. That may bo so 
l)nfc where or in wliatever way this in- 
terest should have been shown it 
should not have been shown as re- 
ceived when it was actually not re- 
ceived. Another argument advanced is 
that though a balance sheet may show 
a loss, there may yet be a profit for the 
year and as an illustration of this the 
case is cited of a man who buys pro- 
perty for Rs. 1,000 and lots it out on 
lease for Rs. 50 a year. The following 
year owing to the depreciation of pro- 
petty tho property is worth Rs. 750 
only and a balanco-shoot would sliow a 
loss. The property miglit however in 
1 h it year ho loised for Rs. 75 instead 
of Rs. 50 and there will thoroforo be a 
jtrofit as coinparod with tho first year 
although the value of tho assets had 
dneroased 1 do not dispute tb.at tho 
Raraohi Hank might have made a pro- 
fit although thoir assets had dwindled 


1927. But the figures in tho balance- 
sheet show that they did not in fact 
make a profit and this illustration there- 
fore is not of much value in relation to 
the facts of this uarbicaiar case. 

I hold then that the statement con- 
tained in the balance sheet of 1927 that 
the profit for the year was Rs 15,008-14-9 
is priina facie a false statement., 

Tho question now for consideration is 
v.’hether tho directors, manager and 
auditors wilfulb- made the false state- 
ment* in tho balance-sheet knowing it to 
be false. It is not disputed that these 
persons other than tlio Auditors have 
signed tho balance shoot and that the 
statement made by them is wilfully, 
that is to say ’ntentionally made. As 
regards their know'lodgo whether the 
statement was false, there can be no 
doubt as regards the managing director 
and the manager who must have known 
that the statement was false. 

As regards the manager, various pleas 
have been taken which are that he was 
not really a manager but only a clerk, 
that as he was not bound to sign the 
balance-sheot he must be considered 
not to have signed it and lastly that as 
he was moroly a paid servant of the 
bank bo only signed the balance-sheet 
because the directors wished him to do 
BO. As regards the first two pleas it 
makes no uirforeuce whether the mana-, 
gor was really a manager or not. He' 
has signed the balance-sheet as such and 
whether it was naoossary for him to 
sign or not tho fact remains that he ha? 
done so and ho has made himself liable 
for prosooution under S. 282. The plea 
that he signed the balance-sheet be- 
cause the directors wished him to do so 
is one which might be considered ini 
extenuation of the offence if ho is pros 0 -| 
outed. But there is nothing to show; 
that he acted under snob compulsion as' 
would make his act not an otTenoe. 

Nothing has been said to show that 
Mr. Lokamal was ignorant of the con- 
tents of the balanco-sheob but it is 
argued for the directors Mr, Misquita 
and Dr, Fonseca that they did not often 
attend tho meetings of the directors and!, 
had no knowledge of banking and ao-j 
counts. As regards that they may be^ 
entitled to some sympathy if owing to^ 
icnoranoo of banking methods, they have 
signed a false balanoe-sheot but at the 
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rsame time if persons join a Board of 
[Directors and odlo"^ their names to be 
‘used PvS a bait to induce the public to 
ideal with the concern of vvbicft they are 
Idireofcors they must take the conso- 
,quenc03 if they do not e'^Lercisa due care 
[and attention in signing a falsa balance- 
Isheet. Both Mr. Misquiba and Dr. Fon- 
iseca were present at the meeting of the 
idirecbors on Monday the^Lst May 
■when the balance sheet for 10-27 w.is 
iconsidersd and settled and I think it is 
'ianpossihie for mo to say that they vrere 
[unaware that the balance-sheet con- 
tained a false statement. 

The case is somewhat different witli 
E. B. Shivratan G. Mobabta who ap-- 
pears to have been not much more than 
a nominal director of the bank, and 
though he attended the meeting of SIsb 
May 1928 was according to the medical 
certificates which he has produced very 
ill at the time. It is possible that he 
signed the balance-sheet without any 
knowledge of its contents and I think 
I should te justified in giving him the 
benefit of the doubt. 

There remains now the cise of the 
auditors who can hardly taka the 
plea that they do nob understand ac- 
counts. It is argued for them that they 
objected on various occasions to the 
methods in which the directors drew 
op their balance-sheets. The fact re- 
mains however that they signed the 
balance sheet of 1927 possibly be- 
cause they did not wish to saver their 
'connexion with the bank. It is ar- 
igued that they did nob in fact sign the 
ibalance-shaeb bub only the auditors re- 
Iporb or note below it which is to the 
leffecb that in their opinion the balance- 
isheeb is drawn up in conformity wish 
ithe law and exhibits a true and correct 
[view of the company’s affairs. In my 
iopinion however the balance-sheet does 
not exhibit a true and correct view of 
the company’s affairs and accordingly 
jif the auditors are considered to have 
[merely signed the report or note and not 
[the balance-sheet they have wilfully 
imada a false statement in their report 
[which byS. 1'31 (2) has to be attiched 

I 

!to the l^alanca-sheet. 

I accordingly direct the official liqui- 
dators to prosecute the managing direc- 
tor, the manager, the auditors and 
Messrs. Lokaraal Chellaram, M. ^lis- 
quitta and A. Fonseca for an offence 


under S, 282, Companies Act, and direct 
that they should hear the official liqui- 
dators’ costs in this inquiry. No direc- 
tion is given to the official liquidators 
to prosecute R B. Shivratan G. Mohatta 
who will bear his own costs in this in- 
quiry. 

Pv.M./r.K. Order accordingly. 


A. I. R. 1932 Sind 7 
Milne, J. C. and ITaveliwala, A. J. G. 

AhJa'^ Jaha.r — Applicant. 

V. 

—Opposite Party. 

Criminal Revn. Appln. No. 58 of 1931, 
Decided on 29th June 1931, for revision 

of order of City Magistrate, Karachi. 

Criminal P. C. (1898), S. 245 — A filing 
complaint against T under Ss. 504 and 506, 
I. P. C, — A alleging compromise, T denying 
it — Order of acquittal without inquiring whe- 
ther case was or was not compounded is bad 
in law and prosecution of complainant under 
S. 211, 1. P. C., should be set aside — Criminal 
P. C. (1808), S. 478. 

A filed a complaint under Ss. 504 and 506, 
I. P. C., against T and one other. He stated to 
the Magistrate that the case had been com- 
pounded. The accused denied the composition. 
The Magistrate, without recording any evidence 
to satisfy himself whether the case had really 
been compounded or not, ordered acquittal of 
the accused and at T'a request lodged a com- 
plaint against A under S. 211, 1. P. 0. 

Held : that the offences under Ss. 504 and 
50G could be compounded by the person insulted 
or the person intimidated. But when the com- 
position was denied by the accused, it was in- 
oumbent upon the Magistrate to inquire into the 
matter. A composition is a matter of arrange- 
ment and consent betv/een paities. If there 
had been no composition there had been nothing 
to effect the acquittal of the accused ; the ori- 
ginal complaiut was still pending and had to be 
disposed of, and the order of the Magistrate 
acquitting the accused without inquiring whe- 
ther the case was or was not com pounded was 
b=id in law and should be set aside. The order 
of acquittal being illegal, his subsequent order 
under S. 476, Criminal P. C., and complaint 
against the applicant under S. 211, I. P. C., 
were manifestly bad in law and consequeatly 
must be set aside. [P 8*0 1, 2] 

D. N. O'Sullivan — for AppiicAnt. 

C. M. Loho — for the Grown. 

Milne. J. C . — In this matter the ap- 

plioant had filed a complaint under 

Ss. 501 and 506, I. P. C., against Sub- 
Inspector Tharumal and ono other on 
7th November 1930. The complainant 
stated in Court on 10th October that he 
had eoinpoundad the case. It does not 
appear that the accused were then pre- 
sent in Court. The accused Sub-Inspec- 
tor stated later that he had not com- 
pounded the case and applied under 
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S. iTG, Criminal P. C., that the Court 
should lodge a complaint against the ap- 
plicant under S. 211, I. P. C. This the 
Court did. I may note that it would 
appear from the Magistrates order of 
3rd February as if the Hull-Inspector of 
Police were cognizant of his pleader s 
endeavours to get the applicant to drop 
his complaint. 

The otTences under Ss. 501 and 506, 
1. P. C., can he compounded by the per- 
son insulted or the person intimidated. 
But when the composition was denied by 
the accused, it was incumbent upon the 
Magistrate to inquire into the matter. 
A composition is a matter cf arrange- 
ment and consent between the parties : 
Murray v. Queen-Rmpresa (l). Though 
the Magistrate had passed an order of 
acquittal, he waa not therefore functus 
officio. It was not necessary for him 
to pass any order of acquittal ; under 
3. 345 (6) the composition has the effect 
of acquittal. If there has been no com- 
position, there has been nothing to effect 
the acquittal of the accused ; the origi- 
nal complaint is still pending and is to 
be disposod of. Neither party contends 
on revision that the case has been com- 
pounded and applicant accepts the posi- 
tion that the case has not been com- 
pounded. The lower Court should thero- 
fore dispose of the applicant’s complaint 
according to law. 

In view of the above order and as 
complainant has had no sufficient oppor- 
tunity to prove the truth of his com- 
plaint WQ direct the lower Court to with- 
draw the complaint filed under S. 211, 

1. P. C. 

Haveliwala, A. J. C. — This is a cri- 
minal revision application filed by the 
applicant Abdul Jabar, praying that the 
order of the City Magistrate of Karachi 
refusing to proceed with liis complaint 
against the opponents Tharmnal and 
Naboo under Ss. 501 and 506, I. P. C., 
be set aside and the Magistrate be direc- 
ted to proceed with his complaint. 

It is further prayed that the order of 
the Magistrate under S. 476. Criminal 
P. C., be sot aside and the complaint 
against the applicant under S. 21 L, 1. P. 
C., bo stayed till the complaint of the 
applicant under Ss. 501 and 506, I. P. C., 
is heard and decided on merits. 

Now, it appears that the applicant 
filed a complaint against the two po^ 
(1) [1893] 21 Cal. 10?. 


sons Tharumal and Naboo for an offence 
under Ss. 501 and 50o, I. P. C. It is the 
case of the applicant that, on the oppo- 
nents compounding the case, on the day 
of hearing, he told the iMagistrate that 
the case was compounded. The oppo- 
nents seem to have protested that the 
case was not compounded and the case 
was a false one. Whereupon, the lear- 
ned Magistrate, without recording any 
evidence of the complainant Abdul Jabar, 
or without satisfying himself that the 
case was compoundel, passed an order 
■acquitting the accused. 

It is urged that this order of acquittal 
is bad in law. It is perfectly clear that 
the learned Magistrate has not followed 
the procedure laid down in Ch. 20, Cri- 
minal P. C , and his order of acquittal is 
nob based on a consideration of the evi- 
dence in the case. For S. 245 says : 

“ If the Magistrate, upon taking the evidence 
referred to in S. 21i and such further evidence, 
if any, as he may, of his own motion, cause to 
bo produced and (if bo thinks lit) examining the 
accused, finds him not guilty, he shall record 
an order of acquittal. ” 

Now bora, when the opponents pro-i 
tested that the case was not compounded, 
it was the obvious duty of the Magis- 
brato to satisfy himself whether the case 
was compounded or nob, and if it was! 
nob, he should have asked the complain- 
ant to proceed with his ootnplainb and 
record his evidence, and after reoordingl 
the evidence, if he was satisfied that the! 
complaint was false, he should have ac- 
quitted the accused. But this evidently 
he did not do, and merely fancied on the 
statement of aoousol that the case was 
false and acquitted the accused. This 
the learned Magistrate evidently could 
not do under S, 215, and so his order of 
acquittal is quite wrong and cannot 
stand. 

Under the circumstances, we set asidoi 
the order of acquittal and order that thoj 
^[agistrate do proceed with the oom-j 
plaint of Abdul Jabar acoording to law.j 
This order of acquittal being illegal, 
his subsequent order under S. 476, Cri- 
minal P. C., and oomplaint against the 
applicant under S. 211, I. P. G., are 
manifestly bad in law, and cousequontly 

wo set them aside. 

K.N./r.K, Order accordingly. 
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>1^ A. I. R. 1932 Sind 9 

Mehta, A. -J. C, 

Emil Adol'i^h Zippel and others 
Plaintiffs. 

V. 

K, D. Kapur Sc Co, — Defendants, 

Suit No. 881 of 1927. Decided on 19lh 
August 1931. 

^ (a) Civil P. C. {1908), O. 6, R. 14— Sig- 
nature of co'plaintiff on plaint is not impera* 
live— O. 6, R, 14 merely deals with matter of 
procedure. 

There is no rule that a person named as a 
co-plainti0 is not to be treated as a plaintifl 
unless he signs and verifies the plaint. The 
object of the signature to the plaint is to pre- 
vent as far as possible disputes as to whether 
the suit was instituted with the plaintiS’s 
knowledge and authority. Such authority may 
be established by other means besides the signa- 
ture. O. 6, R. 14, Civil P. G., which requires a 
pleading to be signed by a party, is merely a 
matter of procedure and it is the business of the 
Court to see that this provision is carried out : 
A. I. R. 1925 Sind 159, Roll. [P 10 C 2] 

(b; Jurisdiction — Where Court can reason- 
ably assume jurisdiction, suitor should not be 
turned out on ground that some other Court 
has undoubted jurisdiction. 

The question of jurisdiction is as a rule a 
very ticklish one. If a Court in which a suit is 
brought can reasonably assume jurisdiction, it 
should not turn away a suitor merely because 
in the case of some other Court there could 
not possibly be any doubt on the ground of 
jurisdiction. [P 31 C 2] 

^ (c) Contract — C. I. F. — Buyer cannot 
insist on actual delivery of goods — Tender of 
shipping documents is sufficient performance 
for payment from buyer — Seller is however 
responsible to deliver goods of stipulated 
quality at contract destination or port. 

The buyer in a 0. I. F. contract cannot insist 
on actual delivery of goods before being called 
upon for payment and mere tender of shipping 
documents is sufficient performance on the 
part of the seller to entitle him to claim pay- 
ment. Still the tender of shipping documents 
does not exonerate a seller from any other duty 
under such a contract. The seller is under the 
duty of delivering goods of the stipul-ited quality 
at the port mentioned in the contract : (Castf 
law discussed). Goitein on Law of G. I . F . Cojl- 
iracts, 2nd Edit,, p. 4, and Kennedy on Laic of 
C. I. F. Contracts^ p. 2, Ref. [P 12 0 IJ 

(d) Civil P. C. (1908), S. 20 (c)— Suit for 
breach of contract can be filed at place where 
contract was made or where breach occurred 
or where contract has been performed or its 
performance completed. 

According to S. 20 (c), a suit can be instituted 
in a Court within the local limits of whose 
jurisdiction the cause of action wholly or in 
part arises. In a suit for damages for breach 
of contract the cause of action consists of mak- 
ing of the contract and of its breach ; so that 
the suit may be filed either at the place where 
the contract was made or at the place where it 
should have been performed and not being per- 
formed, the breach occurred. The performance 
of a contract is part of the cause of action and 
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a suit in respect of breach can always be filed at 
the place where the contract has been perforrr.ed 
or its performance completed^. [P 12 C 1] 

(e) Jurisdiction — C. 1. F. Contract Place 
where goods are to be delivered also helps to 
decide question of jurisdiction. 

In the case of a C. I. P. contract the place 
where the documents are to be tendered or 
symbolical possession of the goods sold is to be 
given, or price for the goods is to be paid is net 
nccessarilv the only place which would decide 
the question of jurisdiction. The place here 
the goods are to be delivered does also help to 
decide the question of jurisdiction: A.l.R. 
1924 Sind 4, List. ; A. I. R. 1925 Sind 3 32 and 
A. I. R. 1924 Sind 29, Ref. [P 13 C 1] 

If) Contract Act (1872), S. 51— Party is 
absolved from duty of delivering goods if 
person to whom goods are to be delivered is 
absconding. 

A party is absolved from the duty of deliver- 
ing if the person to whom the goods are to be 
delivered is absconding. In order to support an 
allegation of readiness and willingness to deli- 
ver actual tender is not in all cases necessary, 
e. g., a tender will be dispensed with where the 
defendant has refused to perform the contract, 
or where, on the day for the performance of it, 
he has absconded and having closed his place of 
business has left no agent or other person to 
represent him : (1871) 8 B. II. C. R. App. 

133, Foil. [P 14 C 2] 

(g) Contract Act (1872). S. 107— Property 
in goods sold not passing to buyer. 

Where the property in the goods sold has 
admittedly not passed to the buyers the seller 
has no right to resale. [P 14 C 2J 

(h) Contract— C. I. F, — Buyer failing to 
accept draft — Damages to sellers how calcu- 
lated explained — Contract Act (1872), S. 73. 

Where in the case of a C. I. F. contract the 
buyers fail to accept the drafts and cannot be 
made to pay for the goods purchased the sellers 
are only entitled to the difference between the 
contract price and the price of the goods on the 
date of the breach. In the case of a C. I, F. 
contract ordinarily the date of breach is the 
date on which the documents would have to bo 
tendered : A. I. R. 1924 Bom. 325 and 422, 
Ref. ; Goitein in the Law of C. I. F. Contracts, 
2nd Edn. p. 79, Rel. on. : {Case lato discussed). 

[P 15 0 1] 

^ (i) Contract Act (1872), S. 73 — Breach 
of contract of sale — Measure of damages 
where no market available for long time 
after breach how calculated explained. 

Where for a long time after breach there is no 
available market for the goods and the goods are 
then resold, the seller is entitled to the dif- 
ference between the contract price and that re- 
alized on resale : A. I. R. 192G Mad. 1021, Ref, 

[P IG 0 1] 

(j) Interest — Interest on unliquidated da- 
mages. 

Ko interest can be allowecl on unliquidated 
damages. [P 16 C 1 ] 

Dipchand Chandumal — for Plaintiffs. 
Kewalram Jetlianand — for Defendants. 

Judgment. — This is a suit for dama- 
ges on a breach of contract. It is stated 
in the plaint that on 12th February 1925 
the defendants sent an order to the plain- 
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tiifa for five cases of shawl cloth quality 
No. 301 at sh. 3-10 l/ld. per yard 0. I. F. 
and C. I. Karachi, June/July shipment : 
that another similar order was repeated 
on lOtii February 1925 : that the plain- 
titfs despatched the goods according 
to t;he terms of the indents and for- 
warded the documents (invoices, hills- 
of. lading and policies of insurance) to 
the Natioiial Eank of IndiOi, Limited, to 
1)9 delivered to the defendants against 
acceptance of the drafts aggregating 
;€1497.13-3: that the defendants failed 
to honour the drafts which were con- 
sequently noted : that the plaintiffs 
thereafter sold the goods in March and 
April 192G realizing the neb sum of 
Rs. 9 524-0.4, the equivalent of about 
£702 according to the then rate of ex- 
change : that as difference between the 
contract price and the price realized, to- 
gether with interest and costs, the plain- 
tdffs claim £906. i. e., Rs. 12,984-5-0, at 
the exchange rate of sh. 1-5 3/4d. for 
which the plaintiffs pray for judgment, 
with all costs of this suit and interest 
from date of suit. 

The defendants by their written state- 
ment contended that the power under 
which Mr. Dipchand Chandumal filed 
this suit on behalf of the plaintiffs was 
defective; that the goods were not shipped 
in time and did not answer the descrip- 
tion and quality as ordered: that the 
shipping documents were not tendered to 
the defendants for acceptance so that the 
breach of the contracts, if any, had been 
on the plaintiffs' part: that the defen- 
dants had no knowledge of the resale of 
the goods ordorc^d: that the resale, if any, 
was had in law and not binding on the 
defendants, the plaintiffs having no right 
to resell the goods and no notice of the 
resale having been given to the defen- 
dants; tliat the resale had been unduly 
delayed: that the price realized on the 
resale did not ropresenh the true market 
rate of the date of t!io sale ; that the 
details of the claim were nob correct : 
that tlio plaintiffs had no cause of action : 
that this Court had no jurisdiction to 
entertain the suit and that therefore the 
suit was liable io bedismissel witii costs. 

Tiie issues on which the parties went 
on trial aro as follows : 

(1) Js Iho pi ihit propnily filod and voritdod? 

12) If not, is tlio suit maint iiiinblo ? 

(,S) Worn tho gooL sUippol in time ? 

(d) Wore tlio goods of contrictod shipment 
and quality ? 


(5) Were the shipment documents tendered to 
the defoadatits ? 

(G) On whoso part was the broach committed? 

(7i Had tho plaintiffs a right to resell the 
goods ? 

(8) If so, is the resale binding on the defen* 
daiits ? 

(D) To what damages, if any, aro the plaintiffs 
entitled ? 

(10) JI»s this Court jurisdiction to try the suit ? 

(11) General. 

Issues 1 and 2. — It was contended that 
the plaint had not been properly signed 
and that Mr. Dipchand who has filed 
this suit on behalf of the plaintiffs’ firm 
had not the authority of all the three 
partners of the plaintiffs’ firm. I do nob 
think there is any substance in this con- 
tention. Leopold Riddloy, the consti- 
tuted attorney of Emil Zippel Sc Co., gave 
a power to Mr. Dipchand to file a suit, 
but as the power to Riddley was signed 
by only one partner of the firm Mr. 
Kewalram maintains that the filing of 
the suit is not on behalf of all the three 
partners as it should have been. It ap- 
pears that in order to cure this technical 
defect a copy of the plaint has been got 
signed by all the three partners of Emil 
Zippel Si Co. and put in. In Metharam 
Dautra7n v. Pahlajrai Gopaldas (l), 
Riipohand, A. J. C., has. on the authori- 
ties quoted therein, rightly taken the 
view that there is no rule that a person! 
named as a co-plaintiff is not to be treated] 
as a plaintiff unless he signs and verifies 
the plaint. The object of the signature 
Io the plaint is to prevent as far as pos- 
sible disputes as to whether the suit was 
instituted with the plaintiffs’ knowledge 
and authority. 8uch authority may be 
established by other means besides the 
signature. 0. 6, R. 14, Civil P. 0., which 
requires a pleading to be signed by a 
party is merely a matter of procedure 
and it is the business of tho Court to 
see that this provision is carried out. 
Mr. Heine, the nianager of tho plaintiffs 
firm (Ex. 6) has given ns the names of’ 
the three partners of his firm and all 
these three partners have signed the 
plaint. Tho suit is therefore properly 
filed, and if there was any defect in tho 
beginning it has boon sot right. 

Issues 3 and 1.— ^lr. Kowalrana for the 
defendants has stated that ho withdraws 
the contentions which necessitate the 
raising of these two issues. 


(1) A. 1. R. 1925 Sind 159=80 1. C. 141=19 
S, L. R. 280. 
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Before considering the other issues t 
I shall take up issue 10 which relates to 
iurisdiction. It is contended on behalf 
of the defendants that the suit contract 
was to be performed at Amritsar because 
the documents were to be tendered and 
delivered at Amritsar; the drafts were 
to be presented and honoured at Amritsar: 
the defendants resided and traded at 
Amritsar ; and the breach of contract, if 
any, *had taken place at Amritsar, and 
consequently tliis Court has no jurisdic- 
tion to entertain this suit. It is urged 
that although the contracts were G. I. F. 
Karachi, which meant that the port to 
which the goods were to be shipped was 
Karachi, nevertheless the delivery of the 
actual goods at Karachi was not an essen- 
tial part of tlie contract as merely tender 
of documents in such a contract would 
amount to delivery of goods. In support 
of this view the ruling in Biddel Bros. 
V. E. Clnme7its Horst Go. (2) is quoted 
wliich is that the buyer pays for the 
documents and not the actual goods and 
that the buyer is not entitled to insist 
on seeing the goods. Although this de- 
cision when taken to appeal Biddel Bros. 

V. E. Clements Horst Go. (3) was set aside, 
two Judges upholding the buyer's con- 
tention that he can insist on seeing the 
goods before bis liability to pay arises, 
it was later on confirmed by the House 
of Lords who agreed with the original 
Judge and the dissenting appellate Judge: 
E. Clements Horst Co. v. Biddel Bros. 
(4). This decisicn was also followed in 
Karberg & Co. v. Bbjthe GreeJi, Jourdiaii 
ik Co. (5), and re-affirmed in appeal, Kar- 
hcrg k Co. v. Blythe,. Grem, Joiirdain h 
Co. (6), the purport of which was that a 
C.I.F. contract was cne in which posses- 
sion is to be given symbolically. 

In a later case, G. Sharpe k Co. Ltd. 
v. Nosaiva k Co. (7), it was held that a 
C. I, P. contract is performed as soon as 
the seller tenders documents, and the 
date of the performance is the date when 

(2) [19103 1 K. B. 214. 

(3) [1911] 1 K. B. 934. 

(4) [1912] A. C. 18=81 L. J. K.-B. 42=105 L. 
T. 603=17 Com. C3R. 56=12 Asp. M. C, 
80=56 S. J. 50=28 T. L R. 42. 

(5) [1915] 2 K. 3. 379=84 L. J. K. B. 1073= 
113 L. T. 185=21 Com. Gas. 1=31 T. L. R. 
351. 

(6) [1910] 1 K.B. 495=85 L. J. K. B. 605=114 
Ij. T. 152=21 Com. Cas. 174=13 Asp. "M. 
0. 235=60 S. J. 153=32 T. L. R. 180. 

(7) [1917] 2 K. U. 814=87 L. J. IC. B. 33=118 
L. T. 91=22 Com. Gas. 280. 
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the documents should come forward. The 
ruling in Johnson v. Taylor Bros, k Co. 
Ltd. (8). is quoted in support of the pro- 
position that if no place be named for 
tender of shipping documents in the case 
of C. I. F. contracts the place must be 
presumed to be where the buyer resides 
or carries on business. In Steel Bros, k 
Co. Ltd. V. Dayal Khata.v k Co. fO), there 
is a dictum of Mulla, . 1 ., relying on an 
English ruling [Saundersv. Maclean (lO)] 
to the eLlect th?.t the hill of lading re 
presents the goods in law and in fact 
and its possession places the goods at tlie 
disposal of the purchaser. Yet two more 
rulings, il/’ Cance y. London k N.W. By. 
Co. (ll) and Cooper v. Knight (12). have 
been cited in support of the contention 
that the question of the actual delivery 
of goods does not arise at all in a C. I,F. 
contract and that the seller has per- 
formed his part of the contract as soon 
as he had tendered the shipping docu- 
ments to the buyer. In Mehta k Co. v. 
Parmeshon'das Parshotamdas{\^) the juris- 
diction of this Court was challenged on 
the ground that the contract between the 
parties was on C. I. F. terms and the 
contract was entered into at Amritsar 
where also the documents of title to the 
goods were to be tendered to the pur- 
chaser and the payment for them was 
to be made by him. Kaymond, A. J. C., 
came to the conclusion that the jurisdic- 
tion of the Karachi Court bad been 
rightly impugned. At p. 300 there is an 
observation that the fact of the goods 
lying in Karachi was immaterial so far 
as the cause of action in that case was 
concerned. Sahapathi Pillay v. Thanda- 
yaroya Odayar (14). has also been quoted 
to show that the place where documents 
are to be tendered is the place which de- 
cides jurisdiction. 

The question of jurisdiction is as a rule 
a very ticklish one. If a Court in which 
a suit is brought can reasonably assume 
jurisdiction, it should not turn away a 

(8) [1920] A. C. 144=89 L. J. K. B. 227=122 
Tj. T. 130=25 Com. C^s. 69=01 S. J. 82= 

'36 T. L. R 62. 

(9) A. I. R.. 1924 Bom. 247=87 I. C. 67=47 
Bom. 924. 

(10) [1883] 11 Q. B. D. 327=52 L. J. X. B. 481 

=49 L. T. 4t32=31 W. R. 698=5 M. 

C. 160. 

(11) [1861] 120 K. R. 52v8. 

(12) [1901] 17 T. L. R. 279. 

(13) A- I. R. 1924 Sind 4=80 I. C. 303=16 3. 
L. R. 293. 

(14) [1920] 43 ilad. 309=54 I. C. 515. 
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suitor merely because in the case of some 
other Court there could not possibly be 
jauy doubt on the ground of jurisdiction. 
jPhat the buyer in a G. I. !•’. contract 
cannot insist on actual delivery of goods 
before being called upon for payment, and 
that mere tender of shipping documents 
is suflicient perfoniiance on the part of 
the seller to entitle him to claim pay- 
ment, is a proposition which hiving re- 
gard to all the authorities quoted, can- 
not be seriously disputed. The question 
however is whether the tender of ship- 
ping documents exonerates a seller from 
any other duty under such a contract. 
Is there any other obligation which 
might affect the question of jurisdiction? 
jAccording to S. 20 (c), Civil P. C.. a suit 
iCan be instituted in a Court within the 
docal limits of whose jurisdiction the 
cause of action wholly or in part arises, 
fn a suit for damages for breach of a 
contract the cause of action consists of 
the making of the contract and of its 
breach; so that the suit may be filed 
either at the place where the contract 
was made or at the pi ice where it should 
have been performed and nob being per- 
formed, the breach occurred. The per- 
formance of a contract is part of the 
cause of action and a suit in respect of 
breach can always be filed at the place 
whore the oonbraob has been performed 
or its performance completed. To quote 
the hackneyed definition of "cause of ac- 
tion” 

“it moans every fact which it would bo neces- 
sary for tho plaintiffs to prove in order to sup- 
port his right to the judgment of the Court;” 

in other words: 

“it is a bundle of essential facts which it is 
necessary for tho plaintiffs to prove before ho 
can succeed in the suit." 

Now, in this case no doubt the order 
was sent by the defendants from Amrit- 
sar and the documents wore to be ten- 
dered at Amritsar and the drafts were to 
be presented and honoured at Amritsar: 
still it was also a part of tho plaintiffs’ 
performance of the contract to follow 
up tho tender of the documents by deli- 
vering goods at Karaclii of the stipulated 
quality. In Sitarain Marwari v. Thomp- 
son (ib), it was held that if the accep- 
tance of an olTer is by performance of a 
condition tho suit mav be instituted at 
tho place whore the condition is to be 
performed. A suit can be filed at tho 
place where tho contract should have 

(15) [U)b5j 32 Oiil. S84=20. L. J. CO. 


been performed or its performance com- 
pleted. A practice has no doubt grown ■ 
up among businessmen of treating docu- 
ments for almost all practical purposes 
as if they were the goods themselves. 
The documents may purport; to deliver 
tho goods of the right quality, still it 
does not mean that the goods of the right 
quality were in fact delivered by the 
mere delivery of documents. All the 
rulings quoted on behalf of the defen- 
dants simply go to show that the main 
duty of the seller in a C. I. E. contract 
is to tender the shipping documents and 
if he does that, he is presumed to have 
actually delivered the goods and conse- 
quently he would be entitled to payment. 

It is merely a fiction of custom recog- 
nized by law Courts. It however does 
not relieve the seller of the duty of de- 
livering goods of the stipulated quality 
at the port mentioned in the contract. 
Goitein on the Law of C. I. F. Conbraots, 
Edn. 2, p. 4, says: 

‘‘Performance of a contract for the sale of 
goods is essential; but the manner of perform- 
ance and its incidents are dependent upon the 
special nature of the ODiitract. The seller’s 
duties are broadly speaking two: to ship goods 
of the contract description and to tender tho 
usual documents, Tho former is the primary 
obligation and the latter is consequential upon 
it, though of equal obligation with it. Per- 
formance is completed by moans of the latter 
obligaliou.” 

Thus then shipping the goods of the 
eontraob description to the proper des- 
tination is a part of the performance the 
seller undertakes in a C. I. F. contract. 
Kennedy on C. I. F. contracts at p. 2 
says: 

‘‘On presentation of shipping documents if 
they are complete and regular tho buyer is 
bound to p\y tho price irrospeotivo of tho arri- 
val of tho goods; but by paving he is not pre- 
cluded from subsequently rojocting tho goods 
or recovering damages for breach of the contract 
of sale, if on oxaminxtion tho goods are found 
not to bo in accordance with the contract." 

It is true that tho seller in the present 
case by merely tendering tho documents 
at Amritsar would have been entitled to 
payment; bub that was not all the per- 
formance expected of liim. Tho perform- 
ance of tho CT)ntraob was complete when 
the goods ware actually taken delivery 
of and found to be of tho contract qua- 
lity. It has boon hold in Reai v. Bt'owyt 
(16), that evidence which if nob proved 
would give the defendant a right to an 
immediate judgment must be p art of tho 

(16)TSS8] 22 Q. Ih'D. V2S=5S L. J. Q. B. 120 
=:G0 L. T. 250=37 W. R. 181. 
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cause of action. In the present case the 
defendants by their written statement 
have taken up the contention that the 
goods that arrivoi in Karachi were not 
according to sample as ordered. If they 
could prove that assertion they ware en- 
titled to an immediate judgment. In 
Kooverbhan Siikhanaiid v. Louis Dreyfus 
& Co. (17), there is a decision of Kincaid, 

J. G.. and Aston, A. J. C., to the otiect 
that a contract which had to be com- 
pleted at Karachi gave the Karachi 
Court jurisdiction to entertain a suit for 
damages for failure to make that deli- 
very. There is another ruling of our own 
Court, Firm of Khalsa Bros. Agency v. 
Hariram Sriram <& Co. (18), in which 
Raymond, A. J. 0., observed at p. 166: 

“Now no doubt tbe payment for the goods 
was to be made in Peshawar but this was un- 
fiuestionable for the convenience of the pur- 
chasers who resided there. “ 

In that case the contract was Free 
Karachi Harbour” and it was -held that 
the Karachi Court had jurisdiction. Al* 
though the last two cases were not cases 
of 0. 1. F. contracts still the principle 
lanunoiated amounts to this that the 
place where the documents are to be 
tendered or symbolical possession of the 
goods sold is to be given or price for the 
[goods was to be paid was not necesarily 
the only place which * would decide the 
question of .jurisdiction. The ruling in 
\Mehta and Co. v. Parmesharclas Par- 
'shotamdas (13), relied upon on behalf of 
the defendants is really distinguishable. 
In that case the claim was to recover 
the amount of the drafts which had nob 
been accepted and the bills-of-lading 
were also in the name of the purchaser. 
In the present case damages are claimed 
for breach of contract and the bill-of- 
lading is in tho name of the seller. The 
plaintiffs find their goods in Karachi at 
the time of the breach and it is at Kara- 
chi that the plaintiffs begin to deal with 
the goods so as to indemnify themselves 
against the loss caused by the non-ac- 
ceptance of the drafts. This is nob a suit 
for the recovery of the amount of the dis- 
honoured drafts. Asthe goods were lying 
in Karachi the market price of the goods 
at Karachi has to be determined as on 
the day of the breach. Mr. Dipchand 
for the plaintiffs relies on the very case 

(17) A. I. R. 1925 Sind 132=70 I. 0. 30=19 S. 
L. R. 207. 

(18) A, I. R. 1924 Sind 29=33 I. C. 539 
L. R. 164. 
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Biddel Bros v. E. Clements Horst Co. (2) 
relied on on behalf of the defendants 
and argues that accoiding to that ruling 
the buyer’s right to reject the goods re- 
mains unimpaired if upon arrival they 
are found upon examination not to be 
in conformity with the contract. Tne 
logical conclusion of this decision which 
was finally upheld by the House of 
Lords is that the seller’s duty to per- 
form his part of the contract is nob com- 
plete unless and until the goods arrive 
at the port of destination and are found 
to be of the same quality as agreed upon 
between the parties. In the present 
case the cause of action to the plaintifis 
is tbe fact of the difference between the 
contract price of the goods and the mar- 
ket price of the same or similar goods 
at Karachi on the date of the breach. 
Had the market price in Karachi been 
higher than the contract price there 
would have been no cause of action at 
all to the plaintiffs. The fact therefore 
that the price at Karachi and nob at 
Amritsar has given cause to the plain- 
tiffs to come to Court is a sufficient 
cause of action to enable this Court to 
assume jurisdiction. Mr. Kawalram.has 
argued that tho goods in the present 
case were sold ex gedown Amritsar so 
that even the sale took place in Amrit- 
sar. He is wrong. The goods were 
really sold in Karachi for Amritsar deli- 
very. On issue 10 therefore I find in 
favour of the plaintiffs in the affirmative. 

Issues 5 and 6, which relate to the 
question as to who committed the broach 
may be considered together. The ad- 
mitted facts are that the plaintiffs’ let- 
ter to the defendants which is Ex. 18 
on the record was an intimation to the 
defendants that the drafts had been sent 
to the National Bank for presentation 
against the shipment. The drafts in 
accordance with the defendants’ own 
instructions (Ex. 14) to the plaintiffs 
had been drawn at 30 days sight. That 
at the time of the presentation of the 
drafts the defendants could not be 
found at their usual address and that 
therefore the drafts had to be noted is 
an equally undisputed fact. In spite of 
all this it is contended on behalf of the 
defendants that since the shipping docu- 
ments were not actually tendered the 
plaintiffs had committed a breach of the 
contract and not tbe defendants. This 
is entirely untenable having regard to 
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the Ei’.voiri evi lence that the Jccuments 
would surely have hoen tendoretl if the 
(li'itft.-i had been accotited. It is to be 
borne in niiiul that the actual paynaent 
v/as to bo 30 days after the presenta- 
tion of the drafts. 'The agroeraeufe as 
admitted hy the defendants was deli- 
very agrA,indt payment and not accep- 
tance. The delivery in this case could 
have been made hy tlio tender of docu- 
iiioats. The tender of documents was. 
I.horefors to he simultaneous with the 
payment and nob with the acceptance. 
Then again tender presupposes a person 
to whom one could tender. If the de- 
fendants were net to be found at their 
usual place of business it was not possible 
for the plaintiffs or for a matter of that 
for tdie National Bank at Amritsar wiio 
acted asagents of tbo piaintiffs to tender, 
the aocuments or to be ready to tender 

the- documeo^tj. ' ■'According''' to S: ‘M, 

Gontrsct'Actr^here a contract consists 
of reciprocal promisos to be simulta- 
neously performed no promisor need 
perform his promise unless the promi- 
see is ready and willing to perform bis 
reciprocal promise. lilus. (l) is that in 
a contract for payment on delivery: 


dants must have known that they could 
not be approached and could not he 
ollerad the drafts for acceptance in the 
ordinary course of business. Defen- 
dants (Ex. 28) in answer to cross-ques- 
tion No. 26 admits that documents were 
to be tendered on payment and not on 
acceptance of the drafts. In Bambhai 
Dipchandv. Dullahliaram Bayaram (19) 
it was held that a party is absolved from 
the duty of delivering if the person to 
whom the goods are to be delivered is 
absconding. In order to support an al- 
legation of readiness and willingness to 
deliver actual tender is not in all cases 
necessary, e. g., a tender will be disJ 
pensea with where the defendant has 
refused to perform the contract or 
where on the day for the performance! 
of it he has al:-sconded and having! 
closed his place of business has left no' 
agent or other person to represent himJ 
It is perfectly clear that defendants 
were not wilbng to meet their obliga- 
tion and bad no intention to perform 
their part of the suit contracts. The 
fault; of the breach therefore lies at 
tlieir door and consequently they are 
liable in damages. 


“A need not deliver the goods unless B is 
ready and willing to pay for the goods on deli- 
very.*’ 

On the presentation of the drafts if 
the defendants had accepted them there 
was an obligation on the part of the 
l)laintilT3 to tender documents not other- 
wise. According to S. 32, Sale of Goods 
Act, delivery of goods and payment of 
price are concurrent conditions. That 
is what really was agreed upon by the 
defendants thomsolvos by their letters. 
The question then is: Were the defen- 
dants ready and willing to pay for the 
goods; and were the plaintitTs not ready 
to tender the documents notwithstand- 
ing? On the undisputed facts the an- 
swer can only he that the defendants 
were nob ready and willing to pay for 
the goods and so it is immaterial whe- 
ther at the time of the presentation of 
the drafts the plainfcilTs' bank at Amrit- 
sar had or had not got the documents 
ready to be tendered. In spite of the 
iutiination that had been sent to them 
at the timo of the shipment the defen- 
dants took no trouble to inquire of 
the bank W’hetlior the documents w’cro 
available or not. By reason of their 
having closed their business the defon- 


Issues 7, 8 a7id 9 relate to the ques- 
tion of damages and so they nnay be 
considered together. AYbat actually 
happened in this case was that when 
the plaintiffs were informed by the 
National Bank that the defendants had 
failed to accept the drafts and could not 
be made to pay for the goods purchased 
tbo plaintiffs set about to resell the 
goods which were lying at the timo in 
Karachi. It is contended by Mr. Kewal- 
riuii on behalf of the defendants that 
there was no stipulation in the contract 
itself for resale nor wore the plaintiffs 
under S. 107, Contract Act, entitled to 
resell the goods. There is no doubt 
that in the abstract this is true since 
the property in the goods had admit- 
tedly not passed to the defendants the, 
plaintiffs had no right to resale. Ifi 
authority is wanted in support of this 
view it is to be found in the Baftk of 
Morvi Lid v. Ibicrlein Bros. (20) and 
also in il/. B. Mehta v. Joseph Ileurbu-t^ 
(21). The plaintitTs are only entitled 

(10) [1871] S n. u 0. R. App. 133. 

(*>0) A. 1. KM'^lPom. 325=70 1. 0. 1012= 
•iO l^om. 37*1. 

(21) A. I. U, PJ'24 Bom. •122=S0 I. C. 760=48 
Bom. 531. 
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to the diCfereece bet’.veen the contract 
iprice and the price of the goods cn the 
idate of the hreach. ^Ve are thus con- 
'frontod with the next question “What 
iwaa the date of breach in this case?” 
|Thero is abundant authority that in the 
'cassof*a C. I, F. contract ordinarily the 
date of breach is tiie date on which the 
documents would have to be tendered. 
Goitein at p. 79 sajs whan the date of 
delivery is material for the ascertain- 
ment of the measure of damages that 
date will ordinarily be the date when 
the documents have to be tendered. In 
C. Sharpe & Co. Ltd v. Nosaiua & Co. (7) 
it is held that if a contract picvides for 
delivery of goods by means of documents 
or by handing over the keys of a ware- 
house the date for tViat is the time when 
that ought to have been delivered. In 
the case reported in Steel Bros. & Co. 
Ltd. v. Dayai Khatav & Co, (9) the sanm 
view has been taken, viz., that the date 
of performance in the case of a C. I. F. 
icontracc is the date on which dccuments 
ought to have been tendered. Now in the 
present case the agreement was one of 
documents against payment and the pay- 
ment was to bo 30 days after presenta- 
tion of the drafts. 

On this basis 29th August 1925 
was the date of payment for the first 
shipment of five cases of shawl cloth 
and 25th September 1925 was the date 
of payment for the second shipment 
of five cases of shawl cloth. Thus then 
the breach took place about the time of 
these tw^o dates. The plaintiffs have 
therefore to show that the market price 
at that time wasthe same, viz , Ee. 1-12-0 
per yard which they actually realized 
six months hence by the resale; whilst 
the defendants undertake to prove that 
the market price was more. From the 
evidence brought on the record by both 
parties, it is clear that the market price 
of shawl cloth of the quality No. 301 was 
not available to them. Defendants have 
tried to show through the examination 
of three witnesses, L. Harkishen (Ex. 32), 
Kishinchand (Ex, 3b) and the manager 
of Dewanchand (Ex. 34), that having re- 
gard to the price of slightly different 
kind of shawl cloth, the price of the 
cloth of the quality No. 304 towards the 
end of July and beginning of August 
1925 during which they put the breach, 
was in the vicinity of Es. 2-12-0. As 
against this we have the evidence of the 


ijlaintiif Mr. Heine (Ex. 6) who says that 
he received by cable intimation of non- 
paymont of i.lie first siiipment on itLi 
September and of tlia second shipmsuc 
on Gfch October 1925. He immediately 
cabled to the defendants as will appear 
from Ex. 19. Receiving no reply from 
the defendants he took steps to sell the 
goods. 

Some correspondence was carried on 
with one Berkley who was at Amrit- 
sar and who was anxious to be appoin- 
ted as agent of the plaintiffs’ firm. The 
correspondence covered the period bet- 
ween September to November. Berkeley 
was able to quote an offer of Eo. 1-12-0 
per yard. The plaintiffs thought that 
the price was not adequate altiiough the 
market had been admittedly falling 
about that time and they entered into 
correspondence with a dealer named 
Eamnarain of Amritsar. The coirespou- 
donce is Ex. 21 on the record: it goes 
up to March 1926 and the plaintiffs had 
to finally accept the offer of Re. 1-12 O' 
per yard ex godown Amritsar made by 
Ramnarain & Co, Now it must bo re- 
membered that the plaintiffs had no 
local agent who could have been entrus- 
ted with the task of selling the cloth 
lying in Karachi and as they were in a 
foreign country the negotiations would 
necessarily take time. It is however to 
be seen whetLer during the six months 
taken by the plaintiffs actually to real- 
ize the price of Re. i-12-0 the market 
had so fluctuated as to justify the con- 
tention of the defendants that the price 
realized in March 1926 could not reason- 
ably be taken as the price at the time 
of the breach. Now, Berkeley between 
September and November had offered 
Re. 1-12 0 per yard: oven Ramnarain in 
November had offered Re. 1-11-3. That 
shows that the price between September 
1925 and March 1926 had not varied to 
any appreciable extent. Even the price 
of quality No. 3636 as given by the de- 
fence witnesses was Ee. 1-15-9 on 19bh 
October 1925 and Re. 113-6 on 14th 
April 1926 which proves that there was 
no great change. Ex. 30 is a statement 
put in by plaintiffs’ witness (Ex. 29). Al- 
thcugh that is in regard to shawl cloth 
of different quality, there is the outstan. 
ding fact that between December 1925 
to March 1926 the price of shawl cloth 
had remained more or loss stationary. 
Ex. 32 who is defendant’s osvn witness 
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says that if proper efforts bad been made 
shawl cloth of the quality No. 304 would 
have realized a price of Ks. 2 per yard. 
Thus then the assertion that the damages 
should be calculate] on the basis of Ks. 
2- 12-0 per yard as t-he price of the cloth 
on the date' of the broach has not been 
satisfactorily established. 

Now, it was argued that if the plain- 
tiffs had 'soi l the cloth in Karachi and 
not in Amribsir the price realized would 
have been more. As a matter of fact 
the goods were sold as they wore in 
Karachi for Amritsar. Wa have it in the 
evidence of Ex. 31 that there was no 
market in Karachi for shawl cloth and 
that most of the cloth imported in 
Karachi had to be taken to Amritsar and 
Kashmir where they dyed and embroi- 
dered the cloth for making shawls. If 
there was no market in Karachi then 
the price of the nearest market would 
Ibe releranb. Where for a long time after 
breach there is no available market for 
the goods and the goods are then resold, 
the seller is entitled to the difference 
ibebsveen the contract price and that real- 
ized on sale: That was the decision in 
.Ramalincjain Ghettiar v. Gohuldan Ma~ 
dhavji and Go, (22). Of course the onus of 
proving that there was no market in 
Karachi for the kind of shawl cloth in- 
dented by the defendants lies on the 
plaintiffs, but I think that onus has been 
discharged by the evidence of the witness 
(Ex. 31) who is a Karachi merchant deal- 
ing in shawl cloth as also from the fact 
that the evidence of market price ad- 
duced by the defendants was also of 
Amritsar. I hold therefore that Ke. 
1-12-0 per yard was the market price of 
the goods in suit at the time of the 
breach. 

Objection is taken on behalf of the 
defendants to the item of £35-5*9 on 
the head of telegram charges. When the 
defendants themselves maintain that the 
plaintiffs should not have delayed the 
resale, it does nob lie in their mouth to 
complain about the cabling charges. The 
next objection is to the item of £125-1. 0 
given in the plaintiffs’ memo of parti- 
culars which represents interest on 
the loss to the plaintiffs at 6 percent 
per annum from April 1926 to the date of 
itho suit. I think that this objeotion 
Imust bo allowed. No interest can bo 
allovYod on unliquidated damages. Tliora 

kT 11>2G M.vd. do>L-'J7 1. 0. 871. 


is no doubt that the property in the 
goods had not passed and therefore the 
plaintiffs are not entitled to charge in- 
terest. M^th regard to the rate of ex- 
change there is no evidence at all before 
me to support the contention of the de- 
fendants that the rata was not the "pro- 
per rate on the relevant date. 

The indent price was sh. 3. 10 l/4d per 
yard. The plaintiffs have calculated on 
the basis of sh. 3-10 1/2 d. The differ- 
ence of 1/4 d. should be allowed. The 
total quantity of the cloth was 8,180 
yards. The deduction will therefore 
amount to £8-10-5. The plaintiffs are 
therefore entitled to the damages as 
claimed by them less £133-11-5. 

Order.— Judgment for the plaintiffs 
for Ks. 11.178-5-0 with costs and interest 
from the date of suit till payment. 

B.v./r.k. Suit decreed. 
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V. 

Emperor - Opposite Party. 

Criminal Appeals Nos. 184 to 190 of 
1931, Decided on 27bh July 1931, against 
order of First Addl. Sass. Judge, Hydera- 
bad. 

Penal Code (1860), Ss. 399 and 402 — Ex* 
planations given by accused explaining cir* 
cumstances which brought accused together 
before police and trial Court differing — Evi- 
dence to show same is admissible as showing 
conduct — Criminal P. C. (1898), S. 162. 

Per Milnc.J ,C , — In a trial under Ss. 399 and 
402, I, P. G., evidence showing that the explana- 
tion given by the accused to the Police Ofl'iccrs 
explaining the circumstances which brought the 
accused together was ditToront from the expla- 
nation given at the trial, is admissible as show- 
ing that the conduct of the accused was not 
tliat of innocent persons; A. I. H. 1926 Sind 
151 and A. I, B, 1925 237. Foil. [P 17 0 2] 

Per Mchii, AJ.C.—U is doubtful if in order 
to discredit the version of an accused person at 
the trial, the use of the statement before tho 
police, although it may bo substantially of a 
non-incriminaiory character otherwise is not 
provided against in S. 162, Criminal P. 0.: A. 
/. B. 1924 Bom. 510 and .1. 7, B. 1931 T^om. 311. 
Bel on. [P17G2] 

0. M. Loho — (or the Crown. 

Milne, J. C. — Tho aocusad were 
charged under S.s. 399 and 402, I. P. G., 

with making preparations for commit- 
ting a dacoity and being among five or 
more persons assembled for that purpose. 
Tho accused were convicted and soa- 
tencod to undergo rigorous imprisonment 
for two years for the offences under each 
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section — the sentences to run concur- 
rently. 

The prosecution story is that one Jurio 
reported to the police that certain of the 
accused had asked him to join them in 
committing a dacoity and that they had 
assembled in the mussafarkhana for that 
purpose. The Sub-Inspector went to the 
mussafarkhana and surrounded the 
people whom Jurio pointed out. One or 
two of them escaped. The accused were 
found with hatchets, lorhs, lathis, chisels 
and keys in a heap in front of them. 
One of the accused was made an ap- 
prover; on this evidence the accused 
were convicted as stated above. 

The accused appealed from jail and no 
■appearance has been made on their be- 
half but we have been through the record 
■with the assistance of the learned Public 
Prosecutor. 

The case against the accused depends 
first on the evidence of the approver 
Faizu, Ex. 16. Ho was arrested at the 
;scene of the offence and states that he 
had arranged with the accused to com- 
mit the offence. He fully implicates all 
the appellants in the alleged offence but 
being an approver his evidence requires 
corroboration. 

The next witness on whom the Public 
Prosecutor relies is the witness Jmdo 
(Ex. 7) who informed the police about the 
intended commission of the offence. He 
met accused 5 and two others on the road 
who told him that they have been look- 
ing for a house which they intend to rob 
and were going to discuss the matter 
in the mussafarkhana with their accom- 
plices. They asked the witness to join 
them. He went with the accused to the 
mussafarkhana and found the appellants 
and others there. It was decided to 
commit the robbery and the witness pro- 
mised to join them, but instead of doing 
so he left and reported to the police. This 
witness also implicates all the accused. 

Kimatrai (Ex. 13) is a punch witness 
of the arrest of the accused and of the 
finding of the articles in front of them. 
These articles were not recovered from 
the possession of any particular accused, 
but they were lying in one heap on the 
ground under an ajrak. This is general 
corroboration of the approver’s story. 

Finally there is the evidence of the 
Deputy Superintendent of Police (Ex. 
39) that the day after they were'seized 
the accused explained the circumstances 
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which brought them to the mussafar-l 
khana and these explanations are diff-| 
erent from the explanations given by the 
accused in the Sessions Court. That 
evidence is admissible as showing that^ 
the conduct of the accused was not that 
of innocent persons: vide Htissainhihi v. 
Crown (1). 

I am of "opinion then that there is 
sufficient corroboration of the evidence of 
the approver against each of the accused 
and would dismiss these appeals. 

Mehta, A. J. C.— I wish to add a few 
remarks of my own on one particular 
point. 

It is not quite clear from the judgment 
under appeal, but it appears to me that 
the mind of the learned Additional Ses- 
sions Judge who tried this case must to 
a certain extent, perhaps to a very great 
extent, has been influenced by theal. 
leged falsity of the statement made by 
the accused to the police soon after their 
arrest. The sum total of the evidence 
which weighed with the trial Judge as 
proving the guilt of the convicted per- 
sons is to be found given in a short para- 
graph towards the end of his judgment 
which reads as follows: 

“The evidence of the circumstances in which 
accused 1 to 7 were secured, with the evidence 
of Jurio, corroborated by the report he filed, and 
the ridiculous defences which some of these 
seven accused give leave no doubt however as to 
the guilt of these accused.’* 

I am not sure that in order to discredit 
the version of an accused person at the 
trial, the use of his statement before the 
police, although it may be substantially 
of a Don-incriminatory character other- 
wise, is not provided against in S. 162, 
Criminal P. 0. I am aware of the fact 
that there are two rulings of this Court: 
Umer Duraz v. Emperor and Hussain- 
hibi V. Croion (l) in which it is held 
that S. 162, Criminal P. C., does not ap- 
ply to statements of accused persons be- 
fore the police but only to statements of 
witnesses before the police. There are 
contrary rulings of the Bombay High 
Court given in Emperor v. Vithu Balu (3) 
and in Emperor v. Issuf Mohamad (4). 

(1) A. I. R. 1926 Sind 151=93 1.0. 218=27 
Or. Li. J. 456=20 S. L. R. 74. 

(2) A. 1. R. 1925 Sind 237=86 1. C. 4iC=2G 
Or. L. J. 778=19 S. L. R. 142. 

(3) A. I. R. 1924 Bom. 510=83 I. G. 1007=26 
Cr. L- J. 2-2:3. 

(4) A. 1. R. 1931 Eom. 311=133 1. C. 748=32 
Cr. L. J. 1077=1931 Cv. C. 567=55 Bom. 
435. 
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In the present case however I am 
satisfied that the conviction of the ap- 
pellants can be supported without rely- 
ing on their statements before the Deputy 
Superintendent of Police. The finding 
of the weapons ' and house-breaking im- 
plements under circumstances rightly 
justifying the inference of possession is, 
to my mind, sufficient and Cogent corro- 
boration of the statement of the approver 
Faizu and of the informer Jurio. The 
statements of the accused before the 
police which the prosecution have proved 
to be false through the evidence of the 
Deputy Superintendent of Police have not 
been a determining factor with me. 

I therefore agree that the conviction 
of the appellants is not liable to be set 
aside and that these appeals should be 
dismissed. 

V.B./r.K. Appeal dismissed, 

^ A. I. R. 1932 Sind 18 

Milne, J. C. 

Gladys Bowr/ce— Petitioner. 

v. 

Bichard Edmund Bourke — Eospon- 
dent. 

Divorce Petition No. 4 of 1930, De- 
cided on 5th October 1931. 

^ Divorce Act fl869), Ss. 14 and 16 — 
Woman found guilty of adultery — Adultery 
resulting from husband's conduct towards 
her — Court should make allowance in treat- 
ing her case with leniency. 

In dealing with divorce cases it should ever 
be romombered ths^t the woman is the wefiker 
vessel, that her habits of thought and feminine 
weakness are different from those of the men 
and that what may perhaps bo excusable in the 
case of woman would not bo excusable in 
the case of man. Where it is found that the 
woman has been guilty of adultery and that 
her adultery has resulted from the husband's 
conduct towaids her, the Court should make 
allowance in Ireiting her case with louionoy. 
Whore there is sutlicient evidence to prove 
cruelty and adultery on the part of the hus- 
band who deserts his wife without making auy 
provision for maintenance of the wife and the 
wife who was living in her father’s house after 
her desertion by the husband cohabits with a 
person Itving as a guest in the father's house, 
the conduct of the husband in deserting his wile 
and making no provision for her, conduces 
greatly to the wife’s adultery and it is a fit case 
in which the Court should oxerciso its discre- 
tion by granting to the wife a decree nisi under 
tho provisions of S. 14: Pretty v. / (1911) 

P. 83 Bel. on.\ Wyke v. R yke^ (1904) P. 149; 8 
B, H. C. 4fi; Biirdon v. pMr(/o;i,(l90l) P. 52 and 
A. I. B. 1930 Cal. 729, Bcf. [P 20 0 1] 

Khemchand Gopaldas— for Petitioner. 
Judgment. — This is a petition for 
divorce by one Mrs. Gladys Bourke, 


Christian, resident of Karachi, against- 
Eichard Edmund Bourke. Anglo-Indian 
Christian, formerly employed in Tele- 
graph Department in Karachi, and now 
residing at Maymyo, Burma. The parties 
married on 25th September 1912 and- 
there were five children by the marriage. 
The parties were Christians by religion,, 
and were domiciled in British India^ 
The grounds alleged are cruelty and 
adultery. 

The marriage certificate produced proves- 
the alleged marriage and shows that the- 
parties were domiciled in British India. 
The evidence on record shows that the- 
parties were and are domiciled in British 
India. The respondent is now residing 
in Maymyo (Burma) and tho summons in 
this matter was served on him there.. 
The respondent has not appeared though 
duly served and the petitioner has filed 
affidavits in proof of her case. 

F. J. Bernard, ^an employee in the- 
Government Telegraph Office, in receipt 
ol Es. 325 a month, gives evidence of ad- 
missions by the respondent of miscon- 
duct with prostitutes and of cruelty by 
respondent to the petitioner. Eespon- 
denb once followed the petitioner inte 
the house of the witness who lived near 
them, picked up a curry stone and would 
have hit her had the witness not inter- 
vened. On another occasion respondent 
chased the petitioner to the witness^ 
house with a bread knife in his hand and 
the witness had to prevent him from 
injuring her. Witness had seen respon- 
dent knocking at the door of the house 
occupied by Dondhin in the servants*" 
quarters; Dondhin was a servant of th& 
petitioner and respondent with whom it is 
alleged respondent committed adultA'y. 

D. O’Donnel is also employed in tho 
Government Telegraph Office; he oamo to 
live with the petitioner and her father in 
1923 after her husband had deserted her; 
he was their paying guest. He made ad- 
vances to the petitioner which she re- 
sisted for about 12 months; thereafter he 
used to cohabit with the petitioner un- 
known to her father but when her father 
oame to know about this he left them in 
anger. Since then the petitioner has 
bean living with him and he has had a 
second child by her; he is willing to 
marry the petitioner if she is granted 
dissolution of marriage. 

P. Hanighan is the father of the peti- 
tioner. He gives evidence of respou- 
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dent’s cruelty to the petitioner. Res- 
pondent struck the petitioner with a 
lighted lamp; when the respondent deser- 
ted his wife, the petitioner came to stay 
with the witness but as he could not 
maintain her, he had to take O Donnel 
as a paying guest. About 20 months 
thereafter ha became aware of the peti- 
tioner’s pregnancy and left them. About 
a year before the witness gave his evi- 
dence he obtained definite evidence that 
the respondent had been in the habit of 
committing adultery with prostitutes. 
He got this evidence from one Gritchell. 

The petitioner has given evidence of 
cruelty of the respondent; she suspected 
him of adultery with the servant Dondhin 
but she had no actual proof of it. She 
mentions the incidents of cruelty men- 
tioned by the other witnesses. Her hus- 
band deserted her in 1923 without leav- 
ing any particulars of his whereabouts. 
She did not make the application before 
as she was ignorant of the law of divorce 
and had no means to take the pro- 
ceedings. 

T. P. Gritchell a clerk in the office of 
Messrs. Ralli Bros., was a companion^ of 
the respondent. They used to visit 
houses of prostitutes together; respon- 
dent frequently committed adultery in 
those houses. He gives evidence that the 
respondent admitted to him that he was 
on intimate terms with a young Ayah 
who was his servant. 

There is sufficient evidence then to 
prove cruelty and adultery. Two ques- 
tions however remain to be considered. 
The first is the question of the delay in 
presenting this petition. But it appears 
that it is only recently that the peti- 
tioner had sufficiently definite informa- 
tion to prove adultery. In the circum- 
stances then the delay may be excused. 

The more serious question is the ad- 
mitted adultery of the petitioner. Under 
Proviso I, S. 14, Divorce Act, the Court 
is not bound to pronounce a decree nisi 
when it finds that the petitioner has 
during the marriage been guilty of adul- 
tery. It was held in Wylce v. W yke (l) 
that the Court must find as a fact that 
the petitioner’s misconduct was caused 
directly by the matrimonial offence or 
offences of the respondent and in J ohn 
V. Mary Anne (2) that there must be 

(1) [1904] P. 149=73 L. J. P. 38=90 L. T. 

172=20 T. li. R. 193. 

(2) [1871] 8 B. H. C. 48. 


E (Milne, J. C.) 

special circumstances attending the com- 
mission of adultery to justify the exer- 
cise of the Court’s discretion. In Co:i- 
stantinidi v. Confitantinidi (3) the res- 
pondent committed adultery with a pro- 
stitute after his wife had left him with 
the co-respondent: it was held that he 
was entitled to a decree nisi. In Burdon 
V. Bxtrdon (4) the Court granted a divorce 
to a wife guilty of adultery; it was 
held that the adultery had been con- 
duced to by the crueit;^, threats and 
misconduct of her husband. 

The petitioner relies in particular on 
the case of Pretty v. Pretty (5) and Wil- 
son De Lioze v. Wilson De Roze (6J. In 
the latter case the respondent treated 
his wife with great brutality and subse- 
quently deserted her without making 
any provision for her maintenance or 
that of the surviving child of the marri- 
age, and thereafter frequently visited 
brothels; the wife driven desperate by 
want, to maintain herself and her 
children, adopted the life of a prostitute 
and, having saved some money, gave up 
the said mode of livelihood, and then 
filed a petition for dissolution of her 
marriage: in the pleading as well as at 
the trial she did not conceal anything 
from the Court; it was held that this 
was a fit case in which the Court should 
exercise its discretion. 

In the present case the petitioner was 
not a prostitute from want, in the case 
above quoted the petitioner had adopted 
the life of a prostitute only for such 
period as was necessary for her to raise 
the funds to institute divorce proceed- 
ings. In Pretty v. Pretty (5) it was held 
that the oonduou of the husband had 
conduced to his wife’s subsequent adul- 
tery; the Court exercised its discretion 
in favour of the wife and allowed the 
decree to be made absolute notwithstand- 
ing the fact that at the time of the peti- 
tion the petitioner had said nothing about 
her adultery and desertion. I quote a 

passage from the judgment: 

“Some people think they must treat men and 
women on the same footing. But this Court 
has not taken, and I hope will never take, cUat 
view. I trust that in dealing with these cases 
it will ever be remembered that the woman is 

^'"'^63=74 li. J. P. 122=93 U T. 
651=54 W. B. 121=21 T. L, R. 651. 

(4) [1901] P. 52=69 L. J. P. 118. 

(5) [1111] P. 83=80 L. J. P. 19=104 L. T. 79 
=27 T. L R. 169. 

(6) A. I. R. 1930 Oal. 729=129 I. 0. 426=57 
Oal. 891. 
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the weaker vessel; tbit her habits of thought 
infl feminine woiknesses are difTerent from 
those of the man; and that what may peril ips 
be exO'isible in the case of the woman would 
not i)G excnsxble in the case of men. Whore 
you find that the woman hag been guilty of 
idultcrv and that her adultery has resulted 
from her husband’s conduct towards her, this 
Court does and I hope always will tnike allow* 

lances in treiting her error with leniency.” 

__ # 

The conrlucb of bho husband in the case 
of Bunion v. Bnrdon (4) quoted above 
was perhaps more objoctionable than the 
conduct of the husband in the present 
case. But bearing the above quotation 
in mind f must hold that the conduct of 
the husband in deserting his wife and 
making no provision for her did conduce 
greatly to the petitioner’s adultery. The 
petitioner lived in the same house with 
a person who had been taken in as a 
paying guest. She was the more exposed 
on that account to temptation and for 
that her husband was directly respon- 
sible. He deprived her of his support 
and countenance and left her in an ex- 
jceedingly difficult; position. It is true 
, that after her father left the house she 
jContinued her adulterous association with 
:bhe man O’Donnel, but she had then no 
ichoice; she had to maintain herself in 
some way ani the continuance of the 
adulterous association was perhaps a 
'less voluntary act than its original in- 
jception. I am therefore of the opinion 
[(that this is a case in which the Court 
should exorcise its discretion and subject 
]to confirmation by the High Court grant 
a decree nisi under the provisions of 
S. 14, Divoroo Act. 

I’.n./b.k. T^ecree granted. 
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llochanhai Udhomal and others — 
Plaintiffs. 

V. 

Moliunal Shewaram and others — De- 
fendants. 

Civil Suit No. 384 of 1930. Deoidod on 
13th October 1931. 

Arbitration Act (1899), S. 14— No valid 
reference by reason of fraud, misrepresenta- 
tion or mistake -Party can file objection 
under S. 14— Alternative remedy by suit is 
also competent— Objections filed and dismis- 
Bed— It is not open to objector to have the 
matter inquired into again by separate suit. 

There appoiirs to bo no reason why i\ speedy 
remedy ghould not bo availablo for a person 

who complains, that an iirbitrition was impro- 
perly procured, because there was no valid re* 
feronco by reason of fraud, misroprosontatiou or 


mistake, if bo wished to avail himself of it. It 
does no violence to language to say that an 
arbitration procured in this manner has been 
improperly procured. 

A pirty in his objection to the award under 
S. 1 1 can make an objection which challeogos 
the factum of the reference so far as he is con- 
cerned and which goes to the root of the juris- 
diction of the arbitration and it is within the 
jurisdiction of the Court to hear this objection ; 

O N. 0, R, 127, Rel. on. ; A. I. R. 1922 Lah. 
309; A.I.n. 1922 All 219; A. I. R. 1922 
i.C. .371, Ref.-, 47 Cal. 800; A.I.R. 1923 
Sind 25 ; A. I. R. 1924 Sind 105 and A. I. R, 
1920 lah. 125, not Foil. [p 22 C 2] 

The principle of finality applies to the Court’s 
decree with reference to all matters comiarr 
withm the purview of S. 14. A party no doubt 
uag an alternative remedy when his complaint 
is that owing to the absence of a valid agree- 
ment of reference the arbitrator had no juris- 
diction to make an award. A suit is competent 
to set aside the award. But if the party elects 
to file objections under S. 14 and his objections 
are hoard and disallowed, it is not open to him 
to have the matter inquired into again in a 
separate suit ; /M.R. 1925 Sind 42, Foil. 

[P 23 0 1] 

Tahilram Maniram-^iox Plaintiffs. 

hodiernal Bekhraj — for Defendants, 

Judgment.— This is a suit filed by 
the widow and minor sons of one Udho- 
mal, a Hindu, for a declaration that- a 
reference executed by the widow and her 
brothers-in-law Narumal and Sobhomal 
referring certain disputes which they 
had with one Motumal to arbritration 
and tlia award obtained thereon, were 
void, and for partition by metes and 
bounds of certain immovable property 
and for separata possession of the plain- 
tiffs' share of the same. 

One Kundaninal died in 1926 leaving 
three sons : Udhomal, Narumal, and 
Sobhomal and certain immovable pro- 
perty, viz. : 

(l) Plot Old S. No. 16 Survey sheet 
A-20, Napier Qr. Karachi, and (2) Plot old 
S. No. 21 Survey Sheet 21, Napier Qr. 
Karachi. At the time of his death he 
was carrying on utensil business in part- 
nership with bis three sons. 

Udhomal died about 1928 leaving 
a widow Roobanbai, plaintiff 1, and five 
sons plaintiffs 2 to 6. Defendants 2 and 
3 carried on the utensil business after 
his death. 

On 16th August 1927 and 2L3t Septem- 
ber 1923 Udhomal and defendants 2 and 
3 executed mortgage deeds for Rs. 7,000 
ani Rs. 5,000 repayable in three years 
from the dates of the mortgage deeds. 

Fresh business debts were incurred by 
defendants 2 and 3 after the death of 
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XJdhomal and an application was made 
by creditors to have defendants 2 and 3 
adjudicated insolvent and the Official As- 
signee was appointed interim receiver. 

Thereafter an amicable settlement was 
arrived at. The plot bearing old S. No. 21 
was sold by defendant and the proceeds 
divided among the creditors. Plaintiff 
signed the conveyance deed ; she also 
signed a reference to arbitration of the 
disputes relating to the mortgage dated 
16th August 1927 and 21st September 
1928 and the nonpayment of a hundi 
executed by defendants 2 and 3 on behalf 
of defendant 1« 

Plaintiff’s case is that she signed the 
reference on her own behalf and on be- 
half of her children who were minors on 
the misrepresentation that it was neces- 
sary for her to sign it for the purpose of 
conveying the plot bearing old S. No. 21 
to the purchaser Motumal Tokandas. 

The arbitrators held proceedings and 
passed an award dated 27th June 1930 
which they filed in Court. 

Plaintiff complains that the arbitra- 
tors held proceedings at which she was 
not represented and that no notice was 
served on her and she was never in- 
formed that proceedings were being held. 

She further contends that since the 
moneys secured by the mortgages had 
not become payable and the interest had 
been regularly paid there was no dispute 
which she was competent to refer on 
behalf of the minors. 

Plaintiff omitted to mention in the 
plaint that she filed objections to the 
award of the arbitrators, covering the 
same ground as her plaint and that the 
objections were considered and disal- 
lowed by my brother Rupchand, A. J. C. 

On plaintiff’s behalf, reliance is placed 
on Dataram Munshi Lai v. Rarjimal & 
Sons (l) as establishing that objections 
to an award may fall either within or 
outside the purview of S. 14, Arbitration 
lAot. When a Court disallows objections 
(falling within the purview of S. 14, al- 
ithough the doctrine of res judicata is not 
strictly applicable, the principle of final- 
ity will apply to the decree. This prin- 
jCiple however will not apply where a 
Court assumes jurisdiction, and disal- 
lows objections falling outside the pur- 
view of S. 14. 

It is further contended, t hat the words 

"(1) A. I. r" 1930 Sind 170=121 I. G. 161=24 
S. L. R. 145. 


improperly procured,” in S. 14 only 
apply to matters occurring between the 
reference and the award and that they 
have no application t'j anything which 
has occurred prior to the reference. 

The Statute of William 3, C. 15(l698) 
enacted by S. 2 as follows : 

“ And be it further enacted by the authority 
aforesaid that any arbitration or umpirage 
procured by corruption or undue means shill be 
judged and esteemed void and of none effect 
and accordingly be set aside by any Court of 
law or equity so as complaint of such corrup- 
tion or undue practice be made in the Court 
where the rule is made for submission to such 
arbitration or umpirage upon the last day of 
the next term after such arbitration or umpir- 
age made and published to the parties* ; any- 
thing in this Act contained to the contrary not- 
withstanding,” 

In Anderson v. Coxeter (2), the Court 
held that under the statute above refer- 
red to nothing was a ground for impeach- 
ing the award but manifest corruption of 
the arbitrators. 

Mr. Russell in his commentary on the 
Law of Arbitration and Award (lOtb Edn. 
p. 193) observes that the term undue 
means” signifies something different from 
corruption, as, for instance the examina- 
tion of witnesses in the absence of the 
parties, [Plews and Middleton In re (3), 
and Harvey v. Shetcon (4).] or a refusal to 
allow the plaintiff a proper opportunity 
of discussing his case: Spittinone v. Car- 
penter (5). He adds that the restriction 
imposed by the language of the Act was 
subsequently much disregarded for the 
Courts in England listened to applica. 
tions to set aside awards under the 
statute on other grounds than the two 
enumerated in the section : Veale v. 
War7ier (6). What is more, the Courts, 
in addition to the powers they exercised 
under statute, exersise inherent powers 
of setting aside awards : see Russell 
Edn. 10, p 194. Under the Arbitration Act, 
1889, 52 and 53 Viet o. 49. the inherent 
powers of the Court were not referred 
to. The statutory powers of Courts to 
set aside award were extended to oases 
where an arbitrator or umpire miscon- 
ducted himself or an arbitration or 
award had been improperly procured : 
see S. 11 (2). In S. 14, Arbitration Act 
9 of 1899, which is largely based on the 


(2) [1720; 

(3) C1845 

(4) [184 4* 
(6) [1735; 
(6) [1670] 


1 Stra 301. 

6 Q. B. 845. 

7 Beav. 455=13 L, J. Ch. 466. 
3 P. W. 361, 

1 Sand. 327. 
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Rnfli^^h Act tho grounds for setting aside 
an awarrl are the same. 

In Jai Naraiii Bahu Lai v. Narain 
L^is 'Ttxnii jllfzl (7j doubt was expressed 
by Sir Shadi Lai, C. J., whether a Court, 
dealing with a private award, under 
the Arbitration Aot, has jurisdiction 
to determine a dispute as to the faotum 
or the validity of tho contract contain- 
ing the ariiitration clause. Ho observed 
that there was a divergence of judicial 
opinion on the question ; see pp. 811 and 
314 3 LaJi.) : and Campbell, J., held 

that tho question whether there was a 
contract and a valid contract was out- 
side the scope of the arbitration. 

Sir Shadi Lai referred inter alia to the 
case of Matulal Dalmi v. Bafnkishin 
Das Madan Gopal (8) whore it was hold 
that when an award is challenged on the 
ground that there was no submission to 
arbitration by the parties the remedy 
lies in a regular suit and not in an appli- 
cation under S. 14, Aibitratioo Aot. No 
reasons were given by the Court for this 
rmoision. Walsh, J., in Siishil Chandra 
Das k Co. V. Sukhamal Bansidhar (9) 
olisorved that questions of fact and law 
upon which the jurisdiction of arbitra- 
tors depends are for tho Courts. It does 
not follow that an objection which goes 
to the root of the arbitrators' jurisdic- 
tion is not an objection which falls 
within the purview of S. 14. The Court 
in (kiciaing objections to an award, is 
not liiiiitod to the consideration of ques- 
tions which are within the juriediotion 
of \ tie arhitrator. Tho arbitrator has no 
jui’isJmtion to try the question whether 
hj was corrupt, whether ho was guilty 
oi miseonduob. The Court has jurisdic. 
tion to decide such questions as well as 
the question whether the arbitration was 
improparly procured. Its jurisdiction is 
not based upon the consent of the par- 
tios , it is statutory and inherent. 

Kincaid, J. 0., in SodawaterwaJa v. 

T olxart Bros. (10) drew attention bo the 
larm which would bo caused bo business 
farms in this Province, if parties were 

provisions 

of the Arbitration Act nugatory, b" 
simply alloqng that 
or b!Owl)aatoa, or 

(7) A. 1. K. 1922 Lah. 

Lah. 29G. 

I- 0- 503. 

Ail 473 0- 187 = 

(10) A I. H. 1923 Sind 25—82 I. C. 81 
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signing tho contract of reference. If he 
meant by this that a party challenging 
the jurisdiction of an arbitrator, could 
not do so by means of a suit, his view was 
clearly erroneous, since it is in conflict 
with the decision of their Lordships of 
the Privy Council in E, D. Sassoon v. 
Bamdntt Bamkishen (ll), but there ap- 
pears to be no reason why a speedy re-' 
medy should not be available for a per- 
son, who complains, that an arbitration! 
was improperly procured, because therej 
was no valid reference by reasons of| 
raud, misrepresentation or mistake ifj 
he wishes to avail himself of it. It doesl 
no violence to language to say that an^ 
arbitration procured in this manner has' 
been improperly procured. No doubt the' 
tendency in England in ancient times 
was to construe the statutory powers of 
Courts very strictly and to limit its 
jurisdiction to sob aside awards under 9 
William 3, 0. 15 to oases of corruption. 
But the later tendency was for Courts to 
intervene even in oases not provided for 
by the statute. 

In Pokar Das v. Forbes Campbell k 
Co. Ltd. (12) it was held by Crouch, 
and Flay ward, A. J. C. that when a 
party elects to proceed against indivi- 
dual members composing a firm any 
peison alleged to bo a member and deny- 
ing his liabiliDy as snob may, if he likes, 
appear before the arbitrators under pro- 
test and whether he has approved or not 
he may object to the award being filed 
against him on tho ground that it had 
bean improperly procured against him 
on the misropresentabion that he was a 
partner. In other words a party in his 
objections to tho award under S. 14,1 
Arbitration Act, can make an objection^ 
which challenges the factum of the refer-' 
enoo so far as ha is concerned and which' 
goes to the root of tho jarisdiotion of! 
the arbitration and it is within tho juris-' 
diction of the Court to hoar this objeo * 
fcion : see also Isribai v. Pevibai (13). 

Their Lordships of the Privy Counoil 
in Sassooji v. Bamdntt Bamkishin (ll) 
hold that a suit is o^mpetent when the 
validity of an alleged agreement to refer 
is challenged. They did nob affirm that 
that was the only procedure available 
for a party. 

(U) 7\. I. r7iO^P.O. 374^^ird. 777=40 

I. A. 360=50 Gal, 1 (P. 0.). 

(12) [1912] 0 S. L. R. 127=19 I. 0. 862. 

(13) A. I. R. 1930 Sind 196=121 1. 0. 164. 
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If tihe pairty elaobs bo hlo objaccioag 
under S. li, Arbitration Aofc, with regard 
to fcba faofcutn or validity of tha alleged 
refereaca, I am of opinion, for the rea- 
sons I have mentioned, that tna Court 
ihas jurisdiction bo hear tha objeotion. 

The plaintitfs filed objections to the 
award which covered all the facts on 
which they rely in the present suit. 
Raymond, J.. in Tciyahally Abdid TIiis- 
^ain V. Tames Finlay & Co. (14) held 
that a party dissatisfied with a private 
award could take such objections as 
the Arbibr3ition Act allowed, and not- 
withstanding his having dona so unsuo- 
nessfuUy, ha could thereafter bring a 
suit to set aside the award on the ground 
of want of jurisdiction in tha arbitrator. 
This decision was cited with approval in 
Bugunathdas Bamsarup v. Saldyer Bru^ 
derar & Go, (15) at p. 47 (of 7 Lah,) If by 
this decision, Raymond, A. J. G., maant 
that a party could under S. 14, Arbitra- 
tion Act, challenge the validity of the con- 
tract and Che jurisdiction of the arbitra- 
tion and if unsuccessful, file a suit to 
sat the award aside on tha same grounds, 
with great respect I disagree with the 
■decision. 

I agree with tha view of Rupchand, 
A.J.O., in Khimji v. Nathibai (16) where 
the principle of finality applies to the 
(Court’s decree with reference to all mat- 
Iters coming within the purview of S. 14, 
[Arbitration Act. A party no doubt has 
an alternative remedy whan his com- 
iplaint is that owing to the absence of 
!a valid agreement of reference the arbi- 
trator had no jurisdiction to make an 
jaW'ird. A suit is competent to sat aside 
'the award. Bub if tha party elects to 
file objections under S. 14 as t e plain- 
bifi/did with regard to the award in dis- 
pute, and his objections are hoard and 
disallowed, it is not open bo him in my 
opinion bo have the matter infiuired into 

lagain in a separata suit. 

With reference to issue 2, plaintiffs 
have in fact sued for consequential re- 
lief ; they have prayed for partition by 
metes and bounds and for separate pos- 
session of property. The objection with 
regard to S- 42, Specific Relief Act, does 
not appear to me to be sustainable. 

(14) A. I. R. 1924 Sind 105=80 I. 0. 969=17 
S. Xj. R. 15. 

(15) A. I. R. 1926 Lab. 125=92 I. 0. 712=7 
Lah. 42. 

(16) A. I. R. 1925 Sind 42=76 I. G. 953=19 
S. Ij, R« 360. 
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With regard to issue 3 under the Courb- 
feas Act, Art. 1? ■'^5), Sch. 2 tlie court- 
fee in a suit to sat aside an a vard was 
Rs. 10. This fee h-xs now been raised to 
Rs. 15. For tha reasons above set forth 
with regard to issue 1, I dismiss the suit. 
Defendant 1 to have costs, 

P.N./a.K. Suit dismissed. 
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Aston, A. J. G. 

Fakir Mahomed -Plaintiff, 

v. 

Fakir Mahomed Nanji and others — 
Defendants. 

Suit No. 131 of 1930, Decided on 6th 
November 1931. 

(a) Malicious Prosecution — Elements to be 
proved — Mere discharge of accused is no 
evidence of groundlessness of charge. 

Discharge of the accused caonot by itself be 
considered as evidence of the groundlessness of 
the prosecution, but when the accu-'ed is dis- 
charged and ha brings a suit for dain^-ges no ob- 
ligation is imposed on him to prove athrinatively 
that ha was innocent : II Benep L. R. 321 
(P. C.) and A. J. R. 1926 P. C. 46, Foil. 

[P 25 C 1] 

(b) Malicious Prosecution — Malice is neces- 

sary. 

Malice is a necessary ingredient in a suit for 
damages in a malicious prosecution : A. I. R. 
192i Lah. 1, Foil. [P 27 0 1] 

^ (c) Tort— Liability — Judicial proceed- 
ing— V/itnesses cannot be sued in damages 
for evidence given. 

Witnesses cannot be sued for damages in res- 
pect of evidence given by them in a judicial 
proceeding : 11 Benn. D, R. 321 (P. C ), Foil. 

[P 27 0 1] 

(d) Malicious Prosecution — Damages — 
Plaintiff is entitled to legitimate expenses in- 
curred in defending himself. 

In a suit for damages for malicious prosecu- 
tion plaintiff is entitled to legitimate expenses 
incurred in defending himself in the criminal 
Court : 31 Cal, 406, Foil. [P 27 0 2] 

(e) Malicious Prosecution — Damages — Both 
injury to- reputation and danger to liberty are 
to be considered. 

The Court in a suit for damages for malicious 
prosecution can take into consideration not 
only the injury to the reputation of the plaintiff 
but also the danger to liberty. [P 23 C 1] 

Fatehchand Asudomal - for Plaintifi. 
Srikishendas H, Lula — for Defen- 
dants, 

Judgment. — This is a suit filed by tha 
plainbitf to recover Rs. 5,000 from tha 
defendants as damages for malicious pro- 
secution. The plaintiff’s case is that on 
or about 28bh October 1929 the defen- 
dants maliciously and without reasonable 
or probable cause gave information to 
tha police that the plainfcill had caused 
grievous hurt bo defendant 1. In conse- 
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nu0nc9 of the falso information, the 
plaintiilf was arrested on 6fch December 
1929 and a prosecution was launched 
against him, which ended in his dis- 
charge on 30bh January 1930. The plain- 
titf lost heavily in trade; he spent large 
suras in defending himself, and sutlered 
pain of body and mind. The plaintitf’s 
particulars of the damage are as fol- 
lows ; 

Fees to pleaders Rg. i^050 

^ Miscellaneous expenses for co- 
pies and other Court o.xpenses Rs. 100 
Loss in karlihaua Rs. 2,350 

Loss of earning Rg. 500 

Pam of mind and reputation Rs. 1,001 

The defendants in their written state- 
ment deny that the information given by 
the defendants or any of them was given 
without reasonable and probable cause; 
they deny that it was malicious or im- 
probable or unreasonable. The prosecu- 
tion they say was launched by the police 
and such information as was given by 
them to the police was in answer to in- 
quiries made by the police in a cogniz- 
able case; the defendants were under law 
bound to answer the inquiries of the 
police. The defendants dispute their 
liability for damages; they contend the 
alleged damages for loss in the kar- 
khana, loss in earning and pain of mind 
and reputation are too remote, that the 
Crown is a necessary party and that the 
suit is bad for misjoinder. 

The following were the consent issues; 

1. Is tho suit bad for misjoinder of parties 
and causes of action ? {Covers para. G of \V. S.), 

2. Is the suit bad for non-joiudor ? fOovers 

para. 7of W. S.). 

3. Was the information given by tho defen- 
dants or any one of them false and malicious 
and without probable and reasonable cause? 
(Covers para. 1 of tho plaiut and paras. 1 and 8 

of W. S ). 

1. iVas tho arrest, if any, and prosecution 
on such as would afford any ground to tho plain- 
tiff for an action of civil liability ? (Covers 
para. 1 of W. S.). 

5. Did plai n Lid sufler any damages and are 
tho same attributable to tho said arrest and pro- 
seoution ? If so, to what damages, if any, is 
the plaintiff entitled? (Covers paras, 4. 5 and 
9ofW. S ). 

0. Is tho claim false and vexatious ? If so, 
are tho dofoudints or any of them entitled to 
compensatory costs ? (Covers para. 8 of W. S.). 

7. Gonoral. 

A little after 8 p. m. on the evening of 
25th October, defendant I and his two 
sons, defendants 2 and 3, were driving 
home in a buggy. They were suddenly 
attacked by Khoja ruffians, disguised as 
Sindhis. One of them seized tho reins, 


another struck defendant 1 with a hat- 
chet Defendant 1 received wounds on 
his forehead, on his right hand, and oa 
his arm. As a result of one of the 
wounds, he received, he has permanently 
lost the sight of his right eye. Daring 
the cowardly attack, defendant’s eldest 
son hit one of the assailants on the face 
with the carriage whip. Defendant was 
driven to hospital. In consequence of a 
telephone message received by Head 
Constable Mabomed Shah from Dr. 
Khialias that defendant 1 was lying dan- 
gerously ill, Inspector Arthur went to 
the Civil Hospital, about 9 p. m. and 
recorded the statement of defendant 1 
who was in great pain. Defendant 1 said 
he had been set upon by three men who 
were Khojas near Banias crossing. He 
was struck by one of them named Maher- 
ali with an axe. Maherali was the 
only person be identified. So far as 
he could remember the other two did not 
strike him. The Head Constable recor- 
ded the statements of defendants 2 and 
3. Defendant 2 said that as they were 
driving along Soldier Bazaar Road,, 
they saw three men near the house of 
Malik Sahib on the right hand side and 
one man on the left hand side. The 
man on his side seized the reins, one of 
the men on the side of liis father struck 
his father blows with a hatchet. He 
could not identify the men as they had 
covered their faces. His younger brother 
Sharif, defendant 3, said his statement 
was the same. On the following morn- 
ing Habib and Sharif were called to the 
police station and their statements were 
verified by Inspector Arthur. They said 
the same thing. Between 26th October 
and 30th October Sub-Inspector Sun- 
derdas was in charge of the investiga- 
tion. 

The police had discovered Sindhi’s 
clothing lying at a distance of about 400 
yards from the scene of the offence. So 
enquiries were made from cloth mer- 
chants whether they bid sold them to 
anyone. Nothing resulted from this 
clue, but on his return the Sub- Inspector 
mat a Makraui named Kadirbux who in- 
formed him that one Elias had told him 
that he had seen the incident. Elias was 
questioned on 23th October. He did not 
oonfirm tho statement of Kadirbux. but 
he gave to the police the names of Qul 
Mahomed and AH Mahomed. Gul 
Mahomed, on being questioned said hC' 
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saw the plaintiff and Meherali beat- 
ing defendant 1. Ali Mahomed said the 
plaintiff Fakir Mahomed was one of the 
assailants; be did not know the names 
of the others. The Sub-Inspector was 
aware of the fact, that defendant 1 had 
made a statement to Inspector Arthur 
on the night of the offence, stating that 
he had only identified Meherali. He sta- 
ted in evidence that he wished to know 
whether defendant 1 would corroborate 
the story of Gul Mahomed and Ali Ma- 
homed, so he went to the hospital at 2.30 
p. m. on 29th October and defendant 1 
wasagain questioned. On this occasion the 
defendant 1 implicated the plaintiff and 
Rajoo as well as Meherali. On 16th 
November 1929 the papers were sent 
by the police to the Public Prosecutor 
for opinion. His opinion was received 
on 25th November and on 3rd December 
1929 the A. S. P. gave orders to prose- 
cute. The plaintiff was arrested. The 
three defendants gave evidence at the 
trial that plaintiff was one of the assail- 
ants. The plaintiff was discharged. 

The decision of the Magistrate dis- 
charging the accused, considered by itself, 
is not evidence against the defendants of 
the groundlessness of the prosecution: 
see Baboo Gunesh Datt Singh v. Mugnee- 
ram Ghoivdharij (1). On the other hand 
the obligation is not imposed on the 
plaintiff to prove affirmatively that he 
was innocent: Balbhaadav Suighv. Bad- 
risah f,2). 

It is open to me to adopt the reasons 
sat forth in the judgmenJi of this Court, 
on its appellate side, in the criminal re- 
vision application of Meherali Lalji; see 
Ex. 9, to the extent that they are appli- 
cable to the evidence in thiy case. 

For the reasons so clearly set forth in 
that judgment, I am of opinion that it 
is established that defendant 1 and 
his sons, defendants 2 and 3' failed to 
identify any of the assailants on the 
night of 25th October. It was a dark 
night; there was no moon; the street 
light was at a considerable distance; there 
were only two candles in the carriage 
lamps, the Khoja assailants were disgui- 
sed as Sindhis and were wearing "ajraks.*’ 
Had any of theassailants been identified 
bi s name would have been mentioned , 

(1) [1872] 11 Beng. L. R. 321=17 W. R. 283 

(P. G.). 

(2) A. I. R. 1926 P. 0. 46=95 I. 0. 329=1 Luck. 

215=29 0. 0. 163 (P. 0.). 


while the party were driving to hospital, 
and the boys would have mentioned his 
name to the police. 

Defendant 1, who alleged that he had 
identified Meherali, clearly told In- 
spector Arthur, that he had failed to iden- 
tify any one else, and he explained 
the reason why. The evidence shows 
that he was specifically questioned on 
the point. It was suggested, that defen- 
dant i was incapable, owing to the in. 
juries which he had racaivod, of giving 
a correct statement to the Inspector. I 
am of opinion that this suggestion is in- 
correct. The state neat of defendant 1 
to Mr. Arthur (Ex. 5), except as regards 
his alleged identification of Meherali, 
was in my opinion substantially a true 
statement. And the same applies to the 
statements made by defendants 2 and 3 
to the Head Constable on 25th October 
and to Inspector Arthur on 26th 
October. 

I also agree with the view expressed 
in the judgment to which I have referred 
that the three assailants were probably 
persons who objected to the reforming 
activity of defendant 1. 

The evidence shows that there are two 
parties in the community. The ortho- 
dox party are followers of His Highness 
the Agha Khan. Plaintiff belongs to this 
party and his father is a prominent 
member of it, for he is a member of the 
council of the Khoja community. Defen- 
dant 1 belongs to the party of reform. 
Before the date of the cowardly attack 
on him, ha was ex-communicated, on the 
complaint of oue Muiji Ghulam Ali, 
because of his views and because he filed 
a suit against His Highness and against 
the council of the Khoja community. So 
high did feeling run against reformers, 
that when the father of defendant 1 
died, members of the orthodox party 
actually objected to defendant 1 accom- 
panying his father’s body to the burial 
ground, and put down the corpse on the 
road. The matter was not settled until 
defendant 1 agreed to accompany the 
body only as far as the burial ground, 
and then return without entering the 
burial ground. The evidence does not 
appear to establish enmity on the part 
of defendant 1 against plaintiff’s family. 
The fact that he filed a suit ten 
years ago against the plaintiff’s father, 
for a trifling amount, viz. Rs. 20 or so, 
would not give cause to defendant 1 to- 
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feel Gnjnity. An attempt was made by 
plaiutiti to provo that clefoudant 1 was ax- 
comitjunicatod on tho complaint of plain- 
tii'i’s father, but this is not established. 
On tho contrary Ex. 23 shows tho com- 
plaint was raado by Mulji Ghulam Ali. 
There is nothing to show that plaintiff 
or his father joined in the objection to 
defendant 1 carrying the corpse of his 
father. Even if it is true, as plaintiff 
alleges, that he wont to call tho police, 
this would not give cause for enmity to 
defendant 1. lie was doing nothing 
wrong. It was in his interest, that the 
police should come, in order that fighting 
and bloodshed might be averted. 

'■Vby then defendant I in the subse- 
quent statement ho made to the Sub-In- 
spector on 29bh October and in his 
evidence in the Magistrate’s Court impli- 
cate the plaintiff ? I think the answer 
IS to be found in the fact, that defen- 
dant 1 believed that the’assailants wore 
m mhors of the orthodox party. Plain- 
tiff is tho son of a prominent member of 
that party; there was also the fact that 
defendant’s son had hit one of the 
assailants in tho face vyith the carriage 
whip and plaintiff was seen in those days 
going about with a mark, on his face. 
Suh-In3['octor Bunderdas noticed the 
mark hut he did nob question plaintiff 
about it, fearing to rouse his suspicion. 

My conclusions therefore on tho evi- 
dencoaro as follovvs; Defendant I did not 
set the law in motdon against tho plaintiff 
TKjr did his sons. The police investi- 
gation was duo to tho telephonic message 
sent by Dr. Khialdas. When questioned by 
Inspector Arthur in hospital on 25 Ooto- 
bor defendant 1 made a substantially true 
stateiuenb, except as regards the alleged 
identification of Moharali. Defendant 2 
and defendant 3 also told a true story to 
tho FTead Constable on the 25th and to 
Inspector Arthur on 26tli Cctober. None 
of tho defendants implicated tho plain- 
tiff. flad the case rested there, no action 
would have boon taken against tho plain- 
titi, but in the course of their investi- 
gabion the police obtained from one 
Elias tho* names of Gul Mahomed and 
Ali Mahomed. Tho persons alleged they 
witnoaseJ the occurrence and both of 
them implicated the plainfcilT. The plain- 
tiff had been seen to boar a mark ou his 
laoo and tho police wore informed that 
defendant’s elder son had struck one of 
the assailants on the face with tho car- 


riage whip. In a further statement made 
by defendant 1 to Sub-Inspector Sunder- , 
das on 29bh Cctober and in tho evidence 
given by defendants 2 and 3 in Court 
they implicated the plaintiff. The state- 
ment of defendant 1 bo Sub-Inspector 
Sunderdas and the evidence given by 
defendants in Court to tho effect that 
they had actually identified plaintiff as 
one of the assailants was in my opinion 
false. The false statement and tho false 
evidence however was not in my opinion 
given in consequence of malice. I am 
of opinion that defendants believed that 
their relative tho plaintiff was one of the 
assailants. 

The facts established appear to me to 
come short of the fact, which a plaintiff 
has to prove, to entitle him to damages for 
malicious prosecution. It cannot be said 
in tho present case as in Gaya Prasad 
Tewariv, Bhagat Singh(d) that defendants 
were d irectly responsible for any charge at 
all being made against the plaintiff. It 
cannot be said as in that case that they 
took the principal part in the conduct 
of the case. Again the facts in this suit 
are distinguishable from those in BaU 
hhaddar Singh v. Badri Sah (2) inas- 
much as it was not the information given 
by the defendants to the police, which 
naturally lei to the prosecution of the 
plaintiff. From the police point of view 
the evidence available from defendants 1, 

2 and 3 against the plaintiff was at the 
best weak corroborative ovidonoe con- 
tradicted by their prior statements to the 
police. The evidence of defendant 1 was 
liable to bo contradicted by his own al- 
legations in what an appellate Bench of 
tins Court has held to be a first informa- 
tion. The evidence of all the defendants 
besides was liable to be contradicted, if 
the accused or their pleader were vigilant 
enough to exercise thoir right under the 
Criminal Procedure Code of requesting 
the Court to read the statements made 
by the defendants to the police and to 
supply the defence with a copy of them. 
The evidence of Sub-Inspector Sunderdas 
itself shows that ho regarded the informa- 
tion, at best, as corroborative. Knowing 
tho prior statement of defendant 1 he 
want to hospital on 29th October after 
having received information from Gul 
Mahomed and Ali Mahomed, to sea whe- 
th er d efendant 1 would_oon^borate the 

13) [1908] SO All. 525=35 I. A. 189^\7 Ij~ 
46G (P.O.). 
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iwita 65 S 03 . In addition to the above facts 
jthare was in my opinion an absence of 
icnalice on the part of defendants and 
malice is a necessary ingredient: see 
Abdul Shahior v. Lipton and Co., A. I. B, 
1921 Lah. 1. 

No evidence was given as regards the 
alleged subsec|uent statements of defen- 
dants 2 and 3 to the police. On behalf 
of the plaintiff the Court was asked 
to draw an inference from the written 
statement that these defendants falsely 
implicated the plaintiff. The written 
statement however is not clear on the 
point. There is a denial of para. 1 and 
the use of the words “ if any ” ap- 
pears to me to negative the suggestion 
that defendants admitted that they made 
the statement imputed implicating plain- 
tiff. So far as their evidence is con- 
cerned, it is settled law that witnesses 
[cannot be sued for damages in respect of 
levidenoe given by them in a judical pro- 
'ceeding: see Baboo Gunncsh Diitt Singh 
V. Magneeram Chowdliry (i). 

As regards issue 1 there appears to me 
no force in the plea of misjoinder. The 
defendants were together at the time of 
the assault, they all failed to implicate 
plaintiff when first questioned and they 
implicated him subsequently. My finding 
is in the negative. 

With regard to Issue 2, the Crown is 
not a neoesssary party in a suit for mali- 
cious prosecution. My finding is in the 
negative. 

My finding on issue 3 is that the infor- 
mation given by defendant 1 on 29th 
October and the evidence given by defen- 
dants implicating plaintiff was false and 
without rea'iouable and probable cause 
but not malicious. It is not the case of 
defendant 1 that he made a complaint 
to Sub-Inspector Sunderdas against plain- 
tiff believing the information given by 
Gul Mahomed and Ali Mahomed and 
influenced by the fact that the surroumding 
circumstances indicated that members of 
the orthodox patty bad been the assail- 
ants and by the further fact that plain- 
tiff had a mark on his face. This is not 
the defence. Both Sub* Inspector Sunder- 
das and defendant 1 deny that defen- 
dant 1 was informed of the statements 
of Gul Mahomed and Ali Mahomed before 
his further’s statement was recorded* 
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For the reasons which I have already 
set forth, my finding on issue A is in the 
negative. 

Issue 5 does not arise, but in case my 
findings on the other issues are wrong, 
my finding on issue 5 is as follows: 

Plaintiff undoubtedly suffered damage. 
He had to engage a pleader to defend him. 
He is entitled to legitimate expenses 
incurred in defending himself: see Kri- 
shna V. Corporation of Calcutta (4). The 
alleged offence with which be wascharged 
is punishable with seven years rigorous 
imprisonment. The claim for Rs. 50 for 
the fees of Mr. Thadani is not pressed. 
The claim of Rs. 1,000 for the fees of Mr. 
Partabrai and of Rs. 50 or Rs. 60 for 
gharry hire and copies appear to me ex- 
cessive. 

In G. N. Gafapati v. Narasing (5) the 
High Court of Madras held that the ex- 
penses of counsel did not constitute a 
proper element in damages in a suit for 
malicious prosecution. There was no 
necessity in the present suit for plain- 
tiff to engage a pleader whose fee was 
Rs, 1-000. I am of opinion that Rs. 250 as 
a pleader’s fee and Rs, 25 for out of pocket 
expenses would be reasonable. As re- 
gards the alleged loss in the karkhana 
no books have been produced, and losses 
due to the prosecution are not in my 
opinion proved. Plaintiff’s case is that 
he spent Rs. 3,000 on the business and 
alter four years recovered only Rs, (iOO 
when he was forced to sell donkeys in 
order to pay lawyer’s fees. Tiie ordinary 
life of a cheap donkey however such as is 
required for plaintiff’s business is only 
four or five years provided it is well fad. 
Spades, pickaxes, baskets, buckets and 
sieves. are also subject to wear and tear. 
In addition to this there was no neces- 
sity for plaintiff in my opinion to spend 
Rs. 1,160 on lawyers and sundry ex- 
panses. There was no need for him there- 
fore to have disposed of his donkeys and 
stock in the manner referred to by him. 

With regard to the item "loss of earn- 
ings the evidence shows that there were 
10 or 12 hearings of the suit. In addi- 
tion to this there would be the time spent 
in instructing his pleader and a criminal 
prosecution is not conducive to the pros- 
perous conduct of business. On the other 
hand the evidence shows that it was not 

(4) [1904] 31 Oal. 406=8 C. W. N. 329. ‘ 

(5) [1874] 6 M. H. 0. R. 85, 
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the time of the year when there was 
much business. 

A sum of Rs. 150 wouhl in my opinion 
he a roa>onahle amount to allow for loss 
of earnings. Plaintiff does not press his 
claim for the cost of medical attendance 
'(or his mother. He has claimed Rs. 1,000 
for pain of mind and reputation. The 
, Court in a suit for damages for malicious 
[prosecution can take into consideration 
not only the injury to the reputation 
of the plaintiff hub also the danger to 
liberty. The offence, the subject of the 
charge, was punishable with seven years’ 
rigorous imprisonment. The claim of Rs. 
1,000 in the circumstances does nob appear 
unreasonable The total damages there- 
fore hadthe plaintiff established the ingre- 
dients necessary to entitle him to damages 
for malicious prosecution would in my 
opinion be Rs. 1, 425. 

With regard to issue G my hnding is in 
the negative. Defendants 2 and 3 made 
an ambiguous and evasive reply in the 
written statement. The claim was not 
in my opinion false and vexatious. All 
the defendants in my opinion gave false 
evidence against plaintiff and defendant 
1 in his statement on 29th October falsely 
iii'ijilicated him. I dismiss the suit but 
in view of the conduct of the defendants, 
I make no order as to costs. 

r.N., R.K, Suit disjuissed. 
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Milke, J. C. and Aston. A. J. C. 

AI>d ullahklian — Applicant, 

V. 

Opposite Party. 

Criminal Revn.Appln. Nos. 91 and 88 
of 1931, Decided on 23rd June 1931. 

(a) Criminal P. C. (1898), S 439— High 
Court will entertain revision application in spe- 
cial coses even when Sessions Court can do so. 

Though tho Jligh Court will not ordinarily 
entoriain roviaion applioalions when tho Sos- 
sioiKs Uoiirl bus jurisdiction to ontGrUin thoiu. 
tbo Jligh Court will do fo in s[iociftl o.aacs i 28 
All. 2(’8 : A. I. ft. 192(1 Nag. 285 ; 30 * 1 // llG* 
46 I. C. 397 and 3G Cal. G-13. liff. [P 09 q ij 

(b) Bombay District Police Act (1890), 

S. 80 i3) -S, 80 (3) covers even prosecutions 
by Crown. 

Tluro is absolutely nothing in tho Act to 
sliow that any distinction is contemplated bet- 
ween various kinds of complaints and bouco 
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S. 80 (3) refers to all prosecutions and covers a 
prosecution instituted by the Crown ; 13 Bom. 

389. Ref. [P 29 C 1, 2} 

(c) Bombay District Police Act (1890), 
S. 80 (3)— ‘ Act ”* includes " omissions." 

The intention of S. 80 (3) as espressed is to 
give protection oven to the mala fide nets of a 
police officer acting as such if proceedings are 
not taken against him within six months; it 
would be unreasonable to hold that his mala 
fide omissions also were not covered. The word 
** act ’’ should bo taken in its usual sense as in- 
cluding “ omissions." A. I. R. 1928 Bom. 352 
and A. I. R. 1929 Mad. 172, Ref. [P 29 C 2] 

(d) Criminal P. C. (1898), S. 439— High 
Court and Sessions Court with concurrent 
jurisdiction — Failure to apply to lower Court 
bars High Court entertaining application— 
Application however entertained by High 
Court can be disposed of on merits* 

(Per Astcyi, A.J. C.) — Failure on the part of 
an applicant to submit his application to a lower 
Court having concurrent jurisdiction will oper- 
ate as a bar to tho application bsing entertained 
by the High Court. Where however an applica- 
tion has been admitted by the High Court even 
ex parte there is nothing to prevent tho High 
Court from disposing of it on the merits even 
though no petition has been made to the Ses- 
sioL's Judge. So, too whore special circum- 
stances exist : 4i All. 587 and A. I. R. 1923 
Cal G7-1, Ref. [P 31 0 2] 

(e) Bombay District Police Act (18S0), 
Ss. 80 (3) and 51 — *' Under colour or in ex- 
cess of a duty imposed or authority conferred 
by the Act " — Meaning explained — Penal 
Code (1860), Ss. 161 and 384. 

Tho object of the section is to protect Magis- 
trates, police officers and others from stale pro- 
secutions based on the fact, that some duty im- 
posed or authority conferred by a provision of 
the Bombay District Police Act, or by some rulo 
or order or direction lawfully made or given 
thoroundev had been uoglectod or misused whe- 
ther such neglect or misuse was bona fide or 
mala fide. The section provides that tho of£- 
onco or wrong must be " under colour or in 
excess of a duty imposed or authority conferred 
by tho Act and this by virtue of S, 51 of the 
Act, includes duties imposed by other laws for 
tho time being in force. This would not in- 
clude acts which are obviously offences and in 
no manner reconcilable with the duties or func- 
tions of a Magistrate or police officer. Neither 
of tho offences under Ss. IGl and 384, 1. P, 0., 
come within the protection provided by S. 80(8), 
Bombav District Police Act : A. I. R. 1928 
Bom. 362 and A, I. R. 1927 P. C. 17G, Ref, 

[P 32 0 1] 

Lalchaud Navahai and Kimairai Bhoj* 
raj- for Applicant. 

C. M. Lobo — for tho Crown. 

Milne, J. C. — The opponent, a Sub- 
Inspector of Police, was prosecuted under 
Ss. 217, 218, 384 and 466, I. P. C. It was 
alleged that the opponent did not record 
the first report when a complaint of theft 
was made to him (S. 217), that he ex- 
torted money from the accused (S. 384), 
that he forged documents showing that 
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no theft had been coaomitted (S3. 218 
and 466). The learned Magistrate held 
that the oornplaints under S3. 217, 218 
and 466 were barred under S. 80 (3), 
Bombay District Police Act, 1890, the 
prosecution not having been instituted 
within six months of the act complained 
of. The Crown has applied in revision 
against that order. 

Opponent has objected at the outset 
that this application should have been 
made to the Sessions Court which has 
jurisdiction in the matter. He relies on 
Gullaij v. Baker Hussain (l), Shafaqa- 
tullah V. Wali Ahmed Khan (2), Bmp^ror 
V. Ahdussohhan (3), Bajirao v. Dadihhai 

( 4 ) and Bepin Behari Mukerji v. Emperor 
,(5) and a circular of this Court A-1550 of 
3rd August 1927. But though it has been 
laid down that the High Court will not 
ordinarily entertain such applications 
when the Sessions Court has jurisdiction 
to entertain them, it has also been laid 
down that the High Court will do so in 
special cases. There is a special reason 
in this case The opponent has applied 
that the proceedings under S. 384 should 
be quashed. This is a matuer which 
must come before the High Court and it 
is therefore expedient that both applica- 
tions should be heard together. 

The Public Prosecutor has on the 
merits of the application contended in 
the first place that S. 80 (3) has no ap- 
plication to a prosecution by the Crown. 
He admits that he has no authority to 
support his proposition but he contends 
that it is absurd that a police ofificer who 
has been so clever as to escape detection 
for six months should on that account 
escape scot free. I can find no warrant 
for the alleged distinction between 
Crown cases and others; the contrary is 
laid down in Queen-Empress v. Murarji 
Gokaldas (6). Even if any distinction 
could be drawn in respect of cases insti- 
tuted by private complainants, it would 
be impossible to hold that S. 80 (3) ap- 
plied only to the latter when there is 
^solutel y no thing to show that any dis- 

(1) [1965i"^8 All, 268=3Cr. L. J, 53=(ia05) 
A. W. N. 279 

(2) [IPOsj 30 All. 116=7 Or. L. J. 48=(1908) 

A. W. N. 26. 

(3) [li09] 36 Gal. 643=10 Or. L, J. 190=2 
I. C. 846. 

(4) A. ^ R. 1926 Nag. 285=91 I. 0. 247=27 
Or. L. J. 71. 

(5) [1918] 3 Pat. L. J. 302=19 Or. L. J. 589 
=45 I. 0. 397. 

(6) [1888] 13 Bom. 389. 


tinction was contemplated between vari-, 
ous kinds of complaints. S. 80 (3) re-' 
fers to all prosecutions. The Public Pro-' 
secutor contends that a suit could be 
filed only by a private person therefore a! 
prosecution must be by a private person. 
There does not appear to be any reason 
why the Grown should not sue one of its 
servants but even if the Public Prosecu- 
tor’s contention were sound, that a suit 
contemplated by S. 80 (3) could be 
brought only by a private person, a pro- 
secution could be instituted either by 
the Crown or by a private person. I 
hold therefore that S. 80 (3) covers a 
prosecution instituted by the Crown. 
The result may be unfortunate; it is not 
particularly so in this case as one of the 
major charges stands. But the section 
is one which the legislature might well 
amend. 

The second contention raised was that 
S. 80 ( 3 ) refers only to acts and nob 
omissions; the context shows that the 
section does not apply to omissions. The 
offence under S. 217 is the alleged omis- 
sion. It is true that the words “ any 
omission” do not go well with the words 

under colour or in excess of any such 
duty or authority *’ as aforesaid. The 
acts of a police officer acting as such in 
respect of matters which fall within the 
scope of bis duty or authority are clearly 
covered by the section. There is then 
no ground for distinguishing between 
acts and omissions. The intention of 
S. 80 (3). as expressed is to give protec- 
tion even to the mala fide acts of a' 
police officer acting as such if proseed-l 
ings are not taken against him within! 
six months: it would be unreasonable to 
hold that his mala fide omissions also 
were nob covered. We are not dealing 
with the case of an officer who refused 
to function as such: whether the omis- 
sions of an officer who so refused would 
be protected by S. 80 (3) is another ques- 
tion. But where the officer is function- 
ing as such whether bonafida or mala 
fide and in the present case the officer 
was, it is clear, acting under colour of 
his office even if it was for the purpose, 
of lurking the complaint, I would hold 
that the word “act” should be taken in 
its usual sense as including omissions. 

The learned Public Prosecutor has 
argued that the opponent did nob re- 
cord the first report which must be done 
before the invesbigabion starts: there was 


f 


30 Sind 


Aedullaukhan V. Emperor {Milne, J. C.) 1932 


therefore no investif^abion ; the Sub- 
Inspector of Police was not acting as a 
police officer : he was not therefore act- 
ing under colour or in excess of his duty 
or authority so as bo gob the heraefit of 
S. 80 (3). On this ground Narayan Flari 
V. Yeshirant Raoji (7) is distinguished; 
the stateinents in that case were recor- 
ded in the course of an investigation. It 
is clear and it was the Sub-Inspector’s 
duty to investigate the offence; be was 
ostensibly doing so; he went to the 
'scene; the accused was secured ; the 
stolen property was secured and a ina- 
;shirnama made; documents W'ere pre- 
pared showing that no offence had been 
committed. He was then acting under 
colour of his duty and authority; it may 
he that he was acting mala fide; hub as 
he was dealing with the complaint in 
his capacity of Sub-Inspector his pro- 
cedure would have been under the colour 
of his duty and authority though he had 
made up his mind from the beginning to 
hold no real investigation. It is clear 
that he recorded the alleged false state- 
ments of complainant in his official capa- 


city: it was apparently to be part of his 
official record to show how the matter 
had ended. In an analogous case, Siva- 
ravialcrishna Aijyer v. Seshappa Naidii 
(8), it was held that a Judge, fabricating 
the record of a suit which was wholly 
false from beginning to end, was pur- 
porting to act in the discharge of his 
official duties. 


I am of opinion that the order of the 
learned Magistrate was correct and 
would dismiss the application No. 83 of 

193L 

# 

The opponent has also applied in Cri- 
minal Eevision No, 91 of 1931 that the 
proceedings against him under S. 384 
should be quaslied. He qpnteuds that 
the words 'under colour of” mean "in 
relation to”: that the otlenoe of extortion 
is alleged to havf» been committed in re- 
lation to the performance of his duty to 
investigate; and therefore the proceed- 
ings under S. 334 are barred under S. 80 

(3). 

The Sub-Inspector relies, on the ruling 
Queen v. Sadanand Do.<ts (9), under S. 170, 
1. P. C. A person pretending to be a 

(7) A. I. R. 10-28 Bom. 352=^4 1. 0. 246=52 

Bom. 8:^2 (F.n.). 

(8) A. I. R. 1'J29 Mid. 172=115 I. 0. 248=30 
Or. L. J. 396=52 Mad. 347. 

(0) [1866] 2 VV. R. 29. 


police officer reprimanded some villagers 
on account of the state of the roads in 
the vicinity and obtained some money 
from them: it was held that the act com- 
mitted bad some relation to the office 
which he pretended to hold The pre- 
tended police officer was able to commib 
the offence under colour of the office 
which he had assumed. The question 
whether the office assumed would have 
entitled the holder to do the act com- - 
plained of or whether any one was un- 
der that impression was not material in 
that case. The words * under colour of 
such office in S. 170 connote two things: 
the false personation and the act which 
could not have been done without the 
false personation. But in the present 
case the question whether the act com- 
plained of could be or was attributed bo 
any duty or authority of the police 
officer is material. Both sides however 
knew that the Sub-Inspector of Police 
had no authority nor was it his duty to 
commit extortion: both knew that he- 
was committing an offence. 

The applicant has relied on certain 
rulings under S. 197, Criminal P. C. 
The wording both of the old and the 
amended section is ditlerent from the 
wording of S. 80 (3). In re Mangapathi 
Naidu (10) it was held that where a vil- 
lage Magistrate uses his authority and 
position to obtain a bribe sanction was 
necessary for his prosecution. He was in 
the words of the old section a public ser- 
vant accused as such public servant of an 
offence : of, also Emperor v, Lalcb 
Khancliand (ll). Under the amended 
section the question whether an offence 
arising out of abuse of official position 
by an act not purporting to be official re- 
quires sanction is disputed: e. g. a Muni- 
cipal President threatening injury to 
the property of a voter to influence his 
vote or criminal breach of trust by an 
Official Liquidator. But it would hardly 
have been contended that the public ser- 
vant demanded the bribe or committed 
the other oflenoes stated under the 
colour of any duty or authority. That 
is the wording of S. 80 (3), and it would 
be absued to contend that the alleged 
extortion was committed under the 
colour of any duty or authority. 


10) 2 Woir 221. 

11) A. I. R. 1922 Lab. 387=72 I. 0. 623 = 24 

Or. L. J, 411. 
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The present case is on all fours with 
the case reported in Narayan Hari v. 
Yeshioant Haoji (7), there the investigat- 
ing police officers were alleged to have 
assaulted certain persons in the course 

of their investigation. 

I would therefore dismiss the applica- 
tion No. 91 of 1931. 

Aston, A, J. C. — This is an applica- 
tion made by the Public Prosecutor under 
S. 436. Criminal P. C., for revision 
of an order of the learned First Class 
Magistrate, Saddar Station, Larkana, D/- 
1st May 1931, dismissing the complaint 
against the accused under Ss. 217, 218 
and 466, I. P. C. -The accused has also 
made an application under S. 439, Cri- 
minal P. C., for the revision of the 
learned Magistrate’s order of the same 
date, that he would inquire into the al- 
leged offence under S. 384, I.P.C. 

The facts briefly are that on 18th 
March 1931, a complaint was filed by 
Gokaldas Wadhumal, Deputy Superin- 
tendent of Police, against the accused, 
who is a Sub-Inspector of Police charg- 
ing him with having intentionally omit- 
ted to record the first report of a theft 
made to him on 28th July 1930, by one 
Ghulam pasul, with having extorted 
Es. 61 from Pherumal, the person ac- 
cused, through his brother Govind, with 
having forged a statement, purporting to 
be that of Ghulam Rasul, showing that 
no theft was committed, and with hav- 
ing destroyed a mashirnama prepared 
by a policeman whom he had sent to in- 
vestigate. The learned Magistrate is- 
sued process under Ss. 217, 218, 384, and 
466. I. P. C. It was contended at the 
trial that no prosecution could he enter- 
tained or continued against the accused 
by reason of S. 80 (3). Bombay District 
Police Act 4 of 1890, since the complaint 
was filed more than six months after the 
acts complained of. The learned Magis- 
trate upheld the contention and dismis- 
sed the complaint with regard to Ss. 217, 
218 and 466, I. P. G. He disallowed the 
contention with regard to the alleged 
offence under S. 384, 1. P. C., and decided 
to proceed with the inquiry into that al- 
leged offence. 

With regard to the application filed 
by the learned Public Prosecutor a pre- 
liminary objection has been raised by the 
defence that since S. 436, Criminal P.G., 
gives concurrent jurisdiction to the Ses- 
sions Judges and District Magistrate 


and no application has been made to the 
Sessions Judge the High Court will not 
entertain it. Reliance is placed on 
Gullay V. Bakar Husain (l), SJta faqatuB 
lah V, Wali Ahmed (2), Emr)eror y. A ldus 
Sobhan (3), and Bepin Behari MukerH 
V. Emperor 4) and to the circular is- 
sued by this Court dated 3rd August 
1927. It is a recognized rule of practice 
no doubt that failure on the part of an 
applicant to submit his application to a 
lower Court having concurrent jurisdic- 
tion will operate as a bar to the applica- 
tion being entertained by the High Court: 
see Mitra, 7th Edn. p. 1135. Vv^here how- 
ever an application has been admitted 
by the High Court, even ex parte, there 
is nothing to prevent the High Court 
from disposing of it on the merits even; 
though no petition has been made to the! 
Sessions Judge : Emperor v. ]\Iansur\ 
Hnsain (12), and Mattah v. Nanda' 

Lai Khatel (13). so too where special 
circumstances exist. In the present case 
it will be necessary for the deter- 
mination of the accused’s application 
under S. 439, Criminal P. C., to consider 
the validity of the learned Magis- 
trate’s order with regard to the alleged 
offence under S. 38t, I. P. C. and the 
principles of law applicable to the facts 
complained will have to be consiered. 
There will be no saving of time in refer 
ring the applicant to a Sessions Judg 
with regard to his application under 
S. 436 and a rule has been granted. W© 
have decided in the special circumstan- 
ces of this case to dispose of this appli- 
cation ourselves on the merits. 

It is contended by the learned Public 
Prosecutor that S. 80 (3), Bombay Dis- 
trict Police Act, has no application to 
prosecutions instituted by the Crown and 
that its object is to protect public ser- 
vants from stale prosecutions by mem- 
bers of^ the public In support of this 
contention, reliance is placed on language 
in S. 80 having reference to suits, and 
to the alleged absence of other instances 
of limitation agaist the Crown. The doc- 
trine nulhim tempus occicrit regi how- 
ever has been largely qualified by the 
legislature in modern times: see Broom’s 
Legal Maxims 3rd Edn., p. 62 and the 
words in in any case of the alleged 

(12) [1919] 41 All. 537— 20 Or. L. J. 347 = 50 

I. 0. 827. 

(13) A. I. R. 1923 Oil. 674 = 77 I. 0. 990 = 25 

Or. L. J, 526=50 Cal. 423. 
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offoncG the prosecution shall not be en- 
tortainecl, seem to me wide enough to 
cover net only comnlaints filed by pri- 
vate individuals, but also complaints 
filed by the police or by a Public 
Prosecutor under instructions from a 
Local Government. It is suggested that 
it could never have been the intention of 
the legislature to give so wide a protec- 
tion to the public servants referred to in 
S. 80 (3) and that unless the protection 
is limited to private complaints a public 
servant has only to conceal a crime for 
six months to he immune. A reference 
to the Bombay District Police Act how- 
ever shows that S. 80 (3) does not pro- 
vide a six months period of limitation 
for the prosecution of Magistrates, police 
officers and certain other persons acting 
under their orders with regard to all 
offences,- 

The object of the section was to pro- 
tect Magistrates, police officers and others 
from stale prosecutions based on the fact 
that some duty imposed or authority 
conferred by a provision of the Bombay 
District Police Act or by some rule 
or order or direction lawfully made 
or given thereunder had been negleot- 
led or misused whether such neglect or 
jmisuse was bona fide or mala fide. The 
section provides that the offence or 
wrong must be “ under colour or in 
excess of a duty imposed or authority ” 
conferred by the Aot and this by virtue 
of S. 51, Bombay District Police Act, in- 
cludes duties imposed by other laws for 
the time being in force: see 52 Bovi, 
867. But since the offence must bo 
under colour or in exosss of a duty or 
authority ’ the act for which protection 
is given by S. 80 (3) must bo an act 
which appears to be dona in the lawful 
discharge or a duty or in the lawful exer- 
cise of an authority conferred by the 
Bombay District Police Aot or other law 
for the time being in force. This would 
not include acts which are obviously 
joffences and in no manner reconcilable 
with the duties or functions of a Magis. 
jtrate or police officer, such as unprovo- 
ked assault: see Naraya)^ Eari v. Yesh- 
'want Baoji (7) (at p. 867 o/ 52 BomX 
though the language might protect a 
police officer who had used excessive 
force in making a lawful arrest, 

Tt is suggested on behalf of the accu- 
sed that the charge if any with regard 
to the sum of Bs. 64 should be under 


S. 161, I. P. C,, and not under S. 384, 
I. P. C. But neither of these offences 
seem to me to come within the protection 
provided by S. 80 (3), Bombay District 
Police Act. The taking of bribes is no more 
reconcilable with the duties or functions 
of a Police Sub-Inspector than the extor- 
tion of money. Neither could in my 
opinjon be regarded as an act committed 
under colour of a duty or authority. A 
number of oases have been cited having 
reference to sections differently worded 
in the Indian Codes. Such cases have re- 
ference to an entirely different class of 
offence and provide protection of a differ, 
ent character. We cannot properly be 
guided by them in arriving at the mean 
ing of S. 80 (3). Bombay District Police 
Act. Nor can we be guided by English 
authorities on different expressions in 
English statutes: see Bhaychand Dag^ 
dusa V. Secy, of State (14) cited by Faw- 
cett, J., in Narayan Bari v. Yeslmant 
Baoji (7) (at p. 869 of 52 BomX The 
words acts" under the Bombay General 
Clauses Act include omissions where such 
inclusion is not repugnant to the words 
in the context. 

At first sight the expression “an 
omission under colour of a duty or au- 
thority ” seems perhaps incongruous, 
but a little reflection shows that an 
omission to aot might well be under 
colour of a duty. If a complaint, for 
instance, were made to a police officer of a 
nonoognizable offence, it would be his 
duty to refrain from taking cognizance, 
and if a police officer, while ostensibly 
acting ip the discharge of his duties 
as such, is guilty of illegal omissions, 
S. 80 (3), Bombay District Police Aot, 
read with the Bombay General Clauses 
Act, would in my opinion protect him 
against stale prosecutions instituted 
more than six months after the alleged 
omissions. For the reasons above men- 
tioned I am of opinion that the learned 
Magistrate rightly decided that the alle- 
ged offences under Ss. 217. 218 and 466, 
I. P. C., were covered by S. 80 (3), Bom- 
bay District Police Aot, and that it was 
his duty to proceed with the inquiry 
into the alleged offence under S. 384, 
I. P. C. I would therefore dismiss both 
applications for revision. 

/ ff.K - Application s dismis sed. 

(14) A. I. R. 1P27 P. 0. 176=104 I. 0. 257=S 
I, A. 388=51 Bom. 795 (P.O.). 
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Rupchand, a. J. C. 
Ciiaiiirai Valiram — Plaintiff. 


V. 


The Smiday Times, Defendants. 

Ciyir Suit No. 81 of 1930, Decided on 
28th August 1931. 

5i:(a) Insolvency — Defamation suit for dama- 
ges can be lodged by insolvent — Damages do 
not belong to his trustees — Part of claim 
referring to injury to his estate — Still suit 
will proceed — Provincial Insolvency Act 

(1920), S. 29. 

An insolvent is entitled to sue for defamatory 
words whether published before or after his ad- 
judication ; and such damages as he may recover 
will not belong to his trustees. Though in such a 
-suit for damages for defamation of the insolvent 
a part of the claim refers to injury to the insol- 
vent*s estate, the insolverit may still carry on the 
suit as the right of actSou for the injury to his 
character and reputation remains vested in him : 
BecUhani v. Drahe, (1841) 2 H. Tj, C. 579 ; Exp, 
Graham, (1870) 21 L, T. 802 ; Exp. Vine, (1878) 

8 Ch. D. 364 and Wilson v. United Counties 
Bank, Ltd. (1920) A. C. 102, Rel. on. [P 33 C 2] 

ijc (b) Civil P. C. (1908), S. 151 and O. 25— 
Case not falling within scope of O. 25 — Still 
provisions of S. 151 will apply. 

The mere fact that a case does not fall within 
the four corners of O. 25 does not prevent the 
Court from acting under S. 151 ex debito justiciae 
and to prevent the abuse of its process if there be 
any occjision for it. It is somewhat difficult to 
hold that because the legislature has provided for 
>;ecurity being ordered in certain specified cases 
that the legislation thereby intended to deprive • 
the Court of its inherent jurisdiction to make 
•similar orders in cases not specifically provided 
for t 2 Cal. 233 (P.C.) and 33 Cal. 927, lief.; 14 
Cal. 533 A, I . R. 1914 Cal. 38 and 27 Bom. 100, 
Rel. on.; A.I.R. 1924 Cal. 251, ExpL & not Foil. 

[P 34 G 1, 2] 

(c) Civil P. C. (1908), S. 151 — Inherent 
powers under S. 151 should be exercised in 
fitting cases. 

Section 151 expressly provides for the exercise 
of the inherent powers of the Court in befitting 
cases : 33 Cal. 927, Rel. on. [P 35 C 11 

(d) Civil P. C. (1908), O. 25, R. 1— Poverty 
or insolvency of plaintiff is no sufficient 
ground for ordering him to give security for 
costs for proceeding with suit — Insolvency. 

Mere poverty or insolvency of the plaintiff is 
not a sufficient ground for ordering him to givij 
security for costs as a condition precedent to his 
going on with the suit. The case is however 
<di|Ioreut where, in addition to his being a pauper, 
he is a mere nominal plaintiff and is carrying on 
litigation for the sole benefit of another person. 


LP 35 C 1 

^ hough an insolvent plaintiff can be compellet 
to hand over the fruits of his suit to the Officia 
Assignee for the benefit of his creditors, lie canno 
^ said to be a nominal plaintiff : Cowell \ 
Taylor, (1885) 31 Ch. D. 34 and Cook v. Whellok 
(1890) 24 Q. B. D. 658, Rel. on. [P 35 C 2 

Pahlajsing B. Advani—iox Plaintiff. 

Isardas Podharam — for Defendants. 

Judgment. This is an application 
the defendant company for an order tha 
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the plaintiff be directed to give security 
for costs as a condition precedent to his 
proceeding with the suit. 

His claim is for recovery of Es. 20,000 
damages for defamation. Paras. 6 and 7 
of his plaint give the particulars of his 
cause of action and read as follows : 

“6. That in the issues of the said paper among 
others bearing dates 17th March 1929, 7th April 
1929 and 14th April 1929, hereto annexed and 
marked 1, 2 and 3, articles and letters damaging 
to the plaintiff, falsely alleging directly and/or 
with innuendoes and insinuations inter alia to 
the following effect : 

(a) That the plaintiff has become insolvent ; 

(b) That the plaintiff was connected with and 
interested in causing of fires of book depots and 
bookstalls at various places mentioned in the 
articles and that the same were the acts of in- 
cendiarizm ; 

(c) That the concern in Lahore in the name of 
the Standard Book Depot which had caught fire 
was really, though not ostensibly, the concern of 
the plaintiff or one in which he was interested *, 

(d) That the Standard Bookstall, Quetta, which 
had caught fire belonged to the plaintiff. 

7. That the statements, innuendoes and in- 
sinuations contained in the aforesaid articles, in- 
clusive of those specified above, are false and 
grossly defamatory of the plaintiff’s reputation as 
a man and as a trader, and constitute a serious 
attack on his honesty, probity, solvency, credit 
and his social status and business standing, and 
the plaintiff has. thereby suffered great pain and 
worry of mind, and loss of custom and credit and 
confidence of various business houses and bank.s 
and fallen in the estimation of others." 

Since the institution of the suit the* 
plaintiff has been adjudicated as an insol- 
vent. So far the Official Assignee has not 
intervened to claim any interest in the 
claim in suit and hence the present appli- 
cation. 

Now, there is a marked difference bet- 
ween the relative provisions contained in 
the Civil Procedure Code with regard to 
security for costs in suits, in appeals and 
in certain other special cases. 

Order 41, E. 10, Civil P. C., relates to 
appeals. It confers a very wide discre- 
tion on the Court to order an appellant to 
furnish security for the costs of the appeal 
or of the original suit or of both. But as 
the suit has not reached that stage, this 
rule has no application. 

Order 22, E. 8, Civil P. C., which em- 
powers an assignee or receiver of an insol- 
vent to furnish security, has equally no 
application. It only applies when the 
assignee or receiver might maintain the 
suit for the benefit of his creditors and 
not otherwise. 

It is well settled that an insolvent is 
entitled to su3 for defamatory words, 
whether published before or after his ad- 



34 Sind Chaikkai Valikaji v. The Sunday- Times (Rupciiand, A. J. C.) 1932 

maintained a^»uinst a third jicrson on the^ 


ijndication ; and tliat such damages as he 
'may recover will not belong to his trus- 
jtees : Beckham v. Drake (l), Exp. Gra- 
'ham, In re Job (2) and Exp. Vine, In re 
Wilson (3). In the last recited case, 
James, L. J., has said : 

“'The same principle holds -svith regard to a 
wrong done to him pciHonally, for which the right 
of action does not jiass to the trustee. Why 
should not the bankrupt sue in such a case? And 
why should he sue for the benefit of his trustee 
who cannot himself sue ? There never has been 
an order to intercept damages recovered against a 
wrong-doer by an undischarged bankrupt. If he 
had saved monev, and invested and accumulated 
it, that would be property which would be distri- 
butable, but that will not enable the trustee to 
intercept the money, nor prevent the bankrupt 
from spending it for the maiutouance of himself 
and his family.” 

There is no express allegation in the 
plaint that the defamatory words resulted 
in injury to the insolvent’s estate ; injury 
to his credit is something different from 
injury to his estate. But assuming that a 
part of the claim refers to injury to the 
insolvent’s estate, that is not enough, 
jTho insolvent may still carry on the suit 
as the right of action for, the injury to his 
'character and reputation remains vested 
in him: Beckham v. Drake (l) and Wilson 
V. The United Counties Bank Ltd. (4). In 
Jeither case the insolvent is entitled to 
imaintain the present suit. 

Order 25, Civil P. C., has likewise no 
application, as it provides for discretion 
l)eing exercised by the Court in a pending 
suit only where the plaintiif does not re- 
side in British India or leaves British 
India under such circumstances as to 
atford luasonablo probability that he will 
not ho forthcoming when reciuirod to pay 
costs, and possesses no sufficient inimov- 
ahlo projjerty in Brifisli India to meet 
sucli costs, or where the plaintiff is a 
woman. 

Tiie learned counsel 1ms argued, and 
|I think rightly, that tlio mere fact that a 
lease does not fall within the four corners 
of 0. 25, Civil P. C., does not jnevent the 
Court from acting under S. 151 ex dehito 
justiciac, and to prevent the abuse of its 
process if tlicre lie any occasion for it. 

In Iia7n Coomar v, Chunder Canto (5), 
wliilo holding tliat an action cannot be 

TIT H. L. C. 57i)-ll' M.X\V.Tl5^2 

h. J. Ex. •18()=ia Jur. 921. 

(2) [IftTO] 21 L. T. 802. 

(8) 11878] 8 Ch. 1). 801 = 17 h. J. Bk. 110=88 
L. T. 780=2(> W. R. 582. 

(J) 11020] C. 102=88 L. J. K. B. 1088=122 
L. T. 70.. 

(5) [1877] 2 Cnl. 233=1 I. A. 23 {P.C.). 


ground that he was a mover of and had an' 
interest in a ohampertous suit in the ab- 
sence of malice and probable cause, their 
Lordships of the Privy Council observed : 

“It is the ordinary practice, if the plaintiff is 
suing for another, to require security for costs,, 
and to stay proceedings until it is given.” 

And later on their Lordships observed : 

Tt has been a misfortune to the plaintiffs that 
security was not obtained for the costs in the- 
course of the former suit.” 

^ This case was decided under the old- 
Code of 1859 which contained no provi- 
sion for security for costs. It is indu- 
bitabl\ an authority for the exercise of 
the inherent jurisdiction of the Court to 
order security for costs in fit cases. 

Asscnoolla v. Solomon (6), Ilarinath 
V. Bam Eu7nar (7) and Bo7naiiji v. Nu^- 
scricanji (8), are all decisions under the 
subsequent Civil Procedure Code where 
the Courts have held that, although a case 
may not fall under the specific provisions 
contained in those Codes as to security, a 
plaintiff may be ordered to give security. 

With ell respect I am not prepared to 
accept the view expressed by Cuming, J., 
in Bhairahcndra Narain Deb v. Udai 
Narain Deb, A. L li. 1924 Cal. 251, at 
p. 256, where his Lordship has said : 

“With great respect, it seems to me that it 
very doubtful if the inherent power of tho Court, 
can be called in aid in the present case. Had 
the Code been entirely silent on tho point, then 
l>ossibly the inherent power of the Court might 
have been involved, but when the Code does mako- 
cert, 'in provisions for the taking of security for 
costs from tho plaintiff, it seems to mo that in 
those cases only may costs be taken from the 
plaintiff and that for security for costs to bo- 
demanded from the plaintiff, the case must full- 
within the purview of 0. 25, R. 1.” 

I am afraid these observations lose sight 
of tho fact that the provisions of the Code 
of Civil Procedure are not exhaustive and 
do not purport to deal with every possible 
case, and it is somewhat difficuU for moi 
to hold that because the legislature has 
provided for security being ordered in 
certain specified cases that the legislationL 
thoreby intended to deprive tlio Court o(| 
its inherent jurisdiction to make similar 
orders in cases not specifically provided 
for. 

In this connexion it will be sufficient 
to refer to tho observations of Woodroffo,. 
J., in Hukrmchaiid Boid Kamalanan^ 
Singh (9) at p. 931, w’hove it is said: 

(C) [mi] 14 Cal. 683. ~~ 

(7) A. I. R. 1914 Cal. 88 = 20 I. C. 708. 

(8) 11008] 27 Bom. 100. 

(9) [1900] 88 Gal. 027=3 C. L. J, 67. 
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“In other words, it is contended that the Court 
has no power in matters of procedure other than 
those expressly conferred by the Code. This argu- 
ment assumes that the Code was intended to be 
exhaustive . . . . For my part I am always slow 
to believe that the Court’s powers are unequal to 
its desire to order that which it believes to be 
just. As was said in Durga Dihal Das v. Anoraji 
(10) the Code is not exhaustive; there are cases 
which are not provided for in it, and to adopt the 
observations made in that case I decline to believe 
that those are cases, where this Court must fold 
its hands and allow injustice to be done. With 
the exception of a passing observation of Strachey, 
C. J., in Hahib Bakhsh v. Balden Prasad (11), 
I am not aware of any authority, which has laid 
down that the Code is exhaustive. The essence of 
a Code no doubt is to be exhaustive on the matters 
in respect of which it declares the law. On any 
point specifically dealt with by it the law must 
be ascertained by interpretation of the language 
used by the legislature. In respect of such mat- 
ters the Court cannot disregard or go outside the 
letter of the enactment according to its true con- 
struction. The Code therefore binds all Courts so 
far as it goes. It does not however affect pre- 
viously existing powers, unless it takes them 
away.” 

These observations apply with greater 
vigour to the present Code which gave 
(effect to this and other similar rulings by 
adding S. 151, Civil P.C., which expressly 
provides for the exercise of the in- 
herent powers of the Court in befitting 
cases. 


The fact however remains that the 
defendant has not made out a case which 
requires the exercise of the Court’s inher- 
ent jurisdiction. 

From the very early times the Courts 
in England have refused to recognize the 
mere poverty or insolvency of the plain- 
tiff as a sufficient ground for ordering 
him to give security for costs as a condi- 
tion precedent to -his going on with the 
suit. The case is however different where, 
in addition to his being a pauper, he is a 
mere nominal plaintiff and is carrying on 
litigation for the sole benefit of another 
person: See Halsbury, Vol. 23, para. 271 
(l) and the authorities quoted thereunder. 

This rule was stated by Bowen, L.J., in 
Cowell v. Taylor (12) at p. 38, as follows: 

.... general rule is that poverty is no bar to a 
litigant; that, from time immemorial, has been the 
rule at common law, and also, I believe in equitv. 
There 13 -an exception in the case of appeals, but 
there the appellant has had the benefit of a deci- 
«on by one of Her Majesty’s Courts, and so an 
insolvent party is not excluded from the Courts, 
u ^uly prevented, if he cannot find securitv, 
from dragging bis opponent from one Court to 
another. There is also an exception introduced 


( 10 ) 

liJ! 


1895 

1901 

1885 


17 All. 29=(1895) A. W. N. 190. 

23 All. 167=(1901) A. W. N. 39. 

31 Ch. D. 34=55 L. J. Ch. 92=53 


T. 483=.34 \V. R. 24. 


in order to prevent abuse, that if an iu.sol- 
vent sues as nominal plaintiff for the benefit of 
somebody else, he must give security. In that 
case the nominal plaintiff is a mere shadow. The 
two most familiar classes of cases of this kind are 
cases where a person has divested himself of his 
interest and handed it over to some one else, that 
the transferee may sue for him, and cases where 
a person who has commenced a suit divests him- 
self of his interest during the course of the suit in 
order that another person may carry it on for his 
benefit.” 

It is argued that in so far as the plain- 
tiff could be compelled to hand over the 
fruits of his suit to the Official Assignee 
for the benefit of his creditors, he was a! 
nominal plaintiff. 

A somewhat similar argument was ad- 
vanced in Cook V. Whellock (13) at 661, 
and in dealing \vith it, Lord Esher, M. R.* 
said : 

“It is alleged here that the plaintiff is a mere 
nominal plaintiff. This cannot be said of him in 
the usual sense in which it is said in these cases 
viz., that he is a person really put forward by 
some other person behind him to bring an action 
on behalf of that person. It is said that ho is a 
nominal plaintiff, because if he recovers the money 
claimed, he will hold it as trustee for his trustee 
in bankruptcy. I doubt whether this can be said 
in the proper sense of the words. If he recovered 

in the action, the only Court I think that could 

interfere would be the Bankruptcy Court, to which 
the trustee would have to make an application 
that the money should be paid to him.” 

This argument is therefore w'ithout any 
substance. 
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by the leained counsel which requires 
special mention. 

I hold that no case has been made out 
for the grant of this application under the 
exercise of my inherent jurisdiction, and 
dismiss this application with costs. 
B.v./r.k. Application dism issed . 

(13) [1890] 24 Q. B. D. 658=59 L. J. Q. B 329— 
62 L. T, 075=38 W. R. 534. ‘ 
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Milne, J. C. and Eupchand, A. J. C, 

Gagumal K/ei/iaraw— Appellant. 

V. 

Allahbux and others — Respondents. 

Second Appeal No. 43 of 1928, Decided 
on 28th September 1931. 

Limitation Act (1908), Art. 144— Decree 
for possession and ownership breaks continuity 
or possession of defendant. ^ 

Whether a prior decree to which a defendant is 
a party operates as breaking the continuity of 
possession of the defendant or not must neces- 
sarily depend on the nature of the decree. Where 
however the decree is in favour of a plaintiff for 
possession as owner and is passed against a defen- 
dant who is in possession, it would break the con- 
tinuity of the possession of the defendant and 
prevent him from relying on his prior possession 
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icfv tlif j)iirj>o><*s of liniitafiou under Art. 144 {Casf 
law discH.'i.ced). [P 38 C 2] 

Dipchond Chanduvial — for Appellant. 

Af>udorn(fl Reicachand — for Respon- 
dents. 

Rupchand. A. J. C.— Tlie facts giving 
rise to this second appeal are hardly in 
dispute. 

[n Reitteinher 1909 one Tikomal pur- 
chased a certain property in execution of 
a mortgage decree passed in Suit No. 153 
of 1907 against one Alihux. He failed to 
ol>tain possession of the property in exe- 
cution inoceedings. as lie was obstructed 
by certain relatives of tlie judgment-deb- 
tor. On 15th April 1916, he sold the 
property to one Choithram. On 22nd 
September 191(>. Choitliram filed an ex- 
ecution application for possession, but his 
application was dismissed on certain tech- 
nical grounds. He then instituted suit 
No. 31 of 1917 against the heirs of Alibux, 
who are the present defendants, for posses- 
sion. On 23rd October 1917, he obtained 
a decree for possession. In May 1919, he 
obtained an order in execution proceedings 
for dispossession of the defendants and 
took the bailiff with him to the premises. 
On 6th August L919. he passed a receipt 
in favour of tlie bailiff stating that lie had 
obtained possession through him, and the 
decree was accordingly noted as satisfied. 
On 4th February 1922, he sold tlie pro- 
perty to the jilaintiff, and in 1925 the 
plaintiff filed the present suit against the 
defendants for possession. 

The plot in dispute originally formed 
jiart of a bigger plot which had been sub- 
divided into three portions and each por- 
tion given a different survey number. The 
survey number of the property as also its 
area had been wrongly stated in the civil 
proceedings. and in the sale deeds. But 
both the Courts have found that the pro- 
]>erty in dispute is survey No. 787 mea- 
suring 391/6 square feet. This jioint is no 
longer in issue. 

Both Courts have however held that in 
August 1919 the plaintiff did not obtain 
actual or physical possession of the pro- 
perty from the defendants as alleged by 
Inm and that all that lie got through the 
bailiff was symbolical possession of the 
property ; and have further held that the 
property in suit being then in the actual 
occupation of the defendants, such posses- 
sion was of no effect and could not ho 
tre^ited as the starting point of limitation. 
Both Courts have therefore dismissed the 
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plaintiff's suit. It is against that finding 

that he lias now come to us in second 
appeal. 

Now, the effect of obtaining symbolical 
possession instead of actual possession in 
execution proceedings has been the subject 
of conflicting rulings. 

In the Full Bench Case of Jiiggobimdhu 
Mukerjee v. Ram Ghtmder Bysach U), 
Garth. C. J., observed : 

“ In the on© case, the delivery of the land is to 
be made by placing the plaintiff in direct posses- 
sion. In the other, the delivery is effected by the 
officer of the Court by going through a certain 

process prescribed by S. 224, and proclaiming to 

the occupants of the property that the plaintiff 
has recovered it from the defendant. This is the 
only way in which the decree of the Court award- 
ing possession to the plaintiff, can he enforced ; 
and as, in contemplation of law, both parties 
must be considered as being present at the time 
when the delivery is made, wo consider that, as 
against the defendant, the delivery thus given 
must be deemed equivalent to actual possession.** 

It is no doubt true that in this case the 
only possession which the execution-cre- 
ditor could obtain in the previous proceed- 
ings was symbolical possession ; hut the 
Calcutta High Court has however consis- 
tently held that delivery of symbolical 
possession oven erroneously given in cases 
where delivery should be given by actual 
possession is not a nullity and has as 
against tlie judgment-debtor- and his re- 
presentatives the same effect for purposes 
of limitatidii as actual possession : Lokes^ 
sur Kocr v. Purgnn Roy (2) ; Shama 
Charon Chatterji v. Madhub Chandra 
Mookerji (3), Hari Moha^i Shaha v. 
Babnrali (4), Bhulu Beg v. Jatindra Nath 
Sen^ A. I. R. 1923 Cal. 138 ; Jogindra 
Krishna v. Joy Sahib, A, I. R. 1926 CaL 
1172. 

In Hari Mohan Shaha v. Babnrali (4), 
at p. 719, Bannerji, J,, said : 

For though actual possession might have been 
taken by the auction-purchaser in this case, still as 
he obtained possession in some form, through au 
officer of the Court, and by process of law, and as 
the judgment-debtor was, and must be taken to 
have been, a party to the proceeding relating to 
the taking of possession, it is not o^x^u to the 
judgment-debtor to say that the whole proceeding 
should be taken ns a nullity, and that the execu* 
tion purchaser should still be treated as one who 
has never obtained any ixissession at all. If, after 
the dale on which symbolical possession was given 
to the auction-purcha.ser, tlie judguieul-debtor 
continued in ^xissession, his possession became 
that of a trespasser from that date, and gave the 
uuction-purohaser a fresh cause of action, a suit 


[18B0] 6 Cal. 584=5 G.L.R. 548 (F.B.). 
[1881] 7 Cal. 418. 

[18851 11 Cal. 98. 

[1897] 24 Cal. 715. 
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upon which should be governed by Art. 144, Sch. 

2, Lim. Act.*’ 

Prior to 1912 a somewhat similiar view 
w'as taken by several other High Courts. 
But in that year in the case of Maha- 
dev SaJeharaTn v. J anu Navtiji Hatle (5), a 
Full Bench of the Bombay High Court 
overruled the previous decisions of that 
Court reported in Gopal v. Krishnarao 
(6) and Mahadeo v. Parshravi Bhaivan- 
cliand (7), and held that symbolical posses- 
sion was not real possession nor equivalent 
to real possession under the Code of Civil 
Procedure except where the Code expressly 
or by implication provided that it shall 
have such effect, and that therefore where 
an auction-purchaser had obtained symbo- 
lical possession against the judgment-deb- 
tor who was in actual possession, such 
symbolical possession did not prevent 
limitation continuing to run in favour of 
the judgment-debtor. The judgment of 
the Full Bench was delivered by Scott, 
C. J., and consists of a few lines, and his 
Lordship has not referred to the Calcutta 
rulings or discussed the principle on which 
they were based. 

In Badha Krishna v. Bam Bahadur 

(8), their Lordships of the Privy Council 
approved the dictum of Garth, C. J., in 
Juggobundhu Mukerjee v. Bam Chander 
Bysack (l), and laid dowm in very general 
terms that symbolical possession was suffi- 
cient to interrupt adverse possession when 
the person setting up adverse possession 
was a party to the execution proceedings 
in which symbolical possession w^as given. 

In Govindasami Pillai v. Pethaperumal 
Chetiy (9), the Madras High Court resiled 
from its previous decisions and took a 
view similar to the one in Mahadev Sii- 
kharam v. J anu Namji Haile (5). 

In Jang Bahadur Singh v. Hanwant 
Singh (10), the Allahabad High Court has 
taken the same view. In both these cases, 
no reference has been made to Badha- 
Krishna v. Bam Bahadur (8), although 
in the Allahabad case some of the Calcutta 
rulings have been discussed. 

In Shridhar Madhavrao v. Ganpati 
Punja (11), at p. 561, Scott, C. J., dis- 
tinguished the Privy Council case and the 
case of J uggobundhu Mukerjee v. Bam 

(5) [19121 36 Bom. 373=14 I.C. 447 (F.B.). 

(6) [19011 25 Bom. 275=2 Bom. L. R. 1021. 

(7) [1901] 25 Bom. 358=2 Bom. L. R. 1087. 

(8) A.I.R. 1917 P.C. 197=43 I.C. 268 (P.C.). 

(9) [1918] 44 I.C. 839. 

(10) A.I.R. 1921 All. 9=63 I.C. 212=43 All. 520 
(P.B.). 

(11) [1919] 43 Bom. 559=51 I.C. 72. 


Chunder Bysack (l), referred to above, on 
the ground that in both those cases the- 
property was in possession of tenants, and 
that as actual possession could not be 
given by the Court, the dictum of their 
Lordships should be limited to those cases 
only where no actual possession could be 
granted. A somewhat similar view was 
taken by Pratt and Kanga, J.T., in Baghu^ 
nath Vaman v. Kondiha Bo.hapi (12). But 
in Mahadevappa Dundappa v. Bimo. 
Doddapa (13), Macleod, C. J., preferred 
to apply the dictum of their Lordships of 
the Privy Council to cases w'here the 
plaintiff was in a position to obtain actual 
possession and had only obtained symbo- 
lical possession and decided the case on 

another ground as well by observing : 

“ In my opinion, in this case, it cannot be said 
that the question of adverse possession arises in 
face of the plaintiff’s decree of February 1914. 
That would put a stop to any adverse possessio* 
prior to the date of the decree . . . .” 

The full effect of these observations l>e- 
comes very prominent and clear if w^e con- 
sider what article of the Limitation Act 
applies to a case of this nature. 

Either the execution-creditor lias ob- 
tained effective possession in the previous 
proceedings or not. If he has, then Art. 
142, Lim. Act, applies and the period of 
twelve years can run only from the date 
on which he subsequently lost that posses- 
sion. If he has not obtained effective 
possession. Art. 144 applies, and before 
the defendant can succeed on the plea of 
limitation, he must satisfy the Court that 
not only was he in possession of the pro- 
perty but that his possession was adequate 
in continuity, in publicity and in extent 
to show that it was possession adverse to 
the competitor : Badhamoni Debi v. The 
Collector of Khuhia (14) ; Kuthali 
Moothavar v. Peringati KunharankuHy 
(15) ; Jahandad Khan v. Abdul Ghafur 
Khan, A.I.B. 1930 P.C. 281. If a decree 
has been obtained against him for posses- 
sion as owner, such decree breaks the 
continuity of his possession and adverse 
possession can only commence from the 
date of the decree. If that be so, it is 
immaterial to consider the consequences 
of obtaining symbolical possession wliere 

(12) A.I.R. 1922 Bom. 2=68 I.C. 91=46 Bom. 

932, 

(13) A.I.R. 1922 Bom. 27=66 I.C. 320=46 Bom. 

710. 

(14) [1900] 27 Cal. 943=27 I.A. 136=7 Sar. 714 

(P.C.). 

(15) A.I.R. 1922 P.C. 181=66 I.C. 451=48 I.A. 

395=44 Mad. 883 (P.C.). 
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the proper remedy was to obtain actual or 
•physical possession. 

In the suit of 1917, the plaintiff had 
obtained a declaration of his title as owner 
and an order for possession. This decree 
was passed against the defendants and 
broke the continuity of their possession, 
and in our opinion, the adverse possession 
of the defendants, if any, commences from 
the date of the decree. 

Our attention has been invited to several 
decided cases where the i)rior decree re- 
lied upon was not for possession. Tliese 
rulings are clearly distinguishable : In 
Singaravelit Mndalia r v. Chokkalinga 
■Mudaliar (16), the article of limitation 
whicli applied was Art. 124, and the ob- 
servations of Venkatasubba Rao, J., are 
t^heiefore obiter. It will also aiipear that 
his Lordsliip was not referred to any 
decided cases in whicii a decree in favour 
of the owner for possession has Iieen held 
not to break the continuity of prior posses- 
sion for the purpose of Art. 144. On the 

contrary the observations at p. 534 (of 

4h Mad.) show that tlie case of Ayissa v. 

Lalcshmana Pmbhuill), referred to by 

is to a certain extent an 
authority in support of the contrary view. 

ihe case of Suhbaiya Pandaram v. 
Mohamcd Mmtapha Marcayar (18), was 
a case where the former decree had only 
declared the validity of the trust and their 

J.ordslnps very pertinently observed at 
I'. 75o (of 46 Mad.) ; 

At the moment when it was passed the posses- 
sion of the purehaser was adverse, and the doela- 

liad been subjeet to a 
rust disposition, and tlierefore ought not to have 
bMn seized, did not disturb or affect the quality 

Of his possession : it merely emphasized the fact 

that It was adverse. No further stop was taken 

emit of that declaration until tho pro- 

sed proceedings were instituted, when it was too 

The case of Mohamed Ibrahim v. Shadia 
Mohamcd, A. I. B, 1930 Lah. 297 is like- 
"ise aease of a mere declaratory decree 

and the observations of Sir Shadi Lai, O.J., 

at p 2 )9 are, as stated therein, limited to 
tile facts of that case. 

TMie case of Suiiderdas v. Mohamed 

A I. B. 193 O Lah. 384 and 385, 
to which also Sir Shadi Lai, C. J., was a 

1 aity, IS a case where delivery of symbo- 

iical possession was held to ho the starting 

525 ^^' 

(11) [1911] 9 I.C. 795. 

(18) A.I.R. 192,S P.C. 175=74 I.C. 49‘>=50 I A 

295=1G Jlad. 751 (P.C.). 
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point of limitation. In that case, Hilton, 
J., said : 

a. Other hand Shahbaz was in 1914-18 

plaintiff (as recorded in 
W “ trespasser who 

cr^it possession at his 

the 1 a*?® ejootment of Shahbaz and 

In ims ^ delivery of possession to the plaintiff 

of terminat- 
ing the teu.aucy (in which case adverse posses- 
sion of the defendants did not begin uiitil^916) 

Shl'lmz possession of 

A inr7^P^^“ Bahadur, 

““d fivon. The doctrine is wide eL^h 
to coyer the facts of the present case.” ^ 

Whether a prior decree to which a 
defendant is a party operates as breaking 
tlie continuity of possession of the defen- 
dant or not must necessarily depend on 
the nature of the decree. Where however 
the decree is in favour of a plaintiff for 
possession as owner and is passed against 
a defendant who is in possession it would 
in our opinion, break the continuity of the 
possession of the defendant, and prevent 
him from relying on his prior possession 

for the purposes of limitation under 
Art, 144. 

We are not at present concerned with 
the 2 )lea that a second suit for possession 
on the same cause of action is not com- 
petent or that it is not open to a plaintiff 
to tile a second suit when he has allowed 
his remedy by way of execution of the 
deciee passed in his favour to get statute 
barred. There is no plea to that effect in 
this case, and the plaintiff had admittedly 
executed his decree within the time al- 
lowed. We would therefore refrain from 
expressing any opinion upon that question. 

As the present suit was instituted with- 
in eight years of the prior suit, it is also 
not necessary for us to consider whether 
the starting point for the purposes of 
limitation is the date of the decree or the 
date of the subsequent order granting 
symbolical possession or whether such 
order is a nullity or not. 

Wo accordingly allow this appeal and 

decree the plaintiff’s suit on the ground 

that the former decree broke the continuity 

of the possession of the defendants and 

that the period of limitation ran from that 
date. 

With regard to costs, we think that the 
plaintiff was to blame to a certain extent. 
He delayed in tiling his second suit for 
oi^^ht years, and a certain "amount of costs 
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have been unnecessarily incurred in the 
trial Court in consequence of a wrong 
survey number having been shown in the 
plaint. We accordingly order that each 
party should bear his own costs of the 
suit in the trial Court, but that the plain- 
*1iiff should recover his costs of both the 
appeal Courts from the defendants. 

k.N./r.K. Appeal allozoed. 
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Wild, J. C. and Bupchand, A. J. 

Heerj i J i vraj — Appellant. 

V. 

Finn of V alahram Muiji Bespon- 
dents. 

First Appeal No. 68 of 1928, Decided 
on 2lst November 1930, from order of 
Additional Judicial Commissioner, Sind, 

^ Provincial Insolvency Act (1920), Ss. 61 
44 ), 79 and 5 — Creditors of firm as well as 
creditors of each individual partner have to 
prove their debts — Firm adjudicated insolvent 
— No rules framed under S, 79 and private 
creditor not proving his debts — Such failure 
to frame rules does not override provisions 
of law exempting insolvent of his liability to 
pay debts on discharge — In absence of such 
rules provisions of Civil Procedure Code 
apply in view of S. 5. 

t An ordoir passed in the insolvency ptoceedings 
against a firm is an order passed against each in- 
dividual partner in that firm. It is not only in- 
■cumbont on the creditors of a firm which has 
been adjudicated as insolvent but also on the cre- 
ditors of each individual partner to provo their 
claims in the insolvency proceedings and it would 
be unfair to an insolvent whose property has 
vested in the Official Receiver for the benefit of 
his creditors to be harassed again by one of such 
creditors merely and solely because the order of 
adjudication was not passed in an application 
directed against him but against a firm in which 
be was partner or because for the sake of conve- 
nience the Court passes an order against the firm 
and does not pass a specific order against each 
individual partner in such firm. The fact that a 
private creditor could not prove his debt on ac- 
count of the failure of the Court to frame rules 
under S. 79 cannot override the provisions of the 
law which exempt an insolvent from his liability 
of his debts prior to the date of his insolvency on 
his obtaining a discharge. In the absence of such 
rules the provisions of the Civil Procedure Code 
apply to iuaolvency proceedings in view of S. 5. 

' LP 39 0 2, P 40 G 11 

L. P, Ferro — for Appellant. 

Kimatrai Bhojraj—lov Bespondents. 

Judgment. — This appeal arises out of 
execution proceedings. 

The appellant Heerji Jivraj worked at 
one time as a partner in the firm of Bawji 
Eirji. That firm was adjudicated insol- 
vent in Insolvency Case No. 3 of 1921. On 
2nd June 1925, the learned Judicial Com- 


missioner Mr. Kennedy passed an order of 

discharge which reads as follows: 

“I discharge the firm of Bawji Hu‘]i (Raw]! 
Jethabhai and Hirji Jivraj) insolvents. 

The firm of Jivraj Lakhamsi had ob- 
tained a decree in Suit No. 19 of 1915 
against the firm of 

“Hirji Jivraj said to consist of more than one 
partner and carrying on business in Karachi by 
their managing partner Hirji Jivraj.” 

It appears that this firm did not prove 
their claim against Hirji Jivraj in the in- 
solvency proceedings. But by an award 
made between the firm of Jivraj LiakWamsi 
and Messrs. Valabhram Muiji a charge 
was created in favour of the latter on the 
decretal amount due to the firm of Jivraj 
Lakhamsi in the suit of 1915 from the 
firm of Hirji Jivraj. On the strength of 
that award Messrs. Valabhram Muiji ap- 
plied for execution of the decree in tavour 
of Jivraj Lakhamsi against Hirji Jivraj by 
arrest of Hirji Jivraj. He objected to his 
arrest on two grounds: first that the 
award creating a mortgage in favour of 
Messrs. Valabhram Muiji did not amount 
to an assignment of the decree so as to 
enable them to apply for execution of the 
decree; and secondly that as he was a dis- 
charged insolvent he could not be arrested 
in respect of debt due by him prior to his 
insolvency. The learned Additional Judi- 
cial Commissioner disallowed both these 
objections and ordered a warrant of arrest 
to issue. It is against that decision that 
the appellant has come to us in appeal. 

In dealing with the second objection the 
learned Additional Judicial Commissioner 
has said: 

“It is further contended that the judgment- 
debtor has filed his insolvency application and 
has been discharged. The firm of Rawji Hirji, in 
which the judgment-debtor was a partner, was 
declared insolvent; and later the partners were 
discharged. The judgment-debtor firm in the 
present proceedings is however a different firm,* 
the debts of the present firm would not have been 
provable in the insolvency proceedings of the 
other firm in which the judgment-debtor was a 
partner.” 

With all respect we are afraid, we can- 
not accept this view to be correct. 

A partnership has in law no corporate 
personal existence distinct from that of 
its individual partners; and the firm name 
is a mere expression, not a legal entity, 
per Farwell, L. J. in Sadler v. Whiteman 
( 1 ). An order passed in the insolvency 
proceedings against a firm is an order 
passed against each individual partner in 
that firm: re. the firm of Hiralal Shiv- 

"(l) [1910] 1 K. B. 808. 
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narain ('2). When an order of adjudica- 
tion is j)assed eitlier under the Provincial 


or the Presidency Towns Insolvency Act 
jiigainsf a firm, not only does the property 
of the hnn vest in the Official Receiver or 
assi^fnee as the case may be, but also the 
pro])erty of each individual jiartner vests 
in liim. Both these Acts provide for the 
procedure which the Official Receiver or 
assignee, as the case nia>' be, is required 
to follow for dealing with such property. 
He is reejuired to apjily the jiartnership 
property in discharge of the partnership 
debts and likewise to apply the private 
property of each individual partner in dis- 
charge of his private debts in tlie first in- 
stance, and it is only when there is a sur- 
plus of either kind of proiiei'ty that he has 
power to apply it in jiaynient of the 
otlier debts. It is not only incumbent on 
the creditors of a firm which has been ad- 
judicated as insolvent hut also on the 
creditors of each individual partner to 
prove their claims in the insolvency pro- 
ceedings, and it would he unfair to an in- 
solvent whose pioperty has vested in the 
Official Receiver for the lienefit of his 
creditors to be harassed again by one of 
jsuch creditors merely and solely because 
the order of adjudication was not passed 
in an application directed against liim but 
against a firm in which he was a partner 
or because for the sake of convenience tlie 
Court passed an order against the firm 
and did not (lass a specific order against 
each individual jiartner in such firm. 

Mr. Kimatrai lias argued tliat in 1921, 
when an order of adjudicaiion was passed 
against the firm of Rawji Hirji this Court 
had not framed rules as reejuired by S. 79, 
Prov. Insol. Act, that in the absence of 
those rules the inivate creditors of each 
individual partner in an insolvent firm 
^^ere not served with notice of insolvency 
and tliat there ^was no procedure under 
which sucli creditors could prove their 
claims. Bui the obvious answer to that 
argument is that the failure of the Court 
to frame rules cannot override the pro- 
vision of fhe law w hich exempts an in- 
solvent from liability of his debts prior 
to the date of his insolvoncy on his ob- 
taining a (lisciiargo. In the absence of 
such rules the provisions of the Civil Bro- 
cedure Code applied to insolvenc\ pro- 
ceedings in view of S. o of the Act. 

fcliese reasons we think that theaj)- 

(2) a.T. R.'pj^v Sind i8=9wrc.‘ 

L. R. 280 . 
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pellant was exempt Ironi arrest in execu- 
tion of this decree. 

Under the circumstances it is not neces- 
saiy for us to go into the other question,, 
namely, whether the respondent is an 
assignee of the decree or not, W-e accor- 
dingly allow this appeal but make no* 
order as to costs. 

P.N /R,K. allowed. 

A I. R. 1932 Sind 40 

Milne, J. C. and Aston, A, J. C. 

AU Mahojyied and others — Appli- 
cants. 

v. 

Opposite Party. 

Criminal Appln. No. 150 of 1931, De- 
cided on 18th November 1931. against 
order of Sub-divl. l^Iagistrato, Shah- 
bunder. 

Criminal P. C. (as amended in 1923). 
S. 337 — Pardon tendered to accused — If ac.* 
cused is not on bail, Court is bound to retain 
approver in custody till termination of trial. 

The word “already” refers to the time when 
the Magistrate tenders a pardon. Ho has power 
under sub-S. (l) to S. 337 to toiidor a pardon at 
any stage of the trial or investigation. If the ac- 
cused to wliom he tenders a pardon is already 
on bail there is no necessity for the approver to 
be remanded to custody thereafter; if ho is not 
on bail, the Magistrate is bound by the provisious- 
of sub-S. 3 to retain the approver in custody 

until the termination of the trial: A. I. R 1927 
Sind 173, Appr.i 37 Rom. 140 and A, I. R. 1931 
Lah. 476 Ref. [P 41 C 2) 

Nehchaldas T. Vaziraiif — for Appli- 
cants. 

C. M. Loho — for the Crown. 

Aston, A. J C. — This is an applica- 
tion for the revision of an order of the 
learned Sub-divisional Magistrate, Shah- 
bunder, directing that the approver to 
whom a pardon had been tendered under 
the provisions of S. 337, Criminal P. C., 
should be released on bail. 

The facts briefly are as follows: 

Applicants were challaned under S. 397, 
I. P. C. On 5th August 1931 Haji Bidu 
was arrested: 11 days later, on 16tk 
August ho was produced in custody before 
the District Magistrate, Karachi, and a par- 
don was tendered on condition that ho 
made a full disclosure under S. 337, Cri- 
minal P. C. The learned District Magis- 
trate recorded the slatemont of the ap- 
prover: about a fortnight later, on 2nd 
September 1931, the Police Inspector 
moved for the release of Haji Bidu on bail. 
This application was rejected. Subse- 
quently a fresh application for bail on behalf 
of the aiiprovor was made by the Deputy 
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Superintendent of Police and on this ap- 
plication the learned Magistrate passed 
the following order: 

“Heard Mr. Gopaldas, Deputy Superintendent, 
Sbahbunder, investigating officer. 

“Read S. 337 (3). The wording does not ap- 
pear to me very clear, but I accept the argument 
that the sub-S. 3 applies only after sub-Ss. (1) and 
(2) have come into effect. “Such persons’ refer 
to the approver after he has been committed under 
sub-S. (2). Bail is permissible and under the 
circumstances desirable. Mr. Nichaldas, defence 
pleader, has objected as an officer of the Court. 
I over rule his objection. Bail in the sum of 
Rs. 500 is permitted.*’ 

The applicants contend that under sub- 
S. (3), S. 337, Criminal P. G., the learned 
Magistrate had no power to release an ap- 
prover on bail after the tender of pardon 
and when he was not on bail at the time 
the pardon was tendered. The present 
section is somewhat differently worded to 
the old section. Sub-S, 3 of the old Crimi- 
nal Procedure Code reads was follows: 

“Such person if not on bail shall be detained 
in custody until the termination of the trial by 
the Court of Session or High Court as the case 
inav be.” 

It has been held by tl^e Bombay High 
Court in Emperor v. Intqa Sakabhat 
Khaiiil) that sub-S, 3, S. 337, Criminal P. 
C., 5 of 1898. contemplated only a case 
where a commitment had been made by 
the Magistrate to the Court of Sessions or 
the High Court. The High Court there 
held that the meaning of the sub-section 
was that the approver should not be set at 
large until the judicial proceedings pend- 
ing against the accused were finished. The 
present sub-S. (3) under the Criminal 
Procedure Code, as amended in 1923, con- 
tains the additional word "already:” 

“Such person unless he is already on bail shall 
be detained in custody until the termination of 
the trial.” 

It was contended before us on behalf of 
the Crowm that sub-S. (3) is a provision 
similar to S« 220, Criminal P, C., and has 
reference to the stage where the accused 
have been committed to the Court of Ses- 
sions or to the High Court. This appears 
to have been the view taken by the 

learned Magistrate, Certain reasons which 
seem to me lend force to this view are 
that sub-S. 3 immediately follow's sub- 
S. 2 (a), and if the word "already” in sub- 
S. 3 dated back to the moment when a 
pardon is tendered, no provision exists in 
S. 337 for releasing an accused person on 
bail when a pardon has been tendered to 
him during the early stages of the investi- 

146=13 Cr. L. J. 842=17 
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gation if he has not already been released 
on bail. On the other hand, if the word 
"already” in sub-S. 3 contemplated the 
stage where the accused are committed to 
the Sessions Court, there is no provision 
in S. 337 requiring the Court to keep j)er- 
sons, who have become apiu'over to whom 
a pardon has been tendered, in custody or 
on bail up to the period when the com- 
mittal order is made. There would be 
nothing to prevent such a person who had 
become an approver from contending that 
it was illegal to remand him to custody 
or to release him on bail prior to commit- 
ment, Taking all the circumstances into 
consideration I am of opinion that the 
word "already” refers to the time when 
the Magistrate tenders a pardon. He has 
power under sub-S. (l), S. 337, Criminal 
P. C., to tender a pardon at any stage of 
the trial or investigation. If the accused 
to whom he tenders a pardon is already 
on bail there is no necessity for the ap- 
prover to be remanded to custody there- 
after; if he is not on bail the Magistrate is 
bound by the provisions of sub-S. 3 to 
retain the approver in custody until the 
termination of the trial. This was the, 
view which appears to have been taken! 
by my brother Eupchand in Mahomed 
Abdul Majid v. Emperor, A. 1. H. 1927 
Sind 173. 

For the reasons I have mentioned I 
would set aside the order of the learned 
Subdivisional Magistrate, Shahbunder, 
and direct that the approver Haji Bidu 
be detained in custody until the conclu- 
sion of the trial. 

Milne, J. C . — I concur. Tlie learned 
Subdivisional Magistrate has held that 
sub-S. 3, S. 337, Criminal P. C., applies 
only after sub-Ss. 1 and 2 hava come into 
effect and that such person” refers to the 
approver after he has been examined under 
sub-S. 2. The learned Magistrate has 
used the word "committed,” but as there 
is no committal under sub-S. (2), the word 
lias probably been used by mistake. T’ne 
lierson to whom a pardon has been ten- 
dered is defined in sub-S. (l). It does not 
appear that there are any provieons in the 
following sub sections further defining the 
w'ord ^person.” The reference in sub-S. (2) 
applies to every person accepting a tender 
of pardon under the section. The suij. 
section lays down that he should be ex • 
amined as a witness in the Court of the 
Magistrate. In sub-S. (2-A) it is laid 
that in certain circumstances the ac- 
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cused shall I)e committed for trial to the 
Sessions or High Court. These circum- 
stances are where a ijerson has accepted 
the tender of a pardon and has been exa- 
mined under sub-S. (2). This merely 
states certain circumstances: there is no 
intention of defining any person. There 
does not appear to be any sufficient ground 
for holding tluat tlie reference to “such 
person” in sub-S. 3 means not only a per- 
son who has accepted tne tender of a 
pardon but who has also been examined 
under sub-S. 2. Sul)-S. (3) would tlierefore 
operate as soon as the person accepted 
the tender. 

In the matter of the detention of the 
approver, Khairati Ham, In re (2), it was 
held by the learned Chief Justice of the 
Punjab High Court tliat as soon as a par- 
don is granted wdth a view to obtaining a 
person’s evidence he becomes a witness 
qzia the case in which he is to be examined 
and continues to hold tliat rule unto the 


time when his failure to comply with the 
condition causes a forfeiture of the pardon. 
During tiiat period he is only a witness 
and cannot be viewed as an accused; fur- 
ther there was no warrant either in prin- 
ciple or in statute for detaining a witness 
as such in police custody: it was accord- 
ingly provided by sub-S. (3) , S. 337 
that unless he is already on bail hesliould 
be detained in custody until the termi- 
nation of tlie trial. Some restraint has to 
be imposed on his liberty until he has 
satisfied tlie condition on wiiicli he has 
jobtained the pardon. 

If tlien this is the correct view of the 
provisions of S. 337, it would follow that 
the provisions of sub-S. (3) must apply 
from the time that the person having ac- 
cepted a tender under S. 337 has accepted 
the position of approver and has become a 
witness in the case. There must be legal 
authority for his detention from that 
stage. I therefore concur in the order 
passed by my learned brother. 

B. V . ■ R . K . Order acco rd i ngly. 


('>) A. I. H. 10:3l Lah. 4 
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Rupchand and Milne, A. J Gs. 
Sardar Mahomed Tahi) — Aijpelhint. 

V. 

B. Mian Pirhux ’Respondent. 

First Appeal No. 1 of 1927. Decided on 
Ibtli January 1931. 


Part Performance — Applicability — Grant of 
sanad to P of land by Collector — P reques- 
ted to execute private agreement at the time 
with to convey to him half of the land 
under certain circumstances obligation to 
convey being no condition of grant — P execu- 
ting such agreement with K — After happen- 
ing of the circumstance K requesting P to 
convey to him land and on his failure approa- 
ching Collector who cancelled grant in P*s 
favour and re-granted land to K — Suit by P 
against K Jor possession — K pleading agree- 
ment to convey and his possession — P also 
without at any time raising plea that it was 
open to him to sue for specific performance 
at date of suit contending after period of 
limitation for claiming specific performance 
had expired that it was open to him to resist 
ejectment by proving bis subsisting right to 
enforce specific performance at date of suit — 
Doctrine of part performance held did not 
apply — Even if it was open to K to counter- 
claim for specific performance be could only 
do so if at date when be counter-claimed hit 
suit for such relief was in time. 

At the time P was granted sanad of certain 
land by Collector P was requested to execute a 
private agreement with K to sell him half of the 
land uuder certain circumstances, but the obliga- 
tion to convey the laud to K under those circum- 
stances was not a condition of the grant. P 
executed such an agreement in favour of iT and 
on the happening of those circumstances K re- 
quested P to convey the land in terms of the 
agreement and on his failure iustead of suing for 
specific perforraaucG of the agreement approached 
the Collector who cancelled the grant in favour 
of P and regrauted the land to iC. In a suit 
brought by P against K for possession K pleaded 
that P bad agreed to convey the laud to him and 
as possession was with him he could not be 
legally ejected. Furthor P without raising the 
plea that it was open to him to sue for specific 
performance of the agreement at the date of suit 
contended after the ixjriod of limitation for claim- 
ing specific porformanco had expired that it was 
open to him to msist ejectment by proving that 
ho had a subsisting right to enforce the specific 
porfonnaucc of the agreement at date of suit. 

Held, that K did not take possession of the 
property in part performance of tho agreement to 
sell the land executed in his favour, but obtained 
it from the Collector under a grant made by him 
after ho had wrongfully terminated the grant iu 
favour of K nor was there any consent or aotiuies- 
ceuco on the part of P to possession being taken 
or rotaiued by K and consequently the doctrine of 
part performance did not apply to the case. 

U' 45 0 1] 

Held further that even if it was open to AT to 
counter-claim for specific performance of agree- 
ment, ho could have done so, if at tho date when 
ho counter-claimed, his suit for such relief was in 
time and that it was hardly arguable that a 
person ’sooking specific performance of an agree* 
meat could get round tho plea of limitation by 
obtaining wrongful possession of the laud and 
then pleading tho agreement as a doteuco when 
his suit is barred by limit-atiou, law 

referred,) [P 46 0 1] 

Mulchand S, Pahlajani — for Appellant. 
Kimatrai Bhojraj — for Respondent. 
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Rupchand, A. J. C. — The facts con- 
nected with this case are hardly in dis- 
pute. 

The plaintiff-appellant and defendant 2 
■(respondent) applied to the Collector of 
Sukkur for grant to them of Survey 
'No. 197 in deh New Sukkur, measuring 
About 2 acres and 2 gliuntas for luiilding 
parposes. 

On 25th February 1919, T^Ir. Rothfold, 
the then Collector of Sukkur, passed an 
ordei- that the south.ern half )'.e granted to 
the ])laintiff’ on payment of Rs. 700 per 
acre as mall^ano or occupation value, 
subject to the following three conditions; 

(a) That the ground rent to be charged 
■will be equal to ten assessments; (b) that 
the Iniildings will be constructed within 
two years according to plan to be appro- 
ved by the Collector whicli sliould be sub- 
mitted within one niontit from th.c date 
of the agreement, (c) that the Sardar (the 
plaintiff) sliould be requested to execute 
a private agreement with K. 13. Pirbux 
(defendant 2), to sell him his half of the 
land at cost price if he gets permission to 
go to Quetta by the middle of May next. 

The plaintiff executed an agreement in 
favour of defendant 2 in terms of Cl. (c) 
above, and thereafter on payment of the 
malkauo obtained from the Collector a 
sanad of the southern half of the land. 
Defendant 2 paid for his northern share 
of the land and got a sanad for the same 
likewise. The plaintiff submitted a build- 
ing plan within the time allowed by the 
grant, obtained the necessary Sanction and 
commenced to build upon it. 

On 5th June 1919, the plaintiff re- 
ceived a letter dated 23rd May 1919, but 
issued from the office of the Collector and 
Political Agent, Afgan Refugees, on 1st 
June 1919. That let ter reads as follows: 

“Sardar Moliamed Tahir Khan, Afgan Re- 
fugee, Sukkur, is informed that he is allowed by 
Government to return to Quetta provided he 
undertakes to hold himself absolutely aloof from 
all political movements. The date of his depar- 
ture to Quetta should be reported.” 

Shortly after the receipt of the above 
letter, the plaintiff left for Quetta. He 
was requested by defendant 2 to convey 
tne southern half of the land to him in 
terms of the written agreement between 
the parties, but he avoided doing so. 

Instead of filing a regular suit for 
specific performance of that agreement, 
defendant 2 approached the Collector for 
relief, who cancelled the grant of land to 
the plaintiff and re-granted the southern 


half to defendant 2, on his depositing with 
the Collector a certain sum of money for 
payment to the plaintiff. 

The plaintiff appealed to the Cojumis- 
sioner in Sind against the said order of 
cancellation but to no effect. 

He then instituted the present suit 
against the Secretary of State for India 
and against defendant 2 for possession of 
Ills land and for mesne profits. 

The Secretary of State for India filed 
the following defence; 

■'Thi?; defenciant does not wish to cciibesfc the 
suit. He leaves the suit to be deioiicled by 
del'endant *2.” 

Defendant 2 pleaded that the action of 
the Coiieotov was legal, that the plaintiff 
had no right to the property in suit and 
could nob recover possession. He also 
raised several other technical pleas which 
are incorporated in the following issues: 

(1) Whether this Court has uo jurisdiction ? 

(2) Whether the suit is within time ? 

(3) Whether the suit is properly stamped ? 

(4) What were the conditions of the grant ’? 

(5) If the agreement as to the private vonvey- 
ance to defendant 2 is not a condition of the 
grant, then is such an agreement inadmissible 
for want of registration, and whether chii^ Court 
cannot go into this question ? 

(6) Did the plaintiff get permission by the 
middle of May or within the time specified in 
the written statement, Ex. 60, to live in Quetta 
permanently within the meaning of the said 
agreement? 

(7) Whether the order cancelling the grant is 
illegal and void? 

(8) Whether defendant 2 is entitled to get 
anything as alleged in para 13 of his v/ritten 
statement ? 

(9) What decree be made? 

These issues were raised on 25th Octo- 
ber 1922. 

Three years later, an application was 
made by defendant 2 for leave to amend 
his pleadings by the addition of the 
following as para 14: 

“That this defendant further pleads that as 
plaintiff has agreed to convey the plot to this 
defendant and as possession is with him he could 
not be legally evicted.” 

That application was granted by the 
Court, and the following further issue 
was raised: 

“5-A. What is the effect of such agreement 
upon the present suit.” 

The learned Judge below was of the 
opinion that the action of the Collector 
in cancelling the grant could not be main- 
tained but he gave effect to the plea in- 
corporated in this new issue on the 
strength of certain rulings which proceed 
on the equitable doctrine of part perfor- 
mance recently recognized by the Legis- 
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latnr#' by tlie addition of S. 53-A. T. P. 
Act, by Act 20 of 1929. 

Tbitt doctrine is discussed in White 
and Tudors’ Ecjuity Cases Vol. 2 at pp. 410 
to 424 (Edition, of 1928), under the leading 
case of Lrster v. Focrcroft (l). In that 
case sijccific performance of a parol agree- 
ment to grant a lease was decreed not- 
withstanding the Statute of Frauds after 
acts of part performance on the part of 
the lessee by pulling down an old house 
and building new iiouses according to the 
terms of the agreement. There was evi- 
dence to show tliat the lessee had spent 
large sums of money in rebuilding the 
premises and had submitted a lease duly 
engrossed to the lessor for execution 
which was duly approved by the lessor 
but was not executed by him at that time 
as he wanted the mistake in his name to 
be corrected by the i)erson who had en- 
grossed the deed, but before this was 
done, he died, and his executors refused 
to recognize the lease. In the notes on 
this case, it is said at p. 414 as follows: 

The principle upon which the equitable doct- 
rine of part performance rests, was stated by Lord 
Selborne, L. C, in Maddison v, Aldersoii (2) at 
pp. 475-(i as follows. In a suit founded on part 
performance, the defendant is really “charged” 
upon the equities resulting from the acts done in 
execution of the contract, and not (within the 
meaning of the statute) upon the contract itself 
. . . . The matter -has advanced beyond the 
stage of contract; and the equities which arise 
out of the stage wliich it has reached cannot be 
administered unless the contract is regarded. The 
choice is between undoing what has been done 
(which is not always possible, or if possible, just), 
and < ompleting what lias been left undone.” 

Again at p. 515, it is said: 


“To be an answer to the Statute, it is uocef 
sary. (1) That the acts of part performance ai 
unequivocally referable to tlio alleged agroemou 
Part performance”, to take a case out of tli 
Statute of Frauds, always supposes a complete 
agreement. There can bo no part performam 
where there is no completed agroomont in exii 
tencc. It must be obligatory, and what is dor 
must be under the terms of the agreement an 
yy of tkc agreement (2 H. L. Cases 158 

(2) rhe acts must bo done by the plaintiff and I 
such that it would amount to fraud in the dofei 
dant to take advantage of the contract not bcin 
in wntiug (L. R. 2 H. L. 127); hence the aci 
must he acquiesced in or done with the knowlodi 

p. 281 

{6) Jho parol agreement must be of such a chara^ 
tor that the Court would bo able to decree specifi 
l)erfoimanco thereof if it were in writing, (l) Tli 
parol cvidonco must prove the agroomont.” 

And at the same page it is pointed out 

ihe acts merely introductorv to aud done pn 
agreemen t cannot i>e presumed to t 

( 1 ) (17011 Colles’ P.0. 108. ’ 

^ L-J.Q.B. 737=4 

jj. 1. 303—31 W.R. 820=47 J. p. S21. 


done in pursuance of it, and cannot therefore be 
considered as acts of part performance.” 

At p. 417, it is said: 

It is essential that possession should be delh 
vered according to the contract; if obtained other- 

wise it will not be treated as an act of part per- 
formance.” 

Then follows a passage which showg' 

that the result would be the same if the 

possession of the defendant has been 

acquiesed in by the plaintiff- as having 

been continued in pursuance of sucli an 
agreement. 

In England this doctrine applies equ- 
ally to suits for specific performance and 
to defences laised in suits for possession. 

In India there is no occasion for a 
plaintiff who institutes a suit for specific 
performance to rely upon this doctrine, 
as there is no statutory provision similar 
to the Statute of Frauds requiring an 
agreement to sell, mortgage or lease pro- 
perty to he in writing. Tlie Limitation 
Act however provides that a suit for 
specific performance must be brought 
within the prescribed period; and if it is 
not brought within that period, it must 
be dismissed. 

This doctrine however applies in suita 
for possession against a defendant who 
has got possession or retained, with the 
acquiescence of the plaintiff, possession 
under an agreement of this nature; and i( 
it is iileaded as a defence merely for the 
purpose of non-suiting the plaintiff, no 
question of limitation can possibly arise. 

This doctrine was given effect to as a 
defence by their Lordships of the Privy 
Council in ’tlie case of Mohamed Muaa v. 
Aghore Kinnar Ganguli (3) and subsequ- 
ently in several decisions of the Indian 
High Courts. 

There was a divergence of judicial 
opinion as to the extent to which this 
doctrine could he applied as a defence. 
That divergence has now been set at vest 
by the provisions of S. 53-A, T. P, Act, 
20 of 1929, which reads as follows: 

“53*A. Whore ftuy person contracts to transfer 
for consideration any immovable properly by 
writing signed by him or ou his behalf from 
which the terms necessary to constitute the trans- 
fer can be ascertained with reasonable certainty, 
and the transferee has performed or is willing to 
perform his part of tho contract, then, notwith- 
standing that tho contract, though required to 
bo rogistorod, has not been registered, or where 
there is an instrument of transfer, that the 
transfer has not been completed in tho manner 
prescribed thereforo by the law for tho time 
being in force, tho transferor or any p eraon 

T^T i914“PrO. 27='^'l7a'9S)=49 I.A. 

1=42 Cal. 801 (P.C.). 
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elaimiiig undci' him shall be debarred from en- 
forcing against the transferee and persons claim- 
ing under him any right in respect of the pro- 
perty of which the transferee has taken or conti- 
nued in possession other than a right expressly 
provided by the terms of the contract. 

Provided that nothing in this section shall 
jiffect the rights of a transferee for consideration 
who has no notice of the contract or of the part 
performance thereof**. 

In the present case the defendant did 
not take possession of the property in 
part performance of the agreement to sell 
•the land executed in his favour. On the 
contrary, he obtained possession from the 
Collector under a grant made by him after 
he had wrongfully terminated the grant 
in favour of the plaintiff. Not only there 
was no consent or acquiescence on the 
part of the iilaintiff to possession being 
taken or retained by defendant 2, but 
:there was a strong protest on behalf of 
,the plaintiff against his eviction, and it 
iwas followed by the present suit. The 
jplaintift’s possession was not under or in 
'pursuance of the agreement, but de hors 
'the agreement. This doctrine could not 
therefore be any valid defence to the 
present suit. 

It has however been urged that at the 
date of suit it was open to the defendants 
to sue for specific performance of the 
agreement; he could equally plead in his 
defence that the Court should decree spe- 
cific performance of the contract in his 
favour and the Court having held that the 
defendant was entitled to specific per- 
formance, we should not interfere with 
that finding. 

No such relief was prayed for either in 
the original written statement or in the 
subsequent application for amendment, 
nor has the Court granted such prayer. 
All that the Court has done is that, after 
ft vague discussion of the nature of the 
rig^hts of the parties, it has ordered that 
the plaintiff’s suit be dismissed. It is 
therefore impossible to give effect to the 
judgment and decree of the Court as it 
stands. 

In the course of arguement a vague 
attempt was made to show that it was 
not necessary for defendant 2 to claim 
specific performance of the agreement, 
and that it was equally open to him to 
resist ejectment by proving that he had 
a subsisting right to enforce specific per- 
formance of the agreement at the date of 
suit. 

In support of this argument reliance 
was placed on the observation of Mukerji^ 


J. , in Ariff \. Jadu Nath Ma^mndar (4) 
(at p. 104) where it is said; 

Somewhat akin to the principle of Maddi.<fon v. 
Alder son {2), and owing its source to the same 
fountain head of equity in the doctrine euuu- 
ciated in the cases of which Walsh v. honsdale 

(5) is the type. Shortly put, it may, in the case 
of an action in ejectment, be said to be this: that 
an enforceable right on the part of the defendant 
to specific performance of a contract entitling him 
to remain in occupation is a good defence to the 
action. The doctrine was approved by Cotton, 
L. J., in Loivther v. Heaver (6) p. 264, and ex- 
plained by Lord Esher in Swain v. Ayres (7) 
p. 293 and Foster v. Beeves (8).” 

In Walsh X. Lonsdale (5), Tessel ^I. 

K. , said: 

“There is an agreement for a lease under which 
possession has been given. Now, since the Judi- 
cature Act, the possession is held under the agree- 
ment. There are not two estates, as there were for- 
merly, one estate at Common law by reason of the 
payment of the rent from year to year and ano- 
there state in equity under the agreement. There 
is only one Court and the equity rules prevail in 
it. The tenants hold under an agreement for 
a lease. He holds therefore under the same 
terms in equity as if a lease had been granted, it 
being a case in which both parties admit that 
relief is capable of being given by specific per- 
formance. That being so, he cannot complain of 
the exercise by the landlord of the same rights as 
the landlord would have had if a lease had been 
granted.” 

The result of this decision and the other 
decisions referred to in Ariffs case (4) has 
been summed up in Smith’s Leading Cases 
Vol. 2 (Edn. 1929), p. 116, under the case 
of Doe'd. Bigge v. Bell (9) as follows: 

“From the above cases, it now appears that 
the rule, in all Courts possessing sufficient equit- 
able jurisdiction, is that when a tenant has 
entered under an agreement, which is void as a 
lease, the matter is to be dealt with as if the 
lease had been actually granted, if either party 
elects to insist on that equity and shows that 
he is entitled to specific performance. 

Indeed it would seem that as stated by Field, 
J, in Re Maugham (10) at p. 958, there ie no 
distinction between a lease and an agreement to 

lease This rule is however confined to 

cases where specific performance of the agreement 
could and would be enforced if applied for*^ Gray 
V. Spyer (11).*’ 

Ariffs case (4) w’as also a case between 
a landlord and tenant. The observations 

(4) A. I. R. 1929 Cal. 101=112 I. C. 865=55 

Cal. 1090. 

(5) L18821 21 Ch. D. 9=52 L. J. Oh. 2=46 
L.T. 858=31 W. R.109. 

(6) L1888] 41 Ch. D. 248=58 L. J. Ch. 482=60 
L. T. 310=37 VV. R. 465. 

(7) [18881 21 Q. B. D. 289=57 L. J. Q. B. 
428=36 W. R. 798. 

(8) [1892] 2 Q. B. 255=61 L. J. Q. B. 703=07 
L. T. 537=40 W. R. 696. 

(9) [17931 5 T. R. 471=2 R. R. 042. 

(10) [18851 14 Q. B. D. 956. 

(11) [1922] 2 Ch. 22=91 L. J. Ch. 512=127 
L. T. 277=66 S. J. 387. 
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ot hi- i^ordsiiiii whicii weie oljitcr clicia 
he hcin^ of the opinion that the cleten- 
(lant's claim to specific i)erforiiiance of 
the aj^rcement was barred at the date of 
suit (see f). 1105) were limited to tlie facts 
of that case, and liis Lordship was not 
called lipon to apply his mind to a case 
like the present wiiere tlie defendants had 
not obtained or retained possession under 
the agreement relied upon by him and 
was required to ])erform certain acts be- 
fore iio could specilically enforce it. 

in Lngland a case like the present 
would fail, not under S. 24 (2), hut un- 
der S. 21 (3). Judicature Act, 1873. which 
permits of a counterclaim being enter- 
tained for specific j)erforinance of an agree- 
ment. and confers very wide powers on 
the Higli Courts in England to grant such 
relief in one and the same suit. 

How far these provisions can be availed 
of here, in view of the very limited i)ro- 
visions of the Civil Procedure Code as to 
defences by way of set off and counter- 
claim, or if they could be availed of in the 
mofnssil Courts witliout affixing to the 
counter-claim the necessary court-fee arc 
matters which need not he gone into at 
prosont, as no counter-claim for specific 
I^crformancc of the agreement was pleaded 
either in the original or in the amended 
wril.tcii statement. 

It is sufficient to observe that if it was 
opton to defendant 2 to counter-claim for 
specific performance of agreement, he 
■could have only done so if at the date 
when he counter-claimed, his suit for 
such relief was in time. It is hardly 
arguable tiiat a ])ovson seeking specific 
performance of an agreement can get round 
the pica of limitation by obtaining wrong- 
ful possession of the land in suit, and then 
pleading the agreement as a defence when 
his suit is barred by limitation. 

No counter-claim could have been en- 
tcitained when the application for ainond- 

ment was made; much loss can it now' bo 
pcrmitte.l. 

Pci haps the reason why dofendant 2 
thought of asking for an amendment of his 
J'ioading in the manner lie has done w-as 
that he was afraid of being mot with a 
pica, that no amendment could ho allowed 
l)enrntling Ihedefondant to claim specific 
performance of the agreemont after the 

|>oriod of limitation. 

Dofendant 2 lias to thank hinisolf if on 
acooiuit of resorting to tlio Collector for 
rolie. instead of taking n straightforward 
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course of filing a suit within tlie [leriod 

of limitation for siiecifio performance of 
the agreement on payment of I lie neces^ 
sary court-fee, he finds that he cannot get 
the land. Dnder the circumstances it is 
not necessary to go into the question whe. 

ther defendant 2 was entitled to specific 
performance or not. 

The issues as to the maintainability of 

the suit and the order of the Collector be- 
ing ultra vires have been decided in fa- 
vour o the plaintiff and have not been 
pressed before us. 

The only other questions which require 
our consideration are what compensation, 
if any, defendant 2 should get for improve- 
ments made by him on the land, and 
wliafc mesne profits, if any ho should be 
made to pay to the plaintiff. 

It is not seriously disputed that under 
B. 41, T. P. Act, the compensation which 
defendant 2 can claim is not to be based 
on w’ hat he has spent on completing the 
building, but what is the present value of 
the structures raised by him. 

With regard to mesne profits again it 
would appear that the plaintiff cannot get- 
all the profits the completed building has 
yielded to defendant 2, as such profits 
have accrued partly due to the structures 
raised by defendant 2. The fairest course 
would be to divide the rents realized by 
defendant 2 in proportion to the amount 
spent by the plaintiff on the purchase of 
the land and the construction made by 
him on the one hand and the amount 
spent by defendant 2 on the construction 
made by him. 

We t herefore set aside the decree of the 
lower Court, and pass a decree in favour 
of the plaintiff for possession, and we 
order that the compensation payable to 
defendant 2 for improvements to be as- 
certained as on this date, and also the 
mesne profits payable to the plaintiff 
from the date of dispossession to the date 
on which he is put into possession both 
being ascertained in the manner stated- 
above, be determined in execution pro- 
ceedings. 

As there are very few equities in favour 
of the plaintiff, and he succeeds more' 
owing to Iho failure of dofendant 2 to take 
proper and timely proceedings to enforce' 
his'lc-gal rights, we think that each party 
should bear his costs throughout. 

Milne, A. J. C. — This is an appeal 
against the decision of the learned Distric^ 
Judge, Sukkur, in a suit for possession of 
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the boui-hein half ofS. No. 197 in deli New 
Sukkur. The plaintiff Sirdar Mohonied 
Taber is a political pensioner who in 1919 
was residing in Sukkur; be had been made 
to reside there some time before the suit 
transaction and was anxious to return to 
Quetta. On 25th February 1919 he was 
granted the suit land by the Collector; 
the other half of the same survey number 
was granted at the same time to defendant 
2, K. B, Pirbux. a retired Deputy Collec- 
tor. The Collector requested the plain- 
tiff tc execute a private agreement with 
K. B. Pirbux to sell to him plaintiff’s 
half of the land at cost price if the plain- 
tiff got - permission to go and reside in 
Quetta by the middle of May following. 
The plaintiff executed the agreement with 
K. B. Pirbux on 25th March 1919. On 
or about 1st June the plaintiff was in- 
formed that he was permitted to go to 
Quetta provided he undertook to keep 
himself aloof from all political move- 
ments. Plaintiff left for Quetta on 4th 
June, he was thereafter called upon to exe- 
cute a conveyance in favour of defendant 
2, but he refused to do so. The Collector 
of Sukkur treated the refusal as a viola- 
tion of the terms of the lease granted to 
the plaintiff and cancelled the same in 
December 1920; the plaintiff was evicted 
and thereafter defendant 2 was granted 
the land by the Collector. 

Exhibit 42 is the order of the Collec- 
tor granting the land to the plaintiff; un- 
der Cl. 2 of this order the plaintiff was 
requested to execute a private agreement 
with K. B. Pirbux to sell him his half of 
the land at cost price if he got permis- 
sion to go to Quetta by the middle of May 
following. The agreement entered into 
by plaintiff with Government is Ex. 48; 
it contains no mention of the private 
arrangement with K. B. Pirbux; this is 
plaintiff’s formal agreement with Govern- 
ment prior to his occupation of land. Ex. 
57 is the formal grant; it contains no 
mention also of the private arrangement. 
It is clear then that the view taken by the 
learned District Judge that the obligation 
to convey the land to defendant 2 under 
certain circumstances was not a condition 
of the grant is correct. Plaintiff did 
agree with the Collector that he would 
execute the agreement to convey the land 
to defendant Sunder certain circumstances 
and he did execute that agreement. In 
the event of the failure of plaintiff to 
earry out this agreement with defendant 


2, defendant 2’s remedy was by a suit- 
for specific performance of the agreement. 
The order of the Collector then in can- 
celling the grant to the plaintiff on the 
ground that he had failed to comply with 
one of the terms of the grant was not 
justified. The suit was not defended 
by Government. 

The lower Court has held that defen- 
dant was entitled to raise the defence of 
part performance. This defence was 
raised at a late stage in the case though on 
facts pleaded at the outset and appellant- 
has contended that it was not open to the 
Court to allow the defendant to amend 
his pleadings and raise this defence. It 
appears that the plea does not raise any 
disputed question of fact but is one of law 
pure and simple; but as I am of opinion 
that the defence is not open to the defen- 
dant, it is perhaps unnecessary to consider 
the question whether the amendment 
should have been allowed or not. 

It is laid down in Story on Equity, para 
762, that the acts relied on should appear 
to be done solely with a view to the agree- 
ment being performed. The fact relied 
on by defendant 2 is that he was in posses- 
sion of the property; he was not however 
put in possession by plaintiff' but -was put 
in possession by the Collector after the 
plaintiff' had been unjustly evicted. It is 
stated more specifically in para. 763 of the 
same volume that 

“mere i>ossession of laud contracted for will not 
be taken as a part performance, if it be obtained 
wrongfully by the vendee or would be wholly in- 
dependent of the contract.’* 

In the present case the possession was 
obtained wrongfully: defendant 2 claims 
under defendant 1 who wrongfully evicted 
the plaintiff'. Plaintiff has done nothing 
in the matter so that any action of his 
should be referred to the contract. Ir 
Mahomed Musa \.Aghore Kvmar Gangitli 
(l2), at p. 818 (of 42 Cu7.), it is clearly laid 
down that the equity results. from acts 
done in execution'of the contract; the bar- 
gain should be acted upon to some extent 
before the equity arises. In Bapu Apaji y. 
Kashinath Sadaha (13) the defendant had 
taken possession under the agreement. In 
Baviappa y. Yellappa (14) at p. 312 (of 
52 Bom.) it was held that possession 
coupled with the agreement to sell, wiH 

(12) A. I. R. 1914 P. C. 27=28 I. C. 930^4^. 

A. 1=42 Cal. 801 (P. C.). 

(13) [1917] 4 Bom. 438=39 I. C. 103 (F.B.). 

(14) A. I. R. 1928 Bom. 150=109 I. 0. 532=52 

Bom. 307. 
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ordinal il> a defence even if the 

agreement at the time of the defence is 
not capable of specific i)erformance. Tn 
rhat case the agreement was between 
mortgagors and mortgagee. 

Defendant 2 contends that his posses- 
sion must he refen-ed to the contract; it 

as on the strength of tliat contract that 
the Collector acted and evicted the plain- 
tirt. But it would he too far-fetched to 
hold that plaintiff’s eviction and the 
giving possession of the land to defendant 
2 were acts done in pursuance of the con- 
tract. Tn VenkotrfilL Dawodor v. 3/u/- 
lappa Bhimnppa (15), tlie case relied on 
hy the learned District Judge the defen- 
dants were already in possession; the fact 
rliat they were allowed to continue in 
possession may he referred to the con- 
tract. But in the present case there is 
alisolutely nothing tliat can he said to 
have been done in pursuance of the agree- 
ment between plaintiff and defendant; 
tlierefore tlie doctrine of part ]ierfor- 
rnance does not apply. 

Defendant 2 further contends that apart 
horn agreement and part performatice, he 
i-; ontifded to remain in possession as 
lie has or Imd at the time of the institu- 
(ion of the suit a right to specific perfor- 
nri.nce hy itlaintiff of liis agreement to 
emivoy tlie land to defendant 2. 

The principle in question has lieen con- 
sidered in Ariff v. Jadii Nath (4). The 
two conditions laid down are; (l) there 
must he a contract of which specific perfor- 
mance can he obtained at the time the suit 
is filed, (2) the title acquired by specific 
performance would give a good cause of 
action or a good defence. The English 
cases on which the doctrine is founded are 
dealt with in Ariff w J adu Nath (4). 
In Walsh v. Lonsdale (5) it was held that 
a tenant holding under an agreement for 
a lease is on the same terms is equity as if 
11 lease had been granted, it being admitted 
that tlio relief was capable of being given 
by specific iiorformanco: the landlord’s 
action in jiroceeding against the tenant on 
Mie same footing as if lease has been gran- 
ted w'as upheld witliout the lease being 
executed. In Swain v. At/ res (7) at p. 293 
Lord Eslier, M. R., opined that whore 
such a state of things exists that a Court 
of equity would compel specific perfor- 
mance of an agreement for a lease hy exe- 
cution of the lease, the case should he 

(15) A. I. R. 1922 Ihim. 9=CG 1. C.SGS=4n Boni 
722. 
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treated as if such a lease had been granted 
and was actually in existence. In Loio^ 
ther V. Reaper (0). at p. 264. Walsh v. 
Loyisdale (5), was approved: a tenant 
holding under an agreement for a lease of 
which specific performance would be de- 
creed stands in the same position as if 
the lease had been granted being entitled 
to equity to have a lease granted, tlie ten- 
ant s rights ought to be dealt with in the 
same way as if a lease liad been granted 
and do not depend on its having lieen ac- 
tually granted. In ^lanchester Brewery 
Co. Combs (16), it was held that the 
jilaintifl being clearly entitled to specific 
pei formance of the agreement under wliich 
defendant was in possession of an hotel, 

could sue in the same manner as if the 
original agreement had actually been exe- 
cuted. 

Now even if this proposition be accep- 
ted, it would appear that in Ariff v. Jadn 
Nath (4), Mukerji, J., was apparently of 
ojiinion that it would he necessary to 
claim specific possession: 

“Maddison and Alderson gives him higher 
rights making it unnecessary for him to have 
specific pcrfoimauce of the contract, at p. 1103,’* 

The question whetlier in an ejectment 
suit the defendant can counter-claim 
specific performance of an agreement to 
execute a registercl transfer was consi- 
(lerel \nSnya Bya v. J/(/. K yaw Shun {ll). 

It was held that there is nothing to pre- 
vent a Judge treating the counter-claim 
as the plaint in a cross suit and hearing 
the two togetlier if he is so disposed and 
if the counter-claim is properly stamped. 

On the reasoning however in that case 
the two suits are separate suits: and the 
cases in which an amendment of pleading 
was allowed to admit of a plea barred by ' 
limitation do not lielp the defendant. It 
is not open to defendant to claim specific 
performance now. Defendant however is 
in the circumstances entitled to compen- 
sation. I concur therefore in tlio order 
proposed hy my learned brother. 

P.N. /r.k. Order accordingly, 

(IG) [1901] 2 Ch.l\G0S=70L. J.Ch.au. 

(17) A.I. R. 1924 Rang. 34G=S2 1. 0. 721=2 
Rang. 27G. 
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Secy, of State — Defendant, 

Suit No. 331 of 1929, D^idod on 8th 
January 1931. 
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(a) Income-tax Act (1922), S. 67^ Suit 
for refund of income-tax refused by income- 

tax authorities is not barred* / j « 

Though the proceduie for grant or refund of 
income-tax is ordinarily made part of the assess- 
ment procedure, it does not become a question of 
assessment. Consequently _ a suit for refund of 
income-tax refused bv the income-tax authorities 
is not barred by S. G7. ^ 

^ (b) Income-tax Act (1922), S. 48 (2) 
Transferee of profits under will of deceased 
partner accruing due before his death is not 
entitled to refund of income-tax paid in res- 
pect of such profits. 

Section 43 (2) applies to an assessee of the year 
for which the assessment is made or a person who 
would have been au assessee if his own income 
apart from that of the firm reached the minimum 
and does not apply to a person who dies before 
the assessment on his own income is made. 

K, a partner of the firm bequeathed to his 
widow P his share of the profits of the firm and 
subsequently died in December 192G. The firm’s 
profits were taxed for the income-tax year 1927-28 
the accounting period being from October 1925 to 
October 1926. P applied for the refund of the 
tax pavable on the profits which she received from 
K. Her application was refused. 

HeUh that K or his estate was at no time en- 
titled to a refund; (a) because he was not a person 
who paid the assessment on the firm for 1927-28 
nor was he liable to pay that assessment or any 
part of it, having died in December 1926; (b) as 
he could not himself have been an assessee in the 
assessment year 1927-23 and consequently P was 
not le::ally entitled to any refund; A. I. R. 1927 
Cal. sis, Rel. on. ' [P 50 0 1] 

Kimatrai Bhojraj — for Plaintiff. 

C. M. Lobo, Government Pleader — ■ for 
Defendants. 

Judgment. — This is a suit by the 
plaintiff for recovery of a refund of 
income-tax paid, which refund has been 
refused by the income-tax authorities. 

The facts are as follows: 

There was a firm of Messrs. Kadirbhov 
Karimji doing business as timber mer- 
chants at Karachi; in December 1926 the 
senior partner of the firm, Kadirbhoy, 
died, and the partnership was dissolved. 
The firm was assessed for their own 
financial year from October to October; 
thus for the income-tax year April 1927- 
28, the firm’s accounting period was Octo- 
ber 1925 to October 1926. Kadirbhoy l^e- 
queathed to his widow, the plaintiff, his 
share of the profits of the business. The 
firm was treated as a registered firm and 
the firm s profits were taxed for the 
income-tax year 1927-28 at the maximum 
rate of 18 pies. The partners under 
S. 48 of the Act applied for a refund of 
the tax, the rate at which their indivi- 
dual incomes were liable being less than 
the maximum rate. Plaintiff also applied 
^is a partner for a refund of the tax pay- 
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able on the profits which she received 
under her deceased husband s will. This 
application was refused on the ground 
that she was not a partner in the firm and 
was not entitled to a refund under S. 48 
of the Act. Two issues have been tried as 
preliminary issues. The first is; (issue 7 

of the issues framed). 

‘Ts the suit as framed competent ? 

And the second is: (2nd part of issue 3 
of issues framed). 

“ Has the plaintiff any claim to re- 
fund ?” 

On the first of these issues, I hold in 
the affirmative and on the second, in the 
negative. 

On the first preliminary issue, the de- 
fendants rely on S. 67, Income-tax Act, 
which bars any suit to modify or set aside 
any assessment made under the Act. De- 
fendant contends that the Act is complete 
in itself, that the Act gives all the neces- 
sary remedies and S. 67 bars access to the 
civil Courts. 

Plaintiff, on the other hand, contends 
that Ss. 30, 32 and 33 are limited in their 
scope; they apply to appeals against as- 
sessments made; they do not apply to the 
grant of refunds or to refusals to grant 
refunds. There is no provision made in 
the Act for appeals against a refusal to 
give a refund under S. 48 and the suit 
does not raise any question of assessment 
so as to be barred by S. 67. 

The Government Pleader on behalf of 
the defendant replies that under Er. 36 
and 37 the procedure in the case of re- 
funds is practically the same as the proce- 
dure for assessment, and the question of 
refund and assessment is dealt with in 
one proceeding and under one form, and 
that assessment is determined after de- 
ciding whether a refund is or is not due. 

I cannot hold however that because 
the procedure for grant or refund is ordi- 
narily made part of the assessment proce- 
dure, that therefore it becomes a question 
of assessment. The provisions for assess- 
ment and the provisions for granting re- 
fund are in the Act entirely separate. A 
person wlio is not an assessee may be en- 
titled to a refund. S. 67 refers to assess- 
ment. There does not appear to be any 
provision for appeal against an order re- 
fusing a refund. I hold that S. 67, which| 
refers only to assessment does not bar thej 
suit. The second preliminary issue is whe- 
ther plaintiff is legally entitled to any re- 
fund. Under S. 3 the profits of a firm 
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.Tie to income-fax. Tinder 8. 2G, as 

it stool in Match 1028. the assessment 
was to he tna le on the firm as constituted 
at the time the a^sr^ssment was made; the 
assessees weie the mend/ors of the firm 
as const it ute l at ttu; time the assessment 
was rna do. Tims jdaintiffs husband was 
not liahh' for the assessment or any part 
of it payable i)v the firm for the year 

ft 

1927 -28. tlie assessntent havint^ been 
male in March 1928, and plaint ill's lius- 
band haviiiL; died in December 192G. 

bnilher the estate of a deal person 
cannot be assessel to incfimc-tax: Mitchell 
V. .^/cAc/7 and Co. (1). The income-tax 
authorities were not rei)reson(ed in that 
case, but ttie Cif)vernment Pleader lias ac- 
cepted the proposition laid down therein. 
8. 48 (2J applies in the case of a meinlier 
of a firm when the rate of income-tax ap- 
|plicable to his private income is less 
than the rate at wbicli liis firm is as- 
sessed. ft applies then to an assossee of 
jtlio year lor which the assessment is made 
| 0 r a person who would iiavc been an as- 
■ sessee if ids own income, apart from that 
;of tPe linn, reached the minimum, that 
|is, it cannot apply to a person who died 
jheforo the assessment on his own income 
is Ilia ie. There was no rate of incomo- 
'lax applicable to plaintitY’s husband for 
the year 1927-28 as he or hiseslatowas 
not liable to income-tax for that year. 

Plaintitt s husband or his estate was at 
no lime entitle 1 to a refund: (a) because 
he was not a person wlio paid the assess- 
ment on tiiG lirm for 1927-28 nor was he 
liable lo pay tiuit assessment or any part 
of it; (l)j as 1)0 could not himself have been 
an assesseo in the ass(;ssment year 1927- 
28. Plaintitt tlien cannot claim as heir to, 
or constructive owner of, any refund. 

Tliconly provision of law whicli jiiain- 
tiff has put forward is 8. 48, Tncoino-tax 
Act, and it is clear that plaintill' was not 
a parlncr in tlm iinu so P 0 entitled 

to the henclit of the provisions of that 
section. 8he was merely entitled under 
the will of her deceased linsband to cer- 
tain profits winch ha-1 accrued to the deceas- 
ed. I\[r. Kimatrai has ari^ued tliat 1 hero lias 

been a clian.c'o in the constitution of the 

nrm, and I hat defonriant has detained 
onc-seventh of the refund duo to tlie lirm 
which l^elon.qod to the deceased i.artner 
and tho^ lilaintiir is entiiled to tliat re- 
fund There is liowever no question of 
detention of part of tlie refund; tlio refund 
(1) A. I. R. 1927 Cal. 518=103 I. 0. 120 


is payable^ to each individual partner if 
ms total income is assessable at a rate 
less than the maximum. There is no 
question of a lump refund to he divided 
amonpt the partners. Plaintiff s suit is 
therefore dismissed with costs. 

I’.N./li.K. Suit dismissed. 

A. I. R. 1932 Sind 50 

Milne, J. C. 

Official Assigyiee — Applicant. 

V. 

Mt. Parameshwaribai—Opijoneni,, 

Misc. Judicial Case No. 209 of 1930 
Decided on 29th June 1931, 

(alPresidencyTowns Insolvency Act (1909) 

® by insolvent of half of his undi- 
vided one sixth share to his >vife-Sale deed 
mentioning that other half belonged to his 
sons Official Assignee applying under S. 7 
challenging sale under S. 53, T. P. Act, and 
also contending that he has disposing power 
over son’s interest— Application lies against 
wife— But son’s claim cannot be dealt with 
under S. 7. 

The insolvout sold half of his undivided l/6th 
sliaro in immovable property to his wife in con- 
sideration of an alleged debt duo and further al- 
leged in the sale deed that the remaining l/l2th 
belonged to his sons. The Official Assignee ap- 
plied under S. 7 challenging the sale under S. 63, 
T. P. Act, and further contending that ho had 
disposing power over the son’s interest as being 
liable for payment of tbe father's debt. 

Held : that the application as against the wife 
could bo entertained ns the Official Assignee 
claimed a higher title than the insolvent’s but 
that the son’s claim could not bo dealt with 
under S. 7 ns the Official Assignee did not claim 
a higher title than the insolvent : A. I. B, 1926 
Cal. 507 ; .4. I. B. 1920 Sind 94 and A, I, B. 
1929 Sind 1:35, Bel. o«.; .1. i. B. 1929 Mad. 705, 
not Foil. LP 51 C 1] 

(b) Interpretation of Statutes — English deci- 
sions Provisions of English Act repeated — 
Interpretation by English decisions should be 
followed. 

If provisions of an English Act are repeated in 
practically the .«amo terms in an Act of the 
Indian Eogislatuio and those decisions had in 
England been interpreted in a long course of 
decisions in a particular manner, the Indian 
Legislature should bo deemed to have intended 
that the interpretation sliould bo followed. 

LP51 C 11 

Pahlaj.^ing B. Adwaui — for Applicant. 

Chabaldas Bochiram — for Opponent. 

Order. — This is an application by the 
Official Assignee under S. 7. Presidency 
Towns Insolvency Act, made in the fol- 
lowing circumstances. On a petition 
presented on 12th September 1928, one 
Atmaram Kijhumal, husband of opponent 
1, and father of opponents 2 and 3, 
was adjudged insolvent. The insolvent 
owned an undivided l/6th share in im- 
movable property in Shikarpur. The in- 
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solvent in April 1926 sold half of this 
share, i, e. l/i2bh to opponent 1 his 
wife, in consideration of an alleged debt 
due. The insolvent farther alleged in 
the sale deed that the remaining l/l2th 
belonged to his sons, opponents 2 and 
3. The Offieial Assignee challenges the 
sale to opponent 1 under S. 53, T. P. 
Act, as being made with intent to de- 
feat and delay the creditors of the hus- 
band. The Official Assignee further con- 
tends that he has a disposing power over 
the sons’ interest as being liable for pay- 
ment of the father’s debts. The Official 
Assignee prays that the sale to opponent 
1 be set aside and for a declaration 
that the Official Assignee has a disposing 
power over the whole l/6th share for the 
benefit of the creditors of the insolvent. 
An initial objection has been taken that 
the application does not lie under S. 7. 
That objection cannot be upheld in res- 
pect of the application against the wife 
of the insolvent ; here the Official As- 
signee claimed a higher title than the in- 
solvents : Jnanendra Bala Dehi v. 
Official Assignee of Calcutta (l). 

The application against the sons is on a 
I different footing. The Official Assignee 
jdoes nob claim in this respect a higher 
title than the insolvent. The Official As- 
signee relies on certain rulings to show 
that such an application lies under S. 7 
and it is clear that that view is taken by 
the Madras High Court. It was so held 
in Bam Chandra Iyer v. Official As- 
signee of Madras (2). The learned Judges 
who decided that case were of opinion 
that their ruling was in accordance with 
the English law of Bankruptcy, relying 
on the case of Morly v. White (3). In 
Official Assignee of Madras v. Nara- 
simha Mxcdaliar (4), in which the same 
question arose, it was held that the Eng- 
lish practice was to the contrary but that 
in view of the different conditions in 
India a different construction should be 
put on S.7, Presy. Towns Insolvency Act. 

Now that section was enacted in al- 
most the same terms as S. 72, Bankruptcy 
Act, 1859 and the parallel provisions of 
the Acts of 1883 and 1914. I would 
have no difficulty in holding that if the 
provision of an English Act were repeated 


J T 5* 597=54 Cal. 251. 

^^'^=54 Mad. 739. 

(4) A. I R. 1929 Mad. 705=118 I. 0. 506 
Mad. 717 (F. B.). 
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in practically the same terms in an Act' 
of the Indian legislature and those provi- 
sions had in England been inlei’iireted 
in a long course of decisions in a parti- 
cular manner that the Indian legislature^ 
intended that that interpretation should; 
be followed : Jay v. Johnstone (5). 

No other High Court has finally pro- 
nounce! on the subject. In Haridas v. 
Lalluhhai (6), the parties appear to have 
submitted to the jurisdiction of tlieCourt. 
In Anand PrakasJi v. Narain Das Dori 
Lai (7), it does not appear that the ques- 
tion of the jurisdiction of the Court was 
raised. In Anwar Khan v. Mohamad 
Khan (8), Official Deceiver v. Tirathdas 
Meioaram (9) and Atmaram U dhavdas v. 
Dayaram (10), the Official Peceiver 
claimed a better title than the insolvent. 

It seems to have been the general opi- 
nion that under the English Act of 1869 
as a general rule the assignees or trustees 
in bankruptcy having a demand at law. or 
in equity against a stranger to the bank- 
ruptcy, could not claim that that demand 
should be prosecuted in the bankruptcy 
Court, unless the trustees claimed by a 
higher or better title than the bankrupt 
or the stranger submitted to the juris- 
diction of the Bankruptcy Court ; 
Williams’ Law and Practice in Bank- 
ruptcy, Edn. 13, pp. 393 to 396. The 
exceptions noted on pp. 394 and 395 can 
be explained on the grounds stated in 
Jnanendra Bala Dehi v. Official Assig- 
nee of Calcutta (l), the Court has juris- 
diction to entertain the question but as a 
rule would not entertain a proceeding 
against a third person against whom the 
Official Assignee claimed no higher title 
than the insolvent. There seem to have 
been special circumstances in the excep- 
tions quoted. In Ex parte Anderson (ll), 
the assignee applied that the sale was as 
against him void : cf. also Ex parte Co- 
hen (12) and Ex parte Macdonald (13). 
The cases Morly v. Whit- (3) and Ex 
parte Gordon (14) seem to have been de- 
cided on the ground of convenience. 

(5) [18931 1 Q. B. 25. 

(6) . A. I. R. 1931 Bom. 50=55 Bom. 110. 

(7) A. I. R. 1931 All. 162 =135 I. C. 119 = 53 

All. 239 (P. B.). 

(8) A. I. R. 1929 All. 105 =1131. C. 819 = 51 

All. 550 (F. B.). 

(9) A. 1. R. 1927 Siud 66=97 I. C. 321. 

(10) A. I. R. 1929 Sind 94=115 I. C. 330 

(11) [18771 5 Ch. 473 = 39 L. J. B. K. 32 

(12) [18781 7 Ch. 20 = 41 L. J. K. B 17 

(13) [1871] 24 L. T. 475=19 W. R. 717. 

(14) [18781 8 Ch. 555 = 42 L. J. B. fC. 41. 
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The proviso added to S. 102, Bank- 
rupfccy Act, 1883 would not therefore 
imply any change in the jurisdiction of 
tlie Bankruptcy Court or in the principles 
on wliich it exercises that jurisdiction. 
The Court had under the Act of 1869 un- 
limited jurisdiction but did not as a rule 
entertain proceedings against strangers to 
the bankruptcy. Under the Act of 1883 
the powers of county Courts were limi- 
ted in one respect : they could not enter- 
tain a claim in respect of a stranger when 
the amount was over £200 unless the 
parties consented. The fact that county 
Courts were not allowed to exercise juris- 
diction in respect of claims over £200 in 
value unless with consent would not im- 
ply that any change in the principles on 
which the High Court was to exercise its 
jurisdiction was intended : the High 
Court had as before unlimited jurisdic- 
tion : the question whether it should 
exercise that jurisdiction was still a ques- 
tion of its discretion. 

The position would appear to be the 
same under S. 7, Presidency Towns In- 
solvency Act. ^ The discretion of the 
Court is recogni;ied in Ham Chandra Iyer 
v. Official Assignee of Madras (2) al- 
ready quoted : though the principle is 
stated conversely : 

“discretion being reserved to the Court to decline 
to exercise jurisdiction in unsuitable cases.” 

In Official Assignee of Madras v. 
Narasimha M 2 t>daliar (4) Coutts Trotter, 
C. J,, was content to leave the matter to 
the discretion of the Judge whether in 
any given case he should deal with such 
a claim in the Insolvency Court or refer 
it to the machinery of an ordinary suit. 
Beasley, J., relied on the statement of 
law of Rankin, J., in Jnanendra v. Offi- 
dal Assignee of Calcutta (l), above re- 
ferred to. Tiiere does not appear to he 
any real difference of opinion as to the 
legal position. 

I cannot however find any ground for 
holding that Courts in India should exer- 
cise jurisdiction under S. 7 in eases where 
English Courts would not. Beasley, J., 

I may note, was of opinion that only 
simple cases capable of easy and speedy 
proof should be dealt with under S. 7. I 
can find little ground of convenience for 
taking the view adopted in Official As- 
signee of Madras Y. Narasimha Mudaliar 
(4). If the matter is simple it can bo 
dealt with as a short cause and a speedy 
decision obtained. If it is a complicated 


matter, the authorities are agreed that 
the procedure should be by suit. I 
therefore hold that the sons’ claim 
cannot be dealt with under S. 7. 

As regards the wife’s claim, there is 
the fact that the sale to her was' made 
about the time the husband’s property 
was to be attached in a pending suit. It 
was a suit for account against the hus- 
band. The preliminary decree, Ex. 13, 
was passed on 30th November 1925. Tl^e 
sale to opponent 1 took place on 3rd 
April 1926. Ex. 14 of 7th May 1926, is 
the plaintiffs’ application for attachment 
in that suit : he stated that the Commis- 
sioner after examination of the accounts 
had reported in his favour and that the 
defendant was therefore endeavouring to 
dispose of his property. It is clear from 
Ex. 11, the insolvent’s schedule of debts, 
that the debts which caused his insol- 
vency were incurred in 1925 and 1926. 
In the sale deed to his wife the insolvent 
emphasized the fact that the remaining 
half-share belonged to his sons : the docu- 
ment is really a warning to creditors to 
keep their hands off his property. The 
consideration for the sale was loans from 
his wife. No attempt has been made to’ 
prove the loans. The reason given by 
the insolvent for not producing his books 
is disproved by Ex. 12. The insolvent’s 
statement in respect of these loans (Ex. 8 
lines 10 — 16) is contradicted by his state- 
ment before the Official Assignee ; Ex. 9. 

The insolvent’s wife has not contested 
the claim. In the circumstances little 
moi*e than formal proof would have been 
required but there are substantial grounds 
for holding that the sale by the insolvent 
to his wife is void under S. 53, T. P, Act 
and I hold accordingly. 

It is contended that the application is 
time barred. The sale is dated 3rd April 
1926. The present application was made 
on 6th May 1930. Opponent relies on 
Art. 91, Limitation Act, but limitation 
does not run till the plaintiff knows the 
facts entitling him to have the instru- 
ment concelled. Presumably the Official 
Assignee did not know of the facts till 
the insolvency proceedings commenced in , 
1923. The insolvent was adjudged on 
12th September 1928. It was held in 
Official Bccciver v. Dayaram (10) that 
an application under 4, Provincial 
Insolvency Act, could be made within the 
longer period of limitation prescribed for 
an ordinary suit to claim the relief which 
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could be claimed in an ordinary suit 

instituted under S. 53, T. P. Act. 

It was also contended that the Court 

has no jurisdiction as the property vvas 
situated outside the jurisdiction of the 
Court, but the ruling in Official Beceiver 
V. Jankibai (15) is against that con- 

tention. . . 

I therefore set aside the sale m tavour 

of opponent 1 and declare that the 

same is bogus and void; that the applicant 

is entitled to the property sold for the 

benefit of the creditors. Opponent i and 

3 to bear their own costs remaining costs 

on opponent 1. , 

Orde r accordtngiy. 

(15) A. I. R. 1929 Sind 135=114 I. C. 112. 
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Jethanand — Applicant. 

V. 

'Partahrai — Opponent. 

Criminal Revn. Appln. No. 5 of 1931, 
Decided on 31st August 1931 from an 
order of Special First Class Magistrate, 

Kaia^hn^I Ss. 477-A and 465 

—Firm— Partners A and B — A writing ac- 
count books— Deposit by A but entry in name 
of third person C — Firm sustaining loss— 

C recovering from firm amount in his name 
in small cause suit — B charging A under 
Ss. 477'A and 465— A admitting having made 
change in name of depositor but giving no 
proper explanation — No charge made by B 
against A in small cause suit — Yet A should 
not have been discharged — Further inquiry 
held to be necessary. 

There was a firm consisting of two partners A 
and B. A was in charge of the account books 
and used to keep accounts. He made a deposit 
with the firm but the entry in the accoui^ ^ 
was made in the name of a third person C. The 
entries in katcha rokar and in the pacca rokar 
showed that the deposit was really made by A 
but were entered in the account books proper as 
made by C. A admitted having changed the 
name of the depositor from d. to C but could not 
give proper explanation for it. G had in the 
meantime recovered the amount standing in his 
name from the firm in a small cause suit. In 
that suit B had made no allegations against d. 
Subsequently B filed a criminal complaint 
against d under Ss. 477 and 465. The com- 
plaint v/as dismissed as the Magistrate thought 
that the same question could not be tried again, 
having been considered in small cause suit. 

Held: that under the circumstances of the case 

even if complainant B was lax in his conduct 
of the case in the Small Cause Court if as mat- 
ter of fact there had been falsification of the 
accounts, it was still open to him to lodge a 
criminal complaint on the facts alleged. It 
might be a difficulty in his case that he did not 


raise that contention m the civil proceedings 
But so far as the present •coiiiplamt \vas con 
cerned, there were plain alterations m the com 
plainant’s books of account which' the ^^cused 
Emitted were made by him which showed that 
a certain deposit was first shown as made by the 
accused and the entry was subsequently altered 
to show that tho deposit was made by C. Bo 

reasonable explanation had been ^ 

chance in the account was made and the accusea 
should not have been discharged until the Magis- 
trate had had before him some satisiactory e. 
planation of the change in the accounts^ ^ 

(b) Penal Code ( 1860 ), Ss. 477-A end 463 

—Not S. 477 butS. 463, P®"®* ^ 

erned by Criminal P. C. (1898) S. 195 (1) (c). 

The provisions of S. A, le .-w v 

not covered bv the provisions of b. lyo UMc; 

S. 195 (1) ( 0 ) refers in the first place to 
punishable under S. 463 (forgery) Penal Code, 
and that would no doubt include the lari- 
ous offences of which forgery was au 
The definition of forgery is given in S. 463 and 

would cover the various sections in which the 
word “forgery” is used. ButS. 477-A does not 

contain any reference to forgery. 

own definition of the oSences enacted therein. 

5 I. C. 379 Dist. l-P ^ 

Motiram Idanmal — for Applicant. 

Tarachand Khimandas — for Opponent. 

C. M. Loho, Public Prosecutor— lov the 

Crown. , . • i .1 ■ 

Judgment. — The complaint in this 

case was lodged against the accused un er 
Ss. 165 and 477-A, I. P. C. Process was 
issued under S. 477-A. It was al egec 
that accused was first a servant and subse- 
quently became a partner of the com- 
plainant. It was accused’s part to wiute 
up the books of account. In Sambat 198o 
aecused was asked to complete the books. 
But instead of doing so be left the part- 
nership. The complaint against him is 
that he falsified an entry in the firm s 
books relating to a deposit made by him- 
self on 13th Akhar 1985 so as to make 
it appear that the deposit was made in 
the name of his brother-in-law Dderno- 
mal. The firm had suffered losses and if 
the deposit remained in the name of the 
accused he would not have been able to 
recover the money. The allegation is 
that he falsified the books to show that 
the deposit was made by his brother-in- 
law. His brother-in-law XJdernomal sued 
the firm and recovered this deposit in 
addition to another deposit made by him. 
The accused was discharged by the learned 
Special First Class Magistrate, Karachi, 
and the complainant 'has now come to 
this Court in revision. 

The complaint is based on three entries; 
Exs. 2-B, 1-C, and 1-D in the complain- 
ant’s books relating to the deposits made 
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i)y the accusel on the 13th Akhar. The 
entry Ex. 2-B is male in the ya4asnt 
which does not appear to be a regular 
account book but si!n[)ly a note book kept 
of entries to be male in the katcha 
rokar. The entry inthoyalasht shows 
that the deposit of Rs. 230 was mala by 
the accusal and so does the entry in the 
katcha rokxr. Ex. 1-0 and in the pacca 
rokar Ex. 1-D. The entry Ex. 1-D was 
iiowever subsequently written over the 
name of (Jdernornal, being written over. 
This is a transaction whicii obviously 
requii'es explanation. The deposit which 
was originally shown asliaving l^een made 
by the accused was subsequently sliown 
in the pacca rokar as a deposit made by 
Udernomal. Tlie accused admits that he 
made this correction and the explanation 
given by him is tliat the deposit was 
really made by Udernomal that com- 
plainant s brotlier Hemandas told him 
that Udernomal had asked for the amount 
and Hemandas liad written to him pro- 
mising to pay the amount, that when pay- 
ment was Tuade Udernomal said that the 
chit had been lost and the accused ac- 
cordingly made the change at Hemandas’ 
request so that Udernomal should not 
claim tlie amount a second time. But it 
would have been a simple matter for 
Hemandas to have taken a receipt from 
Udernomal clearly stating the facts of 
the transaction when the repayment was 
made so tliat there could have been no 
possibility of Udernomal’s producing the 
letter in support of a claim for any ro- 
[layment a second time. No reasonable 
ground has been urged why this simple 
ordinary procedure should not have been 
followed instead of making tlie false entry 
in the complainant’s book the purpose of 

wliich lias not oven now been clearly ex- 
plained. 

The learned Special First Class Magis- 
trate has hold that the allegations now 
made were not made when Udernomal 
sued in tlio Small Cause Court for tlie 

return of both the deposits, l-lx. l-F is 

tlie written statement of the defendant 
(not com plainant) in the Small Cause Court 
suit. In para. 3 lie made allegations of 
bad faith against liis partner Partab Rai. 
He did not spocilically allege the falsi- 
fication of accounts, tbe subject of the 
present complaint. The finding in Iho 
Small Cause Court suit was that both the 

1 1 n r ^ ernonial. The 

learned Magistrate was of opinion that 
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the Court was precluded from trying the 
same question again. Bub even if com- 
plainant was lax in his conduct of the 
case in the Small Cause Court if as a mat- 
ter of fact there had been falsification of 
the accounts it is still open to him to 
lodge a criminal complaint on the facts 
alleged. It may 1)6 a difficulty in his 
case- that he did not raise that contention 
in the civil proceedings. But so far as 
the present complaint is concerned there 
are plain alterations in the complainant’s 
books of account wldch the accused ad- 
mits were made by him which show that 
a certain deposit was first shown as made 
by the accused and the entry was subse- 
quently altered to show the deposit was 
made by Udernomal his brotber-in-law. 
No reasonable explanation has been given 
why this change in the account was made 
and the accused should not have been 
discharged until the Magistrate had had 
before him some satisfactory explanation 
of the change in the accounts. It may 
be noted that the explanation given by the 
accused in his statement to the Court 
was not put to the witness Hemandas; 
it was the accused’s case that the 
change was made under instructions from 
Hemandas. 

A further point has been taken that 
the sanction of the Small Cause Court is 
required for this prosecution. The Small 
Cause Court suit was a suit against the 
firm in which, according to the com- 
plaint accused is a partner. Accused was 
examined as a witness in the case and 
produced the entries complained of. The 
oiiponent relies on Teni S/ia/i v. Bolahi 
Shah (l) in which it was held that 

S. 463, I. P. C. referred to in S. 195 (o), 

Criminal P. C. covers forgery of the des- 
cription for which a penalty is provided 
under S. 467, 1. P. C. Applicant con- 
tends in the first place that opponent 
was not a party lo the suit he was not 
served as a party nor did he appear as a 
party. But without going into this ques- 
tion I \Yould hold that the provisions of 
S. 477-A are not covered by the provi- 
sions of B. 195 (i) (c). S. 195 (l) (o; refers 
in tlio first plnco to olYenoes punishable 
under S. 463 (forgery) and that would no 
douiit include the various offences of 
which forgery was an element. The de- 
finition of “forgery” is given in S. 463 and 
would cover the various sections in which, 
the word “forgery” i s used. But S. 477-A | 
(1) [Uioei 11 Ct ~L jV 280=6 1. 0. 879. 
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does not contain any reference to forgery. 
It contains its own definition of the of- 
fences enacted therein and the ruling 
Teni Shah v. Bolahi Shah (l) would 

therefore notai^ply. 

I hold therefore that the accused has 

given no reasonable explanation of the 
admittedly false entries in the com- 
plainant’s books which he admits have been 
made by him. I am of opinion that he 
was improperly discharged and I there- 
fore direct the District Magistrate by 
himself or by any Magistrate subordinate 
to him (I would suggest a Magistrate 
other than the Magistrate who has tried 
the case) to make further inquiry into 
the complaint against the accused. 

B.V./R.K. Order accordingly. 
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MIL^"E, J. C. Ai^D Aston, A. J. C. 

Naioat Kamal — Appellant. 

V. 

Emperoi — Opposite Party. 

Criminal Appeal No. 289 of 1931, De- 
cided on 19th November 1931. 

^(a) Evidence Act (1872), S. 24— Zemin- 
dars connected with investigation are per- 
sons in authority. 

Where zamiudars are directly connected with 
the investigation by the direction of the police 
then they are clearly persons in authority within 
the meaning of S. 24, and any confession made 
to them by an accused person under an induce- 
ment offered to him is inadmissible in evidence. 

LP 57 C 1] 

(b) Criminal Trial— Identification — Value 
of— Prosecution witness discreditable — No 
value should be given to identification by him. 

It is difficult to rely on a witness who identi- 
fied the accused but who according to the story 
of tlie prosecution is not a creditable witness. 
Much value cannot be attached to his identifica- 
tion of the accused. 58 G 1] 

Gohindram J aichandrai — for Appel- 
lant. 

C. If. Lobo, Public Prosecute? — for the 
Crown. 

Milne, J. C. — The appellant Nawat 
and one Safar were charged with having 
committed robbery of Ps. 395-13-0 and 
using deadly weapons, namely hatchets in 
the commission of the offence. The of- 
fence is alleged to have been committed 
on 23rd January 1931. 

The prosecution story is that Isarmal 
left his village Abjee for Naushahro Feroz 
to attend the Sub-Judge’s Court there. He 
took letters from the headmasters of Abjee 
and Mithiani schools to the headmaster 
of Naushahro school to bring the pays of 


their respective schools. Having finished 
his work at Naushahro and having obtain- 
ed Es. 385 as the pay of the schools, Isar 
was returning to his village; he intended 
to go to the village of Burera, 8 miles dis- 
tant, to visit his sick brother-in-law. After 
he passed the village of Vagan he met the 
two accused from whom he inquired the 
way to Burera village which was pointed 
out to him. The two accused subsequen- 
tly came upon him telling him that they 
had returned as they had to give intima- 
tion of a marriage in that direction. The 
three proceeded about a mile, and when 
they came to a deserted part of the road 
the two accused who were armed with 
hatchets ordered him to get down from 
his donkey and hand over his property. 
As he hesitated to do so the accused threat- 
ened him with their hatchets, pulled him 
down from his donkey and deprived him 
of whatever property they could find on 
him. Isar came to Burera in the evening 
and informed the villagers of the incident. 
Next morning a search party went to the 
scene and searched the prints as far as 
Vagan. Issar then went to Naushahro 
and lodged the first report at 5 p. ra. 
The police inquiries were unsuccessful: 
the investigations were temporarily sus- 
pended and the Sub-Inspector left the 
scene with instructions to the zamin- 
dars and informants to get him some clue. 

The Sub-Inspector took up the inves- 
tigation again on 28th February 1931 
and went to Jaffer Shah’s village; about 
the same time the witness Jam received 
information that the accused Nawat was 
concerned in the affair and on 28th Feb- 
ruary he went from his village through 
Jaffer Shah’s village to the village of 
Nawat. He did not ascertain that the 
police were in Jaffer Shah’s village 
that morning. Nawat admitted his con- 
nexion with the offence and agreed to pro- 
duce a dhoti, a part of the property still 
with him. Jam then set out for his vil- 
lage passing on his way the village of 
Jaffer Shah where he learnt that the 
Sub-Inspector was putting up; he told 
the Sub-Inspector what he had ascer- 
tained. The Sub-Inspector commissioned 
the Jamadar Mahomed Saleh to go to 
Nawat’s house and obtain the property 
in question. Mahomed Saleh accompani- 
ed by Jam and Kandero went to accused’s 
village next day. They passed the night 
of the 281 h at Deparja which is one mile 
from accused’s village. Accused’s vil- 
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lage is six miles from the village of Jaffer 
Shah. They got to the accused’s village 
at noon and at 4-30 p. m. Nawat pro- 
duced one dhoti which has been identi- 
fied by the complainant as part of the 
stolen property. Isar also picked out 
appellant in an identification test. 

That is the evidence so far as it con- 
cerns the present appellant except that 
on the 2nd iMarch he was sent to the 
First Class Magistrate, Naushahro, who 
recorded his confession that day. 

The evidence then against the accused 
is his extra-judicial confession to Jam; 
liis judicial confession to the First Class 
Magistrate, Naushahro; and production 
by him of a dhoti from a box in his 
house; the identification by the accused 
of the witness Issarmal, who picked him 
out at the identification test. 

As regards the first piece of evidence 
the extra judicial confession it has been 
attacked on the ground that it is inad- 
missible under S. 24, Evidence Act, as it 
was caused by an inducement having re- 
ference to the charge against the accused, 
proceeding from a person in authority. 
In liis evidence Jam (Ex. 26) states that 
he went to Nawat and told him that the 
Bania had lost only Rs. 5-12-0 and that 
he had made a complaint of theft of very 
much larger sum, and that Nawat should 
speak the truth so that the Bania might 
he sent up for making a false report. 
Jam says that he did not tell the accused 
that he had been sent by the police, but 
he admits that he did tell him that he 
would got him a pardon from the Sub- 
Inspector of police. 

Now this is undoubtedly an inducement 
of the nature referred to in S. 24. The 
question remains whether it proceeded 
from a person in authority as contem- 
plated in that section. 

The witness Jam admits that he was 
one of the persons who was asked to make 
inquiries, to get a clue as to who were 
the persons who hadcon^mitted the offence. 

The appellant therefore relies on the 
case of Evivcror v. Loung (l) that where 
;^amindars are directly connected with the 
investigation by the direction of the 
police then they are clearly persons in 
authority within the meaning of S. 24. 
Tlie learned Public Prosector has conten- 
ded that tiiis case has no application to 
the facts of the present case. The jiolice 

(1) [191G] lOS. L. R7dib=ls 0i“ l7j. 5S^ 
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officers had temporarily abandoned the 
investigation. The Zaminder Jam was 
not acting directly under their orders. 
They had left the locality. He was pur- 
suing his investigation independently. 
The lapse of time of one month, in which 
the police had not been near the scene of 
the offence, it is contended, distinguishes 
this case from the case above referred to. 
But without goifig into that question we 
would hold on the facts of the present 
case that there is sufficient reason to hold 
that on the 28th Jam had been in touch 
with the police and was acting directly 
under their instructions. The story of 
Jam is that he was informed by some one 
in his village that Nawat was concerned 
in the offence; two or three days after 
this he w’ent to Nawat’s village to in- 
quire. On the way he had to pass the 
village of Jaffar Shah, but he did not as- 
certain that the police were there at the 
time. He reached Nawat’s village at 2 
or 2-30 p. m. He got information from 
Nawat, and was returning to his own 
village, when on reaching Jaffer Shah 
village he learnt that the Sub-Inspector 
was there and informed him of what 'nad 
happened. The Sub-Inspector sent him 
with the Jamadar Mahomed Saleh to se- 
cure the property which they did the 
next day. 

Mahomed Saleh (Ex. 38) tells practically 
the same story. He was called by the 
Sub-Inspector to Vagan and reached there 
at 4 p. m. The village of Vagan and the 
village of Jaffar Shah appear to be the 
same. The Sub-Inspector ordered him 
to arrest Nawat and secure the property; 
he went with Jam and Kandero to carry 
out the orders, doing so on the 1st 
March. 

The story of the Sub-Inspector is 
entirely different. The Sub-Inspector 
(Ex. 39) states that Jam came to him at 10 
or 11. a. m. On the morning of the 28th 
the Sub-Inspector recorded his statement. 
He sent him \vith the Head Constable 
Mahomed Saleh to secure Nawat accused, 
Mahomed Saleh returned on the 28th the 
same day, bringing Nawat with the dhoti 
(Ex. 2). The next day the complainant 
Isar identified accused Nawat from 
amongst five or six persons. Asa matter 
of fact the date on the mashirnama is 2ud 
March. Now it is possible that the Sub- 
Inspector may have been mistaken in his 
account as to what happened ^ on 23th 
February and 1st March. But it may bo 
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noted that all these facts were again put 
to him in cross-examination ; he was 
given a second opportunity to state the 
real facts; he again stated that he reached 
Jatfer Shah’s village at 9 a. m. on 25th 
February 1931, that Jam came to him 
about 11 a. m. to give him news about 
Nawat ; that Mahomed Saleh left Jaffer- 
shah village to secure Nawat at 11 a. m. 
or 12 noon, that Mahomed Saleh came 
back with Nawat at 6 p. m. It is a matter 
for surprise that neither the prosecution 
in the lower Court, nor the Court itself 
took any steps to clear up these discre- 
pancies. We think it is clearly a' case in 
which the Sub-Inspector should have had 
an opportunity to correct his recollection 
by study of his papers. 

It is also peculiar that these discrepan- 
cies have not been dealt with in the judg- 
ment. But even supposing that the Sub- 
Inspector did make certain mistakes as to 
what happened on the 28th and 1st March 
it is quite clear from his evidence that he 
went to the village of Jaffer Shah on the 
morning of the 28th. It is hardly pro- 
bable that Jam passing through that vil- 
lage would not become aware of the fact. 
It is a very peculiar coincidence that 
Jam, having received the information two 
or three days before he visited Nawat’s 
village, should suddenly spring to activity 
on the very day on which the Sub-In- 
spector arrived at Jaffer Shah’s village. It 
is true that Jam denies that he told the 
accused that he had been sent by the 
police. But it seems the more reasonable 
Iview to take that on the morning of the 
128th Jam had met the police; that he had 
'gone to Nawat’s village under their in- 
structions and in making his inducement 
to the accused, he did make it clear to him 
that he had been sent by the police ; his 
promise to get the accused a pardon can- 
mot therefore be regarded as a mere empty 
‘promise. 

, We would therefore hold that there 
Iwas inducement offered to the accused to 
Imake this confession and that it did pro- 
ceed from a person in sufficient authority 
and therefore the extra-judicial confession 
must be discarded. 

The appellant has next contended that 
the judicial confession before the First 
Class Magistrate, Naushahro, was recorded 
on 2nd March before the impression af 
the inducement above referred to had 
worn off. It may be noted that the in- 
ducement offered was rather a cunning 
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one ; Jam put it to the accused tliat the 
Bania had told a false story and if the 
accused would speak the truth he would 
be protected and the Bania would get into 
trouble, for making a false report. It is 
quite reasonable to hold that the accused 
would still be under the influence of that 
inducement when he made his confession 
before the First Class Magistrate, Nau- 
shahro. The confession it may be noted 
includes the story about the dhoti which 
for reasons to be given hereafter is a part 
of the prosecution story which we are 
unable to accept. That would be an addi- 
tional reason for holding that the confes- 
sion to the First Class Magistrate was an 
untrue confession made by the accused in 
view of the inducement given him by the 
zamindar Jam. 

The third piece of evidence is the pro- 
duction of a dhoti by the accused from a 
box in his house. There are certain minor 
discrepancies as to the circumstances in 
which this was produced but we’ need not 
dwell upon those. The learned pleader 
for the appellant has correctly laid em- 
phasis on the fact that it is highly im- 
probable that the accused sbpuld have 
kept with him for such a period so entire- 
ly useless an article. It would appear 
from the mashirnama (Ex. 27) that what 
was produced was a torn old white dhoti. 
Accused is said to have produced this 
from a box in his house. It is hardlv 
likely that the accused would take the 
trouble to preserve an article of absolutely 
no use to him, the only purpose which it 
could have served would be to create evi- 
dence against himself. 

The story as to what happened on 1st 
March is not very convincing. Mahomed 
Saleh and his party passed the night of 
28th February and 1st March at Deparja 
Thana which is a mile from the village of 
Nawat accused ; they raached Nawat’s 
village at noon ; yet according to the 
prosecution evidence the dhoti was not 
produced till 4-30 p. m. on 1st March. If 
Nawat had voluntarily confessed the 
offence on the 28th and was still willing 
on 2nd March to make a voluntary con- 
fession before the First Class Magistrate, 
it is 'very strange that so much time 
should have been taken in the production 
of this piece of cloth on the first. 

We must come to the conclusion that a 
good deal more happened on 1st March in 
the accused’s village than the prosecution 
have disclosed. 
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The final piece of evidence against the 
accused is the identification test in which 
Isannal tlio complainant identified the ac- 
cused. That of course adds very little to 
his o^'''n evidence that tlie accused is the 
man wh.o committed the offence ; the test 
was held to corroborate that statement. 
Isarmal is not a very reliable \\ itness. It 
is the prosecution case that he has made 
away with tlie hulk of the money received 
by him from the Head blaster, Naushahro 
for the school masters of Abjeeand Mithi- 
ani and falsely alleged that be had been 
robbed of a large amount while as a mat- 
ter of fact ho had been robbed of a very 
small sum. The circumstances in which 
the identification test was held were not 
wholly satisfactory. The witness was 
called from Abjee for the identification 
test. He reached the village of Yagan in 
the evening. The identification test was 
held next morning when the sun was ris- 
ing. At night he met the Sub-Inspector 
who directed him to come in the morn- 
ing. As the witness spent the night in 
the village of Vagan he could, if he so 
desired have had an opportunity to see 
who the accused person was. There is of 
course no allegation of enmity between 
this w itness and the accused but it would 
be p6rhai)S difficult to rely on a witness 
w'ho according to the prosecution story 
itself is not a creditable witness. 

]^or these reasons therefore we are not 
satisfied that the case against the accused 
has l)een fully proved. \Y0 therefore re- 
verse the conviction and sentence and ac- 
quit the accused. 

K.n./k.k. Order accordingly. 
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Mime, J. C. and lIurcHAND. A. J. C. 
llashim Moosa — Applicant, 

V. 

Mrs. G. Opponent. 

Criminal Revn. Appln. No. 87 of 1931, 
Decided on 14th September 1931. 

Criminal P. C. (1898), Ss. 200 and 203— 
Words * if any" in S. 203 show that there 

need not be any examination on oath other 
than that provided by S. 200. 

Cases may be conceivable where something may 
transpire in the course of tho evidenco of tho 
complainant’s witnesses which rofjuiros an ex- 
planation and in that case it might perhaps bo 
arguable that the Magistrate should have exa- 
mined the complainant further in order to enable 
him to explain what was said by tho witnesses. 
But tho words “if any" in S. 203 clearly show 


that there is no necessity for the Magistrate to 
examine the complainant on oath in addition to 
his examination under S. 200 unless he considers 
it desirable to do so 1924 Bom. 341, Expl. 

and Dist. [P 53 0 23 

P. K. Vastoa7ii — for Applicant. 

Bui^chand J. V aswani^iox Opponent* 

G. M . Lo5o— for the Crown. 

Milne, J, C , — This is a complaint filed 
under S. 420, 1. P. G., by the applicant 
against one Mrs. Booth who had pur- 
chased certain goods from the applicant. 

The applicant held six pro-notes executed 
by the accused. The accused had been 
pressing for a further loan of Rs. 400 to 
which the applicant agreed provided that 
her husband joined in the execv\tion of 
the pro-note for the entire amount of 
Rs. 1,300 including the previous advances. 

Tho accused agreed to this. The com- 
plainant went to her house. The accused 
showed him a pro-note which she said was 
signed by her husband and asked the com- 
plainant to hand over the previous pro- 
notes. The applicant insisted on the 
accused also signing the pro-note. He 
then delivered to the accused the six pre- 
vious pro-notes and paid her the sum of 
Rs. 400. The accused and her husband 
subsequently denied the execution of the 
pro-note. They repeated their denial 
through their pleaders when called upon by 
the applicant’s pleader to pay the amount. 

The complainant was examined;he veri- 
fied his complaint. A preliminary in- 
quiry was hold by the Magistrate who 
examined the complainant’s witnesses who 
did not give any evidenco in support of 
the charge, and tho complaint was dis- 
missed under S. 203 as there was no evi- 
dence to prove that the accused had com- 
mitted any criminal offence. 

The ground which the applicant hasj 
taken in this Court is one of law. It is 
his proposition that he should have been 
examined on oath under S. 203 in addi- 
tion to his examination under S. 200 be- 
fore his complaint could be dismissed. 
For this proposition he relies on the case 
of Ifi re Ningappa Bayappa (l). There 
Macleod,C. J., refers to the Magistrate 
as being bound to examine the complain- 
ant under S. 203 but it appears from the 
judgment of Shah. J., that the complain- 
ant was not examined at all in that case. 
The complainant has been examined ml 

this, and it appears from the use of the 
words “ if any^’ in S. 203 that there is no l 

(1) A. I. R. 1924 Bom. 821 = 81 I. C, 608 = 

Ct. L. J. 960=48 Bom. 860. 
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necessity for the Magistrate to examine 
the complainant on oath under that sec- 
tion unless he considers it desirable to do 
so. We therefore dismiss this application. 

Rupchand. A. J. C. — The learned 
counsel has argued that the learned 
Magistrate should not only have exa- 
mined the complainant on oath at the 
time the complainant was presented by 
him as required by S. 200, but that he 
should have examined him further after 
he had recorded the evidence of the wit- 
nesses cited by the complainant. In sup- 
port of his argument he has urged that 
the expression “statement on oath” in 
S. 203 is something different from the 
examination on oath of the complainant 
under S. 200 of the Code. He has how- 
ever lost sight of the words “if any” in 
S. 203, Criminal P.C. These words clearly 
show that there need not be any examina- 
tion on oath by the complainant other 

than that provided by S. 200. 

In In re Ningappa Bayappa (l) the 
complainant had been referred by the 
Magistrate to the police for investigation 
and it is not clear either from the edi- 
torial note or from the judgment of the 
learned Chief Justice if the Magistrate had 
examined the complainant on oath as 
required by S. 200 before he sent the 
papers to the police for investigation. It is 
true that the learned Chief Justice has said ; 

“The Magistrate without examining the com- 
plainant as he was bound to do under S. 203, Cri- 
minal P.C., dismissed the complaint.’* 

But it is possible that reference to 
S. 203 in the above passage is a mistake 
for S. 200, because in his concurring judg- 
ment Shah, J., has said: 

“The order dismissing it under S. 203, Criminal 
P. C., is clearly wrong as the complainant was 
not examined at all.” 

As the complainant had nob been exa- 
mined at all, there was no occasion for 
their Lordships to decide if it was incum- 
bent on the Magistrate to examine the 
complainant a second time. 

I can quite conceive of cases where 
something might transpire in the course 
of the evidence of complainant’s witnesses 
which requires an explanation and in that 
case it might perhaps be arguable that the 
Magistrate should have examined the 
complainant further in order to enable 
him to explain what was said by the wit- 
nesses. But there is no such allegation in 
the present case, as the witnesses who 
were examined on behalf of the com- 
plainant have said nothing which requires 


any further explanation from the com- 
plainant. There is therefore no substance 
in this argument, and I accordingly con- 
cur with the learned Judicial Commis- 
sioner that this application should be 
dismissed. 

p.N./r.K. Revision dismissed. 
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Eupchand and Mehta, A. J. Cs. 
Haji — Applicant. 

V. 

Mt. Fatma — Opposite Party. 

Criminal Eevn. Appln. No. 158 of 
1931, Decided on 18th November 1931. 

^ Criminal P, C, (1898), Ss. 488 and 489 
— Order under S. 488 varied in revision ■ 
Still application under S. 489 may be enter- 
tained by trial Court. 

The provisions of S. 489 are comprehensive 
and empower a Magistrate having jurisdiction to 
vary the amount of allowances fixed under the 
preceding section not only by himself but by his 
predecessor-in-office; and more so to vary his own 
order which has been corrected on revision. 

[P 59 C 2] 

Hasomal M. Gurbuxani — for Appli- 
cant. 

C. M. Lobo — for Opposite Party. 
Rupchand, A. J. C. — In this case the 
learned Magistrate has declined to exercise 
jurisdiction under S. 489, Criminal P. C., 
on the sole ground that the previous order 
passed by him under S. 488 was varied by 
this Court in revision. He has accord- 
ingly referred the applicant for redress to 
this Court. , 

We think that in so doing the learned| 
Magistrate was clearly in error. The] 
provisions of S. 489, Criminal P. 0., are! 
comprehensive and empower a Magistrate! 
having jurisdiction to vary the amount of' 
allowances fixed under the preceding sec- 
tion not only by himself, but by his pre- 
decessor in office; and more so to vary 
his own order which has been corrected 
on revision. In dealing with an appli- 
cation under S* 489, Criminal P. C., he 
will not be reviewing or interfering with 
the order of this Court, but will be deal- 
ing with the changed circumstances if 
any which have come into existence since 
that order for the purpose of determining 
whether the amount fixed as monthly al- 
lowance should or should not be reduced. 
We accordingly set aside the order passed 
by the learned Magistrate and direct him 
to proceed with the application under 
S, 489, Criminal P. C., on its merits. 
b.v./r.k. Order accordingly* 
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Rupchand and AIii-ne, a. -T. Cs. 

Kodidal — Applicant. 

V. 

Behn rilal — Opp.onent. 

Civil ]icvn. Appln. No. 81 of 1928, 

]leci(led on 11th Fehvuavy 1931, a^^ainst 

decision of Joint Sub-Tud^e, Shikarpur. 

(a) Registration Act (1908), S. 2 (6) — Inn- 
movable property — Definition is not exhaus- 
tive and includes hereditary offices classed 
as “nibandhas” by Hindu law — Hindu law, 
Religious office. 

The definitiou of “immovable property” given 
in the Registration Act h not exhaustive. It only 
refers to some of the tilings wliich are “included*' 
in that expression, and therefore reference to 
hereditary allowances does not exclude hereditary 
offices clashed as “nibandhas” from falling within 
the purview of this comprehensive definition of 
immovable property, provided they are so treated 
by Hindu law. tP bl C 1] 

(b) Transfer of Property Act (1882), S. 105 
— Applicability — Transfer of “Yajaman 
Vritti” for limited period is not lease accor- 
ding to S. 105. 

In order to come within the purview of a lease, 
it should be a transfer of a right to the enjoy- 
ment of immovable property. 

A ‘‘Yajman Vritti” primarily denotes an ob- 
ligation imposed upon the Pnrohit or family 
priest to perform certain religious rites, the per- 
formance 01 which no doubt carries with it cer- 
tain emoluments. It is not im- movable pro- 
perty in the proper sense of the word, although 
it is treated as such, and the transfer of the 
duties or obligations attached to the status of 
a Purohit cannot possibly bo said to bo a transfer 
of rights to enjoy immovable property so as to 
amount to a lease within the meaning of the Act. 

[P G1 0 21 

(c) Registration Act (1908), S. 49 — Colla- 
teral purpose — Unregistered lease is admis- 
sible to calculate compensation for use and 
occupation. 

Section 49 is in no way a bar to the owner of 
immovable property demised by him under an 
unregistered lease from recovering damages for 
use and occupation of tlic demised premises and 
for tiiis purpose the unregistered lease is admis- 
sible in evidence: 11 I. C. 23; A. I. R. 192G Oudh 
304 ; A. I. LI. 1923 All. 003 ; A.I.R. 1930 Patna 
110 ; 17 Mad. 45G ; 45 I. C. 217 and 30 /. C. 258, 
Rel on. [P Cl C 2] 

(d) Registration Act (1908), S. 17 — Mere 

memorandum of delegation of “Yajaman 
Vritti” — Registration is not compulsory. 

A Purohit granted to another the right to act 
for liim as a priest at Sidhpur, collecting tbo 
offerings of the Yajmans for a period of two years 
describing tho written agreement as theeka. 

Held : tliat the agreomont between the parties 
was more in tlio nature of a memorandum of tho 
delegation of the obligations for a period of two 
years which carried with it tho necessary result 
of perquisites being received than a lease, and as 
such was not iuadmis'dblo for want of registra- 
tion. [P 02 G 1] 

(e) Hindu Law — Religious office — Tem- 
porary delegation of “Yajman Vritti” is not 
against public policy if not objected to by the 


Yajamans — Transfer of Property Act (1882), 

S. 6, Construction. 

There is nothing in the Hindu Texts to pre- 
vent the temporary delegation by a Purohit of 
duties attached to his “Yajmau Vritti”, to his 
own relative who is in no way unfit to perform 
such duties and more so when tho Yajmans do 
notobj 'ct. There is nothing in such delegation 
as may bo held to be against public policy. There 
is a broad distinction between such delegation 
and a permanent alienation of personal services 
against the wishes of the Yajmans : 6 S. L. R. 
107, Dist. [P G2 0 1,2] 

Srikishendas H. Lidia— iov Applicant. 

J. L. Bhojioaiii — for Opponent. 

Rupchand, A. J. C.— The plaintiff- 
applicant is a Brahmin and is related to 
tile defendant. He lives at Slukarpur, 
but possesses inter alia the yajman 
vritti” at Sidhpur, and is not able to 
attend to it personally. He entered into 
an agreement with the defendant under 
which the defendant was to ofliciate on 
his behalf as a priest at Sidhpur and to 
collect the offerings from the yajmans for 
a period of two years. Instead of ac- 
counting to him for the offerings collected 
by him and charging him reasonable 
remuneration for services rendered, he 
agreed to pay him a lump sum of Ks. 120. 

The plaintiff instituted this suit for 
recovery of the stipulated sum in the 
Small Cause Court, Shikarpur. and in 
support of his case produced along with 
tho plaint the written agreement between 
the parties. 

On the pleadings of the parties, the 
learned Judge raised tho following issues : 

(1) Can the suit lie on the documeut in ques- 
tion ? 

(2) Is the lease invalid ? 

(3) Has this Court jurisdiction ? 

(4) Has tho consideration failed, and if so, 
what is the effect ? 

(5) What should tho decree bo ? 

On issues 1 and 2, tho learned Judge 
held in favour of the defendant. On 
issue 3 ho held that the Court had juris- 
diction. In view of his fmding on issues 
1 and 2, ho did not record evidence on 

issue 4 and nonsuited tho plaintift. The 

plaintiff has now come to us in revision. 

Now, it is no doubt true that ft 
"yajman vritti*’ which is nibandhft o^ 
hereditary is classed by Hindu text-wri- 
ters as “sthavar" which literally means 

“fixed and motionless property” : see 
Jolly on “Hindu Law and Custom, 
p. 211. As such it hns been treated as 
immovable property within the meaning 
of S. 2, 01. 6, Registration Act : Krishna- 
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hhat V. Kaiyahliat (l); Balvantrao Bapaji 
V. Pursfiotavi Sidheshvar (2). Their 
Lordsbipfl of the Privy Council considered 
these cases in Fattehsangji v . Kallian- 
raiji (3) and observed at p. 50 as follows: 

“ The I’ulo is shortly tins, viz., that inasmuch 
as the term I ‘immovable property’ is not defined 
by the Act, it must, when the question concerns 
the rights of Hindus, be taken to include what- 
ever the Hindu law classes as immovable, al- 
though not such in the ordinary acceptation of 
the word. To the application of this rule within 
proper limits, their Lordships see no objection. 
The question must, in every case, be whether the 
subject of the suit is in the nature of immovable 
property, or of an interest in immovable pro- 
perty ; and if its nature and quality can be only 
determined by Hindu law and usage, the Hindu 
law may properly be invoked for that purpose. 
Thus, in the two cases on which the appellant 
relies, Hindu tests were legitimately used to show 
that, in contemplation of Hindu la w, hereditary 
ofiices in a Hindu community, incapable of 
being held by any person not a Hindu, were in 
the nature of immovables. And those deci- 
sions receive additional support from S, 1, 
Bombay Regn 6 of 1827, which expresslj' de- 
clares hereditary offices to be immovables, an 
enactment which, inasmuch as it relates only to 
the acquisition of a title by positive prescription, 
seems to be unaffected by Act 14 of 1859, and to 
stand unrepealed in the presidency of Bombay.” 

An attempt was made to show that 
these rulings have no application at pre- 
sent on the ground that -there was no 
definition of immovable property in the 
old Registration Act, while a definition is 
given in the present Act which refers to : 

” hereditary allowances as immovable property, 
but makes no mention of hereditary offices as 
such,” 

But the definition of immovable pro- 
perty given in the present Act is not ex- 
haustive. It only refers to some of the 
things which are ‘ included” in that ex- 
pression, and therefore reference to hered- 
itary allowances does not exclude hered- 
jitary offices from falling within the 
'purview of this comprehensive definition 
jof , immovable property, provided they 
.are so treated by Hindu law. 

The expression used in the agreement 
between the parties is “theeke” which 
literally means a contract, or bargain. It 
has been interpreted by the learned Judge 
below as a lease of immovable property, 
and thei'efore inadmissible for want of 
registration. It is difficult to see how a 
bargain of this nature can be treated as a 
lease of immovable property within the 
meaning of S. 105, T. P. Act. 

(1) [18691 6 Bom. H. C, A. G. 137. 

(2) [18721 9 Bom, H. O. R. 99, 

(3) [18731 1 I. A. 34=21 W.R. 178=10 B.H.C. 

281=8 Sar. 306 IP.O.). 


In order to come within the [)urview 
of a lease, it should be a transfer of a 
right to the enjoyment of immovable 

property. 

A “yajman vritti” primarily denotes 
an obligation imposed upon the Purohit 
or family priest to perform certain re- 
ligious rites, the performance of which no^ 
doubt carries with it certain emoluments.^ 
'*Yajman vritti” is not immovable pro-| 
perly in the proper sense of the word,' 
although it is treated as such, but the; 
transfer of the duties or obligations 
attached to the status of a Purohit cannot: 
possibly be said to be a transler of rights^ 
to enjoy immovable property so as to; 
amount to a lease within the meaning of' 
the Transfer of Property Act. 

Even if it be assumed that the agree- 
ment between the parties amounts to a. 
lease of immovable property, and there- 
fore requires registration, it does not 
follow that the plaintiff cannot therefore 
recover the amount payable to him in res- 
pect of such lease. 

All that S. 49, Registration Act, pro- 
hibits is that an unregistered lease of 
immovable property which is required 
to be in writing and registered under the 
Transfer of Property Act, shall not (l) 
affect such property and (2) be received 
as evidence of any transaction affecting, 
such property, vide Cls. (a) and (c) of the- 
section. This section is in no way a bar 
to the owner of immovable property 
demised by him under an unregistered 
lease from recovering damages for use and 
occupation of the demised premises. In 
several decided cases, it has been held that 
an unregistered lease may be received in 
evidence for certain collateral purposes, 
for instance, ascertaining the fair amount 
of damages for use and occupation :| 
Swnviinatha v. Sivigavii Achi (4), Rajah\ 
of Venkatagiri v. Narayana Eeddi (5),. 
Narainsingh v. Kaiwan Baku, A. I. U. 
1926 Oitdh 304 or proving the relation- 
ship of landlord and tenant, Baghoba v.. 
Palhoba (6) or proving the date of posses- 
sion, Abdullah Khan v. Muhammad Mat2- 
bul Husain (7) or proving the circum- 
stances under which possession was deli- 
vered, jKam Sarup v. Suraj Din {S) ox 
for the purpose of explaining the posses- 

(4) [19111 11 LG. 23. 

(5) [18931 17 Mad. 456=4 M.ri.J. 198 (F.B.). 

(6) [19181 45 I.G. 217. 

(7) A.I.R. 1923 All. 603=74 I. G. 822=45 All., 
565. 

(8) [1915] 30 I.G. 258, 


€)2 Sind 


Dharamdas V. Hukumchand 


1932 


appear 
to sue 
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sion of the defendant; Banamali v. Gaya- 
ram, A. I, li. 1930 Patna 110. 

On the same analogy, it would 
tliat it was open to the plaintiff 
for damages for enjoyment of the 
sites bv the defendant less reasonable 
charges for services rendered by him, and 
to rely upon tlie alleged lease for the 
collateral purpose of proving the (juantum 
of damages claimed by him. If necessary, 
the plaintiff' could have been permitted 
to amend his plaint to make it clear that 
he was not relying upon the agreement as 
the basis of his suit. 

We however think tiiat the agreement 
l)etween the parties is more in the nature 
of a memorandum of the delegation of the 
obligations by the plaintiff to tlie defen- 
dant for a period of two years which 
carried with it the necessary result of 
jperquisites being received by the defen- 
|dant than a lease, and as such, was not 
iinadmissible for want of registration. 

With regard to the finding tliat a hered- 
itary yajman vritti” is inalienable, again 
■it might be observed that there is nothing 
;in the Hindu texts to prevent the tem- 
‘porary delegation by a Purohit of such 
iduties to his own relative who is in no 
iway unlit to perform such duties during 
such time as he cannot personally attend 
,to them, and more so, when the yajmans 
'do not object to such delegation. 

^ In Coleln-ook’s Digest of Hindu Law, 
Book 2, Oil. 3, 8. 2, p. d2 it is said: 

“ Tho sacrificci* wlio forsakes the officiating 
priest and the oHiciating priest who abandons tho 
.sacrificer, each being able to do his work, and 
guilty of no grievous offence, must each be fined 
a hundred panas.” 


This and other passages in tho Hindu 
text-writers do suiiport tho view taken 
by Crouch, A. J. C., in Manghinnal v. 
ViUialram (9), that a temporary delega- 
tion by a Purohit of his obligations to 
jperform religious rites which is objected 
to by tlio yajmans is void as being opposed 
to public policy. Our attention has not 
been invited to any text which prohibits 
itemporary delegation not objected to by 
the yajmans. On tlie contrary, tho whole 
of S. 2 in Ch. 3 of Book 2, Colobreok's 
Digest of Hindu Law, which deals with 
^partnersliip among priests, indicates that 
|temporary delegation for just cause and 
with tho consent of the yajmans would 
not ho against public policy. 

Question 32 propounded in West and 
Buller’s Hindu Law, Book 1, Ch. 2, 

(9) [19111 5 S.L.U. 107=13 I.G. 


S. 6-(A), p. 388, Edn. 4, shows that a 
widow can be the possessor of a "yajman 
vritti” as a part of her inheritance, 
and in such cases, it cannot be gainsaid 
that she may not employ a delegate 
on her behalf to perform ceremonies 
which she being a woman cannot herself 
attend to and to 'recover the offerings for 
her, provided of course such delegate is a 
member of the family, and is otherwise 
fit to perform religious ceremonies. 

There is a broad distinction between 
delegation of duties which is not objected 
to and a permanent alienation of personal 
services against the wishes of the yajmans 
and tho dictum of Crouch, A. J. C., in 
Marighirmal v. Vithalram (9), qualified 
as it was by the learned Additional Judi- 
cial Commissioner, lias no application. 

We are not now concerned with the 
question whether the yajmans, if any, 
had refused to recognize the defendant or 
that they liad refused to pay him any 
perquisites. These questions are the pro- 
per subject-matter of issue 4 which 
has been left undecided. But so far as 
issue 2 is concerned, it would appear 
that the temporary delegation by the 
plaintiff of liis rights to the defendant, if 
not objected to by the yajmans, was not 
against public policy so as to disentitle 
him to recover the amount agreed to be 
paid to him. 

Wo therefore set aside the decree of the 
lower Court and remand tho case for dis- 
posal according to law after recording tho 
evidence on issue 4. Costs to be costs 
in the cause. 

w.d./r.k. Case remanded. 
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Ferrers, J. C. and Rupchand, 

A. J. C. 

Dliara7ndas Thawardas — Applicant, 

V. 

F, 0 . H^ikuvichand AfinmaZ— Oppo« 
nent. 

Civil Eevn. Appln. No. 34 of 1929, De- 
cided on 22nd December 1931. 

(a) Insolvency — Adjudication of firm af- 
fects every partner. 

An order of adjudication against a is an 
order of adjudication against each individual 
partner of tho firm: .1. J. 1927 Sind 18 and 
A. /. n. 1932 Sold 39, lid. on. L? *>8 0 2] 

(b) Provincial Insolvency Act (1920), 
S. 28 (4) (7)— Payments made by debtors to 
insolvent subsequent to presentation of ap 
plication for adjudication are void as against 
Official Receiver unless made bona fide and 
without knowledge of petition Debtors ab- 
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sent— Insolvent stating that debtors were not 
aware of petition — Court is not justified in 
giving credit to the payments made by deb- 
tors. 


Any payment made by debtors of the insolvent 
to him subsequent to the date on which the in- 
solvency application is presented are void as 
against'the Official Receiver unless the debtors 
prove that they had made the payments bona 
fide and ^Yithout knowledge of the insolvency 
petition having been filed in the Court. 

Where the debtors fail to appear before the 
Court and thus do not raise any such contention 
the Court is not justified in giving credit to the 
payments made by them to the insolvent and 
reducing the claim of the Official Receiver only 
on the statement by the insolvent that when the 
debtors made the payments they were not aware 
of the petition for adjudication and that they 
made the payments bona fide. The belief if any 
entertained by the insolvent cannot be of any 
avail to the debtors who are ex parte. 

LP 63 C 2] 

Pahlajsing B, Advani — for Applicant. 

Judgment.— This revision application 
arises out of a suit instituted by the 
Official Eeceiver for recovery of a sum 
of Rs. 925-5-9 said to be due by the de- 
fendants-respondents to the firm of Jav* 
barmal Banwarilal. 

The defendants have not appeared in 
the lower Court or in this Court and are 
ex parte. 

In the trial Court the Official Receiver 
examined the insolvent Dwarkadas for 
ex parte proof. Dwarkadas stated that 
the defendants had made three payments 
to him as under: Rs. 350 on llth No- 
vember 1925; Rs. 200 on 22ad February 
1926 and Rs. 150 on 5th June 1926. 

He further stated that at the time 
when the defendant made these payments 
they were not aware that he had been 
dragged into insolvency and that they 
had made bona fide payments. Accept- 
ing that evidence the learned Judge gave 
credit to the defendants for these terms 
and passed a decree in favour of the Offi- 
cial Receiver for the balance. The Offi- 
cial Receiver has come to us in revision. 

Now, there can be no dispute that on 
29th October 1925, the application to 
adjudicate the firms of Javharmal Har- 
kishendas and Javharmal Dowlatram and 
their partners as insolvents was filed and 
on 26th March 1926, an order was passed 
adjudicating both these firms and their 
partners as insolvents. As Dwarkadas 
denied that he was a partner in the in- 
solvent firms, he was not adjudicated as 
an insolvent on that date and after a fur- 
ther inquiry into the matter on 24th No- 
vember 1926, he was held to be a partner 
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and adjudicated as an insolvent. It is no 
doubt true that at the time when the 
creditors made an application to have 
Harkishendas and Dwarkadas adjudicated 
as insolvents they were not aware tb.at 
the insolvents carried on business also in 
the name of Javhannal Banwarilal and 
therefore they did not ask for that firm 
also being adjudicated as an insolvent 
firm. But that is immaterial. The order, 
of adjudication against the firms of Jav- 
harmal Harkishendas and Javharmal 
Dowlatram was an order of adjudication 
against each individual partner of thosej 
firms; Be firm of Hiralal Shivnarain (l} 
and Herji v. Valahram (2). 

There is no allegation, much less proof 
that there were any other partners be- 
sides Harkishendas and Dowlatram in 
the firm of Javharmal Banwarilal, and 
the order of adjudication applied equally 
to the business done by the insolvents or 
any one of them in that name. 

Although there was delay in passing an'j 
order of adjudication against Dwarkadas 
that order relates back to the date on 
which the petition was made as provi-j 
ded by S. 28, Cl. (7), Provincial Insol- 
vency Act. That being so any payment 
made by his debtors to him subsequent 
to the date on which the insolvency peti- 
tion was presented was void as against the 
Official Receiver unless the debtor proved 
that they had made the payment bona 
fide and without knowledge of the insol- 
vency petition having been filed in Court. 
The defendants had failed to appear and 
had. not raised any such contention. The 
insolvent who was probably in collusion 
with them could not possibly give direct 
evidence with regard to the knowledge or^ 
intention of the debtors at the time of! 
the alleged payments. The belief if an^ 
entertained by the insolvent could not be 
of any avail to the debtors who were ex 
parte and the learned Judge was in error 
in reducing the claim of the Official 
Receiver. 

We accordingly pass a decree in favour 
of the Official Receiver for Rs. 925-5-9 
with interest from date of suit to pay- 
ment and costs throughout. 

r.m./r,k. Decree passed. 


(1) A. I. R. 1927 Sind 18=97 I. 0. 446=21 
L R. 280. 

(2) A. I. R. 1932 Sind 39=25 S. L. R. 422. 
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PiarcirAKD and Mehta, A. J. Cs. 

Emj^eror 

V. 

Atiursin(j — Accused . 

Ci'iiiiinal Acquittal Appeal No. 32l/o 
'of 1931, Decided on 22nd January 1932. 

(a) Criminal P. C. (1898), Ss. 234 and 
235 — Single trial for charges of criminal 
breach of trust and falsification of accounts 
in respect of three items on different dates 
within space of one year is not legal. 

A single trial for charges of criminal broach of 
trust and of falsification of accounts in respect 
of three items on different dates within the same 
space of one year is not permissible under the law. 
The offences of embez/lemont and falsification of 
accounts are not offences of the same kind within 
the meaning of S. 2.11 nor are three different 
acts of embez/lcment and falsification ofaccounts 
committed at different times so connected as to 
form part of the same transaction within the 
meaning of S. 2B5 : J. R. 1926 Bom. 110, Bel. 
on. [P G5 C 1] 

(b) Criminal Trial— High Court — Retrial. 

It is open to the High Court to order retrial 
from any stage of a criminal proceeding it thinks 
fit. LPG5C2] 

(c) Evidence Act (1872), S. 24— Manager 

of company ie person in authority. 

A manager of the local branch of a limited 
company is a person in authority within the 
meaning of S. 24 and confession made by a clerk 
in tlie company who is being tried for embezzle- 
TTient is not admissible in evidence : 9 B. ]f. C. 
li. .358, lid. on. [P GO G 1] 

^(d) Evidence Act (1872), S. 24— Court 
can under S. 24 form its own opinion as to 
whether inducement, threat or promise was 
sufficient to lead accused to believe that he 
would benefit from making confession. 

Section 24 leaves it entirely to the Court to 
form its opinion as to whether the inducement, 
threat or promise held out in any particular 
•case was sutticient to load the accused to suppose 
that ho would derive some benefit or avoid some 
evil of a temporal nature by confessing. 

Whore the manager of a company said to the 
•accused who had committed the offences of em- 
bezzlomont and falsification of accounts, that it 
would bo in his interest if ho made a clean breast 
of the whole affair and gave the substance .of 
what he (accused) told him in writing, and in- 
sisted on having something in writing from the 

accused the same day and the accu.sed complied 
with the demand : 

Held : that the manager did hold out a sort of 
inducement and threat to the accused and the 
accused had reason to believe that ho would gain 
by making the confession. G6 0 1] 

C M. Loho, rublic Prosccutoi — for tho 
Crown. 

Partabrai D. Punwani~(or Opponent. 
Rupchand, A. J. C.— The facts con- 
nected with this appeal which is against 

an order of aciuittal aro briefiv as 
follows : 
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The accused worked as a store-keeper 
of the Karachi branch of the. Bombay 
Telephone Co. Ltd. for a period of three 
years. Towards the end of August 1930 
he was suspected of having embezzled 
certain stores, particularly wire. Mr. Nor- 
folk who was then the local manager, 
went into the accounts and discovered 
certain alterations and manipulations in 
them which confirmed his suspicion. 
After getting a sort of a confession, both 
oral and in writing, from the accused, he 
reported the case to his head office, and 
then to the police who filed the present 
prosecution. 

On 6th November 1930 the learned 
Magistrate framed a charge against the 
accused for three offences of embezzle- 
ment of wire on three different dates. 
The charge reads ; ? 

“That you between 11th June 1929 and 4th 
February 1930 .... committed criminal breach 
of trust with respect to the said property as de- 
tailed below: 

(1) On or about 11th June 1929 committed 
criminal breach of trust with regard to 100 yards 
of lead wires valued at Rs. 30. (2) On or about 
1st February 1030 committed criminal breach of 
trust with regard to 10 yards of load wires valued 
at Rs. 3. (3) On or about 4th February 1930, 
committed criminal breach of trust with regard 
to 10 yards of lead wires valued at Ks. 3. And 
thereby committed three different offences within 
the period of 12 months punishable under S. 408, 

I. P. C., and within my cognizance.” 

Five days later, ho yielded to the re- 
quest of the Crown Prosecutor and framed 
the following further charge in respect of 
three more offences of falsification of ac- 
counts in respect of the three acts of 
embezzlement complained of which reads; 

”2. That you further falsified account books of 
tho Bombay Telephone Co. as detailed below: 

(a) That you with the intention of defrauding 
tho Bombay Telephone Co. falsified tho indent 
slip books of tho Bombay Tclephono Oo. on or 
about, 11th Juno 1929, by adding tho figure *1* to 
tho figure 59 in original slip No. 20917, Ex. 14, and 
thus made tho entry of figure “59” road as ”169” 
(b) that you with tho object of defrauding the said 
-company, falsified tho indent slip books of the 
Bombay Telephone Co. on or about 1st February 
1930, by altering tho nguro “2” in the figure, 24 in 
the original slip No. 23514 Es, 17 to figure 3 and 
thus made the entry to figure “24” read as “34” 
(o) that you with the object of defrauding the 
said company falsified tho indent slip books of 
tho Bombay Telephone Co. on or about 4th Febru- 
ary 1930 by adding tho “figure” I to tho figure '7' 
in original slip No. 23527, Ex. 20, aiullhus made 
tho entry of ‘7* road as “17.” 

And thereby committed throe offences within 
12 months under S. 477-A, I. P, O.and within ray 
cognizance.” 

At the end of the trial the learned 
Alagistrato came to the conclusion the 
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the alleged conEession was inadmissible in 
•evidence, that there was no legal proof 
that the accused had either embezzled the 
wire or falsified the accounts on any of 
these three occasions and acquitted the 
accused. He arrived at this conclusion 
mainly on the grounds that the system of 
work in the company’s office was faulty, 
that the store room and the account books 
were accessible to others besides the ac- 
cused, that the falsification of the ac- 
counts consisted of alterations or additions 
■of figures, and it was difficult to say who 
had made the alterations and when, and 
that although there was a suspicion that 
the accused, in complicity with other 
members of the staff had probably embez- 
zded certain quantity of wire, it was not 
sufficient to warrant a conviction on the 
charges framed against him. 

Now, on the very threshold, the lear- 
ned Public Prosecutor is met with an 
insurmountable difficulty in his way of 
getting a conviction on the record as it 
stands, and of which he was not aware 
up to now, and that difficulty is that the 
charges framed in this case contravene 
the provisions of law and render the whole 
trial illegal. A single trial for charges of 
criminal breach of trust and of falsifica- 
tion of accounts in respect of three items 
on different dates within the same space 
of one year is not permissible under the 
law. The offences of embezzlement and 
falsification of accounts are not offences 
of the same kind within the meaning of 
S. 234, Criminal P. 0., nor are three 
different acts of embezzlement and falsifi- 
cation of accounts committed at different 
times so connected as to form part of the 
same transaction within the meaning of 
S. 235 of that Code. In this connexion, 
it will be sufficient to refer to the observa- 
tions of Fawcett, J., in Emperor v. Maiiant 
S, Mehta (1) at p. 900 (of 49 Bom.) where 
it is said: 

“Therefore I think there is no sufficient 
ground for our taking a different view from 
that taken not only by the Calcutta, Madras 
and Allahabad High Courts, bat also by this 
Court in Emperor v. Nathalal (2). No doubt 
this view provides rather a trap for Magistrates. 
In the case of alleged embe<5zlemen*b, there 
is generally evidence of falsification of accounts 
to conceal that embezzlement, and unless the 
Magistrate knows, or has his attention drawn to, 
rulings of the Court about the illegality of join- 
ing three charges of embezzlement with three 
charges of connected ^Isificatiou of accounts, he 
‘ (1) A.'l. R. 19-2G Bom. 110=92 
Cr. L. J. 305=49 Bom. 892. 

{2) [1902] 4 Bom. L. R. 433. 
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not unnaturally thinks, they can be the subject 
of one (trial which certainly is coiivenieiit) and is 
very likely to fall into the error that has occurred 
in this case.” 

In that case his Lordship suggested 
that the attention of Government might 
be drawn to the trap in which the trying 
Magistrates are likely to fall with a view 
to its being considered whether the pro- 
visions of S. 234 of the Code should nob 
he amended to cover such cases. Bat so 
far nothing has been done in that behalf 
by the legislature. This trial being there- 
fore illegal, we cannot, even if we hold 
the charges to he proved, accede to the 
prayer of the learned Public Prosecutor to 
convert the order of acquittal to one of 
conviction. 

It is no doubt open to us to order a 
retrial from any stage of the proceedings 
we deem fib : and at first the learned, 
Public Prosecutor suggested that we 
should order a retrial in respect of one of 
the two sets of charges. He however 
admitted that on the face of the evidence 
he could not fairly ask for a retrial in 
respect of the alleged falsification of ac- 
counts, hut urged that there was a prima 
facie case in respect of the charges of 
embezzlement. In support of his argu- 
ment he mainly relie 1 on the alleged con- 
fession of the accused which had been ex- 
cluded by the learned Magistrate from 
consideration. The learned Public Pro- 
secutor again frankly .conceded that the 
alleged written confession contained in 
Exs. 6 and 7 was rightly excluded from 
consideration in view of the provisions of 
S. 21, Evidence Act. 

Mr. Norfolk was indubitably "a person 
in authority" within the meaning of that 
expression. 

In Beg, v. Navroji Dadabhai (3) the 
confession was made by the accused who 
was a booking clerk of the G. I. P. Ey. 
Co. to Wainwright, travelling auditor of 
the company. It was argued that a “per- 
son in authority" meant a person who 
had the control over the prosecution of 
the accused, and as Wainwright had no 
such control, and was merely a fellow 
clerk of the accused, his duties being 
merely to check the accounts of the ac- 
cused and to report to his and the ac- 
cused’s common superior he was not a 
person in authority. Bub Sargeant, 0. J. 
refused bo give effect to this argument, 
and at p. 369 said: 


(3) [1872] 9 Bom. H. 0. R. 358. 
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“Under tlicRo circumstancos, it appears to mo 
impossibln unless a very restricted and litcra! 
nicauin^j is to be f'iven totlie expression “person 
in nutliority ’ to liold tbat M’ainwriglit was not a 
person in nutbority. Tie would clearly bo so, I 
tliiiik, accordiiiR to English authorities. ‘The test 
would seem to be had tho person authority, do in- 
terfere witli the matter; and any concern or in- 
terest in it wotild appear to be held sufticient to 
give him that antljoiify ns in Queen v. U’arrinq- 
haiji (-1), wliere J'arke Baron, held that the wife 
of one of the prosecutora and concerned in the 
management of their business, was a person in 
aiithoritv; and we find the rule so laid down in 
Archibold’s Criminal Practice," 

Tliese oliservations apply with a niucli 
greater force in the present case. 'Mr. 
Norfolk was not a mere fellow clerk, but 
was the head of the local branch and 
was (he officer who actually suspended 
th.e accused in exercise of the authority 
vested in him. 

Again, it is in evidence that Mr. Nor- 
folk did hold out some sort of inducement 
or threat to the accused. In hisexamina- 
tion-in-chief he has admitted that he 
said to the accused that it would pro- 
bably be in the interests of the accused 
if he made a clean breast of it and gave 
the substance of what the accused had 
told him in writing, and that he insisted 
upon having something in writing from 
the accused that evening before he went 
home. In cross-examination he has ex- 
plained this. At line 430 he has said: 

“l meant that tbo company would be more 
inclined from my point of view to taken more 
lenient view of tho whole cnBc than if they were 
given no assistaTice " 

And at line 500 he has said: 

“At first the accused was rchiclant to give 
anything in writing. I told him I would °not 
go home until I got something in writing and 
it was my intention to keep him also in tho oflice 
until he gave mo something in writing, but had 
he continued to refuse to do so, I should most 
certainly have let him go, but I did not tell him 

to that effect And when he gave tho 

writing to me I let him go. It was about 0-30 
m. The usual olTice time i.s 6*80 p.m. All 
the other clerks had left at 5-30 p. m. 

Section 24 leaves it entirely to the 
Court to form its own opinion as to 
wlietlier the inducement, threat or pro- 
mise hold out in any particular case is 
sufilcient to lead the accused to suppose 
that he would derive some benefit or 
avoid some evil of a temporal nature by 
confessing. On this evidence the learned 
Magistrate has come to the conclusion 
that the accused had reason to suppose 
tliat lie would gain by making tlio con- 
fession, and in the circumstances of this 
case tlieie can 1 e no doubt that the leav- 

('i) Den. 0. G. 447 n. 


ned Magistrate was perfectly right in 
doing so. 

The learned Public Prosecutor has at- 
tempted to argue that tho oral admission 
by the accused which preceded Exs. G and 
7 was imt obtained by inducement or 
threat or promise and sliould therefore 
have been taken into consideration. On 
tliis point there is a good deal to be said 
on either side, and perhaps before the 
oral admission is liold to be excluded by 

24, it would mean taking further evi- 
dence. But assuming that the oral ad- 
mission was not so obtained, it is of very 
little or no probative value so far as the 
lU'Gsent charges for embezzlement go. 
There are specific charges of embezzle- 
ment on three particular occasions. Mr. 
Norfolk is not very clear about what the 
accused said orally and all that he re- 
members is that tho accused “admitted 
having taken a quantity of wire.” He 
admits atline450 that this w-as in answer 
to a question for an explanation gener- 
ally and not in respect of any i>articular 
items.” This confession was no admissiort 
by tlie accused that he embezzled any 
wire on any of these occasions or even 
during tbat period. 

It is in evidence that the locks of the 
store room were provided with duplicate 
keys, that one bunch of the keys was kept 
on the key-board in the switch room and 
and that on several occasions other em- 
ployees had access to the store room in 
the absence of tho accused. It is also in 
evidence that w ire was not supplied to- 
gangmen in small cut lengths as and when 
required, but w as issued in complete rolls,, 
on suspense account, and that it was sub- 
sequently accounted for by the issue of tri- 
plicate slips by the Foremen or other res- 
])onsible ollicer of the company. Two co- 
pies of these slips wers sent to the store- 
keeper who entered in both these copies 
in a column provided for the purpose the 
quantity issued by him against a parti- 
cular slip. lie retained one of the copies 
for his file and returned tho other to tho 
office. 

Now,, tlic (piantity of wire shown in 
these slips as being indented for or issued 
on a particular day was neither indented 
for nor issued on tliat day. All that w^as 
really done w'as that a certain quantity 
used by gangmen out of tho roll given to 
them on suspense account was on that 
day appropriated to a certain work carried 
out by them. In tlieso three instances 
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the duplicate receipts returned by the 
store-keeper to the Foreman alter iilling 
in the column which he was required to 
fill are correct. But it is said that the 
copies retained by the store-keeper were 
subsequently manipulated by the addition 
or alteration of figures and similar mani- 
pulations were made in the store-ledger 
cards. 

In view of the admission by the lear- 
ned Public Prosecutor that there is no 
convincing evidence that these manipula- 
tions had been made by the accused, it is 
difficult to see how in the absence of any 
further evidence the accused can be held 
to have embezzled these three particular 
items on those particular days. 

ISIo useful purpose can therefore be 
served in ordering a retrial in respect of 
these particular alleged acts of embezzle- 
ment. 

In the end the learned Public Prose- 
cutor asked us to order a retrial for em- 
bezzlement not in respect of these three 
items, but in respect of the total quantity 
-alleged to have been embezzled by the 
accused during one^of the three years that 
he was in service. 

But it is neither necessary nor expe- 
dient for us to do so. The acquittal of the 
accused on charges of embezzlement bet- 
ween 11th June 1929 and 4th February 
1980 does not prevent another prosecu- 
tion being filed for embezzlement for the 
period of one year either prior to 11th 
June 1929 or subsequent to 4th February 
1930. If notwithstanding what has trans- 
pired in the present case the officers of the 
Crown feel sufficiently strong to establish 
-their case in respect of other acts of em- 
bezzlement, it IS for them to collect the 
necessary material and to file a fresh pio- 
•secution.' But it is hardly proper that 
the^Crown should be permitted to convert 
this case into a different case altogethei. 

For these reasons we would dismiss 

this appeal, _ 

u . M . / R.K . Appea I d i svi i ssed . 
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Milne, J. C. 

Ta ijaha I hj — • Plaintiff. 

V. 

hihi Fatma and others — Defendants. 

Suit No. 103 of 1930, Decided on 23rd 
June 1931. 

(a) Civil P. C. (1908), S. 16 and O. 7, R. 10 
— Court seised of case does not cease to have 
jurisdiction to entertain it though it is sub- 


sequently found that no property in suit was 
situate within its jurisdiction. 

Order 7, R. 10, applies only when it is found 
that the suit as originally framed was y/rongly 
instituted but it does not ai’ply when it is found 
at the trial on the evidence led that the Oourt 

has no jurisdiction. ^ 

A person brought a suit in the Court a 
Karachi for his share in the property of bis 
deceased father against his stepmother 
others. Part of the immovable property covered 
bv the suit was situate in Karachi, but it was 
found that that property belonged to the step- 
mother and not to the deceased. But it was also 
found that there was a bona fide claim by the 
plaintift as regards the property situate at 

Karachi. . . i ^ l • 

Bel0\ that the plaintiff was entitled to bring 

his suit in Karachi and that the Court had juris- 
diction to entertain it, though it was found 
that no part of the property was situate m 
Karachi: A. I. R. 1930 Nag. 189 and ^ B 
1930 Sind 252, Foil. LP GO C 1) 

(b) Mahomedan Law- Succession— Grand- 

children come in only in absence of children. 

In each class of heirs the nearer degree ex- 
cludes the more remote. That is, there being 
children and other lineal descendants alive, the 
children exclude the grandchildren. The prin- 
ciple of representation applies only amongst tho^ 
in the same degree of proximity, LB G‘J 1> 

(c) Benarai— Proof of— Source from whicN 
money comes is important. 

The source from which the money comes is an 
important consideration lo determine if the 
transaction is beoami: ^ ^ 

32 i. C. 2G7 and A. i. R- 1925 P. G. 2} 

(d) Transfer of Property Act (1882), S, 6 — 

Scope. . 

A release by iSlahomedan of a spes succes^on as 


Sujanlal Hasavand — for Plaintiff. 

D. N. O’Sidlivan—lov Defendants. 

Judgment. — This is a suit by x^laintiff 
Tayabally, son of K. S. Seth Sullemanji 
Ismailji, for his share in the property of 
his deceased father. Defendant 1 is 
plaintiff’s stepmother; defendants 2 d, 
4 and 5 are daughters of defendant 1; de- 
fendants 6 and 7 are brothers of plaintiff; 
defendants 8 and 9 are daughters of the 
deceased by his first wife; defendant lU 
is the daughter; and defendants li and 
12 are the sons, of a daughter oi the de- 
ceased bv his first wife. Detendant 1, it 
is alleged, took exclusive possession of 
the entire property on the strength ot 
the will of the deceased of 24th J.uns 
1927 with codicils oi J uly and August 
1928’ None of the other heirs however 
consented to the said will after the death 
of the testator and the wiu is theiefors 

not valid. The moveable property ns 
said to be worth Ks. 1 -^ 3-000 and the 
immovable property Ks. 1,J0,UUU. 
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Defendants 6 to 12 support plaintiff. 
Defendant 1 for herself and her minor 
daughters defendants 4 and 5, her other 
daughters defendants 2 and 3 being ex 
parte, denies that defendants 10 to 12 are 
in any circumstances heirs of the deceased. 
Defendant 1 claims three of the immovable 
properties, a building in Karachi and two 
properties in Quetta, as her own pro- 
perty purchased by her with moneys 
gifted by her husband: the jewellery 
mentioned in the plaint was also defen- 
dant I’s own property; the property of 
her deceased husband belonged to her 
(subject to some legacies) under the will 
of the deceased and the codicils thereto. 
She has further contended that defen- 
dants G and 7 for themselves and for 
their biother plaintiff received certain 
moneys from the deceased and agreed to 
claim no further interest in his estate: 
they are therefore estopped from claim- 
ing any further share and that in any 
case, if they are allowed any share in the 
"estate of the deceased, the amount re- 
ceived by them from the deceased should 
be deducted therefrom. 

The following issues were framed: 

1. Has the Court no jurisdiction to try the 
suit ? 

(Issue framed subject to particulars being sup- 
plied within 21 days, otherwise the issue to bo 
struck off). 

2. Are defendants 10 to 12 not heirs of K. S. 
Seth Sullemanji and not entitled to any share in 
his estate ? 

8. I)o properties marked Nos. 2 to *1 in list B 
annexed to the plaint form part of the estate of 
K. S. Sullemanji or aro they the property of de- 
fendant 1 on the ground that they have been 
purchased bv her with moneys gifted to her by 
•her husband ? 

4. What is the value of the jewellery referred 
to in list A annexed to the i‘laint and docs it 
form part of Iho estate of K. S. Sullemanji or is 
it the property of defendant 1 ? 

5. What was the value of the icmaiuiug pro- 
perty mentioned in lists A and B annexed to the 
plaint and was it bequeathed to defendant 1 by 
K. S. Sullemanji ? 

0. Aro the said will, codicils and the bequest 
in favour of defendant 1 valid to any extent ? 
If so what ? (covers paras. 6, G and 7 of the 
plaint). 

7. Are the plaintiff and defendants 6 to 12 
estopjed from ohjccling to the validity of the 
will and codicils ? 

8. Aro the plaintiff and defendants G, 7 and 8 
estopped from getting any share from the estate 
of K. S. Sullemanji for reasons alleged iu para. 6 
of the written statement of defendant 1 ? 

^ y. What, if any, are the shares of the parties 
to the suit in the estate of K. S. Sullemanji ? 

10. Should anything, if so, what, bo deducted 
from the share of the plaintiff and defendants G, 
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7 and 8 on account of the amounts alleged in- 
para. 7 of the written statement ? 

Findings, 

Issue 1.— The Court has jurisdiction. 

Issue 2. — They are not heirs and are- 
not entitled to any share in the estate. 

Issue 3. — The properties do not form 
part of the estate of the deceased. They 
are the properties of defendant 1, having, 
been purchased by her with moneys gifted 
to her by her husband. 

Isstie 4.— Es. 2,600; it is the property 
of defendant 1. 

Issue 5. — To be ascertained by the 
Cominissioner. It was bequeathed to de- 
fendant 1 but the bequest is not valid. 

Issue 6 . — The will is valid only to the 
extent of bequests in favour of the par- 
ties who are not heirs, and in respect of 
the expense incurred by defendant 1 in 
taking out probate. 

Issue 7. — This issue was dropped. 

Issue 8. — No. 

Issue 9. — Defendant I’s share is 
Ihs share of each son is 7/48 and of each 
daughter 7/9G. 

Issue 10. — Any amount received by 
plaintiff and defendants 6 and 7 under 
Exs. 13 and 19 to be considered as part 
of the assets of deceased and taken into- 
consideration in determining the share of 
plaintiff and defendants 6 and 7 in the 
estate of deceased. 

Issue 1.— In the particulars given by 
defendant 1 the jurisdiction of the Court 
was challenged on two grounds; that pro- 
bate of the will and codicils was granted 
to defendant 1 by the District Judge. 
Quetta, Pishin, and this Court therefore 
had no jurisdiction to cancel the grant; 
and that no part of the estate of K. S* 
Sullemanji is situated within the juris- 
diction of this Court. The first ground 
was not pressed: there is no prayer in 
the suit to have the grant cancelled. Ae 
regards the second, I have found that no 
part of the estate is situated within the 
jurisdiction of this Court. Plaintiff relies 
on Faizuddin v. Mir Yusuf Alt (l) in 
which it was ruled that since the Court 
was seised of the case, though it was 
found that there was no property in suit 
within its jurisdiction, the Court should 
proceed. Plaintiff further relies on 
Goverdhandas Vishindas v. Bighiboi (2), 
in which it was held that 0 . 7, B. 10 ap- 

( 1 ) A. 1. B. mo Nag. 189=124 1.0, 703=26 
N.L.B.103. 

(2) A, I. B. 1930 Siud 252=130 I. 0, 564=25 
S. L, R. G3. 
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(plies only when it is found that the suit 
as originally framed was wiongly insti- 
tuted, but it does not apply when it is 
found at the trial on the evidence led 
that the Court has no jurisdiction to 
grant the relief prayed. In the present 
case there was, in my opinion, a bona 
fide claim by plaintiff. He \vas serious 
in his claim to the propei ty situated in 
Karachi, though I have found that that 
was the property of defendant 1 and not 
of deceased. That question, as a matter 
of fact, has been the principal question 
in issue between the parties. Defendant 1 
alleges that plaintiff has brought this 
suit in Karachi though most of the pro- 
perty is situate in Quetta and most of the 
witnesses come from Quetta merely to 
harass her, But I am of opinion that it 
was a bona fide claim; that plaintiff was 
entitled to bring his suit in Karachi, and 
that in the circumstances of the present 
case the Court has jurisdiction to enter- 
tain the suit. 

Issue 2. — The heirs claiming in the 
suit are wdth the exception of defen- 
dants 10 to 12, the widow of deceased and 
his sons and daughter: defendants 10 to 
12 represent the heirs of a deceased 
daughter. Defendant 1 relies on the pro- 
position stated in para. 75 of Mulla’s 
Principles of Mahomedan Law, Edn. 9. 
that in each class of heirs the nearer 
idegree excludes the more remote; that is 
to say, that there being children and 
other lineal descendants alive, the chil- 
dren exclude the grandchildren. The 
plaintiff relies on para. 80; on the prin- 
ciple of representation, that the descen- 
dants of a deceased represent the son; 
but it is clear from other passages in the 
chapter that the principle of representa- 
tion a])plies only amongst those in the 
same degree of proximity. Between 
grandchildren the descendants of one son 
or daughter would take the share of that 
son or daughter. It is clear from Ulus, 
(d) to para. 75 that the daughter excludes 
the son’s son: vide also the note to 
para. 80 in which it is stated that grand- 
sons by a predeceased son do not inherit 
with sons and that granddaughters by a 
predeceased daughter do not inherit with 
the daughters. It is clear also from 
para. 63, sub-para, (v) that grandchil- 
dren come in only in the absence of 
children. 

Issue 3 raises the question wdiether 
properties Nos. 2 to 4, the house in 


Karachi and the two properties in Quetta, 
belong to the estate of the deceased or 
are the property, of defendant 1. (After 
discussing evidence, the judgment ijrocee- 
ded:) Plaintiff' has laid particular stress on 
the evidence of Ex. 22 as showing that the 
possession of the Karachi proi>erty re- 
mained with the deceased. But in view 
of the power- of-attorney granted by de- 
fendant 1 to her husband, tlie fact that 
in liis hooks Ex. 22 sliowed his dealings 
with the property as dealings w ith de- 
ceased does not go far to show that the 
purchase in the name of defendant 1 was 
really a benami purchase and that the 
possession remained with the deceased. 
Many rulings on the question of benami 
have been quoted but these depend so 
much on the fact of each particular case 
that it w’ould be difficult to rely on any. 
The source from which the money came 
is an important criterion: Bilas Kxuiioa7\ 
v. Desraj Eanjit Shigh (3) and 
Nath V, Blmpendra Nath (4), but though' 
the money was originally deceased’s 
there is adequate proof that he did make 
presents of large sums of money. Plain- 
tiff relies on Lahshini Clieity v. Kothan^ 
darama Filial (5) for the proposition 
that a purchase in the wife's name should 
be deemed benami. But in the present 
case there is the evidence of plaintiff’s 
owm witnesses and the documentary evi- 
dence to show’ that the deceased did make 
certain gifts to his wife, that he was an- 
xious to give her all his property and 
that there was absolutely no reason for 
his entering into any benami transaction ► 
It is admitted that he w-as an honest man 
and that he was a wealthy man, there 
was no question of screening his pro- 
perty from his creditors, there was no- 
secrecy about the matter. The presump- 
tion relied on by plaintiff would be re- 
butted by the evidence in the present 
case. 

It is clear that deceased was not on 
very friendly terms with his sons and 
that he was anxious to make substantial 
gifts of property to his wife. Defendant 
1 admits that her husband’s name was 
lettered on the building but she explains 
that this was done on senbimentalgrounds. 
I hold therefore that jilaintiff* has failed ta 

(3) A: I- R. 1915 P. C. 96=30 1. C. 299=42 I 
A. 202=37 All. 567 (P.C.). 

(4) [19161 32 I. 0. 2G7. 

(5) A. I. R. 1926 P. C. 181=88 I. C. 327=48 
Mad. 605=52 I. A. 286 (P.C). 



70 Sind 


Tayabally V. Bibi Fatma 


♦ 

prove that these three properties were pur- 
chased by tlie deceased for himself though 
in the name of his wife and really be- 
long to the estate of the deceased. I 
hold on the contrary that defendant 1 
has proved that they were purchased by 
her from the moneys gifted to her by her 
husband. 

Issue 4. — There is only the vague evi- 
dence of the plaintiff (Ex. 10) that de- 
ceased owned jewellery \North Hs. 40,000. 
Defendant 1 states that the value of the 
jewellery is Rs. 2,500 and that it is her 
own property purchased from her own 
moneys gifted by her husband, This is 
liighly probable in the circumstances and 
1 accept her story. 

Issue 5. — This is by consent to be left 
to the Commissioner, ^he property was 
bequeathed by deceased to defendant 1 
but the bequest is invalid. 

Isstie 6.— It is admitted by defendant 
1 that the will so far as it relates to the 
heirs is invalid. Tiiere was no consent 
of tlie heirs. There was at most a 
release and the release by a Mahomedan 
of a spes successionis is not valid. The 
he(iuest is of practically the whole of the 
proi)erty to the widow. But there is one 
legacy of Es. 2,000 to Santram who is 
not an heir which is valid. The will is 
therefore valid to that extent and de- 
fendant 1 is entitled on that account to 
iier costs in taking out probate. 

Defendant 1 contends that the expenses 
incurred by her on the marriage of her 
daugliter slmuld come out of the w’ill as 
provision was made in the will for this 
expenditure. But this is a bequest to an 
heir and is in the circumstances in- 
valid. The expenditure for this pur- 
jjose after the death of the testator 
should come out of the share of the 
daughter. 

Issue 7 — This was dropped. 

Issues 8 and 10. — Those two issues w ere 
argued together for delendant 1. She did 
nob press her contention that plaintiff 
and defendants 6, 7 and 8 were estopped: 
but defendant 1 contended tliat certain 
property given to plaintiff and these 
defendants in consideration of their giv- 
ing up their claim to any share in the 
estate of deceased should.be taken into 
account in distributing the estate of 
deceased. Defendant 8 docs not appear 

to have been given any property in this 
way. 
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Defendant 1 relies principally on 
Exs. 13 and 19. Ex. 13 is a partition 
deed of 1916, between deceased and his 
brotber Mubammadali. They had each 
a half-share in the partnership business. 
The business was valued at 80,000 to- 
mans. Deceased w as to get 40,000 of 
w’hich he took 10,000 in cash- he gifted 
the remaining 30,000 to his 3 sons, leav- 
ing it to bis sons to take their share in 
cash or join the business as partners with 
Mubammadali. It is plaintiff’s case that 
this arrangement was not acted on. 

A fresh arrangement was made in 1919 
embodied in Ex. 19. This states that 
deceased again joined the business after 
the dissolution of partnership in 1916. 
But in Ex. 19 the partnership reverted 
to the position established by Ex. 13. 
Ex. 19 states that Muhammadalli and 
his sons and the sons of deceased are to 
be deemed the sole partners in the firm 
since 1916. In that document deceased 
definitely separated from the business 
managed by his brother, his nephews and 
his sons. His sons retained the share 
given them in 1916. Ex. 19 is practic- 
ally are-statement of Ex. 13 but marks 
the final disappearance of deceased from 
the partnership. In the P. S. to Ex. 19 
deceased made it clear that his intention 
was that his sons were to have no fur- 
ther claim on his estate nor he nor his 
wife defendant Ion the estate of his sons. 
This arrangement w'as not valid and 
plaintiff and defendants- 6 and 7 are nob 
estopped thereby. Plaintiff states that 
the arrangement of 1916 was not acted 
on. If he and defendants 6 and 7 accepted 
the arrangement of 1919 and took the 
benefit thereof they cannot disclaim the 
condition and retain the benefit. The 
gift by deceased to his sons of the major 
share of his interest in the partnership 
business was not gratuitous but was in- 
tended to be in full satisfaction of their 
claims to his estate. The property given 
to the sons by Exs. 13 and 19 must be 
considered as part of the estate of de- 
ceased if plaintiff aud defendants 6 and 7 
disclaim the conditions on which the 
gift was made. Plaintiff denies all know- 
ledge of Ex. 19 hub if he aud his brothoi^ 
took no benefit under the deeds of 1916 
and 1919, the position is the same the 
property of the deceased (which according 
to those documents went to the sons) re- 
mained the property of deceased and is 
part of his estate. Ex. 59 testifies to the 
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transaction having been carried out and I 
have'no doubt that it was. 

Issue 9. — On the finding on issues 2 
parties are agreed that their shares are 
as stated in the finding on this issue. 
Order. — Preliminary decree as follows: 
Shares of parties as stated above. 
Court Commissioner to ascertain what 
was the estate of deceased and the value 
thereof and the possession thereof. Costs 
of suit on plaintiff as he failed on the 
major contested issue. 

p.n./r.k. Order accordingly. 
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Pekrers, J. C. and Rdpchand, a. J. G. 

Gurmukhdas Rangahnal — Applicant. 

V. 

Hassomal Tharumal and others — Op- 
ponents. 

Revision Appln. No. 58 of 1929, Deci- 
ded on 19th January 1932. 

^ Provincial Insolvency Act (1920), S.78 (2) 
— Debtors filing application as well as 
obtainingadjudication order under old Act 
— Old Act applies and creditors cannot ob* 
tain annulment of order of adjudication 
under new .\ct nor can they claim exemp- 
tion under S. 78 (2) — Provincial Insolvency 
Act (1907) — Interpretation of Statutes, Retros- 
pective effect. 

Every statute ■which takes away or impairs 
vested rights acquired under the existing law or 
creates a new obligation or attaches a new dis- 
ability in respect of transactions already passed, 
must be presumed to be intended not to have a 
retrospective effect. 

The provisions of the new Act have no retros- 
pective effect. Consequently where a debtor files 
his insolvency petition under the old Act (1907) 
and secures an order of adjudication in his favour 
the order confers certain rights upon him which 
cannot bo divested by the new Act. The old Act 
applies to such a case and the creditors cannot 
obtain the annulment of the order of adjudica- 
tion under the new Act nor can they claim 
exemption under S. 78(2): In re School Board 
Election for Parish of Pulborough, Bourke v. 
Nutt, (1894) 1 Q. B. 725; A. I. B. 1922 J5o;n 80; 
A. I. B. 1921 Mad. 272; A. I. B. 1923 Mad. 462; 
A. I. B. 1923 Mad. 487; A. I. B. 1924 Sind 122; 
A I. B. 1926 Mad. 310 and A. I. B. 1928 Cal. 
224, Bel. 071 .; .4. I. B. 1926 Mad. 123, Expl. and 
Dist. LP72C 1, P73C13 

G. A. Kihla — for Applicant. 

Pahlajsing B. Advani — for Opponents. 

Order. — The facts so far as material 
are as follows: On 21st February 1919, 
the applicant Gurmukhdas and opponent 
2, Gobindomal obtained an ordinary 
money decree against opponent 1, Hasso- 
mal. Shortly thereafter Hassomal was 
adjudicated as an insolvent under the 
provisions of the Provincial Insolvency 

Act of 1907. That Act Avas repealed and 


replaced by Act 5 of 1920 Avliich is now 
in force. Hassomal failed to apply for a- 
dischavge and on 21st November 1922, 
the insolvency Court purporting to act 
under the old Act ordered that the insol- 
vency proceedings be sent to the record 
room. 

On 21st December 1922 Gurmukhda® 
applied to tlie Court in the exercise of 
its ordinary jurisdiction for execution of 
the decree passed in his favour and in 
favour of Gobindomal by arrest of Hasso- 
mal. He treated t!ie order passed by the 
insolvency Court on 21st November 1922, 
as an order annulling the adjudication 
and relied upon S. 78, Cl. (2) of the pre- 
sent Act as saving limitation. He however 
dropped that application and on 17th 
November 1928 he repeated the present 
execution application upon the same 
grounds and relied upon the prior execu- 
tion application of 1922 as extending the 
period of limitation under Art. 182, Lim. 
Act. It was objected to on two grounds: 
first, that the old Act applies, that the- 
order of adjudication could not be and had 
not been annulled and that therefore no 
execution application could lie without, 
the leave of the insolvency Court, and 
secondly that the execution application, 
was out of time. 

The learned Subordinate Judge Mr. 
Ghulam Dastagir Agha overruled both 
these objections. He held that the order 
of November 1922 was an order of annul- 
ment of adjudication, that even other- 
wise the execution application was com'- 
petent and that it was within time in 
view of the provisions of S. 78, Cl. (2), 
of the present Act. With regard to the 
objection that the old Act applied, he, 
observed: 

“ The old Act has been superseded by the Act 
now in force. There is no provision that pro- 
ceedings commenced under it are saved from the 
operation of the new Act.*’ 

It is somewhat difficult to follow what 
the learned Subordinate Judge exactly, 
meant by the observations quoted above,. 
On appeal the learned District Judge Mr. 
N. N. Master, rightly interpreted the 
order of November 1922, but evidently 
proceeded on the same assumption that the 
present Act applied although he did not 
expressly say so and held that before the 
judgment creditors could obtain execution 
for the arrest of Hassomal, they should 
get the order of adjudication annulled by 
the insolvency Court. He accordingly 


72 SinJ 


Gurmukiidas V. Hass^mvl 


spfc aside tlie order passed In' the learned 
Subordinate Judge and remanded the case 
to the trial Court with directions that it 
should be stayed pending the annulment 
of the order of adjudication by the 
Insolvency Court. 

Both the Courts below were in error 
in assuming that the jrrovisions of the 
Act of 1920 applied to the circumstances 
of this case that the order of adjudica- 
tion passed under the old Act could be 
annulled under the present Act for failure 
by the debtor to apply for discharge or 
that time could be extended under the 
provisioiis of S. 78, Cl. 2 of tlie present 
Act in a case where an order of adjudica- 
tion had been passed under the old Act. 

It is a fundamental rule of construc- 
tion that every statute which 

“takes away or impairs vested rights acquired 
under existing law, or creates a new obligation 
or attaches a new disability in respect of tran- 
sactions already past must bo presumed to be 
lintoodod not to have a retrospective eflect: per 
iLopes Ij. J. In re School Boird Election for 
Pnri.'ih of Pulhorough iJourhc v. Null (1).” 

This rule forms the foundation of 8. 0, 
General Clauses Act. Laxmi Bank Lid, 
Poojia V. Jiamchandra (2), P. Tlanmayya 
V. Bamayi/a (3), Aiy^tparaju v. Venkata^ 
krishanat/j/a (4), Natrsaii Chettiar v. 
Annamallcii Chettiar^ A. I. 11. 1923 Mad. 
487, Mcnghraj Nevanravi v. Virhhandas 
Sirumal (5), Solaijappa v. Shunmngn Su?/- 
daram, A. I.B. 1028 Mad. 510; J/o//(>- 
nissa v. Pran Math Podder, A. 1. B. 1928 
Cal. 221 are some of the cases where dif- 
erent Higli Courts in India including our 
lovvri Court have given effect to the above 
rule and have repeatedly hold that the 
provisions of the present Act liavo no 
retrospective effect. 

In tlie case of IIan?naui/a (3) it was 
held that S. 78 of the present Act had 
no retrospective clfoct. In the case 
of Solayappa, A. /. B. 192() Mad, 510 
a case somewhat similar to the present 
it was held that an application for execu- 
tion of a decree against an undischarged 
insolvent who was adjudicated as insol- 
vent under the old Act was barred 
by the provisions of S. IG of that Act. 
Both these cases are in p oi n t . 

(1) [1894] 1 Q. H. 7-25==r)a L. J. Q. B. 407=70 
Ij. T. C:i 9=1 Manson 172=0 U. 305=42 
W.R. 388=59 J. V. 572. 

(2) A, I. R. 1022 Bom. 80=G7 I. 0. 238=4G 
Bom. 757. 

(3) A. I. R. 1021 Mad. 272=04 I C.270. 

(4) A. I. R. 1023 Mad. 4G2=72 I. C. 489. 

(5) A. I. R. 1024 Bind 122=7G I. 0. 250=17 
S. I.. R. 800. 
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The case of Perachan v. Kuttiali (6) 
wiiich was also referred to in argument 
stands on a different footing. In that 
case the present Act had come into 
operation immediately after the presenta- 
tion of the insolvency petition and be- 
fore any order of adjudication was passed. 
The insolvency Court had dealt with 
tlie petition according to the procedure 
laid down by the present Act. Their 
Lordships while reiterating the princi- 
ple that orders passed uudor the old Act 
or rights obtained thereunder were un- 
affected by the present Act observed that 
in tliat case neither of those considera- 
tions applied and that the insolvency 
Court had rightly applied the procedure 
laid down by the present Act although 
the petition was presented under the old 
Act. It is possible to support this deci- 
sion on the strength of another etiually 
well establishel canon of construction 
that no person has a vested right in any 
course of procedure and that an altera- 
tion in procedure is always retrospec- 
tive unless there is some 'good roasen 
against it: Bepahlic of Costa Bica v. 
Erlanger {!), James Gardner v. Edward 
(8), Kimhray v. Draper (9). But it is 
not necessary for us to go into the 
merits of that particular case for the 
jiurpose of satisfying ourselves whether 
the altered procedure aiiplicd by the 
insolvency Court alfoctod any vested 
rights and whether there was any good 
reason for liolding that such altered 
procoluro should not have been given 
retrospective olfoct in the circumstances 
of that case. The stage at which the 
altered procedure was applied in that 
case was long past so far as the present 
case is concerned. Not only had the 
debtor in the present case lilod his insol- 
vency petition under the old Act but he 
had secured an order of adjudication in 
his favour. That order conferred cer- 
tain rights upon him which could not be 
divested by the present Act unless the 
present Act expressly said so. 

Not only is there no provision under 
the present Act to warrant the inference 
that it has a retrospective effect but the 
scheme of the two Acts so far as the 
point now in issue is concerned are dif- 
ferent. Under the old Aot there was no 

(G) A. I. R. 102G Mad. 123=91 I. C. 144. 

(7) L197G] 3 Ch. D. G2. 

(8) L18781 3 A. 0. G03. 

(0) [18781 3 Q. B. 750. 
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obligation upon a creditor to prove bis 
claim in tbe insolvency proceedings. He 
could wait until the debtor obtained an 
order of discharge and then realize bis 
claim in full from the after-acquired 
property of tbe debtor. 

It was equally open to a debtor to de- 
feat bis crelitor who declined to prove 
bis claim by delaying in making an ap- 
plicition for his discharge until the 
period of limitation for enforcement of 
such claim had become statute barred. 
There was no provision in the old Act 
empowering the Court to fix a time 
limit within which the debtor should 
apply for his discharge or to annul the 
order of adjudication for failure to com- 
ply with such an order. There was like- 
wise no provision in that Act enabling 
a creditor to apply for annulment of 
an order of a Ijudication on that ground. 
The absence of these provisions enabled 
a debtor to compel by indirect means his 
creditors to prove their claims in the 
insolvency proceedings and to receive 
their dividends pro rata before their 
claims becime stale. 

On the one hand an order of discharge 
passed under the present Act puts an 
end to all debts incurred by a debtor 
prior to his adjudicatiou as an insolvent 
except such of them as are speciBcally 
protected under the Act and on the other 
hand the present Act confers a right on 
the creditors of compelling a debtor to 
apply for discharge within a reasonable 
time so as to afford to them an opportu- 
nity of opposing the discharge and con- 
fers upon them a further right of hav- 
ing the order of adjudication annulled if 
no application for discharge is made 
within the time allowed and on such an- 
nulment of obtaining leave of the Court 
to enforce their claims by ordinary pro- 
cess. 

These altered provisions are nob and 
could never have been intended to be re- 
trospective. 

If the old Act applies the applicants 
cannot obtain the annulment of the 
order of adjudication under the present 
Act nor can they claim exemption under 
S. 78, Cl. (2) of the Act. 

The execution application filed by the 
appellants therefore fails and is dis- 
missed with costs throughout. 

P.N./B.Kk Applicaiion dismissed. 
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Tyahali A. Mandviwalla and another — 
Plaintiffs. 

V. 

Parpaiibai, {w>'fe of Ghangomal) and 
others — Defendants. 

Suit No. 195 of 1930, Decided on 11th 
September 1931. 

(a) Court-fees Act (1870). S. 7 (5) — Suit 
for possession of house — Defendant in pos- 
session of some rooms on upper floors — Re- 
lief can be valued at 12 times monthly rent 
which the portion in occupation would yield. 

Where in suit brought for pos<e-?siou of a house 
propirty defendant is in po-isession only of the 
room< on the upper floors, the value of possession 
which the plaintiff seeks is not the value of the 
whole property and the plaintiff can value the 
relief at 12 times the monthly rent which the 
portion in the occupation of the defendant would 
yield : A. I. R. 1927 ^ind 24S, Foil. 

[P 75 C 1] 

(b) Registration Act (1908), S. 17 — Letter 
confirming equitable mortgage does not re- 
quire to be stamped and registered. 

Letter given by mortgagors read as follows : 
“With reference to our conversation regarding 
loan of Rs. 1,00,000 (rupees one lac) only, to ouc 
firm : We confirm the said terras and in pur- 
suance of which wo have duly e.\€cuted a de- 
mand pro-note for the above amount in your 
favour and have already deposited with you title- 
deeds of the following properties as per schedule 
hereinbelow by way of equitable mortgage as 
security for repayment of the amount due to you 
with interest on the said pro-note.” 

Held : that such cjnfirmat^ry letter did not 
require to be stamped and registered ; A. I. R. 
1931 P. G. 36. Foil. [P 75 C 2] 

(c) Presidency Towns Insolvency Act 
(1907), Sch. 2, R. 12, Proviso — Of/i.;ial As- 
signee failing to redeem within time allowed 
by proviso to R 12 — Property vests in mort- 
gagee by operation of law. 

On tbe failure of the official assignee to elect 
to redeem the property within tbe lime allowed 
by the proviso to R. 12 the equity of redemption 
of the debtor which was vested in the official as- 
signee vest4 by operation of law in tbe mortgagee. 
No conveyance or assignment is necessary to 
complete the vesting of the equity of redemption 
in mortgagee. In fact on the failure of the 
official assignee to elect, his rights in the equity 
of redemption are gone and neither he nor the 
debtor is competent to execute a conveyance or 
an assignment in favour of tbe mortgagee : In. 
re Mercer and Moore's Contract^ (1869) 14 Ch. 
D. 287, Ref. 76 C 2 ; P 77 C Ij 

Dingomal Narainsing — for Plaintiff’s. 

Fetehchand Dharamdas, Chandiram 
Thaverdas and P. Fonseca — for Defen- 
dants. 

Judgment. — This is a suit filed by 
Tayabali A. Mandviwalla who claims to 
be the mortgagee of certain property re- 
ferred to in the suit, and by the official 
assignee of this Court in whom tbe estate 
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of the firm of Messrs. Khushaldas Man- 
gatram and its partners has vested. 

Defendants 1 to 4 are women, widows 
of certain members of the family of 
Khushaldas Mangatram, who are dead ; 
defendant 5 is the daughter of the de- 
ceased Pahlajrai, a member of the same 
family ; defendants 8 and 9 are brothers 
of defendant 5 ; defendants 6 and 7 are 
sons of one Thakurdas, also another mem- 
ber of the same family ; defendants 6 to 
9 are minors and are represented by their 
guardians. 

The plaintiffs’ case is that the firm of 
Khushaldas Mangatram represented by 
Jeramdas as managing partner or manager 
of the joint family business borrowed 
Rs. 1,00,000 from plaintiff 1 on the 
equitable mortgage of the property in suit 
and other properties, that ^subsequently 
when the firm was adjudicated an insol- 
vent, plaintiff 1 valued his security and 
gave notice to the official assignee as re- 
quired by R. 12, Sch. 2, Presidency 
Towns Insolvency Act, to elect if he 
would redeem the mortgage, that as 
plaintiff 2 was not in a position to 
redeem the mortgage within the time 
allowed by law, he intimated to plain- 
tiff 1 that the equity of redemption 
in the property which had by law vested 
in him on the passing of the order of ad- 
judication had now revested in plaintiff 
1, that plaintiff 1 had therefore become 
the owner of the equity of redemption of 
the property as well, that the property 
was in the occupation of the members of 
the family of Khushaldas Mangatram 
wlion that firm became insolvent, that all 
other members of the family had given 
up possession of different portions which 
were in their occupation, that the present 
defendants had relusod to give up posses- 
sion claiming that they are interested in 
the property as the owmers, and that this 
suit was therefore filed to eject them. 

The defendants have raised several de- 
fences to the action which are incornor- 
ated m the following issues : 

(1) Is the suit for ejectment competent 
and maintainable as framed (2) Is the 

and state- 

ment ? (3) Is the suit had for want of 

^ insufficiently 

stamped ? (5) Is the plaintiff the mort- 
gagee or full owner of the property, the 
subject-matter -of the suit ? (G) Is the 
mortgage null and void for want of stamp 
and registration ? (7) Is the mortgage 


binding on defendants or any of them ? 
(8) Did the property ever belong to the 
firm of Khushaldas Mangatram or was- 
owned by the various members of the 
family as tenants-in-common ? (9) When 
was the property acquired and from what- 
funds ? (lO), Was there a partition bet- 
ween the members of the family ? If so, 
when ? (ll) What were the shares of the 
respective parties in the properties ? (12)- 
Is the official assignee's letter bad for 
want of stamp and registration ? (13) 
Were the mortgages as alleged made for 
the benefit of the joint family purpose and 
necessity ? (14) Was the business of the 
firm speculative or was it of the joint 
family firm ? (15) What is the defendants’^ 
position in equity and Hindu law ? (16) 
Are the defendants affected by the adjudi- 
cation of members of the firm, and if so, 
how ? (17) Are the plaintiffs estopped ? 
(18) Are the defendants entitled to main- 
tenance and residence ? (19) General. 

The mehta of plaintiff 1 has been exa- 
mined in part. Before taking further 
evidence in the case, it is de^rable that I 
should give findings upon certain issues 
of law as they are likely to curtail the 
inquiry. 

Issues 1 to 4 may be dealt with to- 
gether. The plaintiffs are suing the de- 
fendants as trespassers. Their case is- 
that the defendants were not tenants but 
permissive occupants of the portions 
which are in their possession. As this is 
not a suit between a landlord and his- 
tenant, there is no question of a certificate 
by the rent controller being filed or a state- 
ment being made in the plaint that the 
premises are not governed by the Bent 
Act. Nor is there any question of any 
notice being given to the defendants as 
required by the Transfer of Property 
Act. 

Mr. Fonseca has suggested that in any 
case before filing the suit notice should 
have been given to the defendants to give 
up possession. But failure to give such 
notice is only material for the purpose of 
dealing with the question of costs. Had 
the defendants appeared in Court and 
said that they were prepared to give ui> 
possession, very probably the plaintiffs 
would not have been entitled to their 
costs for want of notice. The failure to 
give such notice does not prevent the 
plaintiffs from proceeding with the suit. 

"With regard to the question of court- 
fee again, it would appear that the defen- 
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dants are not in possession of the whole 
of the property but are only in possession 
of some of the rooms on the upper floors. 
Therefore the value of possession which 
the plaintiffs are seeking cannot be said 
to be the value of the whole property. 
As pointed out by me in the case of Mt, 
Moolibai v. Mt, Vassibai, A. I. B, 1927 
Sind 248, in such a case it would not be 
unreasonable for a plaintiff to value the 
relief at 12 times the monthly rent which 
the portion in the occupation of the de- 
fendants would yield. 

In the insolvency proceedings the offi- 
cial assignee was asked to value the rental 
of this building. He submitted his valu- 
ation and after going into the matter the 
Court by its order dated 27th April 1928, 
fixed the rental of the whole building at 
Rs. 105 p. m. As said above, .the defen- 
dants are in possession of only certain 
portions of the first, second and third 
floors. Assuming therefore that the ren- 
tal of the whole of each of the floors is 
one-fourth of Rs. 105, i. e , Rs. 26-4-0, 
and assuming also that the whole of each 
of the upper floors is in the'oocupation of 
the defendants, the rent of the first, 
second and third floors would be Rs. 
78-12-0. The maximum court-fee there- 
fore which the plaintiffs have to pay is 
on a value equal bo 12 times Rs. 78-12-0. 

Mr. Dingomal states that he is pre- 
pared to pay the necessary court-fee and 
I permit him to do so in the course of 
two days. He gives his personal under- 
taking that the amount will be paid. 

My findings therefore are that the suit 
is competent as framed, that it is not bad 
for want of a certificate of the rent con- 
troller of the statement referred to in 
para. 4 and that although the plaint is 
insufficiently stamped, that defect should 
be treated as cured in view of the under- 
taking given by Mr. Dingomal. 

Issue 6, — The confirmatory letter given 
by the mortgagors in this case reads as 
follows : 

“ With reference to our conversation regarding 
loan of Rs. 1,00,000 (rupees one lac) only, to our 
firm : We confirm the said terms and in put- 
' suance of which we have duly executed a demand 
pro-note for the above amount in your favour and 
have already deposited with you title-deeds of 
the following properties as per schedule herein- 
below by way of equitable mortgage as security 
for repayment of the amount due to you witlx 
interest on the said pro-note.” 

Then follows the schedule of the title- 
deeds of the properties deposited with 


the mortgagee, one of which is the sub- 
ject-matter of the present litigation, 

The doubts, if any, which existed with 
regard to the question of stamp and regis- 
tration of such confirmatory letters have 
been amply removed by the decision of 
their Lordships of the Privy Council in 
the case of Sundaracliariar v. Narayana 
Aiyar (l). The memorandum in that 
case which was in somewhat similar terms 
was given at the very time the mortgage 
was created and still it w^as held to be 
admissible. The present case is much 
stronger as the confirmatory letter was 
given on the day following the deposit of 
the deeds and the handing over of the 
cheque. I hold therefore on this issue 
in the negative. 

Issue 12. — The letter given by the 
Official Assignee is only an intimation 
given by him in pursuance of the provi- 
sions of R. 12, Sch. 2. It does not pur- 
port to transfer any property to the 
mortgagee so as to bring it within the 
purview of the Stamp Act, or of the 
Transfer of Property Act. It is not a 
sale of property at all, and therefore it 
cannot be treated as a deed of conveyance 
so as to require stamp or registration. 

It is not disputed that the Stamp Act 
and the‘Registration Act are to be strictly 
construed and therefore before Mr. 
Fonseca can ask mo to hold that this 
document is inadmissible in evidence 
except on payment of the necessary stamp 
duty and penalty, or that it is inadmis- 
sible in evidence for want of registration, 
he has to show that it is a conveyance. 

I am not at present concerned with the 
question whether the Official Assignee’s 
letter should have been followed by a 
regular deed of conveyance being executed 
in favour of plaintiff 1, or whether in the 
absence of a deed of conveyance in his 
favour plaintiff 1 alone is not entitled 
to sue for ejectment. These points will 
be dealt with later under other issues to 
which they pertain. I hold on this issue 
against the defendants. 

It might also be observed that if this 
letter is not received in evidence, it does 
not affect the case. The proviso to R. 12, 
Sch. 2, Presidency Towns Insolvency Act, 
which is relied upon by the plaintiffs 
reads as follows : 

” Provided that the creditor may at any time 
by notice in writing, requ ire the Official Assignee 

(1) A.I.R. 1931 P.C. 36=131 I.C. 328=58 I A 
68=54 Mad. 257 (P.C.). 
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to elect whether he will or will not exercise his 
power of redeeming the security or requiring it 
to be realized, and if the Official Ai^signee does 
not. within six months after receiving the notice, 

signify in writing to the creditor his election to 

exercise the power, he shall not be entitled to 
exercise it ; and the equity of redemptiou. or any 
other interest in the property comprised in the 
security which is vested in the Official Assignee, 
shall vest in the creditor, and the amount of his 
debt shall be reduced by the amount at which the 
security has been valued.” 

The failure of fche Official Assignee to 
signify his election to exercise the power 
to re-leem the property within the' time 
allowed puts an end to his equity of re- 
demption which, without more, vests in 

the mortgagee. , . i. -.u 

The other issues will be dealt witn 

after the evidence is recorded. (After 
recording the evidence, the following judg 
ment was delivered) : The case has been 
concluded by both parties, and I am no-w 
in a position to record ray findings on the 
rest of the issues : 

Issues S to ll.—The burden was on 
the defendants to prove that at one time 
or the other the members of the family 
of Kbusbaldas Mangatram bad severed 
their joint family tie. Not only have 
they failed to prove this, but the ad- 
missions made by the defence witnesses, 
Exs. 10 to 12, prove the contrary. (Here 
the evilence of some of the witnesses for 
the defendants was discussed and the judg- 
ment proceeded). I bavo no hesitation 
in holding on issue 8 that the property 
was purchased by Lalchand as belonging 
to the firm; on issue 9 that it was ac- 
quire! from the firm’s money; on issue 
10 that there was no partition amongst 
the members of the family although they 
messed separately; on issue 11 that defen- 
dants 1 to 5 had no share in the property 
and that defendants 6 to 9 possessed a 
.joint undivided interest therein along 
with other members of the family. 

Issues?. 13 and 14 .— The mortgage 
was created by all the adult members of 
the family for the purpose of their busi- 
ness and the money raise I on it was, as a 
matter of fact, so utilized by them : vide 
entries from the books put in by the 
mehta of the Official Assignee. There is 
no evidence that the business of the firm 
was of a purely speculative nature, al- 
though, if it were so. it would not affect 
the case. The business being ancestral 
business and the firm having been in exis 
tenco prior to the deaths of the co- 
parceners through whom the defendants 


claim an interest, my finding on all thes® 
issues is against the defendants. 

Issues 15, 16 and 18.— There is no al- 
legation that a charge was created on the 
property in favour of any of the defen- 
dants. The mere fact that they resided 
in a portion of the property is therefore 
of no effect. On the passing of an order 
of adjudication against the adult co- par- 
ceners, the property has vested in the 
Official Assignee and he has every right to 
eject the defendants and to dispose it of 
for the benefit of the creditors. The de- 
fendants are not entitled to any rights of 
maintenance or residence over his pro- 
perty unless the claim of the mortgagee 
has been fully satisfied by the Official 
Assignee, and there is no question what- 
soever that his claim can be fully satisfied 
either from this property or from the 
rest of the property of the insolvents. 

Issue 17 does not therefore arise and 

is struck off. . . 

Issue 5.— As the Official Assignee in 

whom the equity of redemption of the 
debtors in the property in suit has admit- 
tedly vested and the mortgagee have both 
joined in the suit, this issue hardly arises. 

It would however appear that on the 
failure of the Official Assignee to elect to 
redeem the property within the time al- 
lowed by the proviso to R. 12, Sob. 2, 
Presidency Towns Insolvency Act. the 
equity of redemption of the debtor which 
was vested in the Official Assignee has by 
operation of law vested in the mortgagee. 
The proviso referred to above does not 
merely say that on the failure by the 
Official Assignee to elect, bis right in the 
equity of redemption will be extigmsh^, 
but it goes much further and declares that 
such right “shall vest” in the mort- 
gagee. 

No vesting order is therefore neoes^ry 
as required in the case of a more dis- 
claimer by theOfEoial Assignee of onerous 
property ; see Williams on Bankruptcy. 
Edn. 10, p. 416; Note to 
Sell. 2, English Bankruptcy Act, Ibaa. 

There is again no reason why the ex- 
pression “shall vest” in this rule should 
not receive the same' interpretation as m 
S. 17, Presidency Towns Insolvency Act, 
or in' the corresponding section of the 

English Act. It has been held that an 
order of adjudication operates as a statu- 
tory transfer of the rights of the debtor 
in the property to the OEBoial Assignee or 
Trustee in Bankruptcy, and that no oon- 
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veyance or assignment is necessary to 
complete vesting of such rights in him in 
respect of property situate in British 
India or tiie United Kingdom, as the case 
may be. Of course, where immovable pro- 
perty is situate in a foreign country, the 
law of such country must also be com- 
plied with; Halsbury, Vol. 2, para 257 ; 
Sir Dinshaw Mulla’s Law of Insolvency, 
para 257. The same principle applies, 
and no conveyance or assignment is there- 
fore necessary to complete the vesting of 
the equity of redemption in the mortgagee 
under this rule in respect of property 
situate in British India. 

Not only that, but it would appear that 
on the failure of the Official Assignee to 
elect, his rights in the equity of redemp- 
tion are gone and that neither he nor the 
debtor is competent to execute a convey- 
ance or an assignment in favour of the 
mortgagee : see the somewhit apposite 
observations of Sir Jessel, M. R. in Re 
Mercer and Moore's Contract (2), on the 
effect of a joint conveyance by the Trustee 
in Bankruptcy and the debtor of their 
interest, if any, in the property to the 
mortgagee after a disclaimer under the 
old Act of 1869. 

The inconvenience which arose in con- 
sequence of the above decision has been 
amply removed by adequate provision 
being made in the subsequent Acts em- 
powering the Court to pass a vesting 
order in the case of a disclaimer by the 
Official Assignee or Trustee in Bankruptcy 
of onerous property and by declaring that 
the equity of redemption shall vest in the 
mortgagee if the procedure laid down in 
R. 12 has been followed by him and the 
Official Assignee has failed to elect to 
redeem the property. Such failure has 
the effect of foreclosing him and of mak- 
ing the mortgagee an absolute owner : 
Halsbury Vol. 2, para, 376, and the title 
of the mortgagee to the property fresd 
from the equicy of redemption depends 
on proof (1) of the mortgage claim, (2) of 
the notice under R, 12 0 and (3) of the 
failure of the trustee of the Official Assi- 
gnee to signify his election within the 
time allowed : sea Williams on Bank- 
ruptcy, Edn. 10, p. 463 ; Notes to R. 17, 
Sch. 2. 

The mortgagee has given proof on all 
these points. I therefore hold that the 

(2j [laaoi 49 L. J. Gh. 201=14 Uli, U. 267=42 
L.T. 311=28 W.R. 485. 
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mortgagee-plaintiff is now the owner of 
the property. 

Issue 19. — There will therefore be a 
decree against the defendants for eject- 
ment, for mesne profits from date of suit 
to possession at the rate to be determined 
in execution proceedings and costs. 

P.N./R.K. Suit decreed, 

^:< A. I. R. 1932 Sind 77 

Ferrers, J. C. and Rgpchand, A. J. G. 

Wadero Ali Go/iar - Applicant. 

V. 

Khushaldas and Opponents. 

Civil Revn. Appln. No. 103 of 1930, 
Decided on 15th December 1931. 

Civil P. C. (1908), Sch. 2. Para. 3— 
“Matter in difference ’ — If Court is compe- 
tent to pass a certain decree on application, 
reference by Court directing arbitrators 
to pass same decree is within jurisdiction. 

Where, if the case had proceeded in Court, the 
Court would ultimate y have been competent 
to pas5 ad.'cree against the mortgagor plaintiff 
for the payment of the mortgage-money, the 
Court has jurisdicti n to make a reference to the 
arbitrators directing them to pass a mortgage- 
decree, even though such a decree could have 
been passed by the Court itself, only on a subse- 
quent application of t le mortgagor-plaintiff for 
the reason that the suit was filed under S. 15* B, 
Deccan Agriculturists Relief Act. The parties 
cannot have a piecemeal arbitration: A. I. R. 
192-2 Sind 1, Ref. IP 78 C 1] 

Dipchand Chandumal — for Applicant. 

Tolasing K. Advani — ‘for Opponents. 

Rupchand, A. J. C. — This revision 
application arises out of an order passed 
by ths learned First Class Sub-Iulge, 
Larkana, disallowing the objections to 
an award made in the suit and passing a 
decree in terms thereof. 

Mr. Dipchand has argued that the re- 
ference and award passed in this suit are 
in excess of the matters in dispute in 
the suit, on the grounl that the suit 
was filed under the provision of S. 15-B, 
Deccan Agriculturists’ Relief Act, all that 
the Court could decide on the plealings 
before it at the time of the reference was 
whether the transaction in suit was a 
mortgage or an out and out sale. It was 
only after the Court had held in favour 
of the plaintiff and the plaintiff had ap- 
plied for a decree on the mortgage being 
passed against him that the Court could 
pass such a decree, and thit therefore 
the Court hafl no jurisdiction to issue a 
mandate to the arbitrators to pass a 
mortgage-decree. We think there is no 
substance in this plea. 
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The points in issue between the par- 
ties were: (a) whether the transaction in 
suit was an out and out sale; (b) if not, 
was it a mortgage or a conditional sale 
and (c) should the plaintiff be restored 
to the property on payment of the 
amou it for which it %vas mortgaged or con- 
ditionally sold. It is no doubt true that 
if the case had been proceeded with in 
Court, the question of redemption would 
have been dealt with by the Court on a 
subsequent application made in the suit. 
But the parties preferred to refer their 
disputes to arbitration. They could not 
ask for arbitration piecemeal. It was 
|open to them to provide in the reference 
that in the event of arbitrators coming 
to the conclusion that the land be res- 
tored to the plaintiff on certain terms 
they could pass a final award to that 
effect. The parties accordingly provided 
in the reference inter alia as follows. 

“The arbitrators will be at liberty to award 
money compensation to any party and make the 
property liable for it.” 

Acting under this authority the arbi- 
trators have passed the usual mortgage- 
decree for about Rs. 21,000 against the 
plaintiffs. There is no doubt that if the 
case had proceeded in Court the Court 
would ultimately have been competent to 
pass a decree of this nature. That being 
so, it was within the competence of the 
Court to accept such a reference and the 
award passed thereon is not without 
jurisdiction and no revision lies: vide 
\Emnahai v. Fakir Mahomed (l). 

We accordingly dismiss the application 
with costs. 

W.D./r.K. R evision dismissed. 

(1) A. I. R. 1922 Sind 1=G5 I. 0. 60=15 S. h. 

R. 1G5. 
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Milne, J. C. and Aston, A. J. C. 

Firm of Khanumal — Appellants. 

v. 

Karim Mahomed and Co. and others — 
Respondents. 

First Appeal No. 41 of 1927, Decided 
on 3rd December 1931. 

(a) Partnership — Evidence of. 

The question whether certain persons are part- 
ners in the legal sense depends upon the legal 
relations proved. [p 79 0 1] 

❖ (b) Civil P. C. (1908), O. 30, R. 1— Cer- 
tain person, partner with firm in respect 
of particular transaction — Suit brought in 
respect of transactions without making him 
party, is not maintainable. 

The more fact that a certain person was part- 
ner with a firm in respect of certain transactions 


does not make him a partner of that firm as such 
and a suit brought in the name of the firm in 
respect of the particular transactions without 
making that partner a party is not maintainable. 

^ [P79C2] 

(c) Practice — New plea — Pleadings. 

It is not open to a party to a suit to rely on a 
contention, which was never raised by it in the 
pleadings. [P 80 C 1] 

Balkishen H. Lula — for Appellant. 
Tolasing K. Advani — for Respondents. 

Judgment. — This is a suit for re- 
covery of Rs, 3,600 being the insurance 
claim in respect of certain goods ordered 
by the plaintiffs. Defendants 1 were 
clearing agents of plaintiffs and defen- 
dants 2 the Insurance' Company. 

The plaintiffs alleged that defendants 1 
had recovered Rs. 3,600 from the Insu- 
rance Company and had failed to account 
for the same and that in any case they would 
be liable even if they had not recovered 
the said amount from defendants 2 s 
they had withheld the relative docu- 
ments entitling the plaintiffs to recover 
the said amounts from defendants 2. 

Defendants 1 raised various objections 
to the suit, the first'one being that Dip- 
chand Assanmal was a partner with the 
plaintiff in the business of importing 
foreign goods; that it was he who 
managed the whole of the importing busi- 
ness; that he was a necessary party to 
the suits ; and that the suit as framed 
could not therefore lie. 

The trial Court held that Dipohand 
was a partner with the plaintiffs in the 
transactions in suit, that he was a neces- 
sary party to the suit; and that the failure 
of the plaintiffs to join him was fatal to 
the suit. 

On appeal the plaintiffs have conten- 
ded that Dipohand was a cosharer and 
not a partner with them. They rely on 
the evidenoeof Ex. 11, Nanoomal, manag- 
ing partner of the plaintiffs* firm, as 
showing that they did not deal with the 
goods jointly but with their own specific 
shares. The customs duty and clearing 
charges were paid half and half. This 
they alleged is .not partnership. There 
was no combination. The parties placed 
only certain orders in the name of one 
of them. No business was done together. 
No profit was shared. They rely iR 
particular on the evidence of Kanm 
Mahomed (Ex, 37) in respect of a con- 
signment of 30 oases of playing cards as 
showing that the plaintiffs sold half of 
the consignment, 15 oases to Ismailjee 
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Alibhoy; and Dipchand sold his half con- 
signment, 15 cases, to Moosa Jaffar. 

The respondents contend that this is 
^n entirely new contention which has 
been raised on appeal by the plaintiffs. 
There was not a word in the proceedings of 
the lower Court about Dipchand being a 
■cosharer. The learned pleader for the 
tippellants is not in a position to state 
whether any such contention was raised 
or not. According to the respondents he 
is merely taking advantage of a state- 
ment made by the witness Karim Maho- 
med. The plaintiffs as a matter of fact 
and Dipchand himself admitted in the 
lower Court that they were partners in 
the suit transactions. Nanoomal (Ex. ll) 
states that Dipchand was a partner in 
the goods in suit, though they had been 
■sent for in the firm’s name. Dipchand 
(Ex. 12) says that he and the plaintiffs 
had ordered out goods in partnership 
from America. Plaintiffs have produced 
no books showing that the profits of the 
business were not shared between them 
and Dipchand. They rely on the extract 
from the account (Ex. 26) as showing 
that in the transaction in which 15 cases 
were sold by Dipchand to Musa Jaffar 
■the plaintiffs were interested and re- 
ceived their share of the profit. 

It does appear that this is a conten- 
tion which has been raised on appeal for 
the first time. The word *'cosharer” is 
not to be found in the record. The plain- 
tiffs and Dipchand admitted that they 
were partners in the suit transactions. 
They admitted so in examination-in- 
chief, The appellants contend that they 
merely stated that they were partners. 
iThe question whether they were part- 
|ners in the legal sense depends on the 
ilegal relations proved. But if appel- 
lant’s pleader objected to their client’s 
description of themselves as partners and 
if their case in the lower Court was that 
■the plaintiffs and Dipchand were not 
partners, when both Dipchand and the 
plaintiffs described themselves in exami- 
nation-in-chief as partners, it would cer- 
tainly have been the duty of the pleader 
to make their position clear. There seems 
to have been no serious dispute raised in 
the lower Court that Dipchand and the 
plaintiffs were not partners. The only 
stray piece of evidence on which the ap- 
pellants can rely is the statement of 
Karim Mahomed (Ex. 37), and it appears 
that they have based their argument on 


this statement ; it forms the basis of 
their argument that Dipchand was not a 
partner but a cosharer. We therefore 
agree with the trial Court that the plain- 
tiffs and Dipchand were partners in the 
suit transactions. 

The appellants have further contended 
that even if it be held that the plaintiffs 
and Dipchand were partners yet the suit 
does not fail. The firm is on record and 
if Dipchand is a partner in the firm he is 
on record. But the firm which is suing 
is the firm of Khanoomal Jessamal. It is 
not contended by any party that Dip- 
chand is or was a partner in that firm. 
He was a partner with that firm in the 
suit transactions. It therefore cannot be 
held that Dipchand is covered by the 
description of the plaintiffs given by 
them in their plaint. 

The same reasoning applies to the fur- 
ther argument of the plaintiffs that even 
if they failed to disclose the name of 
Dipchand when they were asked to dis- 
close the names of their partners, they 
can remedy that error. But they dis- 
closed the names of the partners of the 
firm of Khanoomal Jessamal. It is clear 
that they were not at any stage suing on 
behalf of Dipchand but only on behalf of 
their own firm the partners of which 
with Dipchand constituted a separate 
partnership, which was interested in the 
suit transactions. 

The further contention of the plaintiffs 
is that Dipchand being an insolvent they 
can sue on behalf of the firm without 
joining Dipchand. There might or might 
not have been force in their contention if 
they had been suing as the firm which 
was engaged in the suit transactions. 
But it is perfectly clear from the evi- 
dence and from their own description of 
themselves that they were suing on be- 
half of the firm of Khanumal Jessamal 
which was an entirely different partner- 
ship. 

The last contention raised is in res- 
pect of the alleged agreement between 
plaintiffs and Dipchand that the claims 
in respect of 12 and 30 cases should be 
appropriated by the plaintiffs alone. 
The learned Additional Judicial Commis- 
sioner has dealt with this in his judg- 
ment : 

“ The plaintiffs have attempted to get over 
this difficulty by setting up an agreement bet- 
ween them and Dipchand that each of them 
was entitled to recover certain specific claims 
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The alleged agreement was not pleaded at all, 
all and it is not open to them to rely on it by 
putting certain stray questions to Nanumal and 
Dipchand without affording an opportunity to 
defendmts 1 of meeting this new case. The 
allegf^d agreement is inherently improbable, and 
is supported by no reliable evidence. If Dip- 
chaud alone was conversant with the recovery 
of foreign claims tliore was no occasion tor it, 
and if it was made there was no reason why Dip- 
ch-^nd should have received the claim for locks 
which were assigned to the plaintiffs or why he 
should have entered the claims assigned to him 
in tlie “ amanat ” account. When pressed fur- 
ther he was forced to admit that the claims as- 
signed to each party were not of equal value and 
each party had to receive and pay to the other 
the excess over his half share. Kanumal does not 
speak of defendauts 1 being a party to the agree- 
ment, and as soon as this defence was raised Dip- 
eband trijd to improve on the story by asserting 
that Karim ^lahomed was present at the agree- 
ment. I have no doubt in my mittd that this is 
a deliberate attempt on their part to set up an 
absolutely fal«e agreement to get out of the 
technical defect and that their evidence on that 
point has no substratum of truth whatsoever.** 

Dipchand’3 evidence on this point 
(Ex. 12) is very halting. He says that 
the arrangement between him and the 
plaintiffs that they were to recover cer- 
tain claims and he was to recover other 
claims was only tentative. The amount 
of the claims which the plaintiffs had to 
recover was not equal to the amount 
which he had to recover and it was ag- 
reed that they would adjust their accounts 
after the claims were recovered. 

We agree with the learned Judge of 
the trial Court that it is not open to the 
appellants to rely on a contention which 
was never raise! by them in the plead- 
ings, for which further there is no reli- 
able evidence. 

We therefore confirm the judgment ani 
decree of the lower Court and dismiss 
this appeal with costs. 

R,M./u.K. Appeal dismissed. 

A, I. R. 1932 Sind 80 

Aston, A. J. C. 

Hormusjee Cowasjee Btjramji — Plain- 
tiff. 

V. 

Seoy. of State — Defendant. 

Civil Suit No. 764 of 1927, Decided 
on 4t.h Mav 19dl, 

• Tort— Negligence — Consignee while tak- 
ing consignment obliged to cross railway 
lines— Heavy obligation lies on railway com- 
pany to take reasonable precautions to en- 
sure safety of consignee 

Where a consignee coming to tnko the delivery 
of a onsignment from the goods-shed is not a 
more licensee but a person who is obliged by the 
rcquirouiouts of the railway company and by 
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the nature of their goods yard to cross railway 
lines several times, each time he takes delivery of 
goods, a heavy obligation lies on the railway 
company to take all reasonable precautions to 
ensure the safety of the consignee or his agents 
crossing the lines at the places which the rail- 
wav sets apart for that purpose. LI* 82 C 1] 

Where it was necessary for a consignee, in 
order to take delivery of the consignment to 
cross the railway lines several times and while 
cros-ing the lines, some waggons standing sta- 
tionary at once began to move and strnck the 
c.ir of the consignee although he tried to swerve 
and dashing it on the waggon on the next line re- 
duced it to a total \Nreck and there was no sign- 
board erected to warn the public nor was any 
man posted to warn the public and- no whistle 
was blown or warning given : 

Held', that the damage to the car was caused 
by 1 16 negligencd of the servants of the railway 
corapatiy in failing to take reasonable precau- 
tioDsand the railway company was liable for the 
same : 2d Bom. 609, Rel. on. ; A* 1. R. 1925 
Mad. e04. But. [P 83 C 1] 

Isardas Oodharam — for Plaintiff. 

Cfioithram Davanmal — for Defendant. 

Judgment. — This is a suit filed by the 
plaintifi' to recover the sum of Rs. 1,400 
as damages caused to the plaintiff's Mor- 
ris Oxford two-seater car through the 
negligence of the defendant’s servant. 

On 13th May 1927, Mr. Maneckji Baru- 
cha drove the car to the N. W. Ry. 
goods yard to clear a consignment. He 
was accompanied hy Mr. Jehangir Rus- 
tomji and by one Cassam. After clear- 
ing the consignment they were returning 
to the entrance gate of the station yai’d, 
and in order to do so were crossing the 
lines at the nearest level crossing when 
suddenly some waggons which were- 
standing stationary on the right side of 
the crossing began to move. Mr. Baru- 
cha, fearing they were about to be 
** smashed up,” swerved to the left, bub 
the end waggon struck the oar and dashed 
it against a waggon on the next line. The 
plaintifi's car became a total wreck. 

The plaintiff contends that the defen- 
dant’s servants were guilty of negligence 
on three grounds, viz. (l) there was no 
signboard erected to warn the public; 
{2J no man was posted to warn the pub- 
lic, that shunting was going on and 
(3) there was a failure to blow any whis- 
tle or give a warning before the waggons 
were set in motion and sufficient precau- 
tions were not taken against danger to 

persons using the road. 

The defendant's defence is that the 

goods yard is the private property of the 
defendant, that there was no need for the 
car to have crossed any railway line. 
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that the driver crossed the line to suit his 
own convenience, and at his own risk. 
When he attempted to cross the level 
crossing the trains standing on the line 
nearest to him was doing shunting opera- 
tions. It had blocked half of the level 
crossing. There were railway waggons 
also projecting into the level crossing on 
the next set of lines and the space bet- 
ween the two lots of waggons was small. 
It is further contended that the shunting 
jamadar warned the driver of the car 
that the train was shunting and warned 
him not to drive through the level 
crossing. (After stating the issues, the 
judgment considered evidence regarding 
brafic and proceeded.) It follows that 
a consignee coming to take delivery of 
a consignment from the goods shed to 
which the plaintiff’s car w^as driven was 
not a mere licensee, he was a person who 
was obliged by the requirements of the 
railway company, and by nature of 
their goods yard, to cross railway lines 
j several times each time he took delivery 
/ of goods. In the circumstances I think 
an obligation lay heavily on the rail- 
way company to take all reasonable 
precautions to insure the safety of con- 
signees or their agents crossing the lines 
at the places which the railway set 
apart for that purpose: Barrett v. Mid- 
land By. Co. (1), Cawasji Merxoanji v. 
G. I. P. By. Co. (2) and James v. G. W. 
By. Co. (3). It is not suggested that 
there was an obligation to erect a gate 
at the crossings. But in the absence of 
a gate or of a chain across the road 
the railway company should in my 
opinion at least have had a notice board 
placed in a conspicuous place in the road 
leading to the crossing, warning moto- 
rists and drivers of vehicles and pedes- 
trians that the level crossing was closed 
on account of shunting or they should 
have posted one of their servants in the 
centre of the road leading to the cross- 
ing whose sole duty at that moment 
of danger was to warn motorists ap- 
proaching the crossing of the danger. In 
the present case the evidence shows that 
the shunting jamadar was not in the 
road at all. There was no railway ser- 
vant in the road. The evidence in my 
opinion indicates that the shunting 
jamad ar was on platform No. 27. His 

(1) [18581 115 R R. 925. 

(2) [19021 26 Bom. 609=4 Bom. L. R. 290. 

(3) [1867] 36 L. J. 0. P. 255. 


attention was directed to a coupling and 
he had his back to the road leading to the 
level crossing and was facing in the direc- 
tion of the engine. The engine driver 
had pushed a line of 15 waggons, so that 
the end waggon was at a short distance 
from the three stationary waggons. His 
next duty was to start again and push 
the line of waggons at a speed of four 
miles an hour towards the stationary 
waggons so that the shunting porter at 
the impact might couple them and crawl 
out from between the lines. 

The engine driver being at a great dis- 
tance from the stationary waggons would 
not be able to see exactly what was hap- 
pening, but the shunting jamadar was in 
a position to control the movements of 
the engine by means of bis flags. It 
seems to me obvious that the shunting, 
jamadar with his back to the road lead- 
ing to the level crossing would not be in 
a position to properly control or caution 
traffic proceeding along the road. He 
stated in evidence: 

“when the coupliag was done I signalled to the 
driver and behind my back the two Parsi gentle- 
men drove.’* 

The result was that the driver of the 
plaintiff’s car had no proper notice of the 
danger he ran in endeavouring to cross 
the level crossing. The engine had given 
no whistle when it started. There was 
no notice in a conspicuous place on the 
road that the level crossing was closed to 
traffic and there was no railway servant 
in a conspicuous place on the road to 
stop traffic from proceeding along it No 
doubt the shunting jamadar and the 
shunting porter both alleged in evidence 
that the shunting jamadar was between 
platforms Nos. 22 and 27. It is hardly 
likely if this were true that both would 
have informed the police that the shunt- 
ing jamadar was on platform No. 27. I 
disbelieve the statement that he was 
between Nos. 27 and 22. On turning the 
corner the driver of the car would notice 
three stationary waggons slightly pro- 
jecting into the road, but the evidence 
shows that there was enough room for a 
car to pass to the left of them and to the 
right of the waggons slightly projecting 
into the road on the next line. The 
projection on the nearest line left 17i 
feet roadway, that on the further 
line left l9i feet. The line of 15 wag- 
gons being pushed into the three sta- 
tionary W'aggons was being pushed at 
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such a slow speed that the motor driver 
might well fail to notice to approach or 
realize bis danger. The present case is 
clearly distinguishable from those cases 
when the plaintifi with the exercise of 
reasonable care would have realized the 
position he was in, i. e., w. Mid- 
land By. Co . , N ewman \ . The London 

& South-Western By. Co. (5), Smith 
V. South-EaHern By. Co. (6) and M. S. M. 
By. Co. V. Jayammal {7). On the im- 
pacts with the line of waggons the sta- 
tionary waggons were jerked forward and 
the driver of the car suddenly found him- 
self as he describes it in a position to be 
smashed up.” He endeavoured to swerve 
to the left, but it was of no avail. The 
waggons struck the car; it was pushed a 
distance of about 50 feet into waggons on 
the opposite line and the car became a 
total wreck. 

I am of opinion that the damage to the 
car was caused by the negligence of the 
defendant’s servants in failing to take 
ireasonable precautions and that defendant 
iis responsible for the same. The driver of 
’the plaintiff’s car was not in my opinion 
guilty of negligence or of a want of rea- 
sonable care. 

On the question of damages, the evi- 
dence of Udharam Jethmal shows that 
the New India Assurance Co. paid the 
plaintiff a sum of Es. 1,300, on account 
of damage to the car. Plaintiff stated in 
evidence that he received Es. 1,100; but 
that was clearly a mistake. Plaintiff 
states that the car was sold by auction 
for Es. 40. According to Udharam, a 
sum of Es. 35 was received for the wreck 
of the car. Mr. Eolf, who was then 
Manager of Messrs John Fleming & Co., 
assessed the value of the car at the time 
of the accident as between Es. 1,300 and 
Es. 1,400 and the Insurance Co mpany paid 
at the lowest rate. The plaintiff had pur- 
chased the car second hand for Es, 2,000 
in 1926. The car was a 1920 model and 
Mr. Daruwala had had it since 1923. 
After purchasing the car plaintiff insured 
it for Es. 1,450 and during the nine 
months up to the time of the accident the 
car was driven about 2,000 or 3,000 miles. 
I see no reason for doubting the valuation 
of Mr. Eolf, The sum of Es. 40 however 

(4) 14 L. T. (n.s.) 796. 

(5) 7 T. L. R. 138. 

(0) [189G] 1 Q. B. 178=G5 L. J. Q. B. 219=73 
L. T. G14=60 J. P. 148=44 \V. R. 291. 

(7) A. I. R. 1926 Mad. 804=48 Mad. 417=86 
I. 0. 9G9. 
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which plaintiff admits was received must 
be deducted. I give judgment to plaintiff 
or Es. 1,260. costs and interest at 6 per 
cent from date of suit till payment. 

e.M./r.k. Suit decreed. 
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Milne, J. C. and Mehta, A. J. 0. 

Official Assignee — Appellant. 

V. 

Punjab National Bank, Ltd, — Eespon- 
dents. 

Misc. Appeal No. 62 of 1928, Decided 
on 31st July 1931. 

Receiver — Equitable mortgagee procuring 
appointment of receiver to mortgaged pro* 
perty is entitled to income from property in 
receiver’s hand in preference to Official As* 
signee — Provincial Insolvency Act (1920), 

S. 59. 

A mortgagee who procures a receiver to bo ap- 
pointed in a mortgage suit is entitled to the in- 
come from the mortgaged property in the hands of 
the receiver in preference to the Official Assignee. 

An equitable mortgagee who obtains the ap- 
pointment of a receiver of the mortgaged property 
establishes a claim to have the recoveries made 
by the receiver car-marked for his benefit, in case 
the mortgaged property is not sufficient to satisfy 
his claim, and an Official Assignee cannot claim 
the rents and profits of the property in the hands 
of the receiver for the benefit of the general body 
of creditors in preference to the mortgagee : 

A. I. R. 1931 Mad. G2G and 47 Cal. 418, Bel on. 

IP84 01, 2] 

As^idamal Beioachand — for Appellant. 

Dingomal Narainsing — for Eespon- 
dents. 

Judgment. — The facts underlying the 
order under appeal are that in Suit No. 
236 of 1927 instituted by the Punjab Na- 
tional Bank for sale of property mort- 
gaged to them by Moolji Morarji by equi- 
table mortgage, a receiver of rents and 
profits of the mortgaged property was ap- 
pointed. Subsequently, but before the 
decree was passed Moolji Morarji was ad- 
judicated insolvent and the Official As- 
signee has claimed the rents and profits 
of the mortgaged property in the hands 
of the receiver for the benefit of the 
general body of creditors in preference to 
the bank. The learned Additional Judi- 
cial Oommissioner held that the posses- 
sion of the receiver was the possession of 
a stakeholder for and on behalf of the 
parties to the action in respect of their 
repeotive titles thereto, that the Official 
Assignee or the trustee takes the estate 
subject to the same equities as those to 
which it is subject in the hands of the 
bankrupt, that therefore the Official Be- 
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-CQivor had no claim to the moneys in the 

hands of the receiver. 

The appellant has contended that the 
receiver holds as an officer of the Court, 
that there was no direction to the receiver 
to pay over the rents and profits to the 
Punjab National Bank, that the receiver 
held for the benefit of both parties, and 
that therefore the Punjab National Bank 
■cannot be considered to be secured cre- 
ditors merely because a receiver was ap- 
pointed pending the suit. The appellant 
relies on the following extract from Kerr 
on Eeceivers, Edn. 8, p. 177 : 

“A receiver is an officer appointed to collect the 
rents and profits of real estate, or the income or 
capital of personal estate, upon the title of the 
parties to the action ; the rights of those parties 
are not aSected by 'the order, but it operates as 
an injunction to prevent them from receiving 
the subject matter of the order, or from dealing 
with it to the prejudice of other parties to the 
action.” 

That is with reference to the rights of 
the receivers in general. The appellant 
contends that even an attaching creditor 
who gets an attachment before judgment 
gets no priority. He also relies on the 
case reported in Re Pearce (l). In that 
case a money decree was obtained and 
after judgment an order was miade ap- 
pointing a receiver of the debtor’s inter- 
•est in an hotel. The receiver was to make 
■certain payments and was to retain the 
balance of profits to be applied in dis- 
charge of the debts and costs due to the 
plaintiffs as and when may be thereafter 
-ordered. The Court of appeal held that 
the order appointing the receiver did not 
direct that the sums received by the re- 
ceiver should be paid and applied in satis- 
faction of the judgment-creditor’s debts. It 
did not create in favour of the creditors a 
mortgage charge or lien on the property 
•of the debtor as a security for the debt, 
before the Court had passed any orders 
■giving the execution creditors any right 
to any part of it, .bankruptcy had super- 
■vened, and the fund in Court therefore 
belonged to the trustee in'bankruptcy and 
not to the judgment creditors. 

The case of the respondents is that the 
Punjab National Bank, on the strength of 
the equitable mortgage having obtained 
pending suit an order appointing a re- 
ceiver, were in the position of secured 
creditors. They rely on the case of Ra- 
meshwarsingh v. Ghunilal Shaha (2), for 

(1) U919] 1 K. B. 78=88 L. J, K.B. 367=120 
L.T. 331=(1919) B. & G. R. 131. 

(2) [1920] 47 Cal. 418=56 I.O. 839. 


the proposition that the possession of a 
receiver in a mortgage suit is prima facie 
for the benefit of the party who has ob- 
tained the appointment. The learned 
Judges held that the contention that the! 
receiver who was appointed at the in- 
stance of the first mortgagee held the 
property for his benefit alone and is 
bound to make over to him the entire in- 
come for the satisfaction of all his dues, 
was clearly well founded. The dispute 
in that case was between the first mort- 
gagee and the second mortgagee, ^ who 
pending suit had purchased the equity of 
redemption and thus came in place of the 
original mortgagor. 

In Strong v. Carlyle Press (3), it was 
held that a receiver should be appointed 
though winding up proceedings were pend- 
ing. That was a case in which the re- 
ceiver was appointed on behalf of the de- 
benture holders of the company whose 
charge extended over all the property of 
the company and whose interest was in 
arrear. They commenced their action to 
enforce that security. A receiver was 
appointed on their application and subse- 
quently a winding up order was made. It 
was held that the debenture holder had a 
right to the appointment of a receiver 
which right was not taken away by the 
winding up proceedings. But the deben- 
ture holders were clearly in the position 
of secured creditors in respect of the pro- 
perty for which the receiver was ap- 
pointed. 

Player v. Crompton and Co. Limited 
(4) was also .’a case of the appoint-, 
ment of a receiver at the instance of 
debenture holders. 

The respondents rely on the statement 
p. 34 of Kerr on Keceivers, Edn. 8, that 
the right to the appointment of a receiver 
is one of the rights which accrue to an 
equitable mortgagee whose security has 
become enforceable as one of the steps in 
realization. The Court as a matter of 
right appoints a receiver upon the appli- 
cation of an equitable mortgagee whose 
security has become enforceable either 
under its express terms or by operation of 
law. This passage certainly supports the 
contention of the respondents that the 
equitable mortgagee by obtaining the ap- 

"(3) [1893] 1 Ch. 268=62 LJ. Ch. 541=2 R. 

283=68 L.T. 396=41 W. R. 404. 

(4) [1914] 1 Ch. 954=83 L. J. Ch. 666=110 L. 

T. 759=58 S. J. 433. 
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pointmenfc of a receiver has taken a step 
towards the realization of his security. 

Tlie case most in point is Maharajah 
of Pithapuram v. Gokuldas Goverdhan- 
da^i^ (5), the head-note of which runs : 

“Wliero a receiver is appointed by Court in reS" 
pect of certain properties at the instance of a 
person in whose f.ivonr an equitable mortgage of 
those prop-rrties had been created by deposit of 
title-deeds, the equitable mortgagee, in the event 
of the security proving insufficient will have, in 
regard to any moneys realized by the receiver 
from the properties, a preferential rightas against 
the ordinary creditors of the mortgagor, and will 
be entitled to the payment of such moneys or so 
much thereof as is sufficient to discharge the 
mortgage.” 

In that case the mortgagee was an 
equitable mortgagee. The contention that 
the [possession of the receiver in a mort- 
gage suit is prima facie for the benefit of 
the mortgagee who obtained the appoint- 
ment was put forwird by the petitioner 
in that case. The case Raw.eshwar Singh 
V. Chu7iilal Shaha (2) already referred to, 
was quote 1 with approval, and the Court 

asked in view of that ruling : 

"If the obj'ct of appDiniing a receiver in a 
mortgage suit is to look after the interest of the 
mortgagee, though he is only a simple mortgagee, 
is he not entitled to claim that the profits of the 
mortgaged properties should be applied for his 
benefit when his security has he^-me realizable, 
as one of the steps for such realization ?” 

The Court held that if the receivers 
are to be considered as having been ap- 
pointed for the benefit of the petitioner 
tt whose instance they were appointed, 
tlien it must follow that the income in 
their hands from the mortgaged proper- 
ties should be devoted to the satisfaction 
of his dues. The quotation from Kerr 
on Receivers is directly in point : a mort- 
gagee who i)rocure9 a receiver to he ap- 
pointed in a mortgage suit is entitled to 
the income fi’om the mortgiged proi)ertie3 
in the hands of the receiver in preference 
to the assignee. The Court decide 1 that 
since the receiver in that case was ap- 
pointed at the instance of the petitioner 
apil since the petitioner was not able to 
realize his decretal amount hy the sale of 
the mortgiged i)roperties, it must be held 
that he was clearly onbifclel to proceed 
agiinst the income in the hands of the 
receiver as one of the steps for reilization 
of his security. It may be noted that 
the claim was in respect of the income of 
the properties realized subsequeut to the 
date of the decree. 

_The point _is_not free from difTnulty, 

(6) A L it. l‘)3i Altiti. 020 — l;J3 1. G. 

Mud. 505. 


but in view of the Madras ruling quoted 
which supports the view taken hy the 
learned Additional Judicial Commis- 
sioner, and in view of the general trend of 
the authorities above quoted that the 
equitable mortgagee by obtaining the ap- 
pointment of a receiver of the mortgaged 
property does establish a claim to have 
the recoveries made hy the receiver ear- 
marked for his benefit in case the mort- 
gaged property is not suflficient to satisfy 
his claim, we agree with the finding of 
the learned Additional Judicial Commis- 
sioner, and dismiss this appeal with 
costs. 

R,M./r.K. Appeal dismissed. 
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Rdpchanu, a. J. C. 

Danish Dairies Milk Export AlS — 
Plaintiffs . 

V. 

Murlidhar & Go, — Defendants, 

Suit No. 138 of 1931, Decided on 18th 
August 1931. 

(a) Civil P. C. (1908), O. 39, R. 2 — Injunc- 
tion restraining import of certain goods — 
When may be issued stated — Tort, Trade- 
mark. 

No man can have any right to represent bU 
goods as the goods of another person, but in ap- 
plications of this kind it must bo made out that 
tho defendant is selling his own goods as the 
goods of another. That is the only question of 
law which can arise in these cases. All the rest 
are questions of fact: The Birminqh'im Vinejar 
Brewery Co. Ltd, v. Powell ^ (1897) A. 0.710, 
Bef. [P 85 G 2] 

A fraudulent misrepresentation by the defen- 
dant is no longer an essential ingredient for thn 
issue of an injunction: Millington v. Por, U888) 
45 li. H. 271; Singer Manufacturing Go. v, IKti- 
snn, (1877) 8 A. C. 376 and Cellular Clothing Co, 
V. M ixton^ (1899) A. C, .326, Ref, [P 860 2) 

(bi Civil P. C. (1908), O, 39, R. 2(2)— 
P&rty not carrying business in British India 
should be put to terms in granting injunction. 

Where the plaintiffs are a foreign firm and do 
not carry on business in British India, they 
should be put to terms in granting temporary in- 
junction against the defendant. iP 87 0 1] 

Svganlal Hassanand— {or Plaintiffs. 

Srikishenfas H, Lula — lor Dafoulants, 

Rupchand, A. J. C.— This is a suit 

for an injunction restraining the defen- 
dants from importing into India and sell- 
ing condensed milk in tins bearing laheU 
which are said to be a colourable imita- 
tion of those on tho tins of milk imported 
for sale hy the plaintiffs. The main 
feature of the two labels is the device of 
a cow. The plaintiffs* labels contain the 
picture of a cow with the word Danoow*^ 
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imprinted over the picture. The defen- 
dants’ labels likewise contain the picture 
of a cow almost of similar size and occu- 
pying more or less the same position on 
the labels as that of the plaintiffs on 
their labels, but it has the word Cow” 
printed over the picture in identically 
the same position as the word “Dancow” 
and has at the same time the words 
‘ white” and “brand” printed on the left 
and right of the picture so as to read 
“white cow brand.” The minor points of 
difference between the two devices are 
that on different kinds of milk imported 

Plaiutiffs\ 

EVAPORATED 
(1) DANISH MILK 

DANCOW 
DANISH DAIRIES 
MILK EXPORT A/3 


by the plaintiff's they have different 
labels; each label has the same device of 
a cow, but the picture of the cow is 
coloured black, light red, deei) red and 
green, representing different qualities 
of milk, while the labels of the defen- 
dants have each of them a cow coloured 
white, but with difl'erent backgrounds to 
represent different qualities of milk. The 
horns of the cow on plaintiffs’ labels 
are turned forwards while those of the 
cowon the defendants’ label are turned 
slightly backwards. The two devices 
are pasted below: * 

Defendants’ 

EVAPORXTED 

(2) Sterlized Full Cream Unsweetened 

MILK 

WHITE COW BRAND 
Anglo Dutch Condensed Milk Co. 

AMSTERDAM. 


(1) By consent of Mr. Lulla, the label from one of the tins (empty) produced by Mr. Lulla jg 
removed and pasted in here. 

(2) Slip supplied by Mr. Lulla. 


The plaintiffs say that they have im- 
ported into India their milk with the 
aforesaid devices for very many years and 
their Milk is known in the market as 
“Gaoo Chhap” (or Cow Brand). They 
have produced a certificate from the 
Calcutta Registry Office to show that 
this brand was registered in that office 
about eight years ago. 

The plaintiffs say that the defendants 
have imported their milk into India only 
since March 1931, and that they have 
fraudulently imitated the device on the 
plaintiffs’ tins so as to enable them to 
pass off their goods as those of the plain- 
tiffs, and they urge that this has been 
done at the instance of oneShivaldas who 
was still recently the manager of the 
chief importer of the plaintiff's’ milk and 
is now the partner or, at any rate, the 
manager of the defendants’ firm. 

My brother Aston has granted an ex 
parte ad interim injunction, and the only 
point at present before me is whether 
this injuction should continue pending 
the trial or not. 

The proposition of law involved in 
such cases is of a simple character and is 
well settled although its application to 
the facts of particular case often in- 
^ volves considerable difficulties. 

L This proposition was stated by Lord 
Halsbury in The Birmingham Vinegar 


Brexoerr Co, Ltd. v. Powell (l) at p. 711 
as follows: 

“The proposition of law is one which has been 
accepted by the highest judicial authority and 
acted upon for a great number of years.” 

It is that of Turner, L. J., who says in 
Burgess v. B^lrgess (2) : 

“No man can have any right to present his 
good^ as the goods of another person, bat in 
applications of this kind it must be made out 
that the defendant is selling his own goods as the 
goods of another.” 

That is the only question of law which, 
as it appears to me, can arise in these 
cases. All the rest are questions of fact. 
The most obvious way in which a man 
would be infringing the rule laid down 
by Turner, L. J., is if he were to say in 
terms: 

“These are the goods manufactured by a rival 
tradesman; and it seems to be assumed that unless 
he says something equivalent to that no aciiou 
will lie. It appears to me that that is an entire 
delusion. By the course of trade, by the exis- 
tence and technology of trade, and by the mode 
in which things are sold, a man may utter that 
same proposition, but in different words and 
without using the name of the rival tradesman 
at all. A familiar examile, of course, is when, 
without using any name, by the identity of the 
form of the bottle or the foim of the label, or the 
nature of the thing sold in the package, he is 
making the statement not in express words but 
in one of those different forms in which the state- 
men t can be made by somethin g that he knows 

(1) LI897J A. 0. 710=66 L. J. Gh. 763=^ 
L. T. 792 

(2) [1863] 3 D. M. & G. 204. 
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will be so understood by the public. In each case 
it comes to be a question whether or not there 
is the statement made, and if the statement is 
made, there can be no doubt of the legal conclu- 
sion that he must be restrained from represent- 
ing that the goods that he makes arc the goods 
of the rival tradesman.” 

A good deal would therefore depend 
upon the evidence which will bo given at 
the trial. For the purposes of this rule, 
I have carefully examined the two de- 
vices, and in tlie absence of the evidence 
which will he given at the trial, I am 
not prepared to say that the plaintiffs 
have no prime facie case to go to trial. 

Whether the plaintiffs’ goods are iden- 
tified with the device of a cow or are 
known as ‘Gaoo Chapp” (cow brand) or 
not, are questions of evidence. If their 
goods are so known, the plaintiffs’ case 
would fall within the decision in Bed- 
dawatf v. Banhan (3) and the decision in 
the Birmingham Vinegar Breivery Co. 
Ltd. v. Poivell (l) referred to above. In 
the former case the plaintiffs having 
proved that the expression “camel hair 
belting” was identified with the goods of 
their manufacture and of no other per- 
sons, the defendants wore restrained from 
selling their products under the same 
name even though the words were merely 
an accurate description of the articles 
^old. In the latter case the defendants 
were likewise restrained from using the 
iwords “Yorkshire Relish” as descriptive 
of or in connexion with their sauce, with- 
out clearly distinguishing it from the 
plaintiffs. 

The effect of the argument of the 
•learned pleader for tlie 'defendants that 
the words “Gaoo” and “Cow” are com- 
'mon words in the Hindustani and English 
language respectively and that these 
Yvords only indicate that the milk con- 
tained in the tins is cow's milk or Danish 
cow’s milk is, to my mind, nothing more 
than to require the plaintiffs to make out 
a very strong case for satisfying the 
Court that their goods are identified with 
this device and that their goods alone are 
known as Gaoo Cliliap” (or cow brand): 
Cellular Clothing Co. v. 2Iaxton (4). 

The argument that the defendants’ de- 
vice of a cow is always coloured white 
and that as their goods will be sold in 
the market as white cow brand milk, 
their device is not calculated to deceive 

(3) [1896] a7G. l99^5Trjr^B:~3^7I 

L. T. 280=11 \V. R. G38. 

(1) [1890] A. G. 32G=G8 L. J. P. C. 72=80 

L. T. 800=1G Rop. Pat. Gas. 307. 


unwary purchasers has also very little or' 
no substance in it. 

In In re The Trademark of La 
Societe Anonyme Des Verreries De L’e- 
iolle (5), where the plaintiffs had regis- 
tered a trade-mark of a star which they 
had used in connexion with their glass 
since 1875, succeeded in obtaining an 
order expunging a trade-mark registered 
by the defendants w^hich consisted of the 
words “Red Star Brand” without any 
device whatsoever. 

In that case Bindley, L. -T., said at 

p. 28 : 

“ Two marks may be calculated to deceive 
either by appealing to the eye or to the car, or by 
one appealing to the eye, and one to the car. 
Finding that the applicants’ glass is sold as- 
“Star” glass or “Star Brand” glass, and bearing 
in mind that star may bo in any colour, I cannot 
say that “Red Star Brand” is not calculated to 
deceive.” 

These observations would equally ap- 
ply to the present case. The mere fact 
that the plaintiffs’ cow' is coloured differ- 
ently on different kinds' of milk would 
not matter. In this connexion, it might 
be noted that, as a matter of fact, under 
tho English Patents Designs and Trade- 
marks Act, the registration of a device in 
any one colour enables the person regis- 
tering the device to adopt any other 
colour on the same device. 

Mr. Lulla has exhibited tins of 13 
other importers of cow’s milk which 
have different devices of cows, and has 
argued that the fact that other firms im- 
port milk with labels having the device 
of a cow or cows negatives any fraudu- 
lent intention on the part of the defen- 
dants in adopting the device in question 
and has further argued that the labels 
with devices of a cow or cosvs are com- 
mon to the trade. 

Now, in tho first place, a fraudulent 
misrepresentation by the defendant is no 
longer an essential ingredient for the 
issue of an injunction : Millingionv. Fox 

(6) , Singer Alannfacturing Co. v. 

(7) and Collular Clothing Co. v. Manton (4). 
In the next place, whether the emblem 
of a cow and tho expression " Gaoo 
Chhap” are at the present time used as 
descriptive of the contents of the tins 
and not as a trade-mark and that such 
trade-mark or trade description has be- 
come public! juris are again question of 

(5) [1894] 2 Oh.' 26. 

6 [1838] 45 R.R. 271. 

(7) [1877] 3 A. G. 376=47 L. J. Ch. 481=38 
L. T. 303=26 \V. R. 664. 
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evidence, see Powell v, Birmingham Vine- 
gar Brewery Co. (8) and Birmingham 
Vinegar Brewery Co. v. Powell (l). 

Lastly, Mr. Lulla has contended and 
not without considerable force that as 
the plaintiffs are a foreign firm and do 
not carry on business in British India, 
ithey should be put to terms. I therefore 
think that this rule should be made ab- 
solute, subject however to the condition 
that the plaintiffs should give security to 
the satisfaction of the Nazir of this Court 
in the sum of Rs. 4,000 (four thousand 
only) which approximately represents 
£ 300 (three hundred) to secure the defen- 
dants against any loss which they might 
have sustained or might sustain in conse- 
quence of this injunction, and costs of 
this suit, if any, awarded to them. I 
order accordingly. Security should be 
furnished within three weeks ; failing 
compliance this rule will stand dis- 
charged. 

K.n./r.K. Order accordingly . 

" (8) [1894] " A. Q. 8=63 L. J. Ch. 152= 
6 R. 52=70 ti. T. 1=58 J. P. 296. 
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Milne, J. C. and Mehta, A. J. 0. 

Haroon — Applicant. 

V. 

Emperor — Opponent. 

Criminal Revn. Appln. No. 129 of 1931, 
Decided on 16th October 1931, against 
order of Special Eirst Class Magistrate, 
Karachi. 

Criminal P. C. (1898), S. 106 — Person con- 
victed of offences not in themselves coming 
under S. 106 — Magistrate must record find- 
ing with respect to facts which make section 
applicable. 

When a person is convicted of offences which 
do not in themselves and apart from any other 
incidents come within the terms of S. 106, it is 
incumbent upon the Magistrate to record a clear 
finding with respect to the facts which in his 
opinion make the section applicable to his case. 
Consequently where the Magistrate convicts the 
accused under S. 426, Penal Code, and also binds 
him under S. 106 without recording a finding 
that a breach of the peace has taken place or is 
likely to take place in the future, the order under 
S. 106 cannot be sustained; 30 Cal. 93 and 26 
Cal. 576, Foil.) A. I. B. 1924 Nag. 118, Ref. 
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A. P. Fonseca — for Applicant. 

J. B. Kadri — for Opponent. 

G. M. Loho — for the Grown. 

Milne, J. C . — In this case the com- 
plainant alleged that there had been a 
dispute between her and the accused 
about the ownership of a Municipal plot . 


The plot had been awarded to the com- 
plainant by the Municipal authorities 
The accused being dissatisfied with this 
decision filed a suit in the Small Cause 
Court for ejectment which was dismissed. 
The accused then made a doorway into 
the portion occupied by Sumri, the com- 
plainant, and when the latter remonstra- 
ted with him he threatened her. 

The learned Magistrate held that there 
had been a dispute between the parties; 
the accused had tried to make a door 
into the portion occupied by the com- 
plainant, that there was an altercation 
between the parties in which each one 
abused the other, and he was of the opi- 
nion that the accused was the aggressor. 

He therefore convicted him under S. 426 
and fined him Rs. 20; in default to suffer 
rigorous imprisonment for one month. 

He also bound him down under S. 106, 
Criminal P. C.. to keep the peace for six 
months in the sum of Rs. 50. 

The applicant contends, in the first 
place, that the learned Magistrate has not 
found that the necessary ingredients of ^ 
the offence were proved. But it is clear 
that the learned Magistrate found that 
the accused did make a doorway in the 
complainant’s wall and in doing so ha^ 
must have caused some damage to her pro-. ^ 
perty; on that account he did diminish.^ 
the value of the property belonging to^,^ 




< 


her. The question of the accused’s in-* 
tention or his knowledge that he was 
likely to cause loss to the complainant is 
to be inferred from his acts. The appli- 
cant knew that the Municipality had 
awarded the possession of the plot to the 
complainant and that his application to 
civil Court had failed. 

We are therefore of opinion that there 
is no ground for interference in revision 
with the conviction and sentence passed 
by the learned Magistrate under S. 426, 

The learned Public Prosecutor however 
admits that he is unable to support the 
order under S. 106, Criminal P. C. 


Ik 
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There has been some conflict between 
the various High Courts whether “other 
offences involving breach of the peace ” 
refer to offences in which a breach of the 
peace is an essential or necessary ingre- 
dient, and not to offences which merely 
provoke or are likely to lead to a breach 
of the peace. The Bombay and Alla- 
habad High Courts have held that the 
words “ involving a breach of the peace” 
include offences in which a breach of the 
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peace is likely to occur. But there is 
however one further matter to be con- 
sidered and that is that the learned Ma- 
gistrate has not come to any finding that 
a breach of the peace has taken place or 
is likely to take place in the future. It 
has been held that when a person is 
convicted of offences which do not in 
themselves and apart from any other 
incidents, come within the terms of 
S. lOG, it is incumbent upon the Magis- 
trate to record a. clear finding with res- 
iiect to the facts which in his opinion 
make the section applicable to his case: 
vide Baidya Nath v. Nibaran Chunder 

(l). That view was also taken inNaiiha 
V. KanJinyalal (2), in which it was held 
that there must be an express finding to 
the effect that the act involves a breach 
of the peace or an evident intention of 
committing the same, or the evidence 
must he so clear as to satisfy the Court 
(without an express finding) that such was 
the case: cf. also Jib Lai v. Jogmolmn 
(3). Even then if the words involving 
^ a breach of the peace” are to be given 
a wide interpretation, the learned Magis- 
trate has not shown that the wider in- 
terpretation can be given in this case. 
Wo. therefore agree that the order of the 
learned Magistrate under S. 106, Criminal 
P. C., cannot stand and set it aside ac- 
cordingly. 

P.N./R.K. Order set aside. 

(1) t'O Cdl. 93=0 G. W. N. 471. 

(2) A. I. R. 1924 Nag. 118=75 I. C. 983=25 
Cr, L. J, 71# 

(3) L1899] 20 Cal. 576. 

« A. I. R. 1932 Sind 88 

Rupchand and Mehta. A. J. Cs. 

Emperor 

V. 

Nim and another — Opponents, 
Criminal Revn. Applns, Nos. 209 and 
229 of 1931, Decided on 27th January 
1932 

(a) Criminal P. C. (1898), Ss. 112 and 123 
— Case submitted to Sessions Judge by Sub' 
divisional Magistrate under S. 123 — Sessions 
Judge cannot order Subdivisional Magistrate 
to try case de novo. 

Where a case is submitted to the Secssions 
Judge under S. 123 by a Subdivisional Magistralo 
then acting under the powers vested in him 
under Cl. 3 of that section, the Sessions Judge 
has no jurisdiction to direct the Magistrate to 
pass a fresh order under S. 112 and after comply- 
ing with the provisions of S. 112 to try the cases 
do novo. It is not within the competence of the 
Sessions Judge to order a retrial. fP 88 0 2] 

(b) Criminal P. C. (1898), S. 123— Case 
submitted to Sessions Judge by Subdivisional 


1932 

Magistrate under S. 123— Sessions Court is 
Court of first instance and not Court of 
appeal. 

Where a case is submitted to the Sessions Judge 

by a Subdivisional Magistrate under S. 123 and 

whore a suspect is liable to imprisonment for a 
pnod exceeding one year, the whole case should 
be dealt with by that Court as a Court of first 
instance and not as a Court of appeal. That 
Court is also vested with all such subsidiary 
powers as may be necessary to enable it to finally 
dispose of the case. As no appeal is provided in 
aepeofthis nature, the Sessions Judgp has no 
jurisdiction to deal with it as an appeal or to 
exercise the powers vested in him as a Court of 
appeal, and to order a retrial. In certain fit 
cases it is permissible to the Sessions Jud^e 
under S. 123 to refer the case to the High Court 
under S. 4.38 with a recommendation that the 
proceedings bo quashed and a retrial ordered. But 
he cannot himself order a retrial. -{J? 89 G 1, 2] 

(c) Criminal Trial— Appeal— Right of, must 

be given affirmatively and not presumed. 

A right of appeal is a creature of statutory 
enactment and such right must bo affirmatively 
given and not presumed. [p yg 0 1] 

C. M. hobo for the Crown. 

Gohindram J aichandrai — for Oppo- 
nents. 

Rupchand, A. J. C. — There are two 
connected applications for revision of 
orders passed by the Sessions Judge. 
Hyderabad, in two cases submitted to 
him by the Subdivisional Magistrate, 
Tando, under S. 123, Cl. (2). Criminal 
P. C. The main point in issue in both 
these applications is whether acting 
under the jiowers vested in him* under 
Cl. 3 of that section, the learned Judge 
has jurisdiction to direct the Magistrate 
to pass afresh order under S. 112 and 
after complying with the provisions of 
that section to try the cases de novo. 

Section 123, Cl. (3) reads: 

‘ Such Court after examining such proceedings 
and requiring from the Magistrate any further 
information or evidence which it thinks necessary 
may pass such order on the case as it thinks<fit. 
Provided that t'lo period (if any) for which any 
person is imprisoned for failure to give security 
shall not exceed throe years.’* 

The powers conferred upon the Court 
by this clause are much more circum- 
scribed than those conferred on a Court 
of appeal under S. 423, Cl. (h). Prima 
facie therefore it was not w-ithin the 
competence of the learned Judge to orderj 
a retrial. 

It was argued that S, 406 as amenTod 
by Act 18 of 1923 gives a right of appeal 
to a suspect against an order passed under 
S. 118 of the Code, and that although 
this right is by virtue of the proviso to 
that section limited to cases where sus- 
pects are required to furnish security for 
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a period not exceeding one year, ifc could 
never have been the intention of the 
legislature to deprive the Sessions Judge 
of the exercise by him of his appellate 
powers when dealing with a case sub- 
mitted to him under Cl. (2), S, 123. It 
is urged that therefore a more liberal in- 
terpretation should be put upon the pro- 
visions of Cl. (3). 

There is however no substance in this 
argument. 

Where a suspect is liable to imprison- 
ment for a period exceeding one year, 
the legislature has thought fit to provide 
that the whole case should be laid before 
a superior Court and that it should be 
dealt with by that Court as a Court of 
first instance and not as a Court of ap- 
peal. Not only that, but the legislature 
has thought fit to vest expressly the 
superior Court with all such subsidiary 
powers as may be necessary to enable it 
to finally dispose of the case. 

Where a case is so submitted, there is 
no appellant and no respondent before 
the superior Court, nor is there any obli- 
gation on the suspect to file an appeal 
within any fixed period of time on pain 
of his losing the right of challenging the 
order passed against him under S. 118 or 
of losing the right of attacking the lega- 
lity of the proceedings in such other 
manner as may be permissible under 
the law. 

This is not the only section of the Code 
where proceedings are required to be 
laid before a superior Court for the pur- 
pose of awarding adequate punishment on 
a person who has been condemned by a 
Subordinate Court. S. 349 is another 
somewhat analogous instance, and provides 
specifically for powers which such supe- 
rior Court may exercise when dealing 
with a case submitted to it by a Second 
Class or Third Class Magistrate. These 
powers are to a certain extent wider than 
those specified in Cl. (3), S, 123, and yet 
it has been held that they do not include 
the power to order a retrial. 

A right of appeal is a creature of sta- 
tutory enactment, and in the language of 
Lord Chancellor Halsbury Lame v. Es^ 
taiie (l), such right must ** be affirma- 
tively given and not presumed.*’ As no 
appeal is provided in a case of thisnature 
the Sessions Judge had no jurisdiction to 
deal with it as an appeal or to exercise 
the powers vested in him as a Court of 

(1) 11891] A. 0. Sill. 
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appeal, and to order a retrial. Perhaps 
in certain fit cases it might be permissi- 
ble to a Judge to whom a case has been 
submitted under Cl. (2), S. 123, to refer 
the case to the High Court under S. 438 

with a I'ecommendation that the proceed- 
ings be quashed and a retrial ordered. 
But he cannot himself order a retrial. 

On the merits also we do not think 
that the learned Judge had sufficient 
materials before him to justify the order 
complained against. It is no doubt true 
that there are certain irregularities in 
the proceedings. The orders passed under 
S. 112 were subsequently amended in 
both cases and the amendments although 
initialled have not been dated. The en- 
tries in the diaries as to the time when 
the orders under S. 112 were first passed 
and when they were sebsequently amended 
have not been regularly made. In Cri- 
minal 'Revision Application No. 209 of 
1931, the first order under S. 112 bears 
date 22nd June. The application by the 
Crown Prosecutor for enhancing the 
period of security was not made till 4bh 
July, and curiously enough neither the 
order passed on that application nor 
the amendment made in the order under 
S. 112 have been dated. So far as this 
case is concerned, the order under S. 112 
having been amended on a subsequent 
date, it was incumbent on the learned 
Magistrate to have shown when and at 
what stage of the proceedings the amend- 
raent was actually made and also to have 
noted whether the order so amended had 
been read and explained to the oppo- 
nents. But these facts were not in them- 
selves sufficient to warrant the learned 
Judge in coming to the conclusion that 
neither the original orders nor the 
amended orders had, as a matter of fact, 
been read out to the opponents, or to 
come to the conclusion that perhaps 
some of the evidence had actually been 
recorded before the amended orders were 
made. . 

We think that the learned Judge would 
have been well advised if before arriving 
at his conclusions, he had called for an 
explanation from the Magistrate with 
regard to these irregularities especially 
when such conclusions were to a certain 
extent a reflection upon the conduct of 
the Magistrate, 

We have considered the explanation 
subsequently submitted by the Magis- 
trate, and wo think that •although the 
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proceedings disclose a certain amount of 
carelessness on the part of the clerk of 
the Magistrate in not making proper en- 
tries in the diary, and on the part of the 
Magistrate in not dating the amendments 
made by him, especially the amendment 
in the order passed by him in Criminal 
Revision Application No. 209 of 1931, 
there are no grounds to suppose that the 
amended orders were not read to the op- 
ponents before their trial actually com- 
menced. 

In Criminal Revision Application No. 
229 of 1931, the learned Sessions Judge 
has also given effect to another ground 
which was urged before him. It appears 
that the Magistrate had not obtained 
the signature of the opponents on their 
statements recorded under S. 342. These 
statements therefore failed to comply 
with one of the provisions of S. 364 and 

there is nothing on the record to show 
why the signatures of the opponents in 
this case were not obtained. It may be 
that this was due to a refusal on their 
part to put their signatures as appears to 
have been done by the opponents in the 
connected case. But again this irregu- 
larity was curable in the manner provi- 
ded by S. 533 by requiring the Magis- 
trate to obtain the signatures of the op- 
ponents on their statements. 

For these reasons wo are afraid we 
cannot uphold the orders complained 
against. 

As the learned Judge had not dealt 
with all the objections urged before him, 
we set aside the orders passed by him, 
and direct him to dispose of both these 
cases, according to law in the light of the 
above observations. 

B.V./r.k. Order accordingly . 


A. I.R. 1932 Sind 90 

Milne, J. C. and Mehta, A. J. C. 

Ilayai Khan — Applicant. 

V. 

Emperor — Opposite Party. 

Criminal Revn. Appln. No. 108 of 
l931, Decided on 14th October 1931.' 

(a) Penal Code (1860), S. 471 — Production 
of certified copy of forged document with 
necettary knowledge and intention it offence 
under S. 471. 

The production of a certified copy of a forged 
docurrent with tbo necessary knowledge and iu- 
fonticn is a user of forged document punishable 
under S. 471. It is an offence in respect of the 
document produced; the production of the certi* 
find copy is a user of the forged original: 


mz 

A, I. a. 1925 Oudh 413, Bel. on.; A. I. B. 192& 
Oiidh 255, BeJ.\ 8 0. C. 313, Bist. [P 91011 
(b) Criminal P. C. (1898), S. 195 (1) (c)— 
Document alleged to be forged used in Court 
by party before complaint — Sanction for 
prosecution is necessary— Penal Code (1860), 

Where before complaint made a document has 
been produced in a Court by a party to a 
proceeding before it, the sanction of such Court 
is necessary for his prosecution in respect of an 
antecedent forgery and antecedent user before a 
Sub-Registrar: 44 Cnf. 1002;A. J. ii. 1926 AB. 

30 and 39 Mad. 677, Foil [P 91 0 2] 

Dipchand Ghandumal — for Applicant. 

Bhojsing G. Pahlajani — for Opposite 
Party. 

C. M. Loho — for the Crown. 

Milne, J. C.— The facts leading to 
this revision application are as follows: 

On 15th August 1929 one K. B. Sayed 
Khan Rind died. It was alleged thah 
on 6th June 1929 he had executed a will. 
On 13th January 1931 accused 1 filed a 
suit on the will in the First Class Sub- 
Judge’s "^Court, Shikarpur. He filed a 
certified copy of the will alleging that 
the oiiginal was missing and applied for 
an interim injunction on the strength of 
the will which interim injunction was 
granted in January 1931. The present 
complaint was filed on 1st April 1931 
the allegation being that the will was a 
forgery. The complaint was under 
S. 467 in respect of all the accused and 
under S. 471 ip respect of accused 1, 4 
and 5. as they had produced the docu- 
ment before the Sub- Registrar of Jacoba- 
bad for registration and also against ac- 
cused 1 under S. 474 for possession of a 
document known by him to be forged. 

An objection was taken by the accused 
that the First Class Magistrate. Jacoba- 
bad before whom the criminal complaint 
was filed had no jurisdiction to entertain 
the complaint in view of the provisions 
of S. 195 (1) (o). Criminal P. C. But 
the learned Magistrate held that the 
document that had been produced in the 
civil Court proceedings was a copy and 
'not the original will, relying on two 
cases. King Emperor v. Baja Mnstafa 
Ali Khayi (i) and Oirdharilal v. Em- 
peror (2). 

Accused 1 has applied for revision to 
this Court and contends that the sane- 
tion of the civil Court is required. The 
first case relied on by the lower C o urt , 

"7l) [1901] 8 0. 0. 813=2 Cr. L. J. 653. 

(2) A. I. R. 1925 Oudh 413=86 I, 0.' 993=26 

Cr. L. J. 929. 
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King Emperor v. Baja Mustafa Ali 
Khan (l) is not available. In the second 
case Girdharilal v. Emperor (2) the first- 
mentioned case was relied on for the 
propositions that if the section is liter- 
ally construed the words refer only to 
the production of the original and that 
there were good grounds for holding that 
the language used was deliberate. There 
is a later passage in the learned Judge’s 
judgment which tends *to support the 

applicant’s case: ' . . , 

‘The use of certified copies of forged originals 
I by a person who knows that the original are 
forged clearly amounts to making use of forged 
documents within the meaning of S. 471.” 

In Mathura Prasad v. , Emperor (3) 
it was held by the learned Chief Judge 
of the Oudh Chief Court: 

“When forgeries, if any, were committed by 
one person inside the record room and copies 
reproducing the false entries were put up in the 
suits contesting the notice of ejectment the use 
of certified copies is a use of forged documents 
when they are put in a case in this way. Of 
course the ..mere circumstance that the docu- 
ments had been forged would not be sufficient 
to justify a conviction. It is necessary to 
prove in order to obtain such a conviction 
that the use had been fraudulent or dishonest 
and in addition that the person putting in the 
copies knew or had reason to believe that the 
originals were forged. 

The opponent relies on Girdharilal 
V. Emperor (2) quoted. He contends 
that the production of the copy is 
not a production of the original. But it 
seems to be the tenor of the rulings 
relied upon by the applicant that the 
production of a certified copy of a forged 
document is a use of the forged docu- 
ment. That opinion would be in accord- 
ance with the substance of what was 
actually done and we would therefore 
hold that the production of a certified 
copy of a forged document with the 
necessary knowledge and intention is a 
user of forged document punishable under 
S. 471. It is an offence in respect of 
the document produced the production 
jof the certified copy is a user of the 
forged original. 

The opponent further contends that 

the provisions of S. 195 (l) (c) do not 
apply to a prior use, thatis to say, to a 
use prior to the production in Court of 
the document in respect of which the 
offence has been committed. He does 
not raise this contention in respect of the 
o ffence alleged under S. 467 but in respect 

(3) A. I. R. -1926 Oudh 255=93 I. 0. 66=27 
Or. L. J. 402. 
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only of the offence under S . 47 . For this 
proposition he relies on Moor Mahomed 
V. Kaikhosru (4) and In the matter of 
Abdul Gani v. Emperor (5). In Noor 
Mahomed v. Kaikhosru (4) the Court 
held that the use complained of being 
prior in date to the use of the document 
in question in evidence in a civil Court 
the sanction of such Court under S. 195 
(l) (c), Criminal P. C. was not neces- 
sary. The majority however of the 
High Courts in India have taken a con- 
trary view. In Nalini Kanta v. Anukul 
Chandra (6) it was held that where be- 
fore complaint made a document has 
been produced in a Court oy a party to 
a proceeding before it, the sanction of 
such Court is necessary for his prosecu- 
tion in respect of an antecedent forgery 
and antecedent user before a Sub-Eegis- 
trar. That case is exactly on all fours 
with the present case. The same view 
was taken in Kanhaiyalal v. Bhagwan 
Pas (7) and In re K, Faramesioaran 
Namhudri (8). The consensus of autho- 
rity is supported by the plain wording 
of S. 195 (l) (c) which is not limited to 
offences committed in the course of the 
proceedings in Court; it may refer to an 
offence committed in any previous pro- 
ceeding. We cannot therefore accept 
the contention of the opponent that on 
this ground sanction is not required. 

We are of opinion therefore that as 
regards the i^resent application the 
offences under Ss. 467 and 471 cannot be 
taken cognizance of by the learned 
Magistrate without the previous sanc- 
tion of the Court in which the certi- 
fied copy of the alleged forged will was 
produced. We see no reason to draw 
any distinction in respect of the offence 
under S. 474 as that is really part of the 
alleged offence under S. 471. 

As we are of opinion that the sanc- 
tion of the Court is required we quash 
the proceedings in respect of the present 
applicant. We need not consider the 
further contention of the applicant that 
the offence alleged falls also under S. 195 
(l) (a) as the facts alleged constitute an 
offence under S. 182. 

[1^2] 4 Bom. L. R. 268. 

(6) [19151 16 Cr.L. J. 617=30 I. 0. 441. 

(6) [19171 44 Cal. 1002=18 Cr. L. J. 522=39 
I. 0. 490. 

(7) A. I. R. 1926 All. 30=89 T. C. 1053=26 
Or. L. J. 1485=48 All. 60. 

(8) [19161 39 Mad. 677=16 Cr. L. J. 72l=3l 
I. 0. 161. 
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He liaB further requested that if this 
Court does not agree with him on the 
question of sanction, that the proceed- 
ings should he stayed; hut it is not neces- 
sary to consider that question now. 
The other accused however are not be- 
fore us and we cannot consider tho ques- 
tion of stay in respect of these accused; 
though as the complaint fails in respect 
of the principal accused on the ground 
of lack of sanction tlie question of stay 
is one which might well be considered 
in respect of these other accused, 

V.fi./n.K. Order accordingly. 


A. L R. 1932 Sind 92 

Milne, J. C. and Mehta, A. J. C. 
Gomihai — Applicant. 


V. 

Emj^eror — Opposite Party. 


Criminal Eevn. Applns. Nos. 104 and 
105 of 1931, Decided on 2nd November 
1931. 


i.'t (a) Criminal P. C. (1898), S. 494— Pub- 
lic Prosecutor is responsible person for mak- 
ing application for withdrawal. 

The Public Prosecutor is the person responsible 
under S. 401 for making the application for with- 
drawal. It is for him to satisfy himtelf that 
there are grounds for making tho application. 

IP 93 0 1] 

(b) Criminal P. C. (1898), Ss. 494 and439 
— Consent under S. 494 — Adequate grounds 
— High Court should not interfere in revi- 
sion. 


If under S. 494 the ^lagistrate has given his 
consent for withdrawal of applications and has 
adequate grounds before him for giving that con- 
sent, the High Court should not as a Court of re- 
vision interfere in tho matter : A. I. R. 1926 
Mad. 296; A I. R. 1925 Sind 100 and A. I. R. 
1924 Pat. 283, Ref. [P 93 C 1] 

^ (c) Criminal P. C. (1898), S. 494 — No 
formal inquiry is necessary under S. 494. 

There is no provision in tho Criminal Procedure 
Code that there should be any formal inquiry 
under S. 494. As the purpose of S. 494 is that in 
proper cases a criminal complaint should not be 
proceeded with, it would be rather absurd to hold 
that tho matter should be the subject of formal 
inquiry before a case is withdrawn. That there 
should be a formal inquiry in the presence of 
tho parlies to decide the matter which in the 
opinion of tho proper autliorities should not be 
dragged into Court would defeat tho purpose of 
tho section : A. I. R. 1921 Cal. 259, Jief. 


[P 93 Cl, 2 

(d) Criminal P. C. (1898), S. 494— Magis 
Irate need not necessarily record bis reasoni 
for allowing withdrawal of case. 

There is nothing in S. 494, Criminal P. C.. t( 
require the Magistrate to record his reasons a 
the time of allowing the withdrawal of a case 
although it is desirable that where a case is per' 
mitted to bo withdrawn there should bo 8om( 
material on tho record of the case to satisfy th( 


High Court that prima facie there was some 
ground for the withdrawal of the case: A. I. R, 
1930 Sind 156, Foil; 57 I. C. 657, Ref. 

LP 93 0 2] 

Hatim B. Tyebji — for Applicant. 

C. M. Lola, Public Prosecutor — for tho 
Crown. 

Partahrai D. Punwani — for Opponent. 

Milne, J. C . — In these cases the ap- 
plicants had filed complaints against one 
Mr. Kishenchand a practicing pleader of 
Hyderabad.. 

Applicant in Criminal Revision Appli- 
cation No. 104 of 1931 is Gomibai the 
mother of Mr. Kishenchand. The other 
application filed by Shrimati Putlibai is 
in respect of a separate complaint against 
Mr. Kishenchand relating to the same in- 
cident. There had been a family dispute 
which gave rise to these complaints; the 
complaints were made under S. 323 and 
Ss. 604 and 506. The Public Prosecutor 
for Sind applied that the case should be 
withdrawn under S. 494, Criminal P. 0. 
and this was allowed by the Magistrate. 
It is against the withdrawal of the com- 
plaints that the applicants have filed 
these revision applications. 

The Public Prosecutor in his applica- 
tion dated 10th June 1931 put on record 
the reasons for which the complaints 
should be withdrawn. The first was that 
tho family of the accused and Gomibai 
was a highly respectable family; that the 
immediate cause of the present litigation 
was admittedly the betrothal of one of 
the daughters of the complainant, a sister 
of the accused, a betrothal which the 
complainant appears to have opposed, 
that on a careful consideration of the 
facts placed before the District Magis- 
trate and information in his possession ha 
was desirous that the present legal pro- 
ceedings in this Court should be with- 
drawn as it was in the interests of public 
policy and decency that the previous his- 
tory and conduct of complainant should 
not be made the subject- matter of inquiry 
in a criminal Court; the Public Prosecu- 
tor in view of the nature of the com- 
plaints, the delay in filing the same, the 
absence of any injuries, the nonciting of 
witnesses who were shown to be eyewit- 
nesses and tho points stressed in the pre- 
vious paragraphs considered that these 
were fit cases for withdrawal under 
S. 494, Criminal P. C. 

The Public Prosecutor has quoted the 
opinion of the District Magistrate. But 
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the Public Prosecutor is the person res- 
ponsible under S. 49*4 for making the ap- 
plication for withdrawal. It is for him 
to satisfy himself that there are grounds 
for making the application. The learned 
Additional City Magistrate also singles 
out the view of the District Magistrate 
as the particular ground which appealed 
to him in consenting to the application. 
The applicant contends therefore that the 
learned Magistrate passed his order purely 
on the opinion of the District Magistrate; 
the District Magistrate’s grounds are 
stated in para. 3 of the Public Prosecu- 
tor’s application and they are not proper 
grounds on which the withdrawal of the 
complaint should have been allowed. 
These grounds, he 'says, are extraneous to 
the case. But the District Magistrate 
was impressed by the fact that it was 
highly desirable that the defence which 
the accused would have to put up if the 
cases were proceeded with, should not be 
a matter of a Court inquiry. The defence 
that would be put in the cases is 
hardly matter extraneous to the cases. 
The application is the application of the 
Public Prosecutor; the reference to the 
views of the District Magistrate is not to 
be taken by itself. If the responsible 
authorities considered the cases and ar- 
rived at the conclusion that, in view of 
the very great weakness of the cases and 
the desirability of avoiding an investiga- 
tion into the mental condition of the 
complainant and her previous conduct, 
this was a proper case for withdrawal, it 
can hardly be said that the considerations 
which weighed with them were improper 
considerations or extraneous to the case. 
The learned Additional City Magistrate 
may have singled out the opinion of the 
District Magistrate on one particular 
point, but if he has given his consent and 
had adequate grounds before him for giv- 
ing that consent, wo do not think that 
we should as a Court of revision inter- 
fere in the matter. 

The applicant complains that the 
grounds on which the Public Prosecutor 
and the District Magistrate arrived at 
their various conclusions are not before 
the Court. There is no provision in the 
Criminal Procedure Code that there should 
bo any formal inquiry under S. 494 and 
as the purpose of S. 494 is that in pro- 
per cases a criminal complaint should not 
be proceeded with, it would be rather ab- 
surd to hold that the matter should be 
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the subject of formal inquiry before a 
case is withdrawn. That there should be 
a formal inquiry in the presence of the 
parties to decide the matter which in the 
opinion of the proper authorities should 
not be dragged into Court would defeat 
the purpose of the section. 

The applicant relies on Rnjani Kdfitci 
V. Idris Thakur (l). This lays down 
nothing more than that the reasons for 
the order should be stated in the order 
to enable the High Court in revision to 
deteirainethe propriety of the exercise 
of its discretion by the lower Court. The 
lower Court in this case insisted on a 
full statement from the Public Prosecu- 
tor of the grounds on which the with- 
drawal application was made. In the 
Calcutta case there had been a commit- 
ment to the Sessions and the Public 
Prosecutor sought the withdrawal of the 
case on the ground of “absence of evi- 
dence” and the High Court held that the 
evidence on the record was sufficient to 
establish a case for the jury and the con- 
sent to the withdrawal was improperly 
accorded. The Public Prosecutor has in 
para. 4 of his statement given what in 
his opinion are the inherent weaknesses 
of the cases; no attempt has been made to 
challenge the correctness of that state- 
ment. There is nothing on record of the 
previous history or the mental condition 
of the complainant Gomibai, But the 
question of withdrawal has been left to 
the discretion of the Public Prosecutor 
and as it appears from his statement that 
he did direct his attention to considera- 
tions which should weigh with him, we 
are not of opinion that it was incumbent 
on the Magistrate to require proof of the 
facts stated so far as they were nob appa- 
rent from the existing record if he were 
satisBed from the statement of the Pub- 
lic Prosecutor that -there were sufficient 
grounds for permitting the withdrawal. 
It was laid down in a Bench ruling of 
this Court the Emperor v. Dipchand (2) 
that : 

“There is nothing in S. 494, Criminal P. G., to 
require the Magistrate to record his reasons at 
tho time of allowing the withdrawal of a case, 
although it is desirable that where a case is per- 
mitted to be withdrawn there should bs some 
material on the record of the case to satisfy the 
High Court that priina facie there was some 
ground for the withdrawal of the case.” 

(1) A. I. R. 1921 Cal. 259=04 I. G. 280=22 

Gr. L. J. 760=48 Cal. 1105. 

(2) A. r. R. 1930 Sind 156=1930 Gr.C. 620=31 

Cr.L.J. 684=124 I. C. 378=24 S.L.R. 377. 
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In the present case the reasons for 
withdrawal are on record. We cannot 
hold that the reasons are improper 
reasons or extraneous to the case. Nor 
can we hold that the learned Additional 
City Magistrate was wrong if he relied 
^on the responsible officer entitled to act 
lUnder S. 494 duly satisfying himself of 
the facts stated in his application. 

We see no reason to distinguish bet- 
ween the applications as both arise out 
of the same incident. 

^^e therefore dismiss the applications. 

Mehta A. J. C. - In GoWt v. 

^jnperor (3), decided by the Patna 
liigh Court it was held that where 
a case has been started upon a police 
report and the Court Sub-Inspector 
wants to withdraw the case, the Court 
acts without jurisdiction, in rejecting 
the prayer for withdrawal simply be- 
cause the complainant wants to pro- 
ceed with the case. That was clearly a 
police case. Mr. Tyabji for the applicants 
is however not prepared to challenge the 
right of the Public Prosecutor to enter a 
nolle prosequi even in a case like the one 
we are dealing with in which the Magis- 
trate has in the first instance already 
issued process on the complaint of a pri- 
vate individual. 


W hat remains to be considered then is 
the contention of the applicants that the 
consent given by the learned Magistrate 
for withdrawal of their complaints, on 
being moved thereto by the Public Prose- 
cutor was not based on proper judicial 
grounds. I quite concur in the view ex- 
pressed in Emperor v. Bipcliand (2) that 
though a Court granting its consent 
under S. 394, Criminal P. C. is not bound 
to state the grounds wliich influenced the 
Court, it is desirable that it should do so 
in order to enable a higher Court to de- 
termine whether the consent, which is a 
judicial order, has or has not been pro- 
perly granted. In the two cognate cases 
before us the grounds such as appealed 
^ him have been given by the Magistrate. 
There are also the grounds stated in the 
application of the Public Prosecutor. It 
has been held in In re Kaliappa Cr 07 in- 
dan (4) that when a Court in passing an 
oidei under S. 494, Criminal P. C. exercises 
a judicial discretion in a proper way the 
High Court will not ordinarily interfere 


(3) [19201 57 I.C. G57. 

(1) A. I. li. 1926 Mad. 296=92 I 
Cr. h. J. 334. 
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with that order in revision. It has been 
also laid down by a Bench of our own 
Court in Khanu v. Emperor (5) following 
the ruling in Gulli Bhagat v- Narain- 
singh (6), that where discretion has been 
exercised by a Court of competent juris- 
diction which is not on the face of it 
arbitrary, the practice of the High Court 
is that as a revisional Court it will 
neither inquire into the reasons nor inter- 
fere with the exercise of such discretion. 

Since it is not contended that the Pub- 
lic Prosecutor has no right in a private 
complaint to apply for withdrawal of the 
case, and since we are not satisfied that 
the discretion exercised by the lower 
Court in according its sanction to the 
withdrawal is on the face of it arbitrary 
or capricious, I must concur in the order 
proposed by the learned Judicial Com- 
missioner that these applications be .dis- 
missed. 

B.V./r.k. Applications dismissed. 

(5) A. I. R. 1925 Sind 190=82 I. 0. 760=25 
Cr. L. J. 1363=19 S. L. R. 353. 

(6) A. I. R. 1924 Pat. 283=77 I. 0. 734=25 
Cr. L. J. 446=2 Pat. 708. 
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Sirumal — Appellant, 

v. 

Emperor — Opposite Party. 

Criminal Appeal No. 112 of 1931, Deci- 
ded on 15th February 1932. 

:^(a) Penal Code (1860), St. 476 and 482 
— Trade-mark — Word used at — Tctt of in- 
vented word laid down — Quetlion it one of 
fact — Trade-mark include! whole label — 
Trade-mark. 

A mere ordinary addition to, or mis-spolllng 
or variation of, a word in uso in the English 
language does not make the word so formed an 
invented word but the question in each case is 
one of fact. The test of an invented word is that 
it must have been substantially new at the date 
of registration; or have been substantially new 
when first used by the applicant, and have been 
only used to denote his goods down to the date 
of registration. It is not necessary that its pro- 
duction should have involved any great ingenuity 
or anything like invention in the sense in which 
the term is used in patent law. The word 
‘‘Aguorine” not being an ordinary English word 
nor a combination of two ordinary English 
words must bo regarded as a fit subject of a trade* 
mark. The fact 'that the word coined by the 
complainant to denote the name of his fever 
mixture and registered as a trade-mark has been 
copied by another does not absolve the accused 
from the consequences of copying it. A person 
who employs a label which in general resembles 
the label used by another manufacturer is guilty 
of counterfeiting the trade-mark, even though 
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the registered trade-mark of the one be different 
from that of the other. The expression “trade- 
mark” as defined in S. 478 includes the whole 
design on the box and the label pasted on it. 

Whore therefore there is no dispute in the fact 
that there is a striking similarity in the design 
of the complainant’s bottle and that of the ac- 
cused, it is perfectly clear that the accused has 
used a false trade-mark within the meaning of 
S. 482: 24 LC. 834 & 30 I.C. 1007, Ref.[P 97 C 1] 
(b) Penal Code (1860), S. 480 — “Using 
falie'trade-mark”— Meaning of, explained. 

Not only whosoever marks any goods or pack- 
age or receptacle containing goods, but also 
whosoever uses any such package or receptacle 
with any such mark thereon is said to use a false 
trade-mark, if the whole thing is done in a 
manner reasonably calculated to cause it to be 
believed that the goods are of a certain manu- 
facture whereas they are not of that manufac- 
ture : 38 Cal. 110, Ref. [P 98 0 1] 

^ (c) Merchandise Marks Act (1889), S. 15 
— “Offence” does not mean only first offence 
but aUo repetition of it. 

The word “offence” in S, 15 does not mean the 
very first such offence. If such an interpretation 
of the section be good law a person infringing 
another’s trade-mark may merely do so once, 
clandestinely, sit quiet for three years and then 
make a public use of it without any fear of a 
criminal prosecution. [P 100 C 1] 

Tarachand Khimandas — for Appellant. 

D, N. 0. Sullivan — for the Grown, 

Jessaram Banasing — for Complainant. 

Judgment. — The appellant Sirumal, 
son of Shewaram, a Hakim of Tand 
Ghulamali, Hyderabad *Sind, has been 
convicted by the Special First Class 
Magistrate, Cantonment and Sudder Baz- 
zaar, Karachi, of an offence punishable 
under S* 482, I. P.»C., in that he the ac- 
cused in September and October 1930 in 
Harachi used a false trade-mark by sell- 
ing a fever mixture of his own with the 
trade-mark and the get up of the com- 
plainant’s mixture known as ‘ Aguerine,” 
with intent to defraud the public. 

The complainant Eamchand Sardarsing 
is the proprietor of the Victoria Chemical 
.Works, Karachi. His case is that since 
1907 he has been manufacturing articles 
of provisions and medicines. In 1917 he 
registered in Bombay the trade-mark 
^*Aguerine,” a word coined by him for a 
fever mixture prepared from his own 
formula. His Aguerine which is a 4 oz 
bottle with a particular label is packed 
in an orange colour carton together with 
^ tin spoon. All these articles, namely, 
the bottle, the label, the spoon and the 
carton are solely his property used ex- 
clusively by him from the commencement 
of his business. The name “Aguerine” 
and the carton and the spoon have also 
fceen registered bv him in Calcutta in 


1930. The complainant further main- 
tains that “Aguerine” is a very well 
known cure for fever sold extensively 
throughout the length and breadth of this 
country as a result of advertisement on 
a large scale, and known as the product 
of the Victoria Chemical Works, Karachi. 
In September. 1930 the complainant came 
to know that the accused had been ad- 
vertising and selling in Karachi Ague- 
rine Mixture” with a label and a spoon 
packed in a pink carton resembling the 
complainant’s “Aguerine” through a che- 
mist’s shop in Karachi named Dipchand 
and Sons. He therefore filed a complaint 
against the accused for infringement of 
his trade-mark. 

A bottle of the complainant’s “Ague- 
rine” was produced in Court to compare 
with a bottle of the accused’s “Aguerine 
Mixture.” The learned Magistrate has 
found that the whole get-up of the ac- 
cused’s bottle is exactly similar to that 
of the complainant’s. Both the bottles 
are of the same size. The printed matter 
on the labels is also the same, word for 
word, except that the price of the com- 
plainant’s 'Aguerine” is Be. 1-4-0 whilst 
that of the accused is Re. 1 per bottle. 
The spoon of the accused is exactly like 
that of the complainant. Lastly, the 
carton in which the bottles and the 
spoons are packed are also strikingly 
similar, with the slight difference that on 
the complainant’s carton there is the 
picture of Queen Victoria whilst on that 
of the accused there is a picture of his 
own self. The difference in'colour is not 
such as can easily be marked. 

Through one Kishinchand (Ex. 35) 
an advertisting agent, the complainant 
sought to prove that the accused came to 
the witness in September 1930 and got 
inserted in two local papers A1 Wahid 
and Sind Herald an advertisement for 
the copied “Aguerine Mixture.” Dip- 
chand, the'^cheraist, Ex. 41, deposed to 
the fact that he had purchased from the 
accused some bottles of “Aguerine Mix- 
ture” and sold it in September and Octo- 
ber 1930. D’Costa (Ex. 36) was examined 
as a witness on behalf of the complainant 
to prove that he had purchased a bottle 
of “Aguerine Mixture” from Dipchand’s 
shop ; but finding that it was not as 
efficacious as he expected “Aguerine” to 
be and noticing from the label that 
the medicine was not a preparation of 
the Victoria Chemical Works, Karachi 



96 Sind 


SiRUMAL V. Emperor (Mehtx, A. J. 0.) 


1&32 


went and informed the complainant about 

•t- All this is believed by the trial 
Court. 


As against the prosecution evidence the 
accused by his written statement (Ex. 44) 
maintained that the fever mixture which 
he is selling is prepared from a recipe of 

psawa Miskeendas and adopted by the 

assuming the Bawa's Gadi in 
fu ^ "f ®'°‘^hsed further maintained 

that as he has been selling this mixture 
since 1927 the present complaint is not 
within limitation; and that as ho has 
never sold his stuff in Karachi, the 
Karachi Court has no jurisdiction. In 
support of this defence the accused pro- 
duced some witnesses according to whom 
the accused’s *Aguerine Mixture” had 
been on the market from 7 to 12 years 
on the Hyderabad side. 


The learned Magistrate who has written 
a very carefully considered judgment has 
relied on the prosecution evidence in pre- 
ference to that of the defence giving his 
reasons therefor, and convicted and sen- 
tenced the accused to pay a fine of Rupees 
600 or in default to suffer rigorous im- 
prisonment for six months, under S. 482, 
I. P. G. Hence this appeal. 


Mr. Tarachand on behalf of the ap. 
pellant contends in the first place that 
there cannot be any trade-mark in the 
word Aguerine” inasmuch as it is 
merely composed of two ordinary English 
words ague and rine. Reliance is placed 
on certain English rulings in support of 
the proposition that a mere combination 
of words in ordinary use cannot be regis- 
tei ed as a trade-roaik. In re Ujiccda 
Trade-mark (l) it was held that the 
word uneeda” is a mere mis-spelling of 
ordinary English words, and not a new 
word invented within the meaning of 
S. 10, Patent, Designs and Trade- 
marks Act (1888), and was therefore 
not a registrable trade-mark. **Uneeda*’ 
was considered to bo merely descrip- 
tive of the character or quality of the 
goods : and on that ground too it was 
rejected. That decision was upheld in 
appeal In re. Uneeda Trade-mark 
Another word: “orlwoohi” was 
also considered to he a mig.spelling of 
the ordinary English words “all wool” 
andjl^ref^ not registrable. That was 


(1 Lioon 1 Ch. 550. 

863-50 KJ- < 


decided in Be Joseph Crosfield h Sons^ 
Ltd. (3). An application for the regis- 
tration of the word pirle” w^as rejected 
on the ground that where a particular 
word cannot be registered as a trade-mark 
another word sounding exactly like it, 
but spelt differently cannot be registered: 
this was the ruling given in Re Ripley & 
Son s Trade-mark (4). On the strength 
of these and other authorities discussed 
in para, 125G of Halsbury’s Laws of 
England, Vol. 27, it is urged on behalf of 
the appellant that the w'ord “Aguerine’^ 
being merely a combination of two Eng- 
lish words cannot bo allowed to consti- 
tute a trade right. Such an argument 
however ignores the fact that the word 

rine meaning a bark is an obsolete 
word. 

It seems to have been used by the 
poet Spencer centuries ago. It cannot be 
regarded as an ordinary English word in 
modern use. ^ On the other hand the 
word ^ motorine, ’ invented as a name for 
a lubricant was considered fit for registra- 
tion because it had no direct reference to 
the character or the quality of the goods 

sold: Re Prices's Patent Candle Co. Trade^ 

mark (6). Similarly cocoatina” was 
held to be a fit subject of trade-mark in 
Schiveitzer v. Atkins (6). A certain degree 
of laxity in subsequent judgments is well 
illustrated in the case in which an appli- 
cation to register the word ' fireprofino” 
was granted on the applicant's disclaimer 
of the word "fire proof.” The test of an 
invented word is that it must have been 
substantially new at the date of registra- 
tion : or have been substantially new 
when first used by the applicant, and 
have been only used to denote his goods 
down to the date of registration. It is 
not necessary that its production should 
have involved any great ingenuity or any- 
thing like invention” in the sense in 
which the term is used in patent law ; 
Re Eastman Photographic Materials Co, 
Ltd's. (7). This case entirely revolu- 
tionized the law as to registration of in- 

Ch7‘ 

L. T. 637=54 S. J. 100=2G Uop. Pat. Gas, 
B37=2C T. L. R. 100. 

(4) [18981 78 L. T. 367=15 Rep. Pat. Gas. 161 
=14 T. L. R. 299. 

(5) [19071 2 Oh. 436=76 L. J. Ch. 616=97 
L. T. 235=23 T. L. R. 672=24 Rep. Pat. 
Gas. 685. 

(6) [18681 37 L. J. Ch. 847=19 L. T. 6=16 
W. R. 1080. 

(7) [18981 A. 0. 671=67 L. J. Oh. 628=79 
L. T. 196=47 W. R. 152=14 T. h. R 697. 
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vented words, it having previously been 
held that an invented word must not refer 
to the character or quality of the goods. 
After discussing the various cases on this 
subject, Kerly on Trade Marks., Edn. 4, at 
p. 167 says : 

“The result is that a mere ordinary addition 
to, or mis-spelling or variation of, a word in use 
in the English language does not make the word 
80 formed an invented word but the question in 
each case is one of fact.” 

Th« word “Aguerine” not being an 
ordin^"’ English word nor a combination 
of two Cv ■'inary English words must be 
regarded\v\ a fit subject of a trade-mark. 
The author^ip of the word “Aguerine” 
has heen attributed by the accused to his 
predecessors Bawa Miskeendas ; but I do 
not believe that a fakir residing in a small 
village in Hyderabad District practising 
medicine, a mere village Hakim, could 
have thought of this combination of 
English words and coined a new word 
like “Aguerine.” It is more likely that 
an up to date concern like that of the 
complainant conceived the idea of form- 
ing such a word. There has been no 
registration on the part of the accused ; 
whilst the complainant relies on the 
registration in Bombay in 1917 and in 
Calcutta in 1930. I am therefore satisBed 
on the evidence that the word “Aguerine” 
has been originally invented by the com- 
plainant and must have been subsequently 
copied by the accused. 

Yet another argument of Mr. Tarachand 
is that the word “Aguerine” is not solely 
used by the complainant and cannot there- 
fore be his exclusive trade-mark. A re- 
ference is made to “Aguirin” in Squire’s 
Pharmacopaea ; but apart from the differ- 
ence in the spelling of the word it is 
a white crystalline powder of German 
manufacture supposed to act as a powerful 
diuretic. That word therefore is not an 
infringement of the name of the complain- 
ant’s mixture. Even if it is it cannot 
absolve the accused from the consequences 
of copying it. 

The complainant’s grievance however 
is not merely with regard to the plagia- 
rism of the name of the accused, but also 
with regard to the get-up of the goods. 
There is no doubt whatsoever that the 
imitation is so close that an unwary cus- 
tomer is likely to be deceived. Mr. Tara, 
ohand who has argued the appeal so ably 
on behalf of the appellant has wisely re- 
frained from contending that there is no 
imitation in the size of the bottle as 


well as in the way it is rigged up for 
sale. A person who employs a label 
which in general resembles the label used 
by another manufacturer is guilty of 
counterfeiting the trade-mark, even though 
the registered trade-mark of the one be 
different from that of the other: Emperor 
V. Ganpat Sitaram 1^8). The expression 
“trade-mark” as defined in S. 478, I.P.C, 
includes the whole design on the box and 
the label pasted on it : Nilmoney Nag v. 
Durga Pad Banerji (9). There is no dis- 
puting the fact that there is a striking 
similarity in the design of the complain- 
ant’s bottle and that of the accused. 
Under the circumstances it is perfectly 
clear that the accused has used a false 
trade-mark within the meaning of S. 482, 

I. P. C. 

The next point urged on behalf of the 
accused is, that there should have been 
no conviction under S. 482, I. P. C., inas- 
much as it is not clearly established that 
the accused adopted the trade-mark with 
intent to defraud. It is put to me that 
Dipchand & Co. who purchased the bot- 
tles from the accused knew very well 
that there was the verisimilitude and yet 
thought fit to put the bottles up for sale. 
But the fraud which the accused prac- 
tised by selling his mixture through 
Dipchand & Go. was not on the chemist 
but on the public at large, the prospective 
customers. 

As no other ingredient constituting the 
offence of using a false trade-mark is 
wanting, it must be held proved that the 
accused has committed the offence punish- 
able under the section mentioned above. 
Two points however are urged in support 
of the contention that though the offence 
may have been committed the conviction 
cannot be maintained, one is of jurisdic- 
tion and the other of limitation. 

With regard to jurisdiction, it is ar- 
gued by Mr. Tarachand that the use of 
the false trade-mark complained of in 
this case was not in the act of selling 
some bottles of the accused’s manufacture 
to Dipchand and Co., in Karachi but in 
the act of manufacturing the medicine 
and creating the get-up of the bottles 
viz., the label, the carton and the spoon 
and that these acts are not shown to have 
been committed in Karachi. Now, read- 
ing the definition of using a false trade 
mark as given in S. 430, I. P. C., it is 

(8) A. 1. R. 1914 Bom. 128=15 Cr. LTr. 522. 

(9) 11916] 16 Or. L. J. 719=30 I. C. 1007. 
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apparent that not only whosoever marks 
goods or package or receptacle con- 
taining goods but also whosoever uses any 
such package or receptacle with any such 
mark thereon is said to use a false trade- 
mark if the whole thing is done in a 
‘manner reasonably calculated to cause it 
|to be believed that the goods are of a 
jcertain manufacture whereas they are 
not of that manufacture. In the British 
American Tobacco Co, Ltd. v. Mahboob 
Buksh [10) it is observed that in India 
there is no system of registration nor is 
there any provision for statutory title to 
a trade-mark ; so that the rights of a 
party setting up rival claims to the 
ownership of a trade-mark must be deter- 
mined in accordance with the principles 
of the English Common law. Kerly at 
pp. 438 and 440 discusses what constitutes 
infringement. The mere act of adver- 
tising bearing a false trade-mark might 
also amount to infringement. In the 
present case Kishinchand the advertising 
agent (Ex. 35), swears to it that the ac- 
cused actually came to Karachi in Sep- 
tember 1930 to push his wares in this 
part of the country and actually got the 
advertisements inserted in the two 
newspapers Al Wahid and Sind Herald. 
Then again Dipchand (Ex. 41) who has 
been believed by the Magistrate swears 
that he was given for sale and he 
actually sold some bottles of theaccused’s 

Aguerine Mixture ” in Karachi. The 
complainant has also got attached certain 
bottles of the accused’s “ Aguerine Mix. 
ture " from the shop of J. Tirath & Co. 
in Karachi. The complainant’s assertion 
that the accused is selling his bottles 
through that firm is unoontroverted. I 
am therefore sitisfied that the accused 
did use the false trade-mark in Karachi 

and that therefore the Karaohi Court has 
jurisdiction. 

The other plea is that the complaint in 

the present case is not within time. The 

appellant relies on S. 15, Merchandise 

Marks Act (4 of 1889), which reads as 
follows : 

No such prosecution as is mentioned in the 
last foregoing section shall bo commenced after 
the expiration of three years next after the com- 
mission of the offence or one year, after the first 
discovery thereof 'by the prosecutor whichever 
expiration first happens.’* 

It is pleaded that if at all the accused 
can be said to have committed the offence of 
usin g the trade-mark of the complainant 
(10) [1911] 38 CaQYo=f I. 0 270. 


he has been doing so for more than three 
years before the present prosecution and 
that therefore S. 15 would be a bar to his 
conviction by a criminal Court. Wit- 
nesses have been examined on behalf of 
the defence to prove the long user. They 
are Ex. 51, Khajumal, and Ex. 52, Motu- 
raal, two zamindars, Ex. 54, Hemandas a 
medical practitioner, and Ex. 58, Manik- 
fara, a schoolmaster. The witnesses did 
not inspire the trial Court with confi- 
dence, and I see no reason to estimate 
their credibility any higher. It seems 
the accused Bawa has a large following. 
People may come forward to help him 
out of a fix. The evidence of Ex. 51 read 
between the lines carries its own condem- 
nation. He says that he has been seeing 
the same kind of carton used for the ac- 
cused’s mixture since the last 20 years. 
There is however the bust of the accused 
with beard and moustaches, and it is 
ridiculous to be asked to believe that the 
accused who is now 26 years of age looked 
anything like that 20 years ago. But 
from the entry (Ex. 45) in the bandi pro- 
duced by the accused it appears that 
what he sold was “ Aguerine ” which is 
complainant’s mixture ; the accused’s 
medicine is known as “ Aguerine Mix- 
ture.” ^ Ex. 54 was a private medical 
practitioner at Tando Mahomed Khan 
close to Tando Ghulamali the village of 
the accused. He states that he used to 
buy the accused’s mixture at one rupee 
per bottle and used to sell it to his 
customers for the same price. 

It is unlikely he would not think of 
making any profit unlees he was an inti- 
mate friend or devotee of the accused. 
He does not produce any account books. 

I refuse to place any reliance on the testi- 
mony of such a man. Ex. 58. Manikrai, 
was a teacher in Tando Ghulamali school 
in 1911. He says that he had then seen 
the “Aguerine Mixture” sold by fakir Mis- 
keendas. He however says that the card- 
board box of the mixture was like Ex. 12 
which is the present carton used by the 
accused. The photo of the accused on 
this carton belies this witness. If as the 
accused and his witnesses make it out 
that Miskeendas’ mixture was so widely 
sold in the bazar, it is strange that the 
accused cannot produce any documentary 
evidence of the manufacture or the sale. 

Surely if he gave an order to any firm of 
lithographers for the labels or the oar* 
tons or to any tinman for the spoons he 
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could easily produce the vouchers. Then 
again, if he sold his mixture on such a 
large scale he could produce his accounts 
with chemists and druggists. The only 
documentary evidence which the accused 
can muster up and that too at the ele- 
venth hour, is Ex. 45 consisting of a 
couple of entries from his bandi for 1919. 
The entries are however in respect of 
Aguerine which is the name of the 
complainant’s medicine and not Ague- 
rine Mixture ” which is the name of the 
accused’s medicine. It may be that the 
accused and his predecessors were in the 
habit of purchasing complainant’s Ague- 
rine ” from Karachi and selling it in 
Tando Gulamali to their patients. It is 
also proved by the complainant that in 
1926 the accused had indented on the 
complainant’s factory for some bottles of 
Aguerine.” Ex, 26 is the invoice. If 
the accused had his own “ Aguerine Mix- 
ture ” why he should buy “ Aguerine ” 
from the complainant passes one’s com- 
prehension. I am therefore inclined to 
agree with the learned Magistrate that it 
was only in September or October 1930 
that the accused conceived the idea of 
putting on the market some mixture of 
his under the trade-mark of the com- 
plainant. 

Even if the accused had succeeded in 
establishing the fact that the use by him 
of the trade-mark in respect of which the 
present complaint has been filed extended 
over a number of years prior to this pro- 
secution, I do not see how that circum- 
stance could have availed him in success- 
Ifully pleading limitation. The offence 
complained of in the present case is the 
offence of using a false trade-mark in 
Karachi in September or October 1930. 
Within three years of that offence and 
certainly within one year of the first dis- 
covery of it by the complainant the pre- 
sent criminal case has been filed. It 
would therefore be obviously within time. 
In J aggannath V , Emperor {\l) ihexe is 
adecisionof our own Court. Pratt, J. C., 
says: 

“But although the trade-mark is false and 
fraudulent the accused is not to be dealt with 
criminally unless the prosecution has been filed 
within the time limited by S. 15, Merchandise 
Marks Act 4 of 1889. The Magistrate has dealt 
with the question of limitation within one year 
of first discovery, but has not considered whether 
the prosecution has been filed within three years 
of the first offence. The expression *first offence* 


must be construed as the first offence of the 
series. As pointed out by the 'Madras High Court 
in Riippeli v. Poyinusami Tevcin (12) the re- 
course to the criminal Courts is only provided as 
a speedy remedy to traders who are diligent. If 
the words ‘first offence’ were applied to the most 
recent instance oE use oE a false trade-mark it 
would be open to the party aggrieved to stand by 
for years and then take action and this construc- 
tion would render the provision of law as to 
limitation entirely nugatory.” 

I have repi'oduced these three para- 
graphs verbatim in order to show with 
due deference that there was some confu- 
sion in the mind of the learned Judge 
with regard to the expression “first 
offence” as if it was part of the section 
itself, and that it may perhaps account 
for the repercussion in the head-note of 
the report of the case which reads as 
follows: 

“The expression ‘first offence’ in S. 15, Mer- 
chandise Marks Act, must be construed as the 
first offence of the series of similar offences re- 
garding the same trade-mark.” 

Now there is no such expression first 
offence” in S. 15, Merchandise Marks 
Act. Had the legislature intended that 
the period of three years should deter- 
mine the limitajion for a prosecution as 
from the very first use of a false trade- 
mark, we shoulu have expected to find 
the word “offence” qualified by the word 
“first” just as in the case of the discovery 
of the offence by the prosecutor. The 
Madras case Ruppeli v. Ponnuaami 
Tevan (12) relied on by the learned Judge 
in Jagannath v. Emperor (11) supports 
the contention that the period of three 
years is nob to run from the very first 
moment use of a false trade-mark has 
been made. The facts of the case were 
that the complainant having in 1893 dis- 
covered that goods were being sold marked 
with what was alleged to be a counter- 
feit trade-mark called upon the accused 
to discontinue the use of the counterfeit 
trade-mark and to render an account of 
all the sales reserving to himself the 
right to proceed further; but no action 
was taken until 1898. It was held that 
inasmuch as the complainant had not 
shown that he believed the use of the 
alleged counterfeit trade-mark had been 
discontinued after his first discovery and 
complaint in 1893, the prosecution in 
1898 was time barred under S. 15, Mer- 
chandise Marks Act. 1889. From this 
reasoning it is fair to deduce that had 
the complainant proved that the use of 
the alleged counterfeit trade-mark ha d 

(12) [1899] 22 Mad. 488=1 Weir 821. 


(11) [1915] 10 S. L. R. 45=17 Or. L. J. 367= 
35 I. 0. 671. 
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been fl i^continuGil afber the first discovery 
by him in 1893, and that suhserjuontly it 
had been adopted again within one year 
of the complaint in 1898 there would have 
been no bar of limitation. With great 
respect for tbe learned Judge of our Court 
who decided J agannath v. Emperor (ll), 
I am unable to agree with him in the 
view that the word “offence” in S. 15 of 
the Act means the very first such offence. 

If such an interpretation of the sectidn 

be good law a person infringing another’s 
trade-mark may merely do so once clan- 
destinely, sit quiet for three years and 
then make a public use of it without any 
fear of a criminal prosecution. In that 
case the provision in the section about 
the first discovery of the use by the pro- 
secutor sliould be meaningless. The pur- 
loiner is more afraid of a criminal Court 
than of a civil Court. In the present 
case I am convinced that the use in res- 
pect of which the complaint has been 
filed was the very first offence committed 
by the accused. He has failed to j>rove 
user by him prior to that complained of. 
So that, even if the view of Pratt, J. C., 
be correct, it does not help the appellant 
at all. The conviction of the appellant 
is therefore correct and must ho main- 
tained. With regard to tlie sentence I do 
not tliink that the fine imposed is exces- 
sive, or out of proportion to the boldness 
with wliioh the accused started deceiving 
the Karachi public by palming off a mix- 
ture of hispwn under tlio well-known 
trade word Aguerine.” The sentence of 
six months imprisonment in default of the 
fine is however illegal. The maximum 
sentence proscribed by S. 482, I, P. C.. 
is one year. Under S. ' 65 therefore the 
term of imprisonment in default cannot 
exceed three months. Consequently, in 
the order of the lower Court about im- 
prisonment in default of fine I will substi- 
tute three months instead of six months. 

^ With regard to the order of confisca- 
tion and destruction of the offending 
goods, passed by the learnel Magistrate 
under S. 9, i\Iorchandiso l^larks Act, I 
would vary it so that the actual stuff, 

that 13, the medicine together with the 

bottles containing the stuff and tiio spoons 
may bo returned to the persons from 
whose jiossession they woio proUiced in 
Court provided that the labels and car- 
tons are destroyol first. 

K.K./r.K. Order according! ij. 
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Ferrers, J. C. and Ropchand 

A. J. C, 

Z/iafra^iraw— Applicant. 

V. 

Opposite Party. 

Criminal Revn. Nos. 156 and 166 of 
1931, Decided on 2jnd December 1931. 

(a) Criminal P. C. (1898). Ss. 110 and 439 
— In case under S. 110 Court of Judicial 
Commissioner in Sind does not sit as Court ot 
Appeal — It may see record of lower Court 
when it deems fit in revision. 

In cases under S. 110, tho Court of the Judicial 
Commissioner, Sind, does not sit as a Court of Ap- 
peal. The responsibility of administering the provi- 
^ons of that section does not rest upon that Court. 
JNevertheless when there appears anything un- 
satisfactory or unusual in the proceedings of the 
lower Court that Court looks into the record to 
satisfy itself that an order under S. 110 has been 
properly parsed. [P loi 0 2] 

^ (b) Evidence Act (1872), S. 133 — Evi- 
dence of accomplice— How corroborated ex- 
plained Corroborative evidence must be in- 
dependent and must connect accused with 
crime It is direct or circumstantial — Evi- 
dence of accomplice against two prisoners — 
Corroboration as to one prisoner’s crime is 
no corroboration as regards other. 

The nature of corroborative evidence required 

to support tho evidence of an accomplice is as 
follows \ 

Evidence in corroboration must be independent 
testimony which affects the accused by connect- 
ing or tending to connect him with tho crime. In 
other words, it must be evidence which impli- 
cates him, that is, which forms in some material 
particular not only tho evidence that the crime 
has been committed but also that ho personally 
committed it. The corroboration need not be 
direct evidence that tbe accused committed 
tho crime ; it is sufficient if it is merely cirenm- 
stantial ovidenco of his connexion with the^crime. 
Whore there is one witness of bad character (an 
accomplice) g’viug evidence against two pri- 
soners, a confirmation of bis testimony with re- 
gard to one, is no confirmation of his testimony 
ns to tho other. If therefore there is a corrobo- 
ration applicable to one prisoner, take it as 
ngainsb him ; but unless it exists with regard to 
both, it would be unjust to give it a general 
effect r King v. Ba^herv^illey (1916) 2 K. B. 668, 
Foil [P 103 0 2] 

Motiram Idanmal and Santdas Idan- 
mal — for Applicants. 

G. jV. Loho, Public Prosecutor — for the 
Crown. 

Ferrers, J. C. — The facts underlying 
this application are as follows : 

On 15bh September 1930 at the City 
Police Station, Karachi, something ex- 
ploded. What this thing may have been 
is uncertain. The defence call it a cracker. 
The prosecution prefer to describe 
it as a bomb. To justify the more for- 
midable appellation no evidence has been 
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led. It is agreed however that in fact 
there was no harm done ; not even a pane 
of glass broken. The incident became 
the subject of a police investigation, and 
on 23rd September 1930, the Inspector 
came in touch with a man called Ishwar- 
chand who from that time forward was 
working as a police spy. On 16th October 
1930, the Deputy Superintendent of 
Police searched the shop of Bhojraj Ne- 
vandram on the Harriot Eoad. He took 
possession of a cyclostyle machine and a 
bundle of copies of a paper headed 
Balvo Bulletin. Bhojraj is the father 
of Jethanand accused 3, but neither Bhoj- 
raj nor Jethanand was present at the 
search. Neither of them lives in the 
place in which these things were found. 
On 2nd November 1930, the Inspector 
Gholam Kader searched the house of ac- 
cused 2. In it there was found a pocket 
diary containing certain entries which 
will be referred to later. The house of 
accused 3 was again searched the same 
day but nothing was found. On 2nd No- 
vember the poster, which is Ex. 17 was 
found stuck up in several places. This 
poster is written in misshapen letters by 
an unpractised hand. It is in the follow- 
ing words : 

“As Karachi C. I. D., is roaming hither and 
thither like blind ones, so in order to give them 
some right trace we hereby declare that on every 
Sunday night at 12*30 a. m., we manufacture 
bombs on the Ocean Bank near Glilton. If police 
want to arrest the party they should come there 
preparing themselves to face the red flashes 
and hot wounds of Bomb and Bullets. 

Note . — Public is also informed that the bombs 
are sold in Gandhi Garden at 4 a. m. on Saturday 
night at the rate of eight annas each. 

By order of Commander of Revolutionary party 
in Sind.” 

The poster is signed by a sketch of a 
sickle and a hammer. 

On 7th November, there was a second 
explosion at the same place as the first 
and with no more result. On 9th No- 
vember, Ishwarohand who had been act- 
ing since 23rd September as a police spy 
made a statement in writing. He de- 
clared that eight persons whom he named 
were all members of a revolutionary 
party in Karachi. All these eight were 
arrested on 10th November. It was ap- 
parently at first intended to prosecute 
the prisoners under the appropriate sec- 
tions for some specific offence or offences. 
A remand was applied for and granted. 
At the expiration of that remand on 21th 
November the Inspector of Police prayed 


the Court to take action against the ac- 
cused under Ss. HO and 117, Criminal P. 
C. His allegations were that they were 
all working in concert and were so des- 
perate and dangerous that their remain- 
ing at large was hazardous to the public. 
The accused were at that time in custody. 
On 26th November the Magistrate made 
an order directing each of the accused to 
execute a bond for Rs. 20,000, with two 
respectable sureties owning landed pro- 
perty worth Rs. 20,000 each for main- 
taining good behaviour, until the conclu- 
sion of this case. In Magistrate's Court 
the case came to a conclusion on 7th 
March 1931. On that day accused 1, 4 
and 7 were dischai'ged under S. 119, Cri- 
minal P. C., and an order was made that 
accused 2, 3, 5, 6 and 8 should enter into 
a bond for Rs. 10,000 each with two res- 
pectable sureties owning landed property 
in the same amount for their good behavi- 
our for 12 months. 

Against this order the persons affected 
appealed to the Sessions Court. In that 
Court their appeal was duly heard and on 
12th August 1931 the Judge set aside the 
order of the Magistrate so far as it affec- 
ted Nos. 5, 6 and 8. The order in respect 
of Nos. 2 and 3 was upheld. 

No. 3, who is Jethanand, has furnished 
the security which was required of him, 
No. 2 Khaiiatiram is in custody. No 
further appeal was competent but Khai- 
ratiram and Jethanand have come to this 
Court in revision. 

In cases under S. 110 this Court does 
not sit as a Court of Appeal. The res- 
ponsibility of administering the provi- 
sions of that section does not rest upon 
us. Nevertheless when there appears 
anything unsatisfactory or unusual in the 
proceedings of the lower Court a High 
Court will look into the record to satisfy 
itself that an order under S. 110 has been 
properly passed. 

Now in the present case it is distinctly 
stated by the learned Magistrate that the 
principal evidence against the applicants 
is that of the approver Ishwarchand. The 
learned Magistrate might have gone fur- 
ther, It would not be too much to say 
that the whole case rests entirely upon 
the testimony of this man Ishwarchand. 
(After considering what manner of man 
Ishwarohand was, the learned Judicial 
Commissioner proceeded as follows) : We 
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think therefore that even if we ac- 
cept all the Bndings of fact which appear 
to have been accepted by the learned 
Judge there is still nothing which can be 
said to form a sufficient corroboration of 
the allegation made by Ishwarchand. We 
are perfectly satisfied that without cor- 
roboration this man Ishwarchand is alto- 
gether unworthy of credit. 

For these reasons we discharge the 
order made by the learned Magistrate, 
Khairatiram who is in jail will be set at 
liberty and the security bond given by 
Jethsnand will be discharged. 

Rupchand, A. J. C.— Police In- 
spector, Sind C. I. D., lodged informa- 
tion before the Additional City Magis- 
trate, Karachi, against the appellants 
Jethanand and Khairatiram and six others 
under S. 110, Cl. (f), Criminal P. C., alleg- 
ing that they were members of a revolu- 
tionary party formed for the purpose of 
destroying Government buildings, injur- 
ing Government officers and committing 
robberies, and that this party was res- 
ponsible for (a) throwing of bombs over 
the City Police Station on 15th Septem- 
ber and 17th November 1930 ; (b) the 
issue of the Balvo Bulletin containing 
revolutionary articles and (c) the sticking 
of posters advertising the sale of bombs. 
He prayed that pending the inquiry the 
suspects should be ordered to furnish 
security under the provisions of S. 117, 
Cl. (3). Criminal P. C. 

On that information the learned Addi- 
tional City Magistrate passed orders 
under Ss. 112 and 117 (o). fixing the 
amount of security at Rs. 20,000, in the 
case of each suspect and called on them 
to show cause why they should not be 
bound down to be of good behaviour for a 
period of 12 months. 

It will be convenient to refer here in 
their chronological order to certain events 
connected with this case. 

It is said that on 15th September 1930, 
a bomb was throwm at the City Police 
Station which however caused no damage 
to any person or property. About that time 
a poster is said to have been discovered 
by the police headed "Sale of bombs in 
Karachi.” 

Towards the end of that month, one 
Ishwarchand, a Punjabi who is said to be 
one of the revolutionaries, was employed 
by the police as a spy, and on informa- 
tion supplied by him, the police kept a 
watch on the movements of these eight 


suspects and actually shadowed both by 
day and night the applicant Khairatiram 
and two others who are not now before us. 

On 16th October, the police searched 
certain premises belonging to the father 
of Jethanand and secured from there a 
cyclostyle machine, a number of .copies 
of certain pages of a magazine headed, 
Balvo Bulletin (i. e., Mutiny of Revo- 
lutionary Bulletin). They also secured 
from the pocket of a coat lying there 
pieces of paper which contained extracts 
from Mill’s History on British India 
Vol, 7, p. 358 and their translations. 

On 2nd November 1930, the police 
secured a poster said to be revolutionary 
in its nature. On the same day they 
searched the house of Khairatiram and 
secured from him a diary to which refer- 
ence will be made later. 

On 4th November 1930, another poster, 
also said to be revolutionary in its nature 
was secured by the police from a garden. 

On 7th November a second bomb is 
said to have been thrown Inear the police 
station which likewise did no damage. 

On 9th November Ishwarchand made a 
statement, Ex. 2- A, in the case befoie the 
police implicating these eight persons as 
members of a revolutionary party, which 
he said, had been organized by a Bengali] 
Senji. 

It is not. necessary to refer to what he 
said with regard to the suspects who are 
not now before us. 

With regard to Jethanand he said: (a) 
that he was the person entrusted with 
enrolling of new members, (b) that he 
supplied the purse, (o) that he published 
the Congress Bulletin, (d) that on one oc- 
casion he had asked the witness to trans- 
late for him a piece of English from 
MilTs History of British India, Vol, 7. 
p. 358, but that he had refused to do so, 
(e) that he had published a revolutionary 
article (Ex. 5) written by Khairatiram, 
and (f) that he was responsible for put- 
ting up one of the alleged revolutionary 
posters. 

With regard to Khairatiram, he said 
(a) that his duty was to prepare bombs 
and teach the method of making bombs 
to others, (h) that about a month before 
that date Khairatiram had noted a pres- 
cription for making bombs in his diary, 
(o) that he was responsible for putting up 
one of the posters and (d) that he had 
thrown one of the bombs. 
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On the same day, namely, 9th Novem- 
ber all the eight suspects were arrested 
and charged with criminal conspiracy and 
throwing bombs in pursuance thereof. 
After obtaining two remands the police 
dropped that case, and lodged information 
which is the subject-matter of the pre- 
sent inquiry. 

At the trial the Grown mainly relied 
on the evidence of the approver. The 
learned Additional City Magistrate held 
that in regard to several particulars the 
evidence of the approver was hardly be- 
lievable and that such of his evidence as 
was not found to bo false could not be 
safely relied upon unless it received 
material corroboration from other evi- 
dence, He accordingly discharged the 
rule against three put of the eight suspects 
but passed orders against the remaining 
five including the two applicants. He 
however reduced the amount of their 
security from Rs. 20,000 to Rs, 10,000. 

On appeal to this Court on its Sessions 
Court side, the learned Judicial Com- 
missioner (Mr. Milne) also experienced 
some difficulty in accepting the evidence 
of the approver with regard to three out 
of the five suspects who had been ordered 
to furnish security as the evidence of the 
approver was, in his opinion, not corro- 
borated by other evidence. He accor- 
dingly discharged the rule as against 
them. With regard to the applicants he 
remanded the case to the lower Court to 
enable the Crown to prove and exhibit 
certain documents which had been secured 
from the house of Jethanand at the search 
held on 16th October and after that evi- 
dence was certi6ed, he dismissed their 
appeal. They have now come to us in 
revision. 

Now in this case there is no question 
whatsoever of accepting the uncorrobora- 
ted testimonies of Ishwarchand under the 
provisions of S. 133 of the Act. Apart 
from the fact that he is an approver and 
was employed as a spy for over two 
months his antecedents are far from satis- 
factory and on the top of it he has been 
held by the learned Magistrate to be false 
in some particulars. 

The leading English case on the nature 
of corroborative evidence*required to sup- 
port the evidence of an accomplice is that 
of the Kingv. Baskerville (l). In that case 
Lord Reading, C. J., has said at p. 667: 

Ml)Tl916r2 K.~b7658=86 L. J. K. B. 28=80 
J. P. 446=116 L. T. 463=60 S. J. 696. 


“We hold that evidence in corroboration must 
be independent testimony which affects the ac- 
cused by connecting or tending to connect him 
■with the crime. In other words, it must be evi- 
dence which implicates him, that is, which 
forms in some material particular not only the 
evidence that the crime has been committed but 
also that he personally committed it ... . The 
corroboration need not be direct evidence that 
the accused committed the crime; it is sufficient 
if it is merely circumstantial evidence of hi& 
connexion with the crime.” 

And while dealing with the further 
question whether the evidence of an ac- 
complice against the prisoners corrobora- 
ted as to one prisoner’s participation in 
the crime but not as to the other, his 
Lordship has said at p. 669; 

“We think the law is correctly stated by 
Alderson, B. in Reg. v. Jenkins (2). The learned 
Baron said where there is one witness of bad 
character giving evidence against both prisoners, 
a confirmation of his testimony with regard to 
one, is nc confirmation of his testimony as to the 
other. If, therefore you find there is a corrobora- 
tion applicable to one prisoner, take it as against 
him; but unless it exists with regard to both, it 
seems to me it would be unjust to give it a 
general effect.” 

These principles of law are equally ap- 
plicable in India. The Crown had there- 
fore to give corroborative evidence on two 
points: 

(1) That there was a revolutionary 
party in Karachi, and (2) that each of the- 
applicants was a member of such party. 

In dealing with the case of Jethanand^ 
the learned Judicial Commissioner (Mr. 
Milne) has slid that the evidence of the 
approver receives corroboration by the, 
finding of the cyclostyle machine and 
copies of certain pages of a cyclostyled 
bulletin headed the Balvo Bulletin, the 
get-up of these pages being similar to that 
of Ex. 5 produced by the approver; and 
has further said at p. 18, line 120 of the 
paper-book: 

“There is sufficient proof then of the existenca 
of a revolutionary party in Karachi, the throwing 
of bombs, the publication of revolutionary pos- 
ters, the issue of revolutionary bulletins. The 
evidence of the approver shows this. There is- 
also sufficient-evidence of accused’s connexion, 
with it.” 

It is worthy of note that notwith- 
standing the great array of criminal acts- 
whioh were attributed by the approver 
to Jethanand, the only piece of corrobo- 
rative evidence relied upon by the learned 
Judicial Commissioner is of what was 
found at the search and nothing more. 

Now the copies of the bulletin found 
at the search held on 16th October 1930,, 

(2) [1857] 1 Cox. 0. 07ir7 ^ 
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and exhibited after the order of remand, 
have for reasons best known to the Crown 
not been officially translated. The 
learned Judicial Commissioner ( Mr, Milne) 
has not relied upon anything contained in 
them. All that ho appears to have relied 
upon is the fact that these bulletins are 
headed Balvo” which he has 'translated 
as "revolution.” 

We asked the Public Prosecutor to 
draw our attention to anything contained 
in the body of the pages exhibited which 
is said to be of a.revolutionary character, 
but he has discreetly declined to do so. 
It would therefore not be rash for us to 
assume that these sheets contain no re- 
volutionary articles. With regard to the 
name by which the bulletin was styled, 
it would without further evidence be 
difficult to presume from its name that 
the paper was a revolutionary paper and 
more so, to presume that it was a paper 
owned and published by a revolutionary 
party whose object was the throwing of 
bombs, the publication of revolutionary 
posters and the committing of dacoities. 
(Thejudgment after pointing out the lack 
of corroborative evidence as against 
Jethanand proceeded). The case against 
the accused Khairatiram is still weaker. 
The only corroboration relied upon is, 
that the diary found at the search of his 
house contained the following note on 
one of its pages: 

Potash chloras,” 

‘^Potash nitras.” 

These words by themselves denote 
nothing. All that is alleged is that no 
doubt these ingredients are used for seve- 
ral purposes but along with several other 
ingredients they are also used for the 
purpose of making bombs. In dealing 
with this point the learned Judicial Com- 
missioner (Mr. Milne) has said that al- 
though the entry may have been perfectly 
harmless, it was an unusual entry and 
that the failure of the accused to explain 
it was sufficient corroboration of the ap- 
prover’s story. With all respect, I can- 
not accede to that view\ There is no- 
thing on the record to show that the at- 
tention of Khairatiram was invited to 
this alleged piece of corroborative evi- 
dence. or that although he was afforded 
an opportunity of explaining it, ho had 
failed to do so. There is nothing in his 
examination under S. 342, Criminal P.C. 
to suggest that his attention was drawn 
to it nor is there anything in the infor- 


mation lodged by the Inspector which 
has been referred to above or in the order 
passed under S. 112, Criminal P. 0., to 
invite his attention to it. The order un- 
der S. 112, Criminal P. C., is as vague as 

it could possibly be. It reads as follows: 

“Whereas it appears to this Court that you the 
abovcsaid accused are working in concert, and 
are so desperate and dangerous that your re- 
maining at large without security is hazardous to 
the public: You the abovesaid accused are 
hereby required to show cause and.’* 

This piece of circumstantial evidence 
was compatible with the innocence of 
Khairatiram and was on the very face of 
it capable of an easy explanation. Had 
his attention been drawn to it, an ex- 
planation would have been forthcoming. 
The effect of this alleged corroborative 
piece of evidence is, in my opinion, there- 
fore nil. 

Apart from that, it would appear that, 
as in the case of Jethanand, the diary of 
Khairatiram was secured prior to the 
date on which Ex. 2.A was recorded and 
that it is therefore more likely than not 
that the statement made by the approver 
was baaed upon what had been found by 
the police. 

Under the circumstances, it is with all 
respect, difficult for me to hold that the 
evidence of the circumstances relied upon 
by the learned Judicial Commissioner 
(Mr. Milne) was corroborated proof of 
the accused being members of a revolu- 
tionary party. 

For these reasons, I concur in the order 
passed by the learned Judicial Commis- 
sioner. 

b.v./r.k, Order accordingly. 

V 
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Daily Gazelle Press Lid. — Plaintifls. 

V. 

Karachi Municipalily — Defendants. 

Civil Suit No. 157 of 1930, Decided on 
25th September 1931. 

Bombay District Municipal Act (1901), 
S. 167 — Suit for injunction against Munici- 
pality — On© month*! notice is essential. 

The giving of a month’s notice under S. 167 
of the Act is essential before instituting a saU 
against a Municipality for an injunction res- 
training it from doing a certain thing. The suit 
must be dismissed in the absence of such notice: 
A. /. 1927 P. C. 176, liel on. [P 1^6 0 9] 

Choithram Detoanmal — for Plaintiffs, 

Kwuianmal Dayaratn for Defen- 
dants, 
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Judgment. — The facts relevant for 
the purposes of the present order are 
very short and simple. Four resolu- 
tions 'having been sent in by certain 
councillors of the defendant Munici- 
pality, the Chief Officer issued a notice 
convening a special general meeting of 
the Municipality to take place on Mon- 
day, 26th May 1930, at 6 p. m., for the 
consideration of those resolutions. There- 
upon the plaintiff, who is a ratepayer 
of the Municipality, instituted the pre- 
sent suit in which two reliefs are claimed, 
namely, (a) a declaration that the pro- 
posed resolutions are political in their 
nature and any dealing with or discus- 
sion on or passing them constituted a 
breach of trust and would be outside the 
scope of the powers conferred on the 
defendant by the District Municipal 
Act 3 of 1901; and (b) for a perpetual 
injunction restraining the defendant from 
bringing up for discussion and / or dis- 
cussing or in any way dealing with and 
considering the said resolutions. An 
interim injunction was prayed for which 
was negatived by Haveliwala, A, J. G. 
In appeal the order refusing interim re- 
lief was upheld by Wild, J. G., and 
Kupchand, A. J. G. 

Today the arguments of the learned 
pleaders have been heard on the prelimi- 
nary issue whether the present suit is 
not maintainable for want of a notice 
under S. 167, Bombay District Municipal 
Act 3 of 1901. 

In the course of his judgment in the 
appeal mentioned above, Rupchand, 
A. J. G., has dealt exhaustively with the 
question as to whether a suit for injunc- 
tion, like the one filed by the plaintiff, 
can be entertained without a notice. 
Although he has come to the conclusion 
that want of notice is a fatal defect, and 
although Haveliwala, A. J. G,, has also 
expressed an opinion in his order reject- 
ing the application for interim injunc- 
tion that the present suit is not com- 
petent to proceed in the absence of one 
month’s notice as required by S. 167 of 
the Act, it appears that there has been 
no final pronouncement on this issue and 
hence I have heard the arguments once 
again. 

At one time there was a conflict of 
decisions on the question whether prior 
. to the institution of a suit for injunction, 
that is, for the prevention of an act or 
omissio'n, a notice, if required by law, is 
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absolutely necessary. The decision of 
the Privy Gouncil in Bhagchand Daga- 
chisa V. Secy, of State (l) has however 
set the controversy at rest. In that 
case it was held by their Lordships that 
a suit the notice whereof to the defen- 
dant is a statutory obligation to be ful- 
filled before institution cannot be pro- 
ceeded with if no such notice has pre- 
ceded it, and that even a suit for injunc- 
tion is not an exception to the rule re- 
quiring the formality of notice being 
gone through, whatever the hardship to 
the plaintiff a strict insistence of this 
rule may entail, Judges have to interpret 
the law as it is and not as it ought to be. 

Mr. Ghoithram endeavours to establish 
a distinction between the Privy Council 
case and the present one on the ground 
that in that suit the question considered 
was whether a notice under S. 80, Civil 
P. G., was or was not necessary, whereas 
in the present case we are concerned with 
S- 167, District Municipal Act, which 
makes it obligatory for a plaintiff to 
commence a suit against a Municipality 
only if the suit is in respect of “anything 
done or purporting to have been done 
by the Municipality.” It is argued from 
the difference between the wording of 
S. 80, Civil P. C., and of S. 167, Muni- 
cipal Act, that a prior notice is not an 
absolute sine qua non of a suit against a 
Municipality in respect of any act which 
the Municipality is likely to do in the 
future. 

Now, in the present case the cause of 
action according to para. 4 of the plaint 
is the notice issued by the Chief Officer 
in the ordinary course of his duties con- 
vening a special general meeting for the 
consideration of the resolutions objected 
to by the plaintiff. Consequently, this 
is a suit in respect of an act done or pur- 
porting to have been done under the 
Municipal Act, albeit there is a prayer 
for a declaration that the resolution sent 
in cannot be discussed or dealt with by 
the Municipality without committing a 
breach of trust. Thus then, even if it be 
assumed for a moment that for a suit 
filed against a Municipality in respect 
of any act to be done in the future no 
notice is necessary, still, in the present 
case, a notice was necessary. The suit 
is clearly one for a declaration in respect 
of the resolutions which had already 

(1) A, I. R. 1927 P. C. 176=104 I. C. 257=54 
I. A. 338=51 Bom. 725 (P. C.). 
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been submitted for discussion in a special 
meeting. 

Mr. Choithram further contends that 
if the prayer for the declaration cannot 
be granted, the Court might at least 
grant the second prayer which is for in- 
junction and which relates to an act 
which the Municipality was threatening 
to do after the suit. It is however ad- 
mitted that the meeting that was con- 
vened specially for the purpose of tran- 
sacting the business objected to by the 
plaintiffs has already taken place and 
the resolutions have already been , dis- 
cussed and dealt with by the defendant 
Municipality. Under the circumstances, 
the prayer for injunction is meaningless. 

I must therefore dismiss this suit with 
costs, and I order accordingly. 

B.V./R.K. Suit dismissed. 
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Karachi Bank Ltd.— Applicants. 

V. 

J. B, CastetL'no— Opposite Party. 

Misc. Appln. No. 93 of 1930, Decided 

on 6th October 1931. 

^ Companies Act (1913), Ss. 231 and 185 
—Application for refund of money paid to 
creditor by way of fraudulent preference 
does not lie. 

There is no provision in the Act for a summary 
method of recovering money paid to a creditor by 
way of a fraudulent preference. Consequently 
an application for refund of such money does not 
lie under the Companies Act : 46 P. B. 1915 ; 

In re Vnited English & Scottish Co., Ex parte 
HaioJdns, (18GS) 3 Ch. A. 787 ; Jachson & Bars- 
ford Ltd. In re, (190G) 2 Ch. 4G7; Bussell Hunt- 
ing Becord Co. Ltd. In re, (1910J 2 Ch. 78 ; 
Washington Diamond Mining Co. In re, (1893) 
3 C;i. 95 and ir. L^'tc/f6uru & Co. In re, (ISOO) 
2 Ch. 725, Bef. D* 107 0 1] 

Fatehchand Asudomal — for Applicants. 

K. N. Kotxoal — for Opposite Party. 

Judgment. — This is an application 

on behalf of the Karachi Bank Ltd. (in 
liquidation) by its Oflicial Liquidators 
Mr. Dharamdas Thawardas, Official As- 
signee and Mr. Fatehchand Assudomal, 
Pleader, against one Castellino of Messrs. 
Cutler Palmer, Bombay. It is alleged by 
the applicants that on a jietition dated 
14th March 19::i9 this Court oidered the 
winding up of the Karachi Bank Ltd.; 
that on 5th March 1929 the directors of 
the bank resolved to suspend payment 
and to wind up the company by voluntary 
liquidation; that on 5th March a telegram 


1932 

was sent to the Bombay branch of the 
Karachi Bank to suspend payment and a 
second telegram was sent to the same 
effect on the morning of 6th March* 1929.. 
Both these telegrams were received by 
the Bombay branch before the opening 
hour on 6th March 1929. The opponent 
was a creditor of the bank for a sum of 
Rs. 290 odd in a Savings Bank account at 
Bombay. Cn 6th March 1929 the oppo- 
nent in collusion with the Bombay staff 
received a sum of Es. 285 from the bank^ 
The applicants allege that this payment 
was within three months of the com- 
mencement of the winding up of the- 
bank and was made when the company 
was unable to pay its debts as they be- 
came due from its own money and waa 
made with a view to giving a preference 
to the opponent over the other creditors^ 
The Cfficial Liquidators therefore prayed 
that the said payment be set aside and 
the opponent be ordered to pay back the 
said amount of Es. 285 with interest at 
6 per cent from 6th March 1929 to date 

of payment. 

The application was made under S. 234, 
Companies Act read with S, 56, Presi- 
dency Towns Insolvency Act. An initial 
objection has been taken that the appli- 
cation does not lie. The section under 
which the application should really have 
been brought was S. 231, that is what the 
applicants intended. The opponent urges- 
that S. 231 defines what is a fraudulent 
preference ; it does not provide any sum- 
mary method of recovering money paid 
by way of fraudulent preference. Appli- 
cants rely on Tarachand v. Official 
Liquidators of the Peoples Bank of India 
Ltd., Lahore (l) in which it was held that 
the Official Liquidator is not entitled by 
summary order to a refund of money rea- 
lized by a creditor of the bank before th& 
order of winding up was passed but after 
the bank had passed a resolution stopping 
payment of debts. The liquidator should 
file a regular suit to recover the amounts 
realized by such creditor. That was a 
ruling under the Act of 1882. It was 
held that Ss. 149 and 162 of the Act 
(corresponding to Ss. 100 and 103 of th& 
English Act of 1862) referred only to the 
persons therein specifically mentioned, 
S. 149 corresponds to S, 185, Gompaniea 
Act, 1913, on which the applicants rely. 
Reliance is also placed onlnreUniUd 
Engl ish and Scottish Co., Ex parte Haw - 

(l) [1916] 46 P.H. 1915=291.0. 206. 
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kins ( 2 ) which is quoted in Tarachand v. 
Official Liquidators of the Peoples Bank 
of India Ltd., Lahore (l). In that case 
a creditor of a joint stock company ob- 
tained a garnishee order attaching the 
money of the company in the hands of 
their bankers; subsequently a petition for 
the winding up of the company was pre- 
sented, and after the presentation of the 
petition but before the winding up order 
the creditor obtained an order under the 
Common Law Procedure Act for payment 
of the money from the bankers. The 
Official Liquidator having taken out a 
summons under S. 100 of the English Act 
of 1862, the Court ordered the creditor to 
refund the money. It was held on appeal 
that the creditor was not a trustee with- 
in the meaning of S. 100, and the Court 
had no jurisdiction to make the order ; 
that S. 100 of the Act of 1862 referred to 
the contributories and officers of the com- 
pany and could not be extended to other 
persons. 

The applicants rely on certain English 
rulings, viz., Jackson & Barsford Ltd., 
In re (3), Bussell Hunting Record Co. 
Ltd., In re (4), Washington Diamond 
Mining Go., In re (5) and W. Blackburn 
& Go., In re (6), as showing that the pro- 
cedure under the English Act is by sum- 
mons. Put it is clear that there is no 
provision in the Companies Act for a sum- 
mary method of recovering money paid 
by way of a fraudulent preference, S. 231 
merely defines what is a fraudulent pre- 
ference : S. 185 has no application ; it 
refers to contributories, trustees, receivers, 
bankers, agents or officers of the company 
and provides a summary remedy in res- 
pect of such persons, but no summary 
remedy is provided in respect of a creditor 
to whom payment has been made by way 
of fraudulent preference. I would there- 
fore hold that the present application 
does not lie. Application dismissed. No 
order as to costs. 

p,n./r.k. Application dismissed. 

(2) LI 868 I 3 Oh. A. 787=19 L. T. 232=16 
W. R. 1136. 

(3) [1906] 2 Oh. 467. 

(4) [1910] 2 Oh. 78. 

5) [1893] 3 Oh. 95. 

6) [1899] 2 Oh. 725. 
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Jethmal Parsram — Applicant. 

v. 

Emperor — Opposite Party. 

Criminal Appeal No. 29 of 1932, De- 
cided on 3rd May 1932. 

(a) Emergency Powers Ordinance (2 of 
1932), S. 4 — Powers given by S. 4 are very 
wide. 

The powers given by S. 4 are very wide. They 
authorize an order containing directions that 
the person addressed shall conduct himself in 
such manner, abstain from such acts, or take 
such order with any property in his possession or 
under his control, as may be specified, in the 
order. [P 109 0 1] 

(b) Criminal Trial — Sentence — Offence 
punishable under two statutes — Sentence 
cannot be more severe than what Court can 
give for any of such offences. 

An act may be an offence falling within two or 
more separate definitions of any law in force for 
the time being by which offences are defined and 
punished. In such an event the law is that the 
offender shall not be punished with a more severe 
punishment than the Court which tries him 
could award for any of such offences. 

[P 109 G 1] 

^(c) Interpretation of Statutes — Ordinances 
— Work of interpreting ordinances belongs 
to Courts of law and not to executive 
Government of a province. 

To interpret the words of an ordinance is a 
function reserved for the Courts which are estab- 
lished for that purpose; any exposition which 
may be proposed by the Executive Government 
of a Province has the weight which must always 
beloug to the considered opinion of enlightened 
experience, but it cannot be quoted or received 
as an authority by a Court of law. [P 110 G 2] 

(d) Emergency Powers Ordinance (2 of 
1932), S. 63 — Newspaper article describing 
ordinances passed by Government as “hel- 
lish” “ghoulish”, etc. — Such words stir up 
hatred against Government and fall within 
scope of S. 63. 

The words “ghoulish”, “tortures” and “hel- 
lish” when applied in a newspaper article to 
ordinances passed by the Government fall within 
the mischief which S. 63 is intended to repress. 
They stir up hatred against the Government 
established by law. [p ixq G 1 21 

(e) Criminal Trial — Sentence. 

In the present case the previous conviction of 
13 years ago was not taken into account while 
considering the quantum of punishment for a 
subsequent offence. [P m q 

Santdas Mangharam — for Applicant. 

G. M. Lobo for the Crown. 

Judgment. — On 4th January 1932 the 
Governor-General was plea=ed to make 
and promulgate the Emergency Towers 
Ordinance 2 of 1932. 

Section 63 of that Ordinance applies 
the provisions of the Indian Press (Emer- 
gency Powers) Act 1931, to the printing 
and publication of objectionable matter 
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of any of the kinds described in that 
section. 

At that time Jetliraal Parsram, the ap- 
pellant, was the printer and publisher of 
a daily newspaper called the “ Sind 
Herald.” In that paper, on the 19th 
January, he published an article headed 
“George Tjansbury’s Hopes.” In this 

article he said among other things: 

“* * *\Ve belong to that school ‘Of politics whoso 
fundamental belief has been that the union bet- 
ween India and Britiin is essential for a world 

common wealth.” 

He said however in the same article 
that: 

* *the British Government has violated the 
very basis of political morality,” 

and he made other remarks of such a 
character that the article appears to have 
been brought to the notice of the District 
Magistrate. That olTicer did not think 
that the article furnished grounds for 
action. He did however think it neces- 
sary to issue to tho Editor a warning 
which is in these words: 

“The general tone of the articles published on 
the 16th January, lOth January and 19th Janu- 
ary is most objectionable. They undoubtedly 
offend against the Indian Press (ICmcrgoucy 
Powers) Act as amended by S. C3, Emergency 
Powers Ordinance 2 of 1932.” 

The attention of the Editor/Printer/ 
Publisher of the Sind Herald was invited 
to the Government of Bombay Circular 
No. GO, Political Department, dated 11th 
January 1932, and he was warned that if 
further objectionable matter was pub- 
lished in his newspaper, the District 
Magistrate would take action without 
further warning. The date of this com- 
munication was 23rd January 1932. In 
answer to it the appellant published in 
his newspaper an open letter addressed 
to the District Magistrate, in which he 
said: 

“I feel sure that nothing in my articles is in 
violation of the instructions contained in tho 
Government Circular. • * * Jly only crime 
seems to be that I have believed tho concluding 
portion of that circular which permits legitimate 
criticizm.” 

Ho says: 

“You are well aware that I have belonged to a 
sohool of politics which has not advocated gene- 
ral disobedience of laws, and for holding such 
views I have undergone a suffering before which 
imprisonment in your jail is a trifle. But when 
I find that Goverumont are goading '.people to 
break laws by issuing impossible orders, leaving 
no option to any honest man but to disobey, I 
must hold Government responsible for under- 
mining tho authority of law. I want to know 
if you can quote tho opinion of one honest man 
in tho country however Liberal or Moderate he 
may bo, who would advise .... any solf-ros- 


pecting Indian to comply with the order to 
salam the police daily? • * • You know that I 
am one of those fast diminishing number of men 
with whom the union of British and India for 
the world is almost a religious conviction. * • • 

I have counted the cost of my frankness and it 
does not frighten me. I cannot agree to remain 
quiet when I witness around me the growing 
reign of injustice.” 

The article containing these words was 
published on 27th January 1932. On the 
1st February the District Magistrate 
issued an order under S. 4 (l), Indian 
Press (Emergency Powers) Act, as exten- 
ded by S. 63, Emergency Powers Ordin- 
ance 2 of 1932, which was in these words: 

“Whereas I am satisfied that there are reason- 
able grounds for believing that Jothmal Parsram, 
Editor of the “Sind Herald” has acted, is acting, 
and, or is about to act, in furtherance of a move- 
ment prejudicial to the public safety or peace, 
now therefore I, J. R. Hood, District Magistrate 
of Karachi, in virtue of the powers delegated to 
me under S. 4, Emergency Powers Ordinance 2 
of 1932, do hereby direct the said Jethmal Pars- 
ram, Editor of the Sind Herald, to abstain from 
publishing any matter in furtherance of the 
Civil Disobedience movement or of any other 
movement prejudicial to the public safety or 
peace or any matter falling within the mis- 
chief of S. 4 (1), Indian Press Emergency Powers 
Act as extended by S. C3, Emergency Powers 
Ordinance 2 of 1932 and to refrain from all 
other unlawful activities.” 

This order was answered by the appel- 
lant in the Sind Herald of 7th February 
1932 in a second open letter to the Dis- 
trict ^Magistrate of Karachi. He said 
among other things: 

‘T challenge you as District Magistrate of 
Karachi to contradict mo when I say I have not 
before or after your warning written one single 
word inciting people towards any overt act, 
prejudicial to public safety or peace. I am and 
have been a man of peace, wishing well to my 
country and tho entire humanity besides. And 
for this, if I am to bo punished, I can only say 
that I will await tho execution of your future 
orders with duo submission.*’ 

After this the Editor continued to 
conduct his periodical in conformity with 
his declared policy until 24bh February. 
On that day he published two articles 
headed respectively “Doomsday Budgets ’ 
and “Gujarat Mail’'. These articles were 
made the subject of an information lodged 
by an Inspector of Police with the City 
Magistrate of Karachi. This informa- 
tion says: 

“In tho Sind Herald of 24tU February 1932 
the accused edited and- printed and published 
two articles, uamoly:'* 

“Doomsday Budgets” and Gujarat Mail 
thereby violating the order of the District ^lagis- 
trate, Karachi, as these articles fall withm 
S. 4 (1), Press (Emergency Powers) Act read 
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■with S. G3 (D), Emergency Powers Ordinance 2, 
f 1932.” 

A Magistrate of the First Class, sitting 
as a summary Court under S. 43, Emer- 
gency Powers Ordinance 2 of 1932, dis- 
posed of this information on 14th March 
1932. He found the accused guilty and 
under S. 21 of the Ordinance he sen- 
tenced him to rigorous imprisonment for 
18 months and a fine of Ks. 1,000 or in 
default to further rigorous imprisonment 
for six months. Against this conviction 
and these sentences this appeal has been 
made. The appellant began by taking two 
points of law. They can be briefly dis- 
posed of, for both of them are futile. The 
first is that; 

‘‘the order of the District Magistrate was 
beyond the scope of the ordinance itself.” 

This can scarcely be. The powers 
given by S. 4 of the ordinance are very 
wide. They authorize an order contain- 
ing directions that the person addressed 
shall conduct himself in such manner, 
abstain from such acts, or take such 
order with any property in his posses- 
sion or under his control, as may be 
specified, in the order. It cannot be 
successfully contended that the order 
made by the District Magistrate, which 
has already been quoted, exceeds the very 
wide limits laid down by this section. 
The second point of law is that: 

“Section 63 of the ordinance merely amplifies 
S. 4, Act 23 of 1931, and any breach of any 
clause of S. 63 is not at all punishable under 
Ordinance No. 2 of 1932 under Act 23 of 1931.” 

The learned pleader argued that if an 
act is an offence punishable under the 
Press (Emergency Powers) Act, then it 
cannot also be punishable as a breach of 
the order made by the District Magis- 
trate, This argument is unsustainable. 
An act may be an offence falling within 
two or more separate definitions of any 
law in force for the time being by which 
offences are defined and punished. In 
such an event the law is that the offender 
shall not be punished with a more severe 
punishment than the Court which tries 
him could award for any of such offences. 
In the present case one of such offences 
is the breach of the order made by the 
District Magistrate under S. 4 of the 
ordinance. The sentence which the 
learned Magistrate has imposed is not 
more severe than S. 21 authorizes him to 
impose for disobedience of any such 
order. I think therefore that both the 
points of law must be disallowed. I 


come next to the point of fact. The in- 
formation laid against the appellant re- 
fers to two articles only. Both of them 
are short and I shall therefore set them 
both out at full length. The first is 
headed ‘‘Doomsday Budgets”. It is in 
these words: 

“The Provincial Budgets indicate a state of 
affairs, which belies completely the optimism of 
Sir Hoare, that soon the Indian situation will be 
eased. The tremendous deficits of the Provin- 
cial Budgets disclose the ugly fact as nothing 
else could, that the ruin has already come. There 
are.three crores and seventy lakhs of deficit which 
the Bengal Government alone has had to face; 
out of these about a crore is due to incurring 
the excessive police and jail expenses. Repres- 
sion and riding rough over the rights of people, 
bring about agitation, revolt and rebellion, to 
face which enormous sums of money are re- 
quired, which can only be had, by excessive 
taxation that again leads to more and more dis- 
affection; thus the vicious circle moves on. 

Even in free countries it is not possible for 
any Government to feel secure, in these days 
of financial chaos; how much more is that true 
of a foreign. Government? Where is Sir Samuel’s 
rule by ordinances leading to? It is said the 
British Masters of India thought that a three 
months experiment would suffice to crush out 
the aggressive national movements; the third 
month is now fast approaching its end, and any 
superficial observer can see that Government 
has achieved nothing, except the locking up oi 
the Congress leaders and workers, an action that 
has resulted only in weaning away from them 
the entire sympathies of the people. Sir Samuel 
Hoare must cry “halt,” otherwise after financial- 
ly ruining the provinces and then India he will 
find that the “law of boomerang” will have 
undone the Empire which is the pride of the 
die-hards.” 

In this article the Editor enunciates a 
series of general propositions. Of these 
the greater part I take to be true, but it 
is of no consequence whether they be 
true or whether they be false. They are 
at least opinions which every free man 
is entitled to entertain, profess and de- 
fend. A place in which a man may be 
imprisoned for the use of the words 
which I have quoted would no longer 
deserve to be called a free country; and a 
law, which would justify such imprison- 
ment, is a law which, I for one, would 
not administer. I have however no 
doubt that the ordinance has not, and 
was not, ever intended to have any such 
effect; and if there was nothing more be- 
fore me than the words I have quoted 
then I should reverse the conviction 
without hesitation and without delay. 
There is however something more. 

The next article is in these terms: 



110 Sind 


Jethmal Parsram V. Emperor (Ferrers, J. 0.) 


“Gujarat Mail.” 

(Free Lance). 

What are poor journalists to do ? Indeed 
they are literally between the devil and the 
deep sea. ^ As if the ghoulish ordinances were 
not sufficiently harassing for them, that it was 
necessary for the “Gujarat Mail” to suck 
whatever little of their blood was left.” 

The starters of that Gujarat Mail propose to 
shoot the Editors who do not dip their pen in 
more and more poison in order that the existence 
of the enemies of the Gujarat Mail be em- 
bittered, if not ruined; that shows conclusively 
that these goblins of the underworld are not 
satisfied with that miserable specimen of hu- 
manity called the Editor.” 

“ In spite of this the poor dears, have to 
suffer all the tortures of the hellish ordinances 
whose axe hangs on their heads. Truly between 
the devil and the deep sea.” 

“Is it any use asking who is the devil and who 
is the sea; which is better and which is worse?” 

In this article the words which I think 
cannot be defended are “ ghoulish,” 
‘ tortures ’ and ‘hellish.’ A ghoul is a 
fabulous monster which lurks in grave- 
yards to dig up and devour the bodies of 
the dead. Used of these ordinances, the 
iword ‘ ghoulish ” is mere nonsense. It 
has no application either literally or by 
metaphor. The word in this context is 
meaningless; but it is malignant. It is 
susceptible of one interpretation and one 
only. It was set down to stir up hatred. 
iThe same thing may be said of the words 
“ tortures ” and “ liellish.” 

The case for the appellant was argued 
with gravity and in good sense. The learn- 
ed pleader made no attempt to justify 
the use of these words. He wisely elec- 
ted to put his case on another and firmer 
ground. He stated. that in Gujarat pos- 
ters had been published announcing that 
certain anonymous assassins intended to 
shoot those editors who do not dip their 
pens in more and more poison. This 
threat it was which impelled theappellant 
to say, that between the goblins of the 
underworld on the one hand and all the 
tortures of the hellish ordinances ondihe 
other that miserable specimen of huma- 
nity called the Editor ” is between the 
devil and the deep sea. The learned 
pleader said in effect: 

The objectionable words are the angry 
Gjaculations of a man driven to distrac- 
tion; he was goaded by both sides; he 
has kicked against the pricks; and he has 
hurt his own heels. The circular says 
that Government: 
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“ have no desire to interfere with honest 
journalism and have no wish to penalise occa- 
sional and unintentional inclusion of undesir- 
able matter in a paper which is ordinarily well 
conducted.” 

It is on these words that the learned 
pleader proposed to rely. 

The answer to this is that the appel- 
lant has relied on words which have no 
authority. To interpret the words of an 
ordinance is a function reserved for the 
Courts which are established for that 
purpose; any exposition which may be 
proposed by the Executive Government 
of a Province has the weight which must 
always belong to the considered opinion 
of enlightened experience but it cannot 
be quoted or received as an authority by 
a Court of law. As a general proposition 
I take this to be true; but in the parti- 
cular instance I have no doubt that the 
circular correctly sets forth the inten- 
tions of the lawgiver who promulgated 
this ordinance. I suppose that it is un- 
doubtedly safe to say that the lawgiver 
did not desire to interfere with honest 
journalism or to penalize occasional and 
unintentional lapses into undesirable 
language. Accordingly I think that an 
angry word unadvisedly used in the heat 
of controversy might be overlooked. 
But in this case the word “ unadvisedly" 
has no place. The Editor had very re- 
cently received a solemn and serious 
warning. Ho was aware that he was 
(in his own language) "sitting on a vol- 
cano \vhich may burst any moment with- 
out any intimation.” 

He has more than once congratulated 
the officers of Government upon the cool- 
ness of their heads. It is much to be 
regretted that whe'n he passed for press 
the article headed " the Gujrat Mail” he 
was not himself more sedulous to emulate 
that virtue for which he commends the 
District Magistrate. Written in these 
circumstances, and after these warnings, 
the words to which I have referred 
"ghoulish,” "tortures” and "hellish” 
appear to me 'to fall within the mischief 
which S. 63 was intended to repress. 
The mischief is defined in these words: 

” to bring into hatred or contempt 

the Government'established by law 

or to excite disaffeotion towards 

the said Government." 

My conclusions therefore are that the 
order passed by the District Magistrate 
was within the powers conferred upon 
him by S. 4 (l) of the ordinane. I find 
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also that the order was infringed by the 
a.pp 0 llant. 

I must therefore uphold the convic- 
tion; but the question of sentence raises 
other considerations. 

The order directed the appellant 

“ (1) to abstain from publishing any matter 
in furtherance of the civil disobedience move- 
ment; or (2) of any other movement prejudicial 
to public safety or (3) any matter falling within 
the mischief of S. 4 (1), Indian Press (Emer- 
gency Powers) Act and to refrain from 

all other unlawful activities.” 

Now the appellant openly challenged 
the District Magistrate to contradict him 
when he said that he had never written 
•one single word inciting people towards 
any overt act prejudicial to public safety 
or peace. He denies also that he had 
ever published any matter whatever in 
furtherence of the civil disobedience 
movement. This challenge has not been 
taken up. The information on which 
the conviction and sentence followed,, did 
not allege that the appellant had commit- 
ted any other unlawful act except the pub- 
lication of the two articles hereinbefore 
discussed. Before passing the sentence 
the learned Magistrate observed: 

In June 1919, this man was convicted under 
Ss. 124-A and 153, I. P. 0. and sentenced to 
undergo rigorous imprisonment for two year.s.” 

This observation has been severely 
criticized and those criticizms have not 
been satisfactorily answered. It does 
not appear that the accused was ever 
asked whether he admits these convic- 
tions or whether he had anything to 
say about them. I am now told that 
though he admits the fact of the convic- 
tion, he is also in a position to show 
that he subsequently received a free 
pardon. It appears to me that the pre- 
vious conviction of 13 years ago ought 
not to bo taken into consideration in as- 
sessing the quantum of punishment for 
the present offence. I think also that 
if the present offence had not been ag- 
gravated by the previous conviction the 
sentence would not have been by any 
means so severe as it is. 

For the reasons that I have given I 
feel myself bound to uphold and confirm 
the conviction; but I remit the fine and 
reduce the imprisonment to the period 
already undergone. The result will be 
that the prisoner will be forthwith set 
at liberty. 

B.V./r.k. Sentence redicced. 
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Ferrers, J. G. and Rupchand, A. J. G. 

William Jacks & Co. — Applicants. 

v. 

Harrowing Steamship Co. Ltd. and 
others — Opponents. 

Revn. Applns. Nos. 106, 107 and 109 
of 1923, Decided on 31st March 1932. 

❖ (a) Arbitration Act (1899), S. 19— Bill 
of lading containing clause for arbitration-— 
Arbitrators and umpire required to be resi- 
dents of London and arbitration required to 
take place in London — Either party permit- 
ted to make submission rule of High Court of 
Justice in England — S. IS applied to the sub- 
mission clause and stay of suit could be 
ordered — Submission clause was not illegal 
under S. 28, Contract Act — There was no- 
thing unfair to plaintiff if stay was ordered 
— Contract Act (1872), S. 28. 

Submission clause contained in a bill of lading 
required that all arbitrators and umpires should 
be resident in London and that the arbitration 
should take place there. It further provided that 
the submission may be made a rule of the High 
Court of Justice in England by either party: 

Held: that S. 19 was applicable to this sub- 
mission clause so as to order stay of suit. The 
submission clause was not rendered illegal by 
S. 28, Contract Act, and there was nothing so 
unfair to the plaintiff if the stay was ordered 
that the Court should use its discretion not to 
grant stay: Scott v. Avary^ (1856) 5 H. L. 811; 
Laio V. Garret, (1878) 8 C7i. D. 26; Austrian 
Lloyd Steamship Co» v, Gresham Life Assu- 
rance Society Ltd., (1903) 1 K. B. 249; Kirchner 
& Co. V. Gruhan, (1909) 1 Ch. 413 and A. I. B. 
1924 Rom. 381, Foil', A. I . B. 1921 Sind 202, 
Dist. [P 112 C 2] 

^ (b) Arbitration Act (1899), S. 19^ 
Where all defendants are bound by submis- 
sion, all need not apply for stay of suit. 

Where all the defendants are bound by the 
submission clause, it is not at all necessary for 
all of them to apply for stay; or to show 
their willingness to submit disputes to arbitra- 
tion. It is sufficient if one. of them does so, and 
wishes to take advantage of the submission 
clause: Willeford v. ]Vatson, (1878) 8 Ch. 473, 
Foil. [P 114 C 1] 

Dipchand Chandumal and D. N. 
O'Sullivan — for Applicant. 

Tolasing K. Advani and Choitram Dc~ 
vanmal — 'for Opponents. 

Rupchand, A. J. C. — These are ap- 
plications in revision against orders passed 
under S. 19, Indian Arbitration Act, staying 
the suits filed in this Gourt and the Gourt 
of Small Gauses, Karachi. These suits are 
for recovery of the value of sugar ship- 
ped at Danzig and short delivered here. 
The sugar was carried under bills of 
lading issued by the Master of the S. S, 
“Ethelwolf” which is owned by defen- 
dants 2. These bills have imprinted on 
them the words “Messrs. Louis Dreyfus 
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Sc Co., Sugar Bill of Lading” and Messrs. 
Louis Dreyfus Sc Co., are defendants 1. 
The plaintiffs are the holders of the bills 
of lading. They have based their claim 
as against defendants 1 on two grounds: 
first, that they are the charterers of the 
steamer, and secondly, that they have 
signed an indemnity bond in favour of 
the customs authorities at Karachi as re- 
quired by S. G4, Sea Customs Act, agree- 
ing to 

be perponally answerable for the discharge of 
all claims established by the owners of the goods 
comprised in the import cargo in respect of such 
goods.” 

The bills of lading inter alia contain 
the following clause: 

“ G. Any dispute arising out of this contract 
to bo settled by arbitration, each party appoint- 
ing an arbitrator, and should they be unable to 
agree, the decision of an umpire selected by them 
to be final. The arbitrators and umpire are all 
to be commercial men and resident in London, 
and the arbitration to take place there. This 
Bubmission may be made a rule of the High 
Court of Justice in England by either party.” 

On the strength of tliis clause defen- 
dants 2 applied to the Court for stay of 
the suits, and their applications have 
been allowed. 

The main ground on which the order 
complained against has been attacked is 
that the Court had no jurisdiction to pass 
the order under S. 19 of -the Act. It is 
suggested that a submission which con- 
templates: (a) the appointment of arbi- 
trators residing in London; (b) the hold- 
ing of arbitration there, and (c) the sub- 
mission to arbitration being made rule of 
the High Court in England, was not a 
submission to which S. 19 applied and 
stress has been laid on the expression **a 
submission to which the Act applied’* ap- 
pearing in that section. But there is no 
substance in this argument. S. 2 of the 
Act defines the cases to which the Act 
applies. It reads: 

” 2. Subject to the provisions of S. 23, this Act 
shall apply only in cases where, if the subject 
matter submitted to arbitration were the subject 
of a suit, the suit could whether with leave or 
otherwise, bo instituted iu a Presidency Town; 
provided that the Local Government may, by 
notification in the Local Official Gazette, declare 
this Act applicable in any other local area as if 
it were a Presidency Town.” 

Tho righfc of fche plaintiffs to bring 
these suits here is not disputed. Were 
it otherwise the suits of the plaintiffs 
would bs liable to be dismissed in limine 
and there will be no occasion for apply- 
ing for their stay. Although Karachi is 
not a Presidency Town, the Act has been 


duly extended to it. Again a *'submi8- 
sion” is defined in S, 4, Cl. (2) of the Act 
to mean 

a written agreement to submit present or 
future differences to arbitration whether an arbi- 
trator is named therein or not.*’ 

The bills of lading are written agree- 
ments and contain a clause which pro- 
vides for submission of disputes arising 
thereunder to arbitration. 

There is nothing in Ss. 2, 4 and 19 or 
in any other part of the Act to suggest 
that a written agreement which provides 
for submission of disputes to arbitration 
is not "a submission to which the Act 
applies” unless the submission contem- 
plates the appointment of arbitrator© 
residing within the jurisdiction of the 
Court in which the suit is filed or unless 
it contemplates that the submission 
should be made rule of such Court and of 
no other Court. 

It was finally suggested that S. 28, 
Contract Act rendered an agreement of 
this kind invalid in law. But again that 
section is of no help to the plaintiff. The 
proviso to the section expressly excludes 
an agreement to submit disputes to arbi- 
tration from the category of an agree- 
ment by which 

"a party thereto is restricted absolutely from 
enforcing his rights under or in respect of any 
contract by the usual legal proceedings in the 
ordinary tribunals.”* 

Again a provision in the contract 
which enables either party to make 
the submission a rule of the High Court 
in England cannot by any stretch of ima- 
gination be interpreted to restrict abso- 
lutely the right of the plaintiffs to en- 
force the contract by the usual legal pro- 
ceedings in the ordinary tribunals. In 
the first place it does not prevent either 
party from filing a suit in a Court of 
ordinary jurisdiction, and in the next 
place it is only an enabling provision and 
does not even restrict the right of either 
party to make the submission a rule of 
any other Court of competent jurisdic- 
tion where a suit based on the same cause 
of action is entertainable. Whether such 
Court will stay its hands when approach- 
ed under S. 19, Indian Arbitration Act, or 
under any other provision of law in force 
is quite another matter. In the leading 
case of Scott v. Avary (l), it was held 
that an agreement which makes the ob- 
taining of an award as a condition preoe- 

(1) L185G] 6 li. L. 0. 811^25 L J. Es. 303=2 
Jur. (n.s.) 815=4 W. R, 746. 
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dent to the entertainment or a suit did 
not oust the jurisdicton of the Court and 
was therefore not illegal; and much less 
can the submission clause in the present 
case be illegal. 

The provisions of the Indian Arbitra- 
tion Act are based upon those contained 
in the English Arbitration Act, 1889; 
and the Courts in England have stayed 
suits under the provisions of that Act 
not only in cases where the contract sued 
upon provides for a submission to private 
arbitration of persons residing in foreign 
countries but also in cases where the con- 
tract sued upon contemplates the settle- 
ment of disputes by a foreign tribunal: 
Halsbury Yol. 1, para. 42: Law v. Gar- 
ret (2); Austrian Lloyd Steamship Co, v. 
Gresham Life Assurance Society Ltd. (3); 
Kirchner & Co. v. Gruban (4) and the Cap 
Blanco (5). 

In Kureshi & Sons v. Soomar Haji (6), 
a case decided by Crouch, A. J. C., on the 
original side of this Court, the bill of 
lading provided that: 

" claim for short delivery of or damage done to 
goods and all other disputes shall be settled by 
the British Consul at the Port of destination.” 

The country craft carrying the cargo 
from Karachi to Bushire did not proceed 
to Bushire but returned from Mid Ocean. 
The Court held that the provision refer- 
red to above amounted to a submission to 
arbitration, but refused the stay of the 
suit on the merits. In that case however 
no application for stay of the suit under 
S. 19, Indian Arbitration Act, had been 
made, and the question came up for deci- 
sion on a plea having been raised in the 
written statement that in view of this 
provision in the bill of lading the Court 
had no jurisdiction to entertain the suit 
and it was only that plea which was ne- 
gatived. But the principle of the English 
cases referred to above was applied in 
the case of Haji Abdulla v. G. B. Stamp 
(7), where an application was made under 
S. 19, Indian Arbitration Act. In that 
case the policy of insurance provided for 
reference of all disputes to England and 
further provided that no legal proceed- 

(2) [1878] 8 Ch. D. 26=38 L. T. 3=26 W. R. 
426. 

(3) [1903] 1 K. B. 249=72 L. J. K. B. 211=88 
L. T. 6=51 W. B. 402=19 T. L B. 155. 

(4) [1909] 1 Cb. 413=78 L. J. Ch, 117=99 
1j T 932 

(5) [1913] P.* 130=83 L.J. P. 23=109 L. T. 
672=29 T. L. R. 657=12 Asp. M. 0.399. 

(6) A. I. R. 1921 Sind 202=15 S, L. R. 88. 

(7) A. I. R. 1924 Bom. 381=80 I. 0. 623. 


ings shall be taken to enforce any claim 
except in England, Swhere the under- 
writers were domiciled and carried on 
business; and stay of the suit was grant- 
ed treating the provision referred tc 
above as a submission clause. 

In this connexion it was further 
argued that the plaintiffs were not par- 
ties to the bills of lading they being 
holders thereof. But the claim “under”" 
the persons in whose favour the bills 
of lading were issued, within the 
meaning of S. 19; and it is hardly open 
to them to blow hot and cold by basing 
their claim on the contract contained in 
the bills of lading and at the same time 
denying their liability to be bound by 
its terms. 

The next ground urged by the learned 
pleader was that there were fit cases in 
which the Court should have exercised 
its discretion in favour of the plaintiffs 
by refusing to stay the suits. It was 
argued that it was unfair to the plaintiffs 
to be compelled to refer disputes to 
arbitration in England when all their 
evidence to prove shortage of sugar and 
its value was available here. 

But again there is nothing unfair 
about it. It may reasonably, be assumed 
that it was in the contemplation of the^ 
parties, that there might be a likelihood 
of shortage in sugar at the ports of des- 
tination and that in that event claims 
for shortage would ordinarily be pre- 
ferred at such ports. The owners of the- 
ship were not willing that they should 
be made to litigate claims made against 
them at the various ports of discharge to* 
which their ships may go; and for that, 
purpose they made it as one of the essen- 
tial terms of their contract of carriage 
that all claims made against them should 
be settled by commercial men residing 
in London. The'shippers agreed to this 
term with full knowledge of the incon- 
venience which they might be put to in 
consequence of this term and it is not 
open to them to urge that as aground,. 
If at all, it will be unfair to the owners 
of the ship to deny them the benefit of 
this provision which they had secured 
for themselves under their contract. I£ 
the claim in suit had arisen on account 
of any unforeseen circumstance which, 
was not in the contemplation of the 
parties, it would have been another 
matter. In so far as the claims in suit 
were within the contemplation of the 
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parties this term cannot, to use the words 
of Lord Hatherly in Kitchner v. Turnbull 
(8), be “lightly overturned;“and it would 
be a wrong and improper exercise of dis- 
cretion to refuse to stay the suits on 
the alleged ground of inconvenience. 

In this connexion, it would not be out 
of place to mention that clauses similar 
to the one in dispute have been in use 
for very many years, and have not only 
been given effect to in disputes between 
subjects owing allegiance to the same 
sovereign but also in disputes between 
subjects of different sovereign powers 
who are consenting parties to the Arbi- 
tration Protocol Act 1924, as amended 
by the Arbitration Foreign Award Act 
1930. S. 8 of that Act provides that 
where the Act applies the Court is bound 
to stay a suit based on a contract con- 
taining a submission clause unless the 
party who applies for stay has taken any 
step in the proceedings other than that 
of putting in an appearance, or unless the 
Court is satisfied that the agreement, or 
the arbitration clause had become inope- 
rative or cannot proceed. 

It was suggested that the application 
,for stay by one of the defendants was 
jnot competint, and that there was no 
jproof before the Court that either or 
both of the defendants were ready and 
willing to do all things necessary to the 
proper conduct of the arbitration. But 
again, provided all the defendants are 
bound by the submission clause, it is not 
at all necessary for all of them to apply 
for stay, or to show their willingness to 
submit disputes to arbitration. It is 
suflicient if one of them does so, and 
wishes to take advantage of the submis- 
sion clause. It was so held in the lead- 
ing case of Willeford v. Watson (9). 
With regard to proof, the learned Addi- 
tional Judicial Commissioner had before 
him the petition filed by defendant 2 
which was duly vsrified as true to their 
knowledge by a competent officer of the 
defendants and which contained the ne- 
cessary averments. 

Strictly speaking, this petition was not 
enough and the learned Additional Judi- 
cial Commissioner would have been well 
advised if he had asked for proof by 
affidavits or otherwise in that behalf. 
But his failure to do so is not hy itself 
suffi cient to induce us to exercise our 

( 8 ) [ 1371 ] 20 ‘ 

(9) U8781 8 Oh. 473. 


extraordinary jurisdiction. No prejudice 
has been caused to the plaintiffs in con- 
sequence of this defect. The plaintiffs 
have themselves offered no proof to the 
contrary, and all that they complain of 
is want of a formal affidavit which would 
no doubt have been filed if ordered. 
Lastly, it was suggested that as defen- 
dants 1 were sued de hors the bills of 
lading there should have been no stay of 
the suits as against them. But this argu- 
ment is likewise misconceived. 

Defendants 1 have been sued in a dual 
capacity, first, as charterers of the ship, 
that is to say, as principals. If that bo 
so, the bills of lading were signed by the 
Master as their agent. The bills of lading 
bore their name on the top of it and the 
terms contained therein had therefore 
their approval. The other capacity in 
which they have been sued is, that they 
gave an undertaking to the customs 
authorities. But that undertaking was 
given by them as agents of the ship in 
order to enable the ship to obtain port 
clearance, and their liability is expressly 
limited by S. 64, Sea Customs Act, to the 
discharge of claims established by the 
owners of the cargo against the ship: 
Firm of Haji Shakoor Gany v. Firm of 
Volkart Brothers (10). That being so it 
is incumbent on the plaintiffs to esta- 
blish their claim against the ship, before 
they can get relief against the agents. 
In either case there was no obstacle in 
the way of the stay of the suit. 

We understand that defendants 2 are 
to be responsible for the nomination of 
one of the two arbitrators and for the 
conduct of the arbitration proceedings. 
In order to avoid any plea being subse- 
quently raised that an award passed bet- 
ween the plaintiffs and defendants 2 is 
not binding upon defendants 1, we think 
that it will sufficiently protect the in- 
terests of the plaintiffs, if defendants 1 
give an undertaking that they will be 
hound by the award so far as the plain- 
tiffs are concerned, this undertaking to 
be given without prejudice to the disputes 
between them and the defendants 2 inter 
se. We accordingly uphold the order 
passed by the trial Court subject to this 
undertaking being given. The under- 
taking to be given within seven days, and 

(10) A. I. R. 1931 Sind 124 = 133 I. 0, 77 = 25 
S. L. R. 222. 
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on its being given, these applications will 
stand dismissed. 

S.N./r.k. Stay confirmed. 
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Aston, A, J. C. 


Mt. Ilurmat Bibi and another — Plain- 
tiffs. 


V. 

Mt. Kaz Baiiu others — Defendants. 

Suit No. 294 of 1931, Decided on 
17th March 1932. 


^ Provident Fund Act (1925), S. S— Unless 
nomination is altered nominee is entitled to 
receive amount — Mere grant of probate or 
letters of administration to third person 
does not affect nominee’s rights. 

The provisions of the Act relating to the right 
of nominees to receive the provident fund are not 
to be read, as though they were controlled by, or 
subject to any other law for the time being in 
force, or subject to any disposition whether 
testamentary or otherwise, by the subscriber or 
depositor. Unless the nomination is cancelled 
by the subscriber or varied by a nomination in 
favour of another person, the nominee, on the 
death of the subscriber must be regarded as 
having had conferred on him or her an absolute 
right to receive the Provident Fund. The fact 
that letters of administration or probate is 
granted to a different person does not prevent 
the nominee from claiming under the Act the 
full amount of the sum due on death of a subs- 
criber to the fund; 64 I. C. 62; A. I. R. 1924 
Sind 57 and A. I. R. 1923 Lah. 773, Dist. 

LP 116 C 1] 

Kundanmal Dayaram — for Plaintiffs.* 
B, P. Samtani — for Defendants. 


Judgment. — This is an application 
made by the plaintiff under O. 39, R. 1, 
Civil P. 0., for an injunction restraining 
defendant 1 from recovering from the 
North-Western Railway more than one- 
fourth of the amount standing to the 
credit of one Mahomed Kassim deceased 
in the State Railway Provident Fund 
pending the disposal of this suit and 
also for an injunction restraining her 
from recovering more than one-fourth 
■of the gratuity allowance payable by the 
North Western Railway. 

An interim order was granted prohi- 
biting the Chief Accounts Officer, North- 
Western Railway from paying and defen- 
dant 1 from recovering more than one- 
fomth of the Provident Fund and 

gratuity allowance to defeodant 1. 

The Divisional Superintendent, North- 
Western Railway, Karachi, has replied 
that the gratuity has been paid to the 
widow and that the prohibitory order 
relating to the Provident Fund had been 


forwarded to the Chief Accounts Officer, 
Provident Fund, Lahore, who arranges 
the payment of Provident Fund dues. 

On behalf of the plaintiff reliance is 
placed on V. Vaz v. Maddox (l), Aimai 
V. Atoabai Dlianjishaxv Jamsetji (2) and 
Hardial Devi Ditta v. Janki Das (3). 

The Chief Accounts Officer, North- 
Western Railway, has drawn attention 
to Ss. 4 (a) and 3 (2) Provident Fund Act 
19 of 1925 and to the fact that a decla- 
ration has been made in favour of defen- 
dant 1. The Chief Accounts Officer con- 
tends that by virtue of the provisions of 
the Provident Fund Act the whole 
amount of the provident fund money 
(viz., Rs. 1765-10) held at the credit of 
the late Mr. Mahomed Kasim vests ia 
Mt. Kaz Banu, his widow, defendant 1 
and he applies that the prohibitory order 
be raised. 

I am of opinion that the view of the 
Accounts Officer is correct. Vaz v. 
Maddox (l) and Aimai v. Aivahai Dhan- 
jishaiu Jamesetji (2), as Mr. Samtani for 
defendant 1 points out, were under the 
old law'. When they were decided the 
Provident Fund Act 9 of 1897, as am- 
dended by the Provident Fund Amending 
Acts 13 of 1898, 4 of 1903, lOof 1914 and 
14 of 1919, was in force. The Provident 
Fund Act has since been the subject of a 
further and more important amendment 
in 1925. This amendment it seems to 
me has left no doubt as to the real in- 
tentions of the legislature. In Aimai 
V. Awabai Dhanjishaw Jamsetji (2), 
Kennedy, J. 0., observed: 

But it is urged that the effect of the statute 
is to defeat the provisions of the ordinary law 
and to set up a now law of inheritance in respect 
of these Provident Funds. It is said that any 
fund due to the subscriber and standing at his 
credit at the time of his death passes absolutely 
to the nominee. I am not concerned with the 
intentions of the Provident Fund, unless they 
are clearly expressed. In that case it would be 

necessary to see whether such an intention 
could under the statute be given effect to. 
Perhaps the framers of these rules did intend 
that the nominee^ should take that absolute 
estate. But there is no direct enactment to that 
effect.” 

This criticizm is no longer a))plicahl 0 
to the Provident Fund Act as now 
amended for as if in answer to the ob- 
jections of Kennedy. J. C.. in Aimai v. 
Awabai Dhanjishaw Jamsetji {2), it is 

(1) [1920] 64 I. 0. 62. 

(2) A. I. R. 1924 Sind 57=76 I. C. 739=18 
S. L. R. 311. 

(3) A. I. R. 1928 Lah. 773=103 I. 0. 39i. 
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now enacted by S. 5, Provident Fund 
Act, 192-5, that 

“{1} subject to the provisions of this Act, but 
otherwise notwithstanding anything contained 
in any law for the time being in force or any 
disposition, whctlier testamentary or otherwise 
by a subscriber to, or depositor in a Govern- 
ment or Railway Provident Fund of the sum 
standing to his credit in the Fund, or of any 
part thereef, any nomination duly made in ac- 
cordance with the rules of the fund, which pur- 
ports to confer upon any person the right to 
receive the whole or any part of such sum on 
the death of the subscriber or depositor shall be 
deemed to confer such right absolutely, until 
such nomination is varied by another nomina- 
tion made in like manner or is expressly can- 
celled by the subscriber or depositor by notice 
given in such manner and to such authority as 
is prescribed by those rules 

(2) Notwithstanding anything contained in 
the Succession Certificate Act 1880, or the 
Bombay Regn. 8 of 1827, any such person shall 
on the death of the subscriber or depositor be 
entitled to the grant of a certificate under that 
Act, or that regulation as the case may be entitl- 
ing him to receive payment of such sum or part 
and such certificate shall not bo deemed to be 
invalidated or superseded by any grant to any 
other person of probate or letters of administra- 
tion to the estate of the deceased.” 

♦ 

In order therefore to ascertain the 
person or persons who are entitled to 
receive Government or Kailway Provi- 
dent Funds, it is necessary to look at 
the provisions of the Provident Fund 
Act, 1925, itself. The provisions^of that 
Act relating to the right of nominees to 
receive the Provident Fund are not to 
be read as thougli they were controlled 
by, or subject to any other law for the 
time being in force, or subject to any 
Idisposition whether testamentary or 
otherwise by the subscriber or depo- 
sitor. Unless the nomination is can- 
celled by the subscriber or varied by a 
nomination in favour of another person, 
the nominee, on the death of the sub- 
scriber must be regarded as having had 
conferred on him or her an absolute 
right to receive the Provident Fund. lie 
is now entitled on the death of the sub- 
scriber, notwithstanding anything in the 
Bombay Succession Certificate Act 1889. 
or tlie Kegn. 8 of 1827, to the grant of a 
certificate entitling him or her to receive 
payment under that Act or under that 
regulation and such certificate is not to 
be deemed to ho invalidated or super- 
seded by the grant of probate or letters 
of administration to any other person. 
The case Ilardial Devi Ditia v. Janki- 
das (3) which followed Aimai v. Axvabai 
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Dhanjishaw Jamsedji (2) was no doubt 
decided after the Provident Fund Act 
1925, came into force but the amendment 
of the Act since Aimai v. Aioahai (2) 
was decided does not appear to have 
been brought to the notice of the Court. 
There is no reference to the amendment 
in the judgment and no discussion re- 
garding the intention with which the 
Act was amended or the extent to which 
the old law has been modified. 

Defendant 1 is admittedly the nominee.] 
The deceased Mahomed Kassim ad- 
mittedly made a declaration in her 
favour. It is nob suggested that the 
declaration was cancelled or varied. For 
the reasons which I have mentioned 
Mt, Kaz Banu is entitled in my opi- 
nion to have the prohibitory order 
raised. The application for a tempo- 
rary injunction and prohibitory order 
is dismissed with costs. 

The Accounts Officer to be informed. 

K.n./r.k. Application dismissed. 
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Milne, J. C. and Mehta, A. J. C. 

Khemchand Santdas — Appellant. 

v. 

Fakhrudin Ibrahiinji — Kespondent. 

Second Appeal No. 9 of 1928, Decided 
on 11th September 1931, against order of 
Assistant Judge, Sukkur. 

(a) Presidency Small Cause Courts Act 
(1882), S. 31 — Decree passed by Presidency 
Small Cause Court transferred for execution 
to Court of Sub-Judge — S, 48, Civil P. C. 
is not applicable — Civil P. C. (1908), S. 48. 

Section 81, Presidency Small Cause Courts Acl> 
provides merely for tho procedure to bo followed 
by tho oxocutiug Court to which a decree of a 
Presidency Small Cause Court has been trans- 
ferred. Tho period of limitation prescribed by 
S. ‘18, Civil P, 0., is a part of tho substantive law 
of limitation and tho section is not a mere matter 
of procedure. Whore such a decree passed by tho 
Presidency Small Cause Court is transferred to 
tho Court of a Sub-Judge for execution the law of 
limitation applicable for its execution is that of 
tho Court which passed it and S. 48, Civil P. C., 
does not apply ; 17 Cal. 491 ; 24 Cal, 473 ; 31 

Mad. 24 and SG A/ad. 103, Ucl. on. [P 118 C 1] 

(b) Civil P. C. (1908), S. 11 — Applicability 
— S. 11 and explanation* thereto apply to 
execution proceedings — Question of limita- 
tion not raised on application for execution 
— Order for execution issued — Judgment- 
debtor cannot contend in any subsequent 
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application that former application was 
time barred. 

Per C.— Principles of S, 11 and the 

explanation thereto apply to execution proceed- 
ings in the absence of any special reasons. A 
question of limitation which goes to the root of 
the proceedings which if successfully raised would 
result in the application for execution being dis- 
missed is clearly one which should be raised 
when it is first open to the judgment-debtor to 
raise that contention and if not raised, the judg- 
ment-debtor is for ever barred from raising it. 
Therefore if the question of limitation is not 
raised on an application for execution and an 
order for execution is issued on the application it 
is not open to the judgment-debtor to contend on 
any subsequent aijplication that the former appli- 
cation was time barred : A. I. R. 1921 P. C. 23; 

8 Cal. 51 (P. C.) ; A. I. R. 1920 Bom. 264; A.I R. 
1924 Bom. 495 ; A. X. R. 1921 Pom. 256; A. I. R. 
1926 Oudh 291; A.I.R> 1930 Ra7ig. 213 and 
A.I. B. 1926 All. 71, Rel. on. \ A. I. R. 1922 
Pat. 289, not Poll. ; 50 I. C. 972 ; ^OMad. 1016 
and A, I. R. 1915 All. 344, Ref. ; 40 Mad. 780, 
Appr. LP 119 C 2] 

Kodumal Lekhraj — for Appellant. 

Pahlajsingh B. Advani Amicus 
Curiae. 

Milne. J. C. — This is an appeal 
against the order of the learned Assis- 
tant Judge, Sukkur, dismissing the appeal 
against the order of the learned Sub- 
Judge, Shikarpur, ordering execution of a 
decree against the appellant. The res- 
pondent has not appeared but Mr. Pah- 
lajsing has very ably argued .his case as 
amicus curiae. The decree was one 
passed by the Small Cause Court, Bombay 
on 13th February 1905. It was trans- 
ferred to Sukkur District on 18th Sep- 
tember 1926 and again to the Sub-Judge 
of Shikarpur on 8th March 1926. 

The first ground of objection taken be- 
fore the learned Sub-Judge was that the 
decree being more than 12 years old 
could not be executed in view of the 
provisions of S. 48, Civil P. C. The 
learned Sub-Judge held that S. 48 did 
not apply relying upon Shree Krishna 
Doss V. Alumbu Ammal (l) and the lower 
appellate -Court agreed with the trial 
Court. The appellate Court further held 
that the contention that the execution of 
the decree was barred because an earlier 
execution application of 17th January 
1911 was barred was not sound on the 
ground that subsequent execution appli- 
cations had been entertained and orders 
for execution issued after notice served 
on the judgment-debtor ; and it was not 
therefore open to the judgment-debtor to 
contend that the present application was 

(1) [1913] 36 Mad. 103=11 I. C. 635. 


barred because the previous application 
of 17th January 1911 was barred. 

As regards the first contention the 
judgment-debtor relies on the provisions 
of S. 31, Presidency Small Cause Courts 
Act, which provides that the procedure 
prescribed by the Civil Procedure Code 
for the execution of decrees by Courts 
other than those which made them should 
apply to the execution of a decree of a 
Presidency Small Cause Court transferred 
to any other Court for execution. He 
relies on Ponnappa Beddi v. Thiru 
Vengada Pillai & Co. (2) for the proposi- 
tion that the Civil Procedure Code being 
made applicable the whole Code is appli- 
cable and on Martand v. Vinayah (3) for 
the proposition that the executing Court 
should be guided by the rules in force in 
its own district. 

The contention of the judgment-creditor 
is tbatS. 48 provides a rule of limitation 
and not of procedure ; it is not made 
applicable by S. 31, Presidency Small 
Cause Courts Act. It was held in Tin- 
coivry Daion v. Debendro Nath (4) that 
the period of limitation applicable to the 
execution of a decree, transmitted by one 
Court to another for execution depends 
on the character of the Court which 
passed the decree, and not on the char- 
acter of the Court executing it, reliance 
being placed on the provisions of Ss. 227 
and 228, Civil P. C., 1882. In the Code 
of 1882 it was provided in S. 228 that 
the Court executing a decree shall have 
the same powers in executing that decree 
as if it had been passed by itself. This 
it was held referred simply to the man- 
ner of execution and left the matter of 
limitation to be governed by the Limita- 
tion Act. It was held that the law de- 
pends not on the character of the Court 
which executes the decree, but of the 
Court which passed it though the manner 
of execution is that of the Court which 
executes the decree. This principle was 
followed in Jogemayi Dassi v. Thacko- 
mani Dassi (5). It was held that the 
law of limitation is not altered by the 
transfer of proceedings in execution. 
Reliance was placed on the provisions of 
S. 227, Civil P. 0,, 1882 directing the 
Court to execute the decree sent to it, in 
the same manner as if it had been made 

(2) A. I. R. 1925 Mad. 1179=90 I. U. 509. 

(3) [1907] 31 Bom. 5=8 Bom. L. R. 832. 

(4) [1890] 17 Cal. 491. 

(5) [1896] 24 Cal. 473. 


118 Sind 


Khemcha^^d V. Fakhrudin (Milne, J. C.) 1932 


by ifcself. The manner ” of execution 
refers to the procedure under which the 
execution is to be lead, and had no refer- 
ence to the limitation. The same princi- 
ple was followed in Sambasiva Micdaliar 
V. I anchanda Pillai (6). That decision 
was with reference to the Revenue Re- 
covery Act. 1861. S. 40 of which em- 
powers a Court of competent jurisdiction 
to cause the proper process to be issued 
for the purpose of putting the purchaser 
in iJossession in the same manner as if 
the purchased lands had been decreed to 
the purchaser by a decision of tiie Court. 
It does not by implication, make the law 
of limitation with reference to the execu- 
tion of the decrees or orders of civil 
Coui^s applicable to proceedings under 
b. 40 of the Act. The case of Shree 
Krishna Doss V. Alimbi Ammal (l), is 
directly m point. That was a decree of 
the Presidency Small Cause Court, Mad- 
ras, transferred for execution to the City 
Civil Court : it was held that although a 
decree may be transferred by the Court 
which passed it to another Court for exe- 
cution, t!i 0 law of limitation applicable 
for its execution is that applicable to the 
decrees of the former Court, i. e., of the 
Couit wliicii passed it. Reliance was 
placed on Tincoiorie Dawn v. Dehendro 
Nath Alookerjee (4) and Jogemaya Dassi 
V. Thackomoni Dassi (5) already quoted. 

Section 48, Civil P. C., clearly provides 
a limitation period of 12 years. That is 
no more matter of procedure. I must 
agico with the findings of the two lower 
Courts that a decree of a Presidency 
Small Cause Court wlion transmitted to 
another Court for execution is not barred 
by S. 48, Civil P. C., thougli more tlian 

years havo olajisod from the date of 
the decree. 

The second point taken was tliat in the 
execution application the first application 
shown 13 dated 17th Jauuarv 1911 and 

that on tho face of it that application 
for execution was time harred. The 
]udginont-ereditor contends that in sub- 
sequent applications in 1914, 1917 1923 
and 1925 execution was ordered ’ after 
riotico was issued and tlio judgmeut- 
(lohtor not having raised tho plea of 

limitation ,n 1911 or having 'raised the 

plea and having ha,l it decided against 

"ow to raise 

the plea of limitation ; he is harrod on 

tl'ose stated 

(t)) [IJO/j 31 Mud. '2.1 = 17 M. L. J. Ju, 


in Expl. 4, S. 11, Civil P.C. Aeon- 
siderable number of authorities have been 
quoted on both sides: many of the same 
High Courts. The general trend of these 
decisions would appear to be that, while 
principles of law analogous to Expl. 4 
to S. 11, Civil P. C., are applicable to 
the execution of decrees, it depends upon 
the facts of the particular case whether 
they are or are not so applicable. There 
are certain provisions of'law applicable to 
suits, the necessity of raising certain 
pleas at certain times and the placing of 
the whole of the claim and of the whole 
of the defence before the Court which 
are not specifically applicable to execu- 
tion proceedings. It was held in Kalyan 
Singh v. Jag an Prasad (7) that if a judg- 
ment-debtor does not take exception to 
the amount erroneously set forth in an 
application for the execution of a decree 
as being the sum due, he is not prevented 
by tlie principle of res judicata from 
doing so on a sebsequent application for 
the execution of the same decree. 

It was pointed out that the judgment . 
debtor had very little reason for taking 
exception to the earlier applications for 
execution as a large sum was due under 
the decree. When the decree was prac- 
tically satisfied the question as to how 
much (if any) remained due for the first 
time became really important. In Soma- 
S7i7idaram v. Chokkalingam (8) a judg- 
ment-debtor who has applied for and 
obtained restitution of a sum of money 
recovered from him in execution of a 
decree which was subsequently reversed 
on appeal filed a subsequent application 
for recovery of interest on the amount 
for the period during which the decree- 
holder had the use of money; it was held 
that tho subsequent application was nob 
barred by the rule of constructive res 
judicata under S. 11. Expl. 4. or by 
O. 2, R. 2. Civil P. G., and it was further 
said that unless the decision of the ques- 
tion subsequently raised was either ex- 
pressly given or must be deemed to have 
been necessarily implied in tho previous 
decision, the principle of res judicata 
should not be applied to execution pro- 
ceedings. That is a proposition with 
which I would, with respect, agree as a 
substantial statement of the principles 
governing the application of the doctrine 

(7) X 1915 All. 844=30 I.’a 523=37 All. 

689. 

(8) [1917] 40 Mad. 780=38 I. 0. 806. 
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of res judicatia to execution proceedings. 
That principle was followed in Subra- 
mania Ayyar v. Raja Rajeswara Sethu^ 
pathi (9). Notice was issued to the res- 
pondents to show cause why they should 
not be brought on record as the legal 
representatives of the deceased judgment- 
debtor for purposes of execution; they 
did not appear, and an order was made 
ex parte; it v/as held that they were not 
estopped by this order from moving to 
set aside the attachment on the ground 
that the properties did not belong to the 
judgment-debtor. There was no parti- 
cular reason why they should raise that 
objection on the first application. They 
apparently did not contend that they 
were not the legal representatives of the 
deceased for the purpose of execution. 

In Mahadeo v. Trimhahbhat (10) an 
application to execute the decree made 
in 1914 was dismissed as the application 
was not shown to be in time. It was 
held that the judgment creditor was not 
barred from showing that the subsequent 
application was in time. This perhaps 
goes further than the previous rulings 
quoted. It may be noted that in this 
case the second application was in time 
on grounds which were not urged’ on 
the first application. It is perhaps 
doubtful whether a judgment-creditor who 
had failed to urge on his first application 
all the grounds known to him for saving 
limitation should be allowed on a sub- 
sequent application to raise a contention 
which should have been raised by him 
on the first application. This ruling 
was followed in Ramchandra v. Shri- 
niwas ill). In Prithi Mahton v. Jam- 
shed Khan (12) it was held that the 
special rules laid down in the Explana- 
tions to S. 11 which go beyond the ordi- 
nary doctrine of res judicata ought not to 
be applied generally in execution pro- 
ceedings. In that case the auction- pur- 
chaser at a Court sale had his sale set 
.aside on an application under O. 21, 
!R. 90. A suit was brought and it was 
contended therein that the question of 
nontransferability which, if established, 
would put an end to the defendant’s 
claim, could not be raised in the suit 
because in the proceedings under O. 21, 

(9) Uyi?! 40 Mad. 1016=38 I. 0. 627. 

(10) u19191 50 I 0. 972. 

(11) A. I. B. 1922 Bom. 238=66 I. 0, 940=46 
Bom 467. 

(12) A. I. R. 1922 Pat. 289=67 I. 0. 666=1 
Pat. 693. 


R, 90, no such point had been taken, 
I should with respect be inclined to state 
the doctrine conversely, that the princi- 
ples of S. 11 and the Explanations there- 
to should apply in the absence of any 
special reasons. They are principles of 
general application and should apply to 
execution proceedings except in so far as 
the application of these sections depends 
upon the special procedure and special 
provisions relating to the conduct of suits.; 
I should further hold that where a 
claimant should necessarily in execution 
proceedings have raised all the defences 
open to him, he should be barred from 
raising these contentions in subsequent 
proceedings. The decision in Sanwaldas 
V. The Collector of Etah (13) is on all 
fours with that of Subramania Ayyar v. 
Raja Rajeswara Dorai (9). 

A question of limitation which goes 
to the root of the proceedings, which, if 
successfully raised would result in the 
application for execution being dismissed, 
is clearly one which should be raised 
when it is first open to the judgment- 
debtor to raise that contention; and if not 
raised, the judgment-debtor is for ever 
barred from raising it. There is clear 
authority for that proposition. It was 
held in Mungul Pershad Dichit v. Girija 
Kant Lahiri (14), that although the exe- 
cution of a decree may have been actually 
barred by time at the date of an application 
made for its execution, yet, if an order 
for such execution has been regularly 
made by a competent Court, having juris- 
diction to try whether it was barred by 
time or not, such order, although er- 
roneous, must, if unreversed, be treated as 
valid. In Raja of Ramnad v. Yelusami 
Tevar (15) it was held that the order 
allowing appellant to execute the decree 
involved legally the rejection of the plea 
that execution was barred by limitation 
and that such plea could not be raised in 
subsequent proceedings. Their Lordships 
apparently were of the view that the • 
result would have been the same even if 
the plea of limitation had not been ex- 
pressly raised. This, decision of the 
Privy Council is directly in point on the 
question now at issue. The same prin- 
ciple was followed in Desaippa v. Dun- 

(13) A. I.~B. 1924 All. 700=83 I. C. 848=46 
All. 560. 

(14) [1881] 8 Cal. 51=8 I. A. 123=4 Sar. 248 
(P.C.). 

(16) A. I. R. 1921 P. C. 23=59 I. C. 880=48 
I. A. 45 (P.O.). 
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dappa (16). A darkhast of September 
1910 which it was contended was time 
barred because a darkhast of March 1910 
was time barred was held to be in time, 
and that decision not having been re- 
versed on appeal a subserjuent darkhast 
could not be held time barred on the 
same ground : vide also Gadigappa v, 
Shiddapa (17), Prabhu Lingappa v, Gu- 
rxtnaih (18), Eaghubar Singh v. Gokaran 

(19), Daw Ohn Bwin v. U Ba (20) and 
Dip Prakash v. Bohra Dwarka Prasad 
(21). I must hold therefore that if the 
question of limitation is not raised on an 
application for execution and an order 
for execution is issued on the application 
it is not open to the judgment-debtor to 
contend on any subse-iuorit application 
that the former application was time 
barred. 

As regards the facts cf the present 
case it is clear that notice was issued on 
the application for execution made on 
I7th January 1911 and that an order 
was made on 30bh February 1911 for 
execution to issue. There were subse- 
quent applications in IQll, 1917, 1923 
and 1925 on which an order for execu- 
tion was passed after issue of notice to 
the judgment-debtor. The judgment- 
debtor cannot therefore now contend 
that the execution proceedings of 17th 
January 1911 were time barred. I 
therefore uphold the order of the lower 
appellate Court and dismiss the appeal 
with costs. 

Mehta, A. J. C . — The decree sought 

to be executed in this case was passed 
by the Court of Small Causes, Bom- 
bay, on 13th February 1905. It was 
transferred to the District Court, Sukkur 
in September 1925 and thence to the 
Court of the Subordinate Judge of Shikar- 
pur on Bth March 1926. The learned 
Sub- Judge decided that S. 48, Civil P.C., 
did not operate as a bar to execution and 
conseciuently allowed execution to pro- 
ceed. On appeal the learned Assistant 

^{IG) A. I. K. 1920 Bom. 261=5'i I. G. 693=44 
Bom. 217. 

(17) A. I R. 1924 Bom. 495=83 1.0.155=48 
Bora. G38. 

(18) A. I. R. 1921 Bora. 25G=59 I. C. 747—45 
Bora. 453. 

(19) A. I. R. 192G Oiidh 291=93 I. C. 833=1 
Luck. 171. 

(20) A. I. R. 1930 Rang. 213=127 I. 0. 375 =8 
Raug. 302. 

(21) A. I. R. 192G All. 71=90 I. C. 83=43 All. 
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Judge concurred in the view taken by 
the Subordinate Court and also rejected 
an additional plea taken by the judgment- 
debtor which was to the effect that as 
the first application for execution, namely, 
one of 17th January 1911 in the Small 
Cause Court at Bombay, was not within 
three years of the decree and was conse- 
quently barred under Art. 182, Limita- 
tion Act, the subsequent applications 
were likewise barred. The decree was 
allowed to be executed; hence this second 
appeal. 

I have had the advantage of reading 
the judgment of the learned Judicial Com- 
missioner. From the authorities re- 
viewed therein the proposition may be 
said to be well established, namely, that 
S. 31, Presidency Towns Small Cause 
Courts Act, provides merely for the pro- 
cedure to be followed by the executing 
Court to which a decree of a Presidency 
Small Cause Court has been transferred. 
Mr. Kodumal for the judgment-debtor 
does not seriously dispute this proposi- 
tion but he contends that S. 48 provides 
merely a rule of procedure and nothing 
more. This contention cannot be upheld 
because the period of limitation pres- 
cribed by S. 48 is a part of the substan- 
tive law of limitation, as will appear 
from the wording of Arts. 181 and 182, 
Limitation Act. It has nothing to do 
with the manner of executing the decree. 
Indeed \vhen the section lays down in 
effect that a decree is so to say extinct 
after 12 years and is no longer execut- 
able, it cannot be maintained that such a 
provision indicates the mode or the man- 
ner in which a decree is to be executed. 

I am in perfect agreement with the view 
taken in Shrcc Krishna Doss v. Alimbi 
Ammal (1) that when a decree passed by 
one Court is transferred to another Court 
for execution, the law of limitation ap- 
plicable is that of the Court which 
passed it. In regard to the manner of 
executing a decree as, for instance, when . 
the provisions of the Deccan Agricul- 
turists’ Relief Act apply to the executing 
Court, the executing Court has to pro- 
ceed as if the decree had been passed by 
itself and follow the relevant provisions 
of the Deccan Agriculturists’ Relief Act. 
The plea of the judgment-debtor in the 
present case that S. 48, Civil P. 0., is a 
bar to the present application for exe- 
cution in the Shikarpur Court must 
therefore be rejected. 
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The other point taken by the judgment- 
debtor before the first appellate Court 
has to ray mind no substance in it at all. 
The decree was no doubt passed in Feb- 
ruary 1905 and the first application for 
execution no doubt appears to have been 
made in January 1911; still it cannot be 
urged that it was priraa facie barred by 
Art. 182, Limitation Act. On behalf of 
the judgment-debtor Mr. Kodumal is not 
prepared to say that a certified copy of 
this decree has not been registered. In 
case of registration the period of limita- 
tion allowed by the article is six years. 
There is therefore no material upon 
which the judgment-debtor can succeed 
in getting a -decision from the Shikarpur 
Court that the first application was barred 
by limitation. In this view of the case 
it is unnecessary for me to say that the 
Privy Council ruling in Pommappa 
Eeddi v. Thirii Venrjade Pillai & Co. 
(2) actually goes the length of saying 
that even if a plea of limitation had not 
been expressly raised, the mere fact that 
an execution application was allowed to 
be proceeded with amounts to rejection 
of such plea. I have my doubts whether 
their Lordships have really expressed any 
such view as appears to have been laid 
down in the serable to the head-note of 
the case. For the foregoing reasons I 
agree with the learned Judicial Commis- 
sioner that the order of the lower ap- 
pellate Court should be upheld and this 
appeal dismissed with costs. 

P.n /r.K. Appeal dismissed. 


A. I. R. 1932 Sind 121 

Aston, A. J. C. 

Ahmed Haji Esmail — Plaintiff. 

V. 

Parmanand Mengkraj and another — 
Defendants. 

Suit No. 90 of 1931, Decided on 1st 
April 1932. 

Bombay Land Revenue Code (1879), S. 137 
— Sale by Government of land of abkari 
renter for recovery of abkari revenue is sub- 
ject to prior mortgage on land — Bombay 
Abkari Act (1878), S. 34, 

Section 137 of the Code in no way extends the 
right of forfeiture and sale to those lands of the 
defaulter in respect of which no land revenue is 
due. Although arrears of abkari licence fees are 
recoverable as land revenue under S. 34, Abkari 
Act, arrears of abkari revenue are not due upon 
any speci.de land owned by the abkari renter. 
Hence a sale by Government of the land of the 
renter for recovery of abkari revenue is a sale 
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subject to any prior mortgage on the land: 7 
Mad. 434; 28 Mad. 420; 25 Mad. 572; and 2G 
Mad. 230, Foil. [E 122 G 1 ; P 122 C 2] 

T7. Loio— Plaintiff. 

Partabrai D. Pmiwani— for the Col- 
lector of Karachi. 

Order. — This is an application by the 
Collector of Karachi fora declaration that 
Government have a paramount charge 
on the half undivided share of defen- 
dant in a plot of land with buildings bear- 
ing Survey No. 51, sheet N P 13, Napier 
Quarter, Karachi, or its sale proceeds re- 
garding a sum of Ks. 10,650 due as 
balance of license fee, and for an order 
for the payment of the Government claim 
and costs out of the sale proceeds: 

Section 137, Land Revenue Code, pro- 
vides as follows: 

“The claim of Government to any moneys re- 
coverable under the provisions of this chapter 
shall have precedence over any other debt, demand 
or claim whatsoever , whether in respect of mort- 
gage, judgment, decree, execution or attachment, 
or otherwise, against any land of the holder 
thereof.’* 

Section 187 provides: 

“All sums due on account of land revenue, all 
quit rents, nazranas, succession duties, transfer 
duties, and forfeitures, and all cesses, profits 
from land, emoluments, fees, charges, penalties, 
fines, and costs payable or leviable under this 
Act or under any Act cr Regulation hereby re- 
pealed or under any Act for the time being in force 
relating to land revenue; and all moneys due by 
any contractor for the farm of customs duties or 
of any other duty, or tax, or of any other item 
of revenue whatsoever, and all specific pecuniary 
penalties to which any such contractor renders 
himself liable under the terms of his agreement; 
and also all sums declared by this or by any 
other Act or Regulation at the time being in 
force (or by any contract with the Secretary of 
State) to be leviable as an assessment, or as a 
revenue demand, or as an arrear of land revenue, 
shall be levied under the foregoing piovisious of 
this chapter (and all the foregoing provisions of 
this chapter shall, so far as may be applicable 
thereto). And any money ordered by a liquidator 
appointed under S. 42, Co-operative Societies Act, 
1912, 10 be recovered as a contribution to the 
assets of a society or as the cost of liquidations 
may, notwithstanding anything contained in 
sub'S. (6), S. 42 of the said Act, be levied under 
the foregoing provisions of this chapter and all 
the foregoing provisions of this chapter shall so 
far as may be applicable thereto: 

Provided that every application for recovery 
in such manner of any such sum shall be ac- 
companied by a certificate signed by the Registrar 
appointed under S. 3, Co-operative Societies Act 
1912, that tiie amount may be recovered as an 
arrear of laud revenue. 

And all persons who may have become sureties 
under any of the provisions of this Act or of any 
Act or Regulation hereby repealed, or for any 
such contractor as aforesaid for any sum of money 
shall, on failure to pay the amount or any por- 
tion thereof for which they may have become 
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liable under the terms of their security bond, be 

liable to be proceeded against under the provi- 
^iwi as revenue defaulters (and 

all the foregoing provisions of this chapter shall, 
so far as may be, be applicable to such persons). 
And m the event of the resumption of any such 
farm as is aforesaid, no person shall be entitled 

to credit for any payments which he mav have 

made to the contractor in anticipation. And any 
person who has received from Government a free 
grant of money for any agricultural purpose, sub- 
ject to the proviso that he shall refund the same 

on failure to observe any of the conditions of the 
grant, shall, on faiUuc to observe any such con- 
dition and to repay the said sum to Government 
be liable to be proceeded against under the provi- 
sions of this chapter as a revenue defaulter; and 
all the foregoing provisions of this chapter shall, 
so far as may be, bo applicable to such person.” 

Section 34, Bombay Abkari Act provides: 

“All duties, taxes, hues and fees leviable under any 
of the foregoing provisions of this Act or of any 

license, permit or pass issued under it, and all 

amounts due from any farmer under this Act, 
may be recovered from (any person liable) to pay 

the same, or from his surely (if auv) as if they 
■were arrears of land revenue.” 

Defendant mortgaged his undivided 
half-share in plot No. 13 for Es, 3,000 
and the mortgagee obtained a preliminary 
decree on 20th November 1931. nearly 
two months before the date of the pre- 
sent application. On behalf of the Col- 
lector reliance is chiefly placed on S. 137, 
Land Eevenue Code. It is contended, 
that since the claim of Government to 
the balance of the abkari license fee has 
been made recoverable as an arrear of 
land revenue (see S. 34, Bombay Abkari 
Act) S. 137 gives priority to the claim 
over any other claim whatsoever. In 

A.I.B. 1930 Sind 185, Wild, J. C.. 
hold that the claim of Government to the 
balance of an abkari license fee had pre- 
cedence over that of a bank which had 
advanced money on the security of the 
wine in stock. 

On behalf of the decree-holder reliance 
is placed on the fact that the Land 
Eevenue Code makes a clear distinction 
in Ch. 11 between the land of the de- 
faulter in respect of which land revenue 
is due; see S. 153 and other land of the 
defaulter, see S. 155. It even provides 
Ja different procedure with regard to 
crops of land in respect of which land 
revenue for the current year is due and 
in respect of which land revenue for 
other years is due: see S. 40. It is 
jpointed out that although arrears of 
abkari license fees are recoverable as 
land revenue under S. 34, Abkari Act, 
arrears of abkari revenue are not duo 
lupon any specific land owned by the 
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abkari renter. In this connexion see 

Eamckandra v. Pitekaikani (l) which is 

followed in Ibrahim Khan v. Eanga- 

sami Naicken (,^y. see also Chinnasami 

M^idali v. Tirumalai Pillai (3). Kadir 

Moludeen Marakkoyar v. Muthukrishna 
Ayyar (4). 

I am of opinion that the view taken by 
the Madras High Court in the decisions 
above mentioned is right. S. 137, Land 
Eevenue Code, no doubt gives precedence 
to the claim of Government for arrears 
of land revenue and to other claims of 
Government recoverable as such. But 

137 must be read with the other sec- 
tions in Ch. il. If Government sells 
immovable property of a defaulter, other 
than the land in respect of which land 
revenue is due, a prior mortgage on the 
immovable property sold is not extin- 
guished; the immovable property is sold 
subject to such prior mortgage. The 
right of forfeiture under S. 153 is only 
applicable to a holding in respect of 
which land revenue is due. S. 137 in no 
way extends that right of forfeiture and 
sale to other lands of the defaulter in' 
respect of which no land revenue is due. 

Applying this principle to the present 
case it appears to me, so far as concerns 
the immovable property of the renter, that 
all that the Collector is entitled to sell 
is the right, title and interest of the de- 
faulter under S.155, Land Eevenue Code, 
and that since arrears of abkari revenue 
are not duo upon any specific land of. 
the renter, a sale by Government of thei 
land of the renter for recovery of! 
arrears of abkari revenue would be a! 

sale subject to any prior mortgage on the^ 
land. 

There will therefore be a declaration 
that if Government sells the lands of the 
defaulter for recovery of arrears duo 
under the Abkari Act, the land will be 
sold subject to the rights of the mort- 
gagee; if the mortgagee sells the land of 
the defaulter he will be entitled to re- 
cover his mortgage debt, and the balance 
if any of the sale proceeds will be pay- 
able to Government. Plaintiff to have 
costs. 

S.N./r.K. Order accordingly, 

(1) [1884] 7 Mad. 434. 

(2) L1005] 28 Mad. 420. 

(3) [19021 25 Mad. 572. 

(4) [1903] 2G Mad. 230=12 M. L. J. 368. 
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EapCHAND, A. J. C. 

Kishincliand Pursanomal — Plaintiff. 

V. 

Secy, of State — Defendant. 

Suit No. 508 of 1928, Decided on 25th 
February 1932. 

(a) Railways Act (1890), S. 72 — Negligence 
— Burden of proving it is on plaintiff. 

The burden is always on the consignor to prove 
that the damage was caused by negligence of the 
bailee or his servants. In doing so, it is open to 
the consignor to ask the Court to draw a pre- 
sumption against the bailee for failure to call 
material witnesses who had to deal with the 
goods while in bis custody. But when such evi- 
dence is led, it is for the Court to decide whether 
an inference can be drawn in favour of the con- 
signor or not; of course in fit cases it being open 
to the Court to draw a presumption of negligence 
from the fact of loss or damage to the goods, if 
there is no evidence to explain the circumstances 
under which the loss or damage was caused. 
But that is something different from saying that 
the burden is on the bailee to prove want of 
negligence. Whether in any particular case the 
Court will infer negligence must therefore neces- 
sarily depend upon the facts of such case; A.I.R. 
1917 P.C. 173, Eel. on. [P 124 Cl, 2] 

(b) Tort — Negligence — Failure to take 
best step in emergency does not necessarily 
amount to negligence. 

Good sense and policy of the law impose some 
limit upon the amount of care, skill and nerve 
which are required of a person in a position of 
duty, who has to encounter a sudden emergency. 
In a moment of extreme peril and difficulty 
you are not to expect perfect presence of mind, 
accurate judgment, and promptitude. If a man 
is suddenly put in an extremely difficult position 
and a wrong order is given by him, it ought not 
in the circumstances to be attributed to him as 
a thing done with such want of nerve and skill 
as to amount to negligence. If in a sudden 
emergency a man does something which he might, 
as he knew the circumstances, reasonably think 
proper, he is not to be held guilty of negligence, 
because, upon review of the facts, it can be seen 
that the course he had adopted was not in fact 
the best: A. I. R. 1917 P. C. 173, Foil', 26 Gal, 
398: 37 Bom. 1 and 39 Bom. 191, Dist, 

[P 125 C Ij 

Dipchand Ghandumal — for Plaintiff. 

Choithram Devandas — for Defendant. 

Judgment. — This is a suit for re- 
covery of damage done to 55 bales of 
cotton while in transit from Toba Tek- 
sing to Karachi. The first set of the 
plaintiffs are the consignors of cotton 
and the second set of plaintiffs are the 
consignees. The cotton was consigned 
for carriage through the North Western 
Railway. It is common ground that the 
damage was caused by fire and water 
used for the purpose of extinguishing the 
fire. The following issues were raised 
by the Court: 


(l) Is the suit bad for reasons alleged 
in para. 1 of the written statement ? 

(2) Have plaintiffs 1 no right to sue ? 

(3) Was the consignment in question 

carried under risk note A ? If so, what 
is the result ? (4) Was the alleged damage 
due to the negligence and / or miscon- 
duct of the railway administration and / 
or their servants ? Did the railway 
administration and / or their servants 
exercise due care and caution ? (5) Is 

the survey held by the defendant bind- 
ing on the plaintiffs ? (6) To what 

damages, if any, are the plaintiffs or any 
of them entitled ? (7) General. 

Issues 1 and 2 were decided against 
the defendants by Kalumal, A. J. G,, by 
his order dated 9th July 1929. 

Issue 3 was raised as the parties 
were not ad idem as to the terms on 
which the cotton was accepted for car- 
riage. The defendants have exhibited 
the risk-note Ex. 7/2 containing the 
terms. It is on form A; and therefore 
my finding on the first part of the issue 
is against the plaintiffs. 

This form was used as the bales were 
insufficiently packed within the meaning 
of the rules of the railway. They were 
fully pressed and iron bound bales, pro- 
tected on four ends with gunnies, but 
not so protected towards the ends, ren- 
dering the contents liable to be stained 
and to burst near the ends. This fact is 
recited in the risk note and it purports 
to protect the defendants from damage 
caused by insufficient packing. In this 
case, as the damage was due to fire in no 
way connected with insufficient packing, 
it is of no consequence. On the second 
part of this issue, I therefore hold that 
the risk note does not affect the liability 
of the defendant one way or the other. 

Issue 5: At first the parties were not 
agreed as to the extent of the damage. 
The defendants had gob an ex parte 
survey of the goods held by Mr. Panas 
who assessed the damage at Rs. 4,555. 
The plaintiffs claimed more, but they 
have now limited their claim to Rs.4,555. 
This issue is therefore unnecessary and 
is struck oft’. 

Issue 4 is the principal issue in the 
case, and raises a mixed question of law 
and fact. 

In the Commentary of Pollock and 
Mulla on S. 151, Contract Act, under the 
heading burden of proof, it is said that 
in cases governed by the provisions of 
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Ss. 151 and 152 of the Act, tlie lose or 
damage of goods entrusted to a bailee is 
prima facie evidence of negligence, and 
the onus therefore lies on the bailee to 
disi)rove negligence; and that the same 
rule applies by reason of S. 72, Railways 
Act, to a railway administration. A 
number of rulings have been cited in 
support of this proposition. But, with 
all respect, I am afraid this proposition 
is too broadly stated, and cannot be 
accepted without qualification, in view 
of the decision of their Lordships of the 
Privy Council in Dwarkanath Rai v. 
Rivers Steam Navigation Co. Ltd. (l), 
where it is said at p. 738 (of 20 Bom. 

L. R.y. 

“The weight to be attached to the judgment 
of the leamed Judge of first instance, who saw 
the witnesses, is a good deal lessened by reason 
of bis having apparently thrown the burden of 
proof on the wrong party. He states that it was, 
in his opinion, incumbent upon the defendant 
company to satisfy him that they had taken 
such care of these goods as a man of ordinary 
prudence would lake of his own goods. This in 
their Lordships’ view is not a correct statement 
of the law. It is true that under the law of 
Evidence Act of 1372, S. lOG: ‘When any fact is 
especially within the knowledge of an> person, 
the burden of proving that fact is on him'; and 
it was therefore right that the defendant com- 
pany should call the material witnesses who 
were on the spot, as it seems to have done. But 
this provision of the law of evidence does not 
discharge the plaintiffs from proving the want 
of due diligence, or (expressing it otherwise) the 
negligence, of the servants of the defendant 
company. It may be for the company to lay 
the materials before the Court; but it remains 
for the plaintiffs to satisfy the Court that the 
true inference from those materials is that the 
servants of the defendant company have not 
shown duo care, skill and nerve.” 

If I am able to appreciate properly the 
dictum of their Lordships, the burden 
is always on the plaintiff to prove that 
the damage was caused by negligence of 
the bailee or his servants. In doing so, 
it is open to the plaintiff to ask the 
Court to draw a presumption against the 
bailee for failure to call material wit- 
nesses who had to deal with the goods 
while in his custody. But when sucli 
evidence is led, it is for the Court to 
decide whether an inference can be drawn 
in favour of the plaintiff or not of course 
in fit cases it being open to the Court 
to draw a presumption of negligence 
from the fact of loss or damage to the 
goods, if there is no evidence to explain 
the circumstances under which the loss 
or damage was caused. But that is soine- 

(1) A. 1. K. 1017 P. 0. 173=40 I. G. 319 (P.C ). 


thing different from saying that the 
burden is on the bailee to prove want of 
negligence. Whether in any particular 
case the Court will infer negligence must 
therefore necessarily depend upon the 
facts of such case. It is in the light of 
these observations that I propose to ex- 
amine the evidence. The following facts 
appear to have been satisfactorily estab- 
lished. 

On 3rd July 1928, the bales in question 
were handed over to the railway staff at 
Toba Teksing. On the same day, they 
were put in a covered waggon of the type 
used for carriage of such goods after it 
was examined by Ramlal witness 7 and 
found to be fit and its windows closed. 
After it was loaded, its doors were pro- 
perly locked, rivetted and sealed. 

On 4th July at 12 noon, the waggon 
was attached to a goods train and ^Ya3 
the fourth waggon from the engine. On 
the same day at 6 p. m. the train arrived 
at Khanewal and was examined by the 
defendant’s staff; and everything was 
found to be in order. The train was then 
broken up and the waggon shunted to and 
fro for the purpose of making up a 
full load of another train intended for 
Karachi. At 8-30 p. m. the Yard Bore- 
man Gopaldas found smoke coming out 
of the waggon. He immediately ordered 
the waggon to be handshunted to the 
main line below the w'ater column. The 
usual alarm was given. The Assistant 
Station Master who arrived on the scene 
first, had the rivets of the door of the 
waggon broken. The door was opened 
and the contents were found to be ablaze. 
The water column was not intended for 
extinguishing fires. It was not fitted 
with a hose pipe and was of no use 
in extinguishing the fire. The Station 
Master came up immediately and he had 
the waggon shunted in front of the fire 
hose which was at a short distance, and 
by using it had the fire brought under 
control. Tho bales were then taken out 
of the waggon and removed to the goods 
shed where they were loaded in two 
instead of one waggon and brought down 
to Karachi. This took about four days 
and the waggon in which the bales were 
re- loaded took another four days to be 
railed to Karachi, 

On these facts it is abundantly clear 
that tho fire was not duo to a lighted 
match or a cigarette having been thrown 
into the w aggon before it was sealed at 
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Toba Teksing as no smoke was detected 
for more than a day after the waggon 
was sealed. There was no negligence 
therefore in handling the bales while 
they were being loaded into the waggon. 

It is suggested that the fire was pro- 
bably due to a live spark from the engine 
of the train to which the waggon was at- 
tached or of a train standing at a crossing 
getting into the waggon. But that in 
itself would not be sufficient to prove 
negligence in view of the fact that the 
waggon was a covered waggon and of a 
type used for the carriage of such goods. 
On certain answers given by the Station 
Master in cross examination it was sug- 
gested that the live sparks got in, in 
consequence of a door of the waggon being 
possibly out of alignment, but there is no 
evidence that the doors were not in order 
and no questions were put on that point 
to Earalal who examined the waggon be- 
fore it was loaded. 

From the evidence on the record I am 
therefore unable to infer that the servants 
of the defendant acted negligently in 
loading the bales in the waggon in ques- 
tion or in handling the waggon up to the 
time the fire was noticed. 

It was suggested that the damage 
might have been minimized if the vi^aggon 
had been placed in front of the fire hose 
before its door was opened. On this 
point reliance has been placed on the 
evidence of Mr. Panas who was of opinion 
that the damage done to the goods in 
forty minutes after the door was opened 
and before the fire hose was applied was 
equal to damage done during four hours 
when the doors were closed. But again, 
as said by their Lordsnips at p. 739 in 
the case of Dwarkanath referred to above; 

“ Good sense and the policy of the law impose 
some limit upon the amount of care, skill and 
nerve which are required of a person m a posi- 
tion of duty, who has to encounter a sudden 
emergency ... In a moment of extreme peril and 
difficulty you are not to expect perfect presence 
of mind, accurate judgment, and promptitu^. 
If a man is suddenly put in an extremely diffi- 
cult position and a wrong order is given by 
it ought not in the circumstances to be attributed 
to him as a thing done with such want of nerve 
and skill as to amount to negligence. 
sudden emergency a man does sDmething which 
he might as he knew the circumstances, reason- 
ably think proper, he is not to be held guilty of 
negligence, because, upon review of the facts, it 
can be seen that the course he had adopted was 
not in fact the best.” 

The defendant had provided for the 
necessary appliances for extinguishing 


fire and his servants working at Khane- 
wal station were men with a long service 
behind them. If on the spur of the 
moment orders were issued for the 
waggon being placed below the water 
column and the door opened there for the 
purpose of extinguishing the fire instead 
of the waggon being placed in front of 
the fire hose, these orders cannot possibly 
be said to be proof of negligence. 

The cases relied upon by the learned 
pleader for the plaintiffs are all distin- 
guishable. 

In Biver Steam Navigation Co. v. 
Choutmull (2), the consignment damaged 
by fire was jute and as pointed out at 
p. 3 it was the common case that fire 
did not arise from spontaneous combus- 
tion. The case of cotton is different. 
There is always a possibility of cotton 
catching fire by itself owing to its inher- 
rent vice and without any external cause 
whatsoever. 

In Lakhmichand Bamzhand v. G.I.P. 
By. Co. (3), the defendants were ex- 
onerated from liability quo ad the out- 
break of fire, but were held liable as their 
servants had acted negligently in not 
sending appliances to extinguish fire in 
proper time. 

In Hirji Khetsey & Coy. v. B. B. and 
C. 7. By. Co. ( 4 ), the bales were carried 
in an open truck covered with two or 
three sheets which were in no way fire- 
proof. 

It need hardly be added that such of 
the observations in the last two recited 
cases as are nob consistent with the 
dictum of their Lordships of the Privy 
Council are not now good law. 

I am not therefore able to draw an 
inference that there was negligence on 
the part of the defendants* servants or 
want of such care as was required of 
them in dealing with the goods even after 
the fire was detected. 

For these reasons I hold on this issue 
against the plaintiffs. 

Issues 6 and 7. — The plaintiffs are not 
entitled to recover anything, and their 
suit is therefore dismissed %vibh costs. 

K.Is./r.k. . Suit dismissed. 

{2) [18981 26 Cal. 398=26 I. A. 1 (P.G.). 

(3) [19131 37 Bom. l=lt I.C. 793. 

(4) A.I.R. 1914 Bom. 154=39 Bom. 191=25 
I.C. 241. 
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Aston, A. J. C. 

Khemnliand Meioaram and others 
Plaintiffs. 


V. 

Mulchand Assanmal and (mothei — 
Defendants. 

Suit No. '210 of 192S, Decided on 3rd 
March 1932. 

(a) Partnership — Dissolution — Partner- 
ship accounts — Partners cannot be allowed 
to charge for services rendered by them. 

The general rule is that in the absence of a 
contract to the contrary, partners in taking the 
partnership accounts cannot be allowed to charge 
for services rendered by them, and the fact that 
services rendered by the partners have been 
exceedingly unequal is immaterial. In such 
cases the question of remuneration is considered 
as left to the honour of the partner. 

Where a surviving partner carries on the busi- 
ness for the benefit of the firm, after the death 
of his partner, he is entitled to remuneration for 
his trouble. But the circumstances would have 
to bo very exceptional to justify a Court allowing 
a partner remuneration lor his services in wind* 
ing up the partnership after dissolution, e. g., 
deliberate or wilful withholding of services by 
other partners : SintiluiVs Laio of Partnership 
in British India, ‘Ind Edn., p. lief.\ Case 
law discussed. [P 12G C 21 

(b) Partnership — Dissolution — No interest 
should be charged — Upto dale of dissolution 
however 6 per cent should be allowed. 

In the absence of an agreement no interest 
should bo charged after dissolution. Interest 
should however be allowed at G per cent upto date 
of dissolution : Barfield v. Louijhborouijh (1872) 
8 Ch. App. 1, Foil. [P 127 C 1] 

(c) Partnership — Dissolution — Sums re- 
ceived after dissolution. 

Sums received after dissolution must be devoted 
first to reduction of interest and not of capital : 
A. 1. B. 1922 P. C. 233 and Barfield v. Lough- 
lourgh (1&72). 8 Ch. App. 1. Bef. [P 127 0 1] 

(d) Partnership — Dissolution — Interest is 
payable from date of final decree and not 
before. 


In the case of dissolution of a partnership, 
interest is payable from the date of the final 
decree and not between the date of dissolution 
and the date of final decree : .^1. I. R. 1930 

P. C. 185, Bef. : 18 Cal GIG, Diet. iP 127 C 2] 

(e) Partnership — Dissolution — Interest at 
6 per cent on partner’s overdrawings, upto 
date of dissolution held proper. 

As to the ovordrawings of a partner in the case 
of a dissolution of a partnership interest on 
overdrawings should be allowed at 6 per cent 
upto date of dissolution ; A. /. R. 1930 P. C. 
185. Bef. |_p j 27 C 2] 

Dayaram Lokjtiandas -lov Plaintiffs. 
Pahlajsingh B. Adva7ii~ior Defen- 
dants. 


Judgment.—Both plaintiff and def( 

dant have filed ohjoctions to the Co 
missioner’s report. 

1 he plaintitt s second objection is, tl 
the learned Corainissioner erred in alio 


ing him only 2 per cent commission in- 
stead of 5 per cent for bis trouble in 
winding up the partnership and that 
commission should have been calculated 
on Rs. 76,370-9-9 instead of on Rupees 
62,942. In this connexion defendant 
has filed an objection in which he con- 
tends that no commission should have 
been allowed at all. The general rule is 
that in the absence of a contract to the 
contrary, partners in taking the partner- 
ship accounts cannot be allowed to charge 
for services rendered by them, and the 
fact that services rendered by the part- 
ners have been exceedingly unequal is 
immaterial : see Singhal on the Law of 
Partnership in British India, 2nd Edn., 
p. 224, and the case cited, viz. : Thornton 
V. Proctor (l). In such cases the ques- 
tion of remuneration is considered as left 
to the honour of the partner. In excep- 
tional cases, as for instance where a 
partner in breach of his duty wilfully 
left his partner to carry on the business 
alone, Gokul Krishna Das v. Sashimukhi 
Dasi (2) and KrisJmama'ihariar v. Shan- 
kar Sah (3), it was held that an allow- 
ance should be made for the fact that 
services were deliberately withheld ; see 
Singhal, pp. 223 and 224. This prin- 
ciple was approved of by their Lordships 
of the Privy Council in Kri shnaviachariar 
v. Shankar Sah (3). 

On hehall of the defendants reliance is 
placed on the case of Tibbits v. Phillips (4) 
in which it was held that allowance for 
management during the conduct of a busi- 
ness is nob payable for interim manage- 
ment between dissolution and the sale 
and distribution of assets. Plaintiff on 
the other hand relies on the observations 
at p. 452 of Lindley on Partnership that 
a Court is not precluded from making an 
allowance after dissolution. There is no 
doubt that, where a surviving partner 
carries on the business for the benefit of 
the firm after the death of his partner, 
he is entitled to remuneration for his 
trouble : see Brown v. De Tastet (5) 
cited in Singhal p.225; see also the deci- 
sion of the Privy Council in Haji Uida^ 
yaiulla v. Mahomed Kamil (6), but I am 
of opinion that the circumstances would 
have to be very exceptional to justify a 

(1) 8 R. B. 558. 

(2) [19121 18 I. 0. 23. 

(3) A. I R. 1921 P, C. 91=57 I. G. 713. 

(4) 10 Haro 355. 

(5) 23 R. R. 59. 

(0) A. I. R. 1924 P. C. 93=81 I. C. 525 (P.O.), 
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jCourfc allowing a partner remuneration 
ifor his services in winding up the partner- 
ship after dissolution. In the present 
case there was no deliberate or wilful 
withholding of his services by the defen- 
dant. The evidence clearly shows and 
the learned Official Commissioner has 
held that the defendant helped to recover 
outstandings and rendered any other help 
he was asked to give. He recovered 
debts, sold goods, and gave advice to the 
plaintiff. In addition to the stock which 
defendant induced G. V. Rattanchand to 
take over, defendant sold the goods Ex. 73 
to Sabal Nebhan. Plaintiff does not 
allege any agreement that he was to be 
given remuneration by way of commis- 
sion and reasonable grounds for allowing 
the plaintiff commission for winding up 
do not appear to me to be established. 

I accordingly hold that plaintiff is not 
entitled to any commission. 

The defendant’s ninth objection relates 
to the question of interest. He contends 
in the first place that no interest was 
to bo charged on the first Rs. 5,000 con- 
tributed by the plaintiff as capital. This 
is denied by the plaintiff whose evidence 
is believed by the learned Commissioner, 
and Gordhandas was not questioned on 
this point. I see no reason for coming 
to a different conclusion from the learned 
Commissioner on the point. The Com- 
missioner has allowed 6 per cent interest 
which he held was the usual rate. In 
his objection defendant contended that 
7 annas 6 pies per cent per mensem was 
the rate, bub the defendant admitted 
before him that 6 per cent was the in- 
terest payable and Mr. Dayaram for the 
plaintiff stated before me that plaintiff 
was willing to accept interest at 6 per 
cent. With regard to the period during 
which interest is to be charged, it was 
held in Barfield v. Loughborough (7) 
that in the absence of an agreement no 
interest should be charged after dis- 
solution. 

Plaintiff has nob alleged any agreement 
that interest was to be charged after dis- 
solution. I am of opinion that interest 
should be allowed at 6 per cent up to date 
of dissolution. I have already upheld 
defendant’s objection that the learned 
^Commissioner should nob have allowed 
the plaintiff commission at 2 per cent on 
Rs. 61,942. Defendant’s next objection 

^7) tl8S2] 8 Ch. A. 1=42 L. J. Ch. 179=27 
L. T. 499=21 W. R. 96. 


with regard to interest is that sums re-j 
ceived after dissolution must be devoted; 
first to reduction of interest and not of; 
capital. Reliance is placed on Barfield] 
V. Lo 2 cghborough {7) and Venlcatadri Appa 
Bao V. Parthasarathi Appa Rao (8) in 
which their Lordships of the Privyj 
Council observed that when there is a 
debt due it is well established that money 
paid is first applied to reduction of in- 
terest. Tlie contention of the defendants 
appears to me correct. Defendant also 
challenges the correctness of Rs. 6,749-15-3 
awarded for interest. This Court has no 
means of checking the interest figure, or 
of ascertaining how it has been arrived at 
by the learned Official Commissioner. 
The objection is allowed. 

Defendant lastly contends in his ninth 
objection that interest is payable from 
the date of the final decree and not bet- 
ween the date of dissolution and the date 
of final decree. Plaintiff relies on the 
decision of the Privy Council in Mtiiia 
Chettij V. Suhramania Chetty (9), but 
there the question of interest was not 
speciBcally raised. The latest ruling of 
the Privy Council is Suleman v. Abdul 
Latif (lO). I uphold the defendant’s 
contention on this point and hold that 
interest is to be payable from the date of 
the final decree. 

The case of Muiia Chetty v. Subra- 
mania Chetty (9) is also relied on by de- 
fendant in support of his tenth objection 
that interest should not be charged on 
the overdrawings of a partner. It was 
pointed out by their Lordships (see p. 333) 
that ordinarily a partner is nob charged 
with interest on overdrawings, bub the 
learned Official Commissioner points out 
that interest at 6 per cent was admittedly 
allowed in previous potamels on over- 
drawings. I therefore allow interest on 
overdrawings at 6 per cent to date ot 
dissolution. 

b.v./r.k. Order accordingly. 


(8) A. I. R. 1922 P. C. 233=61 I. 0. 31=48 
I. A. 150=44 Mad. 570 (P.O.). 

(9) [1891] 18 Cal. 616 (P.G.). 

(10) A. I, R. 1930 P. C. 185=124 1. 0. 891=57 
L A. 245=24 S. L. R. 328 (P.G.). 
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FerRKRS. J. C. Rn CHAND, A. J. C. 
M. B. Desa — Applicant. 


No. 5i of 1929 
1932. 


Messrs. Girdharilal Ghanshamdas 
Opposite Parties. 

Revision Application 
Decided on 16th IMarch 

\\ Transfer of Properly Act (1882) 
S. 130 Power given by submission clause in 
contract cannot be assigned — Assignee can- 
not enforce submission clause on strength of 

assignment in his favour— Arbitration, Clause 
in contract. 

1 ov\er given by a submission clause in a con- 
tract, being a personal covenant, cannot be valid- 
ly transferred. ^ Where a contract therefore con- 
tains a submission clause and one of the parties 
thereto assigns the subject-matter of the contract 
the assignee cannot enforce the submission clause 
on the strength of the assignment of the subject- 
matter of the contract in his favour, though no 
doubt, ho may be compelled, by a stay of pro- 
ceedings instituted by him, to go to arbitration : 
Cotta'je ('lab Ksiates v. Wondaule Estate Co 
{Awcrslnin). {19-28) 2 K. Ij. 423, Foil. ; A. I. R 
192G Sind 209, Eisf. « p 13Q n -.-j 

(b) Civil P. C (1908). S. 115 — Court ad- 
judicating on validity of reference — Decision 
is open to revision. 

In so far as the Court is required to adjudicate 
cn the validity of the rofereuce, its decision u 
not final and is open to revisi:)n : A. I. R. 192'J 
Sind 239 and .f. I. II. 1930 Sind 170, Rel. on. 

tpi3icn 

Srikishendas II. Lxdla ~ for Appli- 
cant. 

Asudomal Beioachand — for Opposite 
Parties. 

Rupchand, A. J. C.— The facts giving 
rise to this revision application are not 
in dispute. The applicant i\I. R. Desa 
liad dealings with the lirni of Dlianasingh 
Sundersingh in respect of certain con- 
tracts made by liim through the latter 
firm on the jiakka adat system. Before 
these contracts were entered into, a 
written agreement was made between the 
parlies containing tha terms of the 

agency. That agreement inter alia pro- 
vides : 

Any dispute of whatsover nature arising out 
of and touching the commissicu agency business 
Shall, at your option, be referred to tho arbitra- 
tion of two Indian merchants, members of the 
Karachi Indian Merchants Association in accord- 

provisions of the Arbitration Act 9 
0M8JJ as subsequently anicndod. Witbin seven 
days of the notice calling upon us to nominate an 
umpire, ^vc• shall appoiut one on our behalf. If 

shin ' '‘nlhln seven days, your arbitrator 

Shall act as sole arliitrator ” 

On the dealings between the parties a 
sum of Its. 6G,75d.l2-0 was said to ho 
ua to paanisingh Siindorsingh. In Oc- 
tober 1J21, the firm of Diianasigh Sundor- 


singh entered into a composition with its 
creditors and appointed the opponents as 
trustees. The composition deed inter 
alia reads : 

“(1) That the debtors, the fi rm of Dhanasingh 
Sundersingh do hereby transfer, convey and as- 
sign absolutely to the trustees all their assets and 
property including outstandings. A list of the 
outstandings is hereto attached.” 

» • • • 

“(10). That the trustees are empowered to 
bring and defend suits, compromise or refer them 
to arbitration and generally to act in such man- 
ner they consider be4 in the interests of the 
estate. It shall bo solely in the discretion of the 
trustees not to take legal steps to recover snclf 
outstandings as they deem to be bad or doubtful 
aud to compromise or refer to arbitration any 
outstandings they think fit ” 

In pursuance of the powers transferred 
to them under the composition deed and 
on the strength of the submission clause 
contained in the agreement of agency re- 
ferred to above, the trustees called upon 
the applicant to appoint an arbitrator. 
He failed to comply with that notice and 
accordingly the person nominated by the 
opponents as the arbitrator was called 
upon to act as the sole arbitrator in the 
matter and the arbitrator passed an 
award for the full amount claimed by the 
opponents and filed it in Court. The ap- 
plicant then applied to the Court to take 
the award ofT the file on several grounds. 
But ho failed to convince the learned 
Additional Judicial Commissioner Mr. A. 
H. S. Aston, that there was substance in 
any of them and his application was ac- 
cordingly dismissed. He has now come 
to U3 in revision. 

All the grounds taken in the Court of 
first instance have been urged before us ; 
but it would be sufficient to deal with 
only one of them which goes to the very 
root of the case. It is urged that the 
opponents had no power to compel a re- 
ference to arbitration because, in the first 
place, tho powder contained in the sub. 
mission clause was a personal covenant 
which was not assignable, and, in the 
next place, it had, as a matter of fact, 
not been assigned by the firm of Dhana- 
singh Sundersingh to the opponents. In 
the trial Court reliance was placed upon 
tho case of Cottage Chib Estates v. Wood- 
side Estates Co. (ilwicrs/iam) (l), as an 
authority in support of this contention, 
but it did not find favour with the 

learned Additional Judicial Commis- 
sioner. 

(1) Ll9^sr2X'B74G8^"97‘irJ^^ 72=189 
L.T. 863=14 T.L.R, 20=38 Com, Cas, 97. 
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In that case, there was a contract bet- 
ween builders and owners for the erec- 
tion of houses which contained an arbi- 
tration clause. The builders executed a 
mortgage in favour of their bankers by 
which they assigned *'all moneys due or 
to become due under the contract” as 
security for an overdraft, and due notice 
was given of this assignment to the 
owners. On the completion of the houses, 
disputes arose as to the amount payable 
to the builders ; and upon an arbitration 
between the builders and owners, the 
owners contended that the builders could 
not maintain their claim, because under 
the assignment and notice their rights 
had passed to the bank by virtue of the 
Law of Property Act 1925, S. 136, sub- 
S. 1, which corresponds to a certain ex- 
tent to the provision of S. 130, T. P. Act. 
The arbitrator made an award that the 
builders were entitled to recover a cer- 
tain sum of money from the owners, but 
as it was urged before him that the buil- 
ders haying assigned their interest in the 
money could not recover, he made an 
alternative award that if the Court should 
bold in favour of the owners, then the 
builders were not entitled to recover 
anything. 

Wright, J., said that the point raised 
before him appeared to be free from 
authority, and held that the arbitration 
clause being a personal covenant, could 
not be transferred. He further pointed 
out that, as a matter of fact, the power 
contained therein had not been transferred 
by the builders, and that therefore al- 
though the original clause remained in 
full force and the builders could go to 
arbitration, the arbitrator was bound 
not merely to consider the terms of 
the contract within the limits of 
the document, but to consider the 
application and enforcement of these 
terms having regard to the legal position 
which the parties had created and that 
in view of the fact that the builders by 
their own act had divested themselves 
of their right to claim the debt, the arbi- 
trator was bound to give effect to that 
legal consideration and could not pass 
the award in their favour. 

If therefore a submission contains a 
personal covenant which may not be 
assigned, it would follow that the firm 
of Dhanasing Sunder Singh could not 
transfer the power given to them of en- 
forcing the ’submission, to trustees ap- 


pointed by them. Moreover, as in the 
case referred to above, the composition 
deed does not purport to confer on the 
trustees the right to enforce the submis- 
sion clause in question. All that ifc pur- 
ports to transfer to the trustees is the 
assets and property of the debtors in- 
cluding their outstandings. It was urged 
that under Cl, 10 the trustees were em- 
powered to compromise or refer to arbi- 
tration the outstandings But that does 
not mean that they are empowered to 
compel arbitration in respect of such out- 
standings in pursuance of a submission 
clause contained in the contract of agency 
which had resulted in a constituent being 
found indebted to the agents in respect 
of dealings entered into in pursuance of 
the contract of agency. Cl. 10 is a usual 
clause inserted in composition deeds em- 
powering trustees to settle by private 
treaty claims which have vested in them 
wnthout necessarily going to a Court of 
law. The above case is referred to with 
approval in a footnote to para 1074 of 
Halsbury’s Laws of England, Vol. 1, new 
edition. 

The learned Additional Judicial Com- 
missioner has expressed no opinion one 
way or the other with regard to the 
points on which the decision in that case 
turned, but he has based his judgment on 
the provisions of S. 4, English Arbitra- 
tion Act and S. 19, Indian Arbitration 
Act, and has said that as the provisions 
of these sections contemplate the enforce- 
ment of a submission not only against 
the parties but against persons claiming 
under parties to the submission, it was 
competent for the trustees who were 
claiming under the firm of Messrs. Dha- 
nasing Sunder Singh, one of the parties 
to the submission, to enforce the sub- 
mission clause against the applicant. 

With all due respect to the learned 
Additional Judicial Commissioner, this 
argument is nob convincing. S. 19 deals 
with an application for stay of a suit 
brought by one of the parties to the sub- 
mission or by a person claiming under 
such party. In the latter case, it is no 
doubt open to the other party to apply 
for stay of the suit; and the Court will 
in fit cases grant a stay. The reason ofj 
this rule is obvious. A party cannot back 
out of his agreement to submit disputes 
to arbitration or avoid submitting dis- 
putes to arbitration by the simple pro- 
cess of transferring his right under the 
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Icontract containing the submission clause 
|to another. Nor is it open to the trans- 
feree to enforce the claim on thestrength 
of the contract containing the submission 
clause and at the same time refuse to be 
bound by that clause wliich was an essen- 
tial term of the contract. If the trans- 
feree wishes to enforce the contract by 
i suit he stands in the same shoes as 
those of the transferor and is subject to 
the same equities as the transferor. He 
cannot bo permitted to blow hotand cold, 
to enforce one part of the contract and 
bo repudiate another. That being so, he 
cannot avoid going to arbitration if so 
[required. But the position is quite dif- 
Iferent where the transferee claims the 

fight of enforcing arbitration. In that 

case he is met by the plea that that 
right being a personal right could not be 
assigned in law; and there is, so far as I 
am aware, nothing to prevent the other 
side to take advantage of this plea and 
to refuse to go to arbitration at the in- 
, stance of the transferor. 

The transferor has to thank himself 
for the consequence of his own act in 
transferring his claim under the contract 
which he is permitted to do under the 
law, and thus rendering the submission 
clause practically of no use either to 
himself or to his transferee. If ho wishes 
to transfer the right of enforcing the 
submission clause, he may do so by ob- 
taining the consent of the other party 
to the contract but not otherwise ; and 
there is nothing either in S. 13G, English 
Property Act or in S. 130, T. P. Act, in 
force in India which can be of help to 
him or to his transferee in that behalf. 

Paragraph 1074 of Ilalsbury, Vol. 1 is 
as follows; 

“The submission is binding on the parties 

thereto, and where the subject-matter of the 

reference is capable of assignment, the assignee 

of a party to the submission would bo likewise 
bound.” 

If this passage is read in the light of 

the observations made above, it affords 

no difficulty. The assignee may no doubt 

be compelled by a stay of proceedings 

instituted by him to go to arbitration, 

but that does not moan that it is open 

to him to enforce the submission clause 

on the strength of the assignment of the 

subject-matter of the contract in his 
favour. 

lam therefore of opinion, that in the 
urst place, it was not competent for the 


firm of Dhanasing Sundersingh to trans- 
fer their powers of enforcing the submis- 
sion clause contained in the contract of 
agency, and, in the next place, that firm 
has nob purported to transfer to the op- 
ponents that power. On both these 
grounds the reference to arbitration 
which was made by the opponents in 
exercise of their supposed powers was 
without jurisdiction and the award based 
thereon was likewise without jurisdiction 
and cannot therefore be maintained. 

Before leaving this part of the case, 

I wish to make it clear that the point 
now before us arises out of a transfer of 
the subject-matter of a contract by an 
act of one of the parties to the contract, 
and whatever I have said above refers to 
the effect of such a transfer and not to 
the effect of a transfer by operation of 
law. I have already discussed the effect 
of a transfer by operation of law of pro- 
perty of a bankrupt in Official Receiver 
v. Karsondas (2). There are other cases 
of transfer by operation of law. e. g., by 
death, and the effect of such transfers 
on the submission clause can only be 
considered when there is an occasion 
for it. 

In the end it was faintly suggested 
that as the learned Additional Judicial 
Commissioner had jurisdiction to go into 
the questions whether the reference was 
duly authorized or nob, we have no juris- 
diction to interfere in revision with that 
finding, although it be manifestly wrong. 
Reliance was placed on the dictum of 
their Lordships of the Privy Council in 
Ghulam Jilani v. Muhammad' Hussan 
(3), observations at p. 60 (of 29 I. il.) 
where it is said: 

“That award having been duly made and not 
having been corrected or modified, and the appli- 
cation to sot it aside having been refused, the 
Subordinate Judge had no option but to pro- 
nounce a decree in accordance with it. The Sub- 
ordinate Judge does not appear to have exercised 
a jurisdiction not vested in him by law or to 
have failed to exercise the jurisdiction so vested, 
or to have acted in the exercise of'his jurisdiction 
illegally or with material irregvilarity. He ap- 
pears to have followed strictly the course pres- 
cribed by the Oodo. 

“Inasmuch as their Lordships hold that the 
application in revision was incompetent, it would 
bo a work of supererogation to discuss the various 
objections raised by the api^ellauts in the High 
Court.” 

(2) A. I. R. 1926 Sind 209 = 95 I. C. 750 = 19 
S. L. R 24. 

(3) L19D11 29 Cal. 167=29 I. A. 51=8 Sar. 154 
(P.C.). 
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These observations vrere considered in 
the case of Bhikalal v. Ackaratlal (4), 
where it was held that these observations 
were not intended to deprive the Court 
of revision of interfering with findings of 
a trial Court in arbitration cases where 
such findings fall within the purview of 
S. 115 and the present case comes clearly 
within that section. It has been pointed 
out that the provisions of the Arbitra- 
tion Act are in several respects faulty 
and oftentimes cause great inconvenience, 
and the desirability of amending the pro- 
visions of the Arbitration Act, at an 
early date has been suggested several 
fcimes; see Manilal Motilal v. Gokal Das 
Haoji (5) at p. 265 {of 45 Bom ), but 
nothing has been done so far. 

One of the points of difference between 
the English and the Indian Acts is that 
under the English Act an award filed in 
Court may be enforced as a decree only 
after leave of the Court is obtained. No- 
such leave is required under the Indian 
Act. The result is that where an award 
is alleged to have been improperly pro- 
cured, the Court has not merely to refuse 
leave to enforce the award and refer the 
parties to a regular suit, but it must go 
into the question and finally decide the 
matter. This the Court is required to 
do when the person against whom an 
award is made moves the Court to take 
the award off its file, and unless he does 
that, the award is liable to be enforced 
against him as a decree except in those 
rare cases where the award is on the face 
of it unenforceable in law and the Court 
declines it suo motu to enforce. In deal- 
ing with an application to take an award 
off the file, the Court is oftentimes re- 
quired to deal with points which affect 
its own jurisdiction and not merely with 
points admittedly within its jurisdiction. 
Where points arise which affect the juris- 
diction of the Court itself, the Court may 
no doubt adjudicate upon them but its 
decision on those points is not final and 
is subject to interference in revision : see 
Hassomal v. Kodumal (6) and Dattaram 
MunsJii V. Harjimal & Sons (7). 

If there was no valid reference the 

(4) A. I. R. 1925 Bom. 341 = 87 I. C. 910=49 
Bom. 535. 

(5) A. I. R. 1921 Bom. 310 = 59 I. C. 53 = 45 

Bom. 245. 

(6) A- I. R. 1927 Sind 239=104 I. C. 342 = 22 
S. L. R. 135. 

(7) A. I. R. 1930 Sind 170 = 121 I. C. 161=24 
S. L. R. 145. 
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Court had no jurisdiction to file the re- 
ference and the award based thereon. In 
so far as the Court was required to ad- 
judicate on the validity of the reference, 
its decision is not final and is open to 
revision. There is therefore no sub- 
stance in this plea. For these reasons, 
we hold that the reference and the award 
were improperly procured by the oppon- 
ents in so far as they had no power to 
enforce the submission clause, and we 
accordingly order the award to be taken 
off the file. In the circumstances of this 
case, and in view of the fact that the 
point in issue was not covered by any 
Indian decision on the point, we think 
each party should bear his own costs 
throughout. 

S.n./R.k. Application alloiued. 

A. I. R. 1932 Sind 131 

Milne, J. C. and Rupchand, A. J. C, 

(Bhai) Partab Dialdas and others — 
Appellants. 

V. 

The Hyderabad Municipality — Res- 
pondents. 

First Appeal No. 61 of 1928, Decided 
on 15th October 1931. 

(a) Tort — Negligence — Damages — Statu- 
tory powers •“ Corporation is not liable in 
damages unless these powers are negligently 
exercised. 

A corporation in the exercise of powers derived 
from statutes is not liable in damages unless 
these powers are negligent!}" exercised. The same 
principle applies even where the powers are 
permissive. LB 136 0 1] 

❖ (b) Tort — Negligence — Burden of proof is 
on plaintiff — He must prove facts incon- 
sistent with due diligence. 

The ordinary rule applicable to a suit based 
on negligence not arising out of contract is that 
the burden is always on the plaintiff to prove 
that he suffered the loss complained of in conse- 
quence of the negligence of the defendant. In or- 
der to discharge the burden he must prove facts 
inconsistent with due diligence : where evidence 
adduced by him is equally consistent with the 
existence or non-existepce of negligence, he is 
out of Court. [P 132 C 2] 

P owned a plot of land with a building thereon. 
To the north of the building there was a small 
narrow municipal street in which the Munici- 
pality had in 1877-80 laid its main pipe for 
supply of water to the residents of the locality. 
The pipe was at a depth of 8 or 9 feet below the 
surface of the street.* There was a leakage from 
the pipe and owing to the pipe being at such a 
long distance from the surface the water did 
not come up to the surface but collected under 
P’s building and percolated in all directions. 
Damage was caused to P’a building and he sued, 
the Municipality in damages. Evidence showed 
that the damage was caused by a blow out of 
one of the lead joints at the connexions of two 


Partab Dialdas v. Hyderabad Muncpty. 
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pipes and that the displacement was due pro- 
bably to settlement of the ground of a lane above 
the pipes. But no further attempt was made 
to give evidence of : (a) the condition of the sur- 
rounding surface of the street at the time of the 
accident, (b) the ordinary life of such pipes aud 
joints, and (c) the condition in which the pipe 
line and its joint were when it was removed 
after the accident. 

Held : that the burden of proof was on P to 
establish that the leakage was due to the negli- 
gence of the defendant, and as there was no 
evidence to prove definitels the cause of the 
leakage, the mere fact that the leakage took 
place under the circumstances which were con- 
sistent both with the existenre and non-exis- 
tence of negligence would be insufiicicnt to shift 
the onus on the defendant to establish the real 
auise of such leakage: 1 /. A. 3C4 (P.C.) ; 
Jdyth V. Birmingham 25 B. J. 212 ; Green 
Chelsc'i H ater U orhs 70 B. T. 547 and 35 Bom. 
492, lid on. ; Kc'irney v, London Brighton and 
South Goad By. Co (1870) 5 Q B. 411 ; Piggcl 
V. Eadern County Tiy. Co. (184C) 71 B. R. 
32/ , 24 786 ; Scott v. London Boch Co. 

140 li. R. C2 / and li ing v. London Gen Omnihufi 
Co. (1909) 2 K. B. C52, List. \ Ca^e law referred. 

[P134 C2,P 135 0 11 

Khanchand Copaldas- for Appellants. 

Tahilram fdaniram—iov Respondents. 

Rupchand, A. J. C.— This appeal 
arises out of a suit instituted by the 
plaintiffs-appellants for recovery of dam- 
ages caused to their building. The fol- 
lowing facts are either admitted or 
have been proved by reliable evidence : 

(a) That the damage was caused by 
water w'hich had leaked from a water 
main of tlie defendants ; (b) that this 
main was laid prior to the year 1880, that 
is to say, more than d8 years before the 
date of the accident ; (c) that it had 
been laid about six feet below the level 
of the street and that therefore the leak- 
age was not detected as early as it might 
otherwise have been ; (d) that the leak, 
age was due to a lead joint between two 
pipes having given way ; (e) that shortly 
before the present leakage there had been 
leakage of water from the same water 
main, but at a di'derent place which was 
due to the bursting of a pijio ; and (f) 
that six montlis after tlie leakage in suit 
the defenebants renewed the whole pipe 
line by another. 

There is no reliable evidence on the 
record to prove affirmatively the cause of 
the lead joint having given way. On 
this point all that we have is the evi- 
dence of the Engineer of the defendants 
who was examined on commission, which 
IS contained in the following three ques- 
tions, Ncs. 10, 12 and 13, and their an- 
swers ; 


Q. After the ground was dug anl the pipe ex- 
posed, what did you see? 

A. I found that a lead joint on the Sonara 
lane main had blown. 

^Vhat was the condition of the lead joint ? 

A. The lead joint had been displaced. This 
displacement was due probably to settlement of 
the ground of the Sonara lane above the main 
pipe. . 

Q. W hat did you do when you found the lead 
joint blown out aud the water leakage ? 

A. I pushed the same joint back and cbaulked 
it in 15 minutes. 

No attempt appears to have been made 
by either party to give evidence of : (a) 
the condition of the surrounding surface 
of the street at the time of the accident, 
(h) the ordinary life of such pipes and 
joints, and (c) the condition in which the 
pipe line and its joints were when it was 
removed. There is therefore no reliable 
evidence to prove definitely the cause of 
the leakage ; and the whole case depends 
on the question w’hether the onus of 
proving that the leakage was due to 
negligence or such want of care as was 
required of the defendants to maintain 
their water-works in efficient condition, 
and if so, has that onus been duly dis- 
charged ? 

Now, the ordinary rule applicable to 
a suit based on negligence not arising 
out of a contract is, that the burdenj 
is always on the plaintiff to prove that 
he suffered the loss complained of in 
consequence of the negligence of the 
defendant. In order to discharge that 
burden he must prove facts inconsis- 
tent with due diligence : where evidence 
adduced by him is equally consis 
tent with the existence or non-exis- 
tence of negligence he is out of Court*. 
Waleelin v. L. k S. IF. By, (l). Bird v. 
G. N. Boy Co, (2), Czech v. G, S, N. k 
Co, (3), Smith y. Midland By. Co. (4). 
Where however negligence on the part 
of the defendant, which might have caused 
the injury is established, it is sufficient 
to prove facts w'hich show a greater 
likelihood that the injury was due to the 
defondant*s negligence than otherwise: 
Fcnna v. Clare Co (5), Smith v. Midland 
By. Co. (3). In the present case, there 
is no evidence to prove that the defen- 
dants were as a matter of fact negligent 

(1) [1887] 12 a", a 41=56 L. J. Q B. 229=65 
L. T. 709=35 W. R. 141=61 J. P. 404. 

(2) US581 28 L. J. Ex. 3. 

(3) 11809] 87 L J. C. P. 8=3 0. P. 14=17 
L T. 24G=1G W, R. 130. 

(4) [1887] 57 L. T. 818=52 J. P. 262. 

(5) L18061 1 Q. B. 199=G4 L. J. Q. B. 238=15 
R. 220. 
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and therefore, if the general rule of proof 
of negligence applies, the mere fact that 
the leakage took place under the circum- 
stances which are consistent both with 
the existence and non-existence of negli- 
gence would be insufficient to shift the 
onus on the defendant to establish the 


real cause of such leakage. 

The general rule stated above, is no 
doubt subject to several exceptions; one 
of such exceptions is that established by 
the leading case of Hylands v. Flet- 
cher (6). In that case the plaintiffs, the 
owners of a mine, sued for damages, the 
defendants, owners of some adjacent land 
who had constructed a reservoir on their 
own land, for the purpose of working a 
mill, from which reservoir the water 
flowed through some disused mining 
works into the plaintiffs’ mine and flooded 
it. It was held by the Exchequer Cham- 
ber and the House of Lords that the 
plaintiffs were entitled to damages against 
the defendants. 

In the Exchequer Chamber Black- 
burn, J., said: 


“We think that the true rule of law is that 
the person, who for his own purposes brings on 
his land and collects and keeps there anything 
likely to do mischief if it escapes, must keep it 
at his peril; and if he does not do so, is prima 
facia answerable for all the damage which is the 
natural consequence of the escape. Ho can ex- 
cuse himself by showing that the escape was 
owing to the plaintiff’s default; or, perhaps, that 
the escape was the consequence of vis major, or 
the act of God, but as nothing of this sort exists 
here, it is unnecessary to inquire what excuse 
would be sufficient. The general rule, as above 
stated, seems on principle just. The person 
whose grass or corn is eaten down by escaping 
cattle of his neighbour, or whose mine is flooded 
by the water from his neighbour’s reservoir, or 
whose cellar is invaded by the filth of his neigh- 
bour’s privy, or whose habitation is made un- 
healthy by the fumes, and noisome vapours of his 
neighbour's alkali works, is damnified without 
any fault of his own; and it seems but reasonable 
and just that the neighbour who has brought 
something on his own property (which was not 
naturally there) harmless to others so long as it 
is confined to his own property, but which he 
knows will be mischievous if it gets on to his 
neighbeurs, should be obliged to make good the 
damage which ensues if he dees not succeed in 
confining it to his own property. But for his 
act in bringing it there, no mischief could have 
accrued, and it seems but just that he should at 
his peril keep it there, so that no mischief may 
accrue, or answer for the natural and anticipated 
consequence. And upon authority this we think 
is established to be the law, whether the things 
so brought be beasts, or water or filth 
stenches.” 


or 


(6) [1869] 3 H. L. 330=37 L. J. E.X. 161=19 
L. T. 220. 


These observations received the ap- 
proval of the Lord Chancellor (Lord 
Cairns) and Lord Cranworfch in the House 
of Lords. In support of this principle 
Lord Cran worth further said: 

‘Tf a person brings and accumulates on his 
land anything which, if it should escape may 
cause damage to his neighbour, he does so at his 
peril. If it does escape and cause damage, he is 
rcsponsiblo, however careful he may have b:en 
and whatever precautions he may have taken to 
prevent the damage . . . and the doctrine is 
founded in good sense. For when one person, in 
managing his own affairs, causes, however inno- 
cently, damage to another, it is obviously only 
just that he should be the party to suffer. He is 
bound sic uteri tuo ut alienum non l^edis." 

But as pointed out by their Lordships 
of the Privy Council in the Madras By. 
Co. V, Zamindar of Carvetnagaram (7) 
the principle laid down in the above case 
that a man, in exercising a right which 
belongs to him may be liable, without 
negligence, for injury done to another 
person has been held to be inapplicable 
to rights conferred by statute. 

An attempt has been made to distin- 
guish the Privy Council case by arguing 
that the power conferred by the Bombay 
District Municipal Act on the defendants 
to maintain water- works was permissive 
and not obligatory. But the observations 
of their Lordships of the Privy Council 
equally apply to permissive powers. For 
as observed by thair Lordships, the legis- 
lature may be presumed to have con- 
ferred special powers on persons or com- 
panies not without being satisfied that 
the exercise of them would be for the 
benefit of the public as well as of the 
parties. Reference was made by their 
Lordships to the case of Blyth v. Birmin- 
gham Water Works Co. (8) which was a 
case of permissive powers. 

In several reported cases both Indian 
and English, the rule in Bylands v. Flet- 
cher (6) has not been applied where dam- 
age has been caused by the works carried 
out and maintained by defendants in 
exercise of permissive powers vested in 
them by statute. It will be sufficient to 
refer to the case of Green v. Chelsea 
Water Works (9) a case more or less simi- 
lar to the present. In that case damage 
was caused to the plaintiff’s property by 
a burst in a main belonging to the^ water 
works company and in dealing with the 

1 T. A. 361=24 \v. R. 279=11 
Beug. L. R. 209=3 Sar. 301 (P. C.). 

(3) [1850J 25 L. J. Ex. 212=11 Ex. 731=2 
Jur. (u. s ) 333=4 V/. R. 291. 

(9) US91] 70 L. T. 517. 
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applicability of the rule laid down in 
Eylands v. Fletcher (6) Lindley, L. J., 
has observed; 

“That case is not to bo extended be 3 -ond the 
legitimate principle on which the House of Lords 
decided it. If it was extended so far as straight 
logic might require it would be a very oppressive 
decision, hlere the defendant company were 
only doing what tiiey were authorized to do by 
Act, and, as they were not guilty of negligence, 
they are not liable.” 

It was no doubt open to the plaintiffs 
to rely upon the presumption of law that 
the mischief complained 'of should bi 
deemed to have been caused by the de 
fondant s act or omission when the cause 
of such mischief was apparently under 
their control or the control of their 
servants. This rule was declared by the 
Exchequer Chamber in 1865 in the case of 
Scott V, London Dock Co. (10) in the fol- 
lowing terms: 

‘ There must be reasonable evidence of negli- 
gence. But where the thing is shown to be 
under the management of the defendant or his 
servants, and the accident is such as in the 
ordinary course of things does not happen if 
those who have management use proper care 
it affords reasonable evidence in the absence of 
explanation by the defendants that the acci- 
dent arose from want of care.” 

Before the above rule can be applied 
both conditions laid down above, namely, 

(I) the thing should be under the 
management of the defendant and (2) 
that in the ordinary course of events 
the accident should not have happened 
if the defendant had taken proper care 
must be satisfied: Win(j v. Loyidon Gene- 
ral Omnibus Co. (ll). 

The present case stands on a different 
footing than that of Chont Mai v. The 
River Steam Navigation Co. (12) where 
both these conditions may be said to 
have been fulfilled. In that case, the 
plaintiff s goods wliich were destroyed 
by fire were in the possession and con- 
trol of the defendant company and it 
was held that the occurrence of the tire 
under the circumstances disclosed in that 
case was in itself evidence of negligence. 
It is true that the water mains of the 
defendants are under their control and 
management but the same thing does not 
apply to the soil whore they are laid. 
The buildings on either side of the 
street are subject to constant changes. 
It is i n evidence that the_nlaintiff’Q own 

fio) 140 R, R. G27. 

(II) L10091 2 K. B. G52=78 L. J. K. B. 1CG3= 
101 L. T. 411=7:IJ. I>. 42Q=7 L. G. K 
109?=5.3 S. J. 713=55 T. L. R. 729 

(12) [1897] 24 Cal 780=1 C. W. N. 500. 


building had undergone several changes, 
shortly before the accident. The soil of 
the street itself is often removed to 
permit of water connexion being given to 
adjoining owners and is subject to heavy 
traffic of men and materials passing 
over it. These factors can hardly be said 
to be under the control of the defendants. 
No negligence can fairly be attributed 
to the defendants in laying the water 
mains. The water mains had existed 
there for a period of 48 years, and the 
only proof of leakage is that of the ac- 
cident in suit and one more leakage 
shortly before this accident which waa 
due to a burst in a pipe according to the 
Chief Officer, and which was due to a 
leakage in a private water connexion ac- 
cording to the Engineer. It may there- 
fore be fairly presumed that the pipes 
had been properly joined together when 
they were laid. That being so the 
possibility of the joint giving way 
might be due either to its being worn 
out by use for such a long period or by 
surface of the street having subsided or 
by both. Had there been evidence as to 
the life of a lead joint, a good deal 
might have been said in favour of one or 
the other of these three possible theories 
but that evidence is unfortunately want- 
ing. The only complaint alleged to have 
been made by the plaintiffs to the de- 
fendants before the accident was not 
that of the pipe line being old but of its 
being imbedded below a certain depth the 
idea iieing that in the event of leakage 
the water was not likely to come up to 
fche surface of the street but to flow into 
foundations of adjoining properties caus- 
ing damage. 

Assuming that this complaint was 
made, it is by itself no proof of the pipe 
line being worn out so as to raise the 
presumption of want of duo care in 
keeping the pipe lino in good order and 
condition. It is, at most evidence of 
the fact that slightly more damage was 
caused to the plaintiff's in consequence 
of the leakage not being discovered ear- 
lier. This is one of those difficult cases on 
the, border line where on account of want 
of evidence the Court cannot help a plain- 
tiff although it may sympathize with 
him. After all he and his legal advisers are 
to blanio for rot placing such evidence 
on the record as was in their power. It 
was within their competence to lead ex- 
pert evidence and to question the Muni- 
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cipal expert witness on such points as 
might have helped to clear the issue, 
and I am not prepared to hold that this 
lis a case in which it can be said that no 
further evidence could possibly have 
been adduced on the point." It is rather 
‘unfortunate that the plaintiffs have suf- 
fered a loss for which they can obtain 
no redress for failure on their part to 
discharge the onus which was placed on 
them. Their suit must therefore, fail 
|but taking into consideration the "cir- 
cumstances of this case and the fact that 
the plaintiffs had a just cause to come 
to Court, we think that each party 
should bear his own costs throughout. 

Milne, J, C.— -This is an appeal 
against the decision of the learned Eirst 
Class Sub-Judge, Hyderabad, in Suit No. 
35 of 1925 brought by the plaintiffs- 
appellants against the Hyderabad Muni- 
cipality. The plaintiffs own a plot of 
land with a building thereon situated in 
the main Bazar, Hyderabad. To the 
north of the building there is a small 
narrow municipal street in which the 
Municipality had in 1877-1880 laid its 
main pipe for supply of water to the 
residents of the locality. The pipe was 
at a depth of about 8 or 9 feet below the 
surface of the street. Some time be- 
fore the accident in question in the pre- 
sent suit this pipe had burst and caused 
some damage to the plaintiff’s building. 
The Municipality repaired the pipe but 
relaid it in the same position about nine 
feet below the surface of the street. 
About the end of December 1924 there 
was leakage from the pipe and owing to 
the pipe being at such a long distance 
from the surface the water did not come 
up to the surface but collected under the 
plaintiff's building and percolated in all 
directions. Damage was caused to the 
plaintiff’s building to the extent of over 
Bs. 9, COO odd. 

It is alleged that the Municipality 
having laid the pipe at a depth of nine 
feet was guilty of misfeasance and gross 
negligence and has committed a breach 
of its ordinary statutory duty and was 
liable in damages to the plaintiff. The 
Municipality in their written statement 
said that the accident was due to the 
fact that the lead joint of the water pipe 
had blown out; therefore there was leak- 
age; they stated there was no mis- 
feasance or negligence on their part; the 
leakage was due to pure accident for 


which the Municipality could not be 
held responsible. The learned Sub-Judge 
held that the defendants were nob guilty 
of misfeasance or breach of their ordinary 
and statutory duties, that the leakage in 
question was purely accidental and that 
the plaintiffs were not entitled to da- 
mages. On appeal the appellants have in 
the first place contended that the Muni- 
cipality is a mere licensee and is there- 
fore liable as an individual ; for this the 
appellants rely on Halsbury Vol. 8, 
para. 856: 

“If the statute is peniiisr.ive only in its terms, 
the corporation will be liable, even in the ab- 
sence of negligence in the same way as an indi- 
vidual.” 

Also on Halsbury Vol. 21, para. 879, 
and on the case of Bama Baoy,Maratha 
Sequeira (13). It has however been 
clearly laid dawn by their Lordships of 
the Privy Council in the case of the 
Madras Railway Co. v. The Zamindar 
of Garvethiagaram (7) that the prin- 
ciple that a man in exercising a right 
may be liable, without negligence, for 
injury done to another person is inappli- 
cable to rights conferred by statutes. 
Their Lordships in particular relied on 
the case of Vaughan v. The Tariff Vale 
Railway Co. (14) and on Blyth v. The 
Birmingham Water Works Co. (8). The 
case of Fletcher v. Rylands (6) was dis- 
tinguished on the ground that the defen- 
dants had no power to do away with the 
tanks from the bursting of which the 
damage was alleged to have been caused 
but were charged by reason of their 
tenure with the duty of preserving and 
repairing them. The appellants rely on 
Charing Cross, West End and City Ele- 
ctricity Supply Co. V. London'.Hydra^tlic 
Poioer Co. (15). But in that case the 
defendants had been definitely deprived 
of the immunity which they had enjoyed 
previously of not being liable for damage 
done by the bursting of the main even 
in the absence of negligence. In Muni- 
cipal Cornmittee, Lahore v. Nand Lai 
(16) it was held that where leakage from 
a Municipal water pipe cracks a house 
and the cause of the bursting of the pipe 
is beyond the control of the committee, 
the committee will not be held to have 
bee n negligent in respect of the actual 

(13) [19191 42 Mad. 790=52 I. G. 92lT 

(14) 5 H. & N. 679=29 L. J. Ex. 217. 

(15) [19131 3 K. B. 442 = 83 L. J. K. B. 116= 

109 L. T. 635=77 J. P. 378 = 29 T L R 
649=11 L.G. R. 1013. ' ' “ 

(16) [1913] 88 P. R. 1913=18 I. 0. 816. 
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breaking of the pipe. If the damage to 
a house is chiefly the result of negligence 
on the part of the servants of the com- 
mittee in failing to take proper action 
when damage is brought to its notice, the 
committee will be responsible. 

There is sufficient English and Indian 
authority then for holding that a cor- 
,'poration in the exerciseof powers derived 
from statute is not liable in damages un- 
less these powers are negligently exer. 
cised. The question then arises on whom 
tlie burden of proof will lie. In the case 
of The Municipality, lluhli v. Ralli Bro- 
thers (17) the suit had been brought 
against the Municipality to recover da- 
mages on the ground of injury caused by 
defendants in carrying out reclamation 
works; it was held that the onus of proof 
of negligence lay on the plaintiffs and if 
neglect in the exorcise of their statutory 
powers and duties was not brought home 
to the Municipality, a suit against them 
must fail as being unsustainable in law. 
Tha contrarv view has been suggested by 
Pollock in his Fjaw of Torts, Edn. 13, 
p. 512, relying on the case of Piggot v. 
Eastern County Railway Co. (18). In 
that case it was held that the damage 
was caused by the escape of sparks from 
one of the defendant’s engines: there was 
no proof that precautions were taken to 
avoid such a mischance. The fact of 
the buildings being fired by sparks esta- 
blished a prima facie case of negligence 
which called upon defendants to show 
that they had adopted some precautions 
to guard against such accidents. Bub 
even here a prima facie case of negligence 
was required. In the present case the 
plaintiffs wore in a position to know 
what had been done by the Municipality 
to keep the pipe in proper repair as it 
was close to their house : and to prove 
what steps if any were reasonably re- 
quired to keep the pipe in proper repair 
jand whether the Municipality had taken 
jthem. I would hold that the ouus is on 
^plaintiffs and that they have not been 
|able to show any prima facie case of 
inegligonco. 

The appellants farther contend that 
even on the assumption that tlio burden 
of proof is on tiiom, they have discharged 
it : res ipsa loquitur. The strongest 
case in their favour quoted by them is 
Korney v. The Lonhvi Brighton an'l 

(17) Liuil] :15 Bom. 4')2— 1'^ I. G. 881. 

(18) tlS-lG] 71 K.R. 327. 


South Coast Railway Co. (19). In that 
case the plaintiff was injured by a brick 
falling from the top of one of the pilas- 
ters on which one of the girders rested. 
It was held that, the defendant being 
bound to use due care in keeping the 
bridge in proper repair so as not to injure 
persons passing along the highway, so 
unusual an occurrence as the falling of a 
brick was prima facie evidence from 
which the jury might infer negligence in 
the defendants. But even in that case 
the property which they were bound to 
repair was much more under the eye of 
the Railway Go. In the present case 
the pipe was at a depth of eight or nine 
feet under the ground. No evidence has 
been led to show that it was usual or 
necessary for the Municipality to dig up 
the mains at stated intervals for the pur- 
pose of ascertaining the condition of tha 
pipes. There is nothing to show that 
the pipe was in bad condition. The evi- 
dence of the Municipal Engineer is that 
the damage was caused by a blow out of 
one of the lead joints at the connexions 
of two pipes. He was of opinion that 
this displacement was due probably to 
settlement of the ground of Sonara lane 
above the pipe. 

The appellants contend that there have 
been previous accidents to the pipe which 
should have put the defendants on the 
alert. One of the plaintiffs (Ex. 46) 
states that the main burst in 1923, his 
property was damaged then. He did not 
see the pipe which had burst; he saw the 
ground excavated. Mr. Richards the 
Municipal Engineer states that to the 
best of his recollection the damage then 
caused was due to a flaw in a private 
connexion. Ex. 86 also gives evidence 
of the previous burst but he does not 
know the reason for the leakage. Even 
if the previous accident had been due to 
a burst in the pipe, the evidence as re- 
gards the accident in question was that 
it was caused by a blow out at the joint. 
The road was dug up on these two occa- 
sions blit there is no evidence that the 
pipe was nob in good condition. There is 
nothing to show that the accident would 
not have happened had proper care been 
taken : cf. Scott v. London ani St. 
Katherine Docks Co. (lO). There is noth- 
ing to show that the pipe was known or 
ought to have been known to be in an 

(19) tlS70] 5Q. B. 411. 
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insecure state : Withers v. The North 
Kent Raihvay Co. (20). I hold therefore 
that there is no presumption of negli- 
gence and that there is no proof of any 
negligence on the part of the defendants. 
I concur therefore in the order proposed 
by my learned brother. 

p.N./r.k. Suit dismissed. 

(•2d) iiFRrK iii. 
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Milne, J. 0. and Rupchand, A. J. G. 

Karamalishah — Appellant. 

V. 

Hussainalishah and others — Respon- 
dents. 

First Appeals Nos. 53 and 55 of 1927, 
Decided on 25th September 1931, against 
decrees passed by First Class, Sub-Judge, 
Sukkur. 

(a) Mahomedan Law — Marriage — Presump- 
tion — Issues by woman who is proved to be 
wife of another cannot be presumed to be 
legitimate — They have to establish divorce of 
their mother by first husband — Nature of 
evidence leading to presumption of marriage 
from long cohabitation with habits and 
reputation considered. 

Legitimacy of marriage can be established 
either by direct evidence of a legal marriage bet- 
ween the father and mother or by indirect evi- 
dence of circumstances from which the existence 
of a valid marriage can be presumed. Where 
certain children are by a woman who is proved to 
he the wife of another there is no presumption 
in favour of their legitimacy. Again merely be- 
cause a person has been living with the wife of 
another a presumption does not arise that she 
was divorced by her first husband. The issues 
from such connexion claiming to be legitimate 
have to prove that there was divorce by the first 
husband. Further there mast be some definite 
evidence before a presumption of marriage from 
long cohabitation with habit and repute can 
arise. First of all, there must be some body of 


neighbours, many or few, or some sort of public, 
large or small, before repute can arise. Again 
the habit and repute which alone is effective 
is habit aad repute of that particular status 
which in the country in question is lawful 
marriage ; 35 Cal. 232 (P. C.) ; A. I.fi, 1929 

P. C. 212 and 10 Mad. 218, Bel. on. ; .*1. I. il. 

1921 Lah. 20, AppL [P 138 C 1, 2] 

(b) Limitation Act (1908), Art. 91 — Suit 
merely disputing legal effect of award and 
not seeking to cancel or to set it aside does 
not fall within Art. 91. 

Where the plaintiff merely seeks to dispute the 
legal effect of the particular clause in the award 
but does not seek to cancel or set aside the 
award, the suit does not come within Art. 91. 
The arbitrator has no power to alter the course 
of legal devolution in a mode at variance with 
the ordinary principles of Mahoinedan law in 
the absence of a special custom prevailing in the 
family. He has no power to make property 
which is divisable by law, indivisible for ever. 
Whatever may be the legal effect of such a clause 
in the award on the party to the reference and 
the award, the arbitrator has no power to pass 
an award so as to affect the heirs of the parties : 
23 All. 383 (P. C.), Foil. [P 142 C 2] 

Asudamal Rewachand and Dipchand 
Chandumal — for Appellant. 

Tahilram Maniram^ior Respondents. 

Rupchand, A. J. C. — These appeals 
arise out of a decree passed by the learned 
First Glass Sub-Judge, Sukkur, decreeing 
the plaintiff's suit for partition of some 
of the properties in suit. Plaintiffs 1 
to 3 claim to be the sons and daughters 
of one Arbabalishah. Plaintiff 4 is an 
assignee from plaintiffs 1 to 3 of l/Jth 
share of their alleged inheritance in 
Arbabalishah's estate in consideration of 
his having agreed to finance them in this 
litigation. 

The chief contesting defendants are 
defendants 1 to 5 and their relationship 
with the deceased Arbabalishah is shown 
in the following tabular statement : 


Umedalisah 
(died many years ago). 


Gounsalishah (died 1905). Kutabalishah. (died before 1905) 

1 I 

! Karamalishah defendant 1 


Arbabalishah Mt. Bakhtak Ahsanalishah Faizalishah = Shakarjan Himatalishah 

(died 1912) defendant 4 died prior to died before defendant 3 defendant 2 

1905. 1905 

Hukmalishah defendant 3. 


Defendants 6 to 14 are either co- 
owners with or alienees from defendants 
1 to 5 in some portions of the property. 
The main question at issue between the 
parties was as to the legitimacy of plain- 
tiffs 1 to 3 and that was decided in their 
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favour by the trial Court. We are afraid 
the evidence on which this finding is 
based is indefinite and is not of a reliable 
nature ; and however disinclined we 
might be to hold that plaintiffs 1 to 3, 
are not proved to be the legitimate chil- 
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diGD of tho dGC6<iS0cl, WG can sgg no way 
out of it. It was open to the plaintiffs 
to establish their legitimacy either by 
direct evidence of a legal marriage bet- 
ween the deceased and their mother Chuti 
or by indirect evidence of circumstances 
from which the existence of a valid mar- 
riage could be presumed. The only direct 
evidence of the marriage is that of Tagi, 
the maternal grandmother of plaintiffs 1 
to 3 Apart from the fact that she is 
deeply interested in her grandchildren 
her evidence is thoroughly unreliable. 

le las made contradictions on various 
points. She admits that one of the al- 
leged vakils to the marriage is living and 
still that witness has not been called. 
She also admits that two of her sons are 
living but wishes the Court to believe 
that they had gone to ply their boats and 
were not present at the marriage of their 
sister with the deceased. The plaintiffs 
had summoned one Mulla Pir Bux to 
prove the marriage. Plaintiff 1 admits 
(at 1.172) that he was called to depose to 
the marriage of Chuti and that he was 
alive but still no explanation has been 
offered why he was not put in the wit- 
ness-box. 

With regard to the presumption arising 
in favour of marriage from evidence of 
conduct and repute, again it would ap- 
pear that the main difliculty in the way 
of the plaintiff is the fact that Chuti was 
admittedly married to Khudahux before 
she went to live with the deceased, and 
tliat Khudabux outlived tlie deceased. 
The plaintiffs wore cognizant of this 
dilliculty. They led evidence to prove 
that Chuti had been divorced by her first 
husband before she wont to live with the 
deceased. But that evidence again is 
that of Tagi, alone, and on this point it 
is altogether hopeless. In her examina- 
tion-in-chief she said that Khudabux di- 
vorced his wife by putting clods of clay 

in her skirt. In cross-examination she 

upon that story 
and said that Khudabux divorced his 
wife by a written deed, that ho took her 
for that purpose to Sukkur and that at 
no time did she see the deed of divorce. 
Ihe alleged deed of divorce has not been 

• I t no further evidence called 

either to prove its execution or even to 
prove by- hearsay that there was a di- 
vorce. Although Khudabux and Chuti 
were dead before the institution of this 
suit all their relatives and other neigh- 


bours were not dead, and no attempt ap- 
pears to have been made to prove the 
factum of the divorce either by direct or 
indirect evidence. If therefore Chuti 
was the wife of another man who had 
not divorced her no rule of presumption 
of legitimacy of marriage can avail 
plaintiffs 1 to 3 who must be held to be 
illegitimate. 

No authority has been cited before us 
to show that merely because a person 
has been Hying with the wife of another 
a presumption arises that she wasdivorced 
by her first husband. On the contrary 
the authorities are the other way. 

In Taylor v. Taylor (l) it was held 
that a legal marriage cannot be inferred 
from mere cohabitation when the actual 
fact of an earlier marriage is proved. 

In re Millard (2) at p. 221, their 
Lordships said: 

“The second question is, whether that mar- 
riage had been legally dissolved at the date of 
the alleged Christian marriage. Mr. Laing con- 
tends that it is dissoluble by Canon law and that 
though there is no evidence on record that it was 
so dissolved, there is a legal presumption — th& 
marriage having been performed — that all tho 
necessary preliminaries were properly observed. 

Wo are clearly of opinion that in this case 
there is no such presumption. The rule we are 
asked to apply to the facts before us is, that 
when once a marriage in fact has been proved, 
there arises a presumption, in the absence of 
evidence to the contrary, 'that there has alsa 
been a marriage in law. There can be no such 
presumption as to a form of marriage gone 
through, when a former valid subsisting marriage 
has been proved. In such case the onus is en- 
tirely upon the defence to show that the earlier 
subsisting marriage has been validly dissolved.** 

In Indar Singh v. Thakar Singh (3) 
ati p. 395 (of 63 I.C.) Leslie Jones, J., ob- 
served: 

“There is, in my opinion, no room for any 
doubt, that Mt. ^lithana was enticed away from 
her husband by Uttam Singh and that the hus- 
band survived the birth of the plaintiff by many 
years. There is nothing surprising in the fact 
that the husband did not take legal action 
against Uttam Singh having regard to the re- 
lative positions of the two men, and to the fact 
that this incident took place many years ago at 
a time when social status was a more important 
factor than it m.\y be now . . . and the continued 
existence of her husband formed an insurmoun- 
table impediment to his legitimacy.** t 

These observations apply equally to 
the present case. Khudabux was after 
all a petty boatman and the fact that he 
did not reclaim his wife, from the de- 
ceased, an influential zaraindar and a 

"(TTS Lee 274 = fcrE. R. 339. “ 

(2) L1887] 10 Mad. 218=1 Weir 666. 

(3) A.I.R. 1021 Lah. 20=03 I.C. 387=2 Lah. 

207. 
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Sayed does not count for much and does 

not raise a presumption of divorce. Mr. 

Tahilram has contended that according to 

Mahomedan law marriage with a woman 

■who has got her husband living is not 

illegal but invalid. He has drawn our 

attention to the passage appearing at 

p. 201, Vol. 2, Edn. 5, Ameer Ali’s Ma- 

homedan Law which reads as follows ; 

“A marriage contracted in the bona fide belief 
on the part of the husband that the woman 
was a widow or the divorcee of another man 
{when, as a matter of fcict, the former husband 
of the woman was not dead, or had not divorced 
her, as the case may be) gave rise to the same 
consequences as an invalid marriage. The man 
is not subject to hadd or the punishment for 
fornication, and the issues of the union are held 
to be his legitimate offspring.” 

No authority has been cited by the 
learned author in support of this princi- 
ple which therefore rests merely on the 
ancient Mahomedan texts. In view of 
the provisions of the Penal Code which 
provide punishment for adultery and 
bigamy it is difficult to see how this 
principle can be given effect to by our 
Courts. But it is not necessary to go into 
that point in the present case, because 
there is no evidence of an actual mar- 
riage between the deceased and Chuti. 
All that is relied upon is the general pre- 
sumption of law in favour of a marriage 
arising from long cohabitation. So far as 
that is concerned it will appear that in 
the case of Nur Ullah Khan v. Mahomed 
Shafiq Ullah Khan, AJ,R. 1929 P. C. 212, 
their Lordships of the Privy Council did 
not raise any such presumption and held 
that where it is found that certain child- 
ren were by a woman who was at the 
time proved to have been married to 
another, no rules of presumption of legi- 
timacy of marriage can avail the children 
who must be held to be illegitimate. 

It is no doubt true that in the Bre- 
adalbane case (4) it was held that a con- 
nexion commencing in adultery may, on 
ceasing to be adulterous by the prior 
marriage having been validly dissolved, 
becomes matrimonial by consent and may 
be evidenced by habit and repute the par- 
ties being at liberty to intermarry, that 
the alteration in the character of the con- 
nexion from adultery to matrimony need 
not be indicated by any public act or by 
any observable change in the outward 
demonstration and that it was not neces- 
sary to prove the specific period when 
the consent was interchanged. But that 

(4) [1967] 1 Sc. App. 182=^2 H.L. (Sc) 269. 


case again has clearly no application for 
want of proof that either before or after 
Chuti went to live with Khudabux 
there was a dissolution of marriage bet- 
ween her and Khudabux. In this con- 
nexion we might observe that the defen- 
dants have given evidence to prove that 
Chuti was never divorced and that she 
lived for some time with Khudabux and 
for some time with Arbabalishah. But 
we attach no weight to that evidence. 
We are of opinion that the burden was 
on plaintiffs 1 to 3 to prove a divorce by 
Khudabux of Chuti and having failed to 
prove that no presumption of marriage of 
Chuti with Arbabalishah and their legiti- 
macy can be raised. That being so the evi- 
dence of conduct and habit however strong 
would not raise the presumption of mar- 
riage either under S. 114, Evidence Act, 
or under the ^Mahomedan law as interpre- 
ted by the rulings of the Privy Council. 

In view of this finding the plaintiffs 
are out of Court. But apart from this in- 
surmountable difficulty in their way the 
plaintiffs have not even led sufficient evi- 
dence of conduct and repute to warrant 
the presumption of marriage. Before 
dealing with the evidence in this case it 
is necessary to bear in mind the very 
weighty observations of their Lordships 
of the Privy Council in Ma Wun Di v. 
Ma Kin (o) at p. 239 where it is said: 

‘‘The case however deserved attention, for 
there has been a strong appeal made to the 
general presumption of marriage arising from co- 
habitation with habit and repute. It is neces- 
sary, before applying this presumption, to make 
sure that we have got the conditions necessary 
for its existence. It is not superfluous to suggest 
that first of all, there must be some body of 
neighbours many or few or some sort of public, 
large or small, before repute can arise. Again the 
habit and repute, which alone is effective is habit 
and repute of that particular status which, in 
the country in question is lawful marriage. The 
difference between English and original customs 
about the relations of the sexes makes such cau- 
tion especially necessary. Among most English 
people open cohabitation without marriage is so 
uncommon that the fact of cohabitation in many 
classes of society of itself sets up, as matter of 
fact, a repute of marriage. But, in countries 
where customs are different, it is necessary to be 
more discriminating, more especially owing to 
laxity with which the word “wife” is used by 
witnesses in regard to connexions not reprobated 
by opinion but not constituting marriage.” 

No maternal or paternal relation, 
neighbour or friend of the deceased has 
been called to prove that the deceased 
and Chuti lived as man and wife or that 

(5) [1907] 35 Cal. 232=35 LA. 41=4 L.B.R. 

175 (P.C.), 
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they were treated as such. The whole of 
the evidence on this point consists of a 
certified copy of an entry from the Birth 
Eegister of 1897, and the testimony of (a) 
plaintiffs 1 and 2 (b) their grandmother 
Tagi and (c) one Tekchand a native physi- 
cian who was sometimes called in by the 
deceased to attend on Chuti. The evi- 
dence of plaintiffs 1 and 2 aod Tagi is not 
only interested but is too vague to carry 
conviction. They give no details what- 
soever of the occasions when the deceased 
either declared or acted in a manner so 
as to represent himself to be the husband 

?>, of plaintiffs 1 to 3. 

1 laintitf 1, like his grandmother was pre- 
pared to say everything that he thought 
would help his-^case. His version that 
Gounsahshah father of the deceased was 
liresent on his circumcision ceremony 
could not possibly be true in view of the 
I)roved fact that in 1905 the old man 
made a will declaring that he was dis- 
pleased with the deceased and that he 
disowned him altogether. All that Tek- 
chand states is that the deceased treated 
plaintiffs 1 and 2 as sons and that Chuti 
observed pardali. At the same time he 
has definitely stated that he does not 
know if the deceased and Chuti were 
legally married. 


His testimony that the deceased tre 
ted plaintiffs 1 and 2 as sons is in no wj 
inconsistent with their illegitimacy ar 
is not without more sufficient proof eithi 
of their legitimacy or of the marriage 
the deceased to Cluiti. The evidence thi 
Chuti observed pardali is equally consi 
tent with her being a mistress and doi 
not prove marriage. It is only a circun 
stance to be considered when the fact ( 
marriage is in issue : see the observ: 
tions of Lord Sliaw in Mahlhat Ali Kho 
V. Mahomed Ibrahim Khan (l), an appe 
from the North-West Frontier Provinc 
.4 /.AM929 P.C. 135, 138 at p. 20! 

The evidence of Tekchand, even if tru 
does not therefore form a substanti; 
foundation from which a presumption ( 
marriage may he validly raised, and moi 

so when a 1 thesurrounding circumstanc, 

are the other way. The deceased was 
Sayad witli a largo following of disciple 
He was married to Bakhtal who was ah 
a bayad woman and a relative of his c 
his father’s side. She lived in the famil 
house at Sukkur. Chuti belonged 
low caste. She was a flshorwoman 
ready married to a boatman. She ■ 


not brought into the family house but 
lived in the hamlet of Gounspur which 
consisted of 15 or 16 huts c>onstrucled on 
a portion of one of the agricultural lands- 
belonging to the deceased and his co- 
sharers. Thehut in which Chuti lived could 
hardly be called a house or be considered 
fit for a respectable Sayad family to live 
in. Plaintiff 1 admits (L. 199) that this 
hut which he calls a house has 

"two outer doorways but no doors fitted (o them 
and the wall in front of these doorways is as 
high as the height of a man.” 

Plaintiffs 1 to 3 did not marry during 
the lifetime of the deceased, nor were 
plaintiffs 1 and 2 given any educa- 
tion. It is true that shortly before the 
death of the deceased he was taken to hie 
family house at Sukkur. Plaintiffs 1 and 

2 say that they and Chuti also went with 
him to live in a part of the family house. 
Lven if this be true, they admittedly left 
the family house within a short time 
after his death. When asked to explain 
the cause of it Ghulam Easulshah plain- 
tiff 2 has said ; 

I can’t say why the Sayads turned us out cf 

their haveli hers. We were deprived of our pro* 

perty and turned out of the haveli Bimultane* 
ously.” 

They then went to live with their 
grandmother. Chuti died in her grand- 
mother’s house five or six years after. 
She was not buried in the family burial 
ground of the Sayads but in the burial 
ground near her mother’s village by the 
side of the graves of other fishermen. It 
is somewhat amusing to read the expla- 
nation given by Tagi with regard to this. 
She states : 

"Sayad Karamnlishah said: if you had sent me 
a word I would have got a grave ready in ad- 
vance, but nowit is late. My sons also said: 
"Chutan is of our blood” let her be in our grave- 
yard. Wo shall bury her here.” 

This evidence hardly requires any com- 
ment. Plaintiffs 1 and 3 have married since 
their father’s death but they have ad- 
mittedly married strangers to the family 
of the Sayads. On the top of this we 
have the admitted fact that plaintiffs 1 to 

3 were excluded from enjoyment of the 
property of the deceased immediately 
after his death except in respect of a cer- 
tain small portion of the property which 
they alienated and to which reference 
will presently he made, and that it waa 
not until after the expiry of nearly nine 
years and about three or four years after the 
death of both Khuda Bux and Chuti that 
the present suit was filed. 



Kaeamalishah y. Hossainalishah (Rupchand, A. J. C.) 


1932 

It is at least arguable that hai plain- 
tiffs 1 to 3 instituted the suit before the 
death of Khudabux the fact whether 
Khudabux had divorced his wife or not 
would have been capable of proof by 
direct evidence. The entry in the Birth 
Eegister of 1897, which refers to plain- 
tiff 2 as son of the deceased, is equally of 
no consequence. Apart from the fact 
that it does not show who reported the 
birth, it is not usual to distinguish 
between legitimate and illegitimate 
children in the birth register. They 
would equally be described as sons. No 
entry from the birth register of plaintiffs 
1 and 2 has however been produced. In 
case of Ma Wiin Di Y. Ma Kin (5), re- 
ferred to above, even the expression 
“wife” and the application for a pass- 
port was not considered in the circum- 
stances of that case as sufficient evidence 
of repute. The evidence of the conduct 
subsequent to the death of the deceased 
relied upon by the plaintiffs stands on 
no firmer footing. 

It appears that a very small portion 
of the property left by the deceased was 
entered in the revenue records in the 
names of two wives of the deceased each 
being shown as entitled to eight pies 
share therein. Their names were not 
mentioned, but it is said that the entries 
refer to Chuti and Bakhtal. But none of 
the properties appears to have been 
transferred to the names of plaintiffs 1 
to 3. Except the certified copies of the 
Eecord of Eights which have been exhi- 
bited no other papers have been produced 
to show under what circumstances these 
entries came to be made. It is therefore 
difficult to know how these entries were 
made. But they do not prove much. If 
the deceased left no issue Bakhtal was 
entitled to l/Ith share in his estate and 
it was within her competence to give 
one-half of her share in some of the pro- 
perty of the deceased to Chuti whether 
she was the wedded wife of the deceased 
or not. If she did that none of defen- 
dants 1 to 3 could object to it. 

No questions have been put to the 
plaintiffs to show under what circum- 
stances these entries were made, and 
also why they did not ask for their 
names being entered as heirs. In 1918 
plaintiffs 1 and 2 dealt with a part of 
the property entered in the names of the 
widows of the deceased. The sale deed 
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(Ex. 154) which is for Es. 1.000 reads as 
follows; , ^ r 1 

“Where as the share out of one plot of lana 
bearing City Survey No. 1 of Sheet D No. 9. 

* * * was required by the deceased Sayad Araba- 
balishah * * *and the said share was subsequent- 
ly on the death of the said Arbabalishah 
acquired by his two (i. e. first and second) wives 
and we the executants being the sons of the 
said Arbabalishah by his second wife who hav* 
ing died away have acquired her share out of 
the said plot we have hereby sold, etc.” 

Plaintiffs 1 and 2 were identified by 
defendant 2 before the Eegistrar. ^ On 
the same day plaintiffs 1 and 2 received 
Es. 50 as consideration for the excess 
area found on measurement of a portion 
of the same survey number which had 
been sold by the deceased to one Boolo 
butcher, and passed a sale deed in favour 
of Boolo’s transferring him the excess 
area of land which was already in his 
possession. This deed is Ex. 215. It is 
attested by defendant 2. Considerable 
reliance has been placed on these two 
pieces of conduct. But what is the 
legal effect. In the first place there is 
no presumption that defendant 2 knew 
the contents of the documents and all 
that his conduct shows is that he did not 
object to the executants representing 
themselves to be as sons of the deceased. 
But they were his sons although not legi- 
timate. Even if he be presumed to 
know the contents of the documents. 
Ex. 154 recites that plaintiffs 1 and 2 
had inherited their mother’s share which 
they were selling; and if their mother got 
that share as a gift from Bakhtal, or as a 
matter of that from the deceased him- 
self, defendant 2 could not object to the 
sales. 

The only other piece of documentary 
evidence upon which plaintiffs 1 to 3 
have relied is the proceedings in the suit 
of 1915. That suit was filed by a mort- 
gagee. The mortgage deed was admit- 
tedly executed by the deceased and his 
brother Eaizal Shah, plaintiffs 1 to 3. 
Chuti and defendants 2 to 5 were all 
sued as co-defendants. Plaintiffs 1 to 3 
and defendants 1 and 2 were represented 
by the same pleader. The written state- 
ment filed by the pleader is not on the 
record but it is said that it contained no 
averment on behalf of defendants 1 to 3 
that plaintiffs 1 to 3 were not the legiti- 
mate sons of the deceased and that 
Chuti was not legally his wedded wife, 
although a plea was taken in that case 
that defendant.Shakar Jhan was not the 
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wedded wife of Faizalshah. Be that as 
it may, it is not of much value to plain- 
tiffs 1 to 3 in this suit. The deceased 
was a co-mortgagor and his estate was 
liable for the claim in suit. Failure to 
raise this plea does not attract the ap- 
plicability of the doctrine of res judicata 
or of estoppel by record. Nor does it 
amount to an estoppel by conduct. It is, 
at most, a negligent omission to mention 
a fact which w'as in no way material for 
the purposes of that suit. No jnesumption 
arises that plaintiffs 1 to 3 and their 
mother were meant by the other defen- 
dants to believe that they were legitimate 
sons and wedded wife respectively of the 
deceased. Nor has anything been shown 
or suggested that plaintiffs 1 to 3 or 
their mother acted upon this omission in 
the pleadings to their prejudice as to avail 
themselv'es of the plea of estoppel. As a 
matter of fact no plea of estoppel has 
been raised in the pleadings. 

For these reasons we hold that plain- 
tiffs 1 to 3 have failed to prove that they 
are legitimate sons of the deceased and 
that their suit therefore fails. In view 
of this finding it is hardly necessary for 
us to go into the other points in issue 
between the parties. But as the case is 
likely to go in appeal to their Lordships 
of the Privy Council, it will be as well 
if we briefly deal with the other points. 


It is argued on behalf of defendant 
that the suit is not in proper form, tho 
in view of the award of 1011 the onl 
relief which plaintiffs 1 to 3 are entitle 
to clairn is under that award, and that i 
this suit is treated as a suit for settin 
aside the award, it is barred by Art. 9] 
im. Act. None of these grounds is we] 
founded. It is no doubt true that plain 
titts 1 to 3 claimed partition of the whol 
property which was possessed by Goun 
sa IS la 1 as a tenant-in-common wit 
defendant 1, but plaintiffs 1 to 3 faile 

could be behind such portions of th 
award as were legal or reopen tlie parfci 

thereJ ’'“i, pursuanc 

by the award to be alienable. So far a 
plainttff^ • been granted to th 

tTZ f f, eomplet 

t o all the arg uments advanced b' 

y — , » _ ^ ■ 


(G) [1901] 23 All. 383=28 I. A. Ill (P.C.). 


the learned pleader. In that case their 
Lordships have said at p. 391 : 

“ Neither does the contention that 01. 5 is 
ultra vires and invalid brings the case within 
the Act (Art. 91, Lim. Act). The plaintiS 
disputes the legal effect of that particular clause, 
but does not seek to cancel or set aside the 
award. On the contrary he seeks to enforce it 
so far as it is operative in point of law. As 
regards the effect of Cl. 5, their Lordships agree 
with the Judicial Commissioners that it affords 
no defence to the present action. It may have 
bound the parties who agreed amongst them- 
selves to abide by it. But as against the pre- 
sent plaintiff the clause has no effect whatever. 
The arbitrator had no power to alter the course 
of legal devolution in a mode at variance with 
the ordinary principles of Mahomedan law in 
the absence of a special custom prevailing in the 
family. He had no power to make property 
which was divisible by law, indivisible for ever. ” 

Paragraph 5 of the award in the pre- 
sent case reads as follows : 

The property mentioned in Sch. G hereto 
annexed shall remain the joint ownership of the 
parties from generation to generation, and the 
same shall never be partitioned nor shall any 
party have any right to partition tho same nor 
shall any party or any heir or representative of 
theirs mortgage, gift or dispose of tho said pro- 
perty. Any such act of theirs shall be deemed 
null and void and the property shall not be 
liable therefor. Neither the present nor the 

future heirs of the parties shall be able to parti- 
tion the same. ” 

Whatever may have been the effect ofl 
this clause on the deceased Arbabalishahl 
who was a party to the reference and the! 
award, the arbitrator had no power to 
pass an award so as to affect the heirs of 
the deceased. And as was pointed out by' 
their Lordships of the Privy Council in 
the passage quoted above disputing the 
legal effect of a clause is different from 
seeking to set it aside. 

The only other point which remains to 
be considered is that raised by the plain- 
tiff's with regard to the partition of the 
Otak referred to in par?r 4 of the award. 
But that paragraph must be read in the 
light of certain provisions contained in 
the will in that behalf. The will recites: 

“ In connexion with tho entertainment of 
guests at tho otak and tho expenses of servants 
and service I will that the arrangements and tho 
scale of the otak shall continue to remain as in 
my lifetime, and I provide as under for tho^ 
expenses, etc., of tho said otak and place tho 
responsibility of all such arrangements and 
expenses of the otak upon my nephew Kara- 
malishah a two annas share shall bo credited 
separately for the entertainments of guests and 
expenses of the otak and disciples, etc., and in 
this neither Karamalishah nor any of my heirs 
and representatives shall have any right or 
interest 

It would appear that the otak was 
used not only for members of the family 
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but as a guest house for the disciple of Partabrai D. Punwani for Appel- 
the Sayads. The directions given in res- lants. 

pect of the otak stood on the same footing C, M. Loho for the Crown. 


as those relating to the other property 
declared by the will as wakf property. 
The arbitrators had jurisdiction to decide 
whether or not the declaration that the 
otak was in perpetuity to be used as a 
free guest house for the disciples rendered 
it wakf property and as such inalienable 
and impartible. The directions given by 
the arbitrator in that behalf cannot there- 
fore be said to be ipso facto invalid, and 
we think the learned Judge below was in 
error in ordering partition of the otak. 
We accordingly dismiss the suit with 
costs throughout. The plaintiffs will 
bear the costs of both appeals and cross- 
objections. 

p.r./r.k. Suit dismissed. 
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Ferrers, J. C. and Aston, A. J. G. 

Udkaram and anothe) — Appellants. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 13 of 1932, and 
Criminal Reference No. 47 of 1932, Deci- 
ded on 11th May 1932, against decision 
of First Addl. Sess. Judge, Hyderabad. 

(a) Criminal Trial — Appeal — Findings of 
trial Court will not be interfered with in 
absence of strong grounds. 

Courts are always reluctant to interfere with 
the findings of a trial Court unless strong grounds 
are made out for so doing. [P 143 C 2] 

sj^(b) Whipping Act (1909), S. 4 (b)— S. 4 (b) 

imposes special penalty upon offences of 
sodomy with aggravating circumstances. • 

According to the Whipping Act the sentence of 
whipping in lieu of imprisonment appears to 
have been regarded as a sentence to be reserved 
for graver form of offences. 

Section 4 (b) does not contemplate the offence 
of sodomy only. It imposes a special penalty 
upon the offence of sodomy combined with 
aggravating circumstances. [P 144 C 1] 

(c) Penal Code (1860). S. 377 — Courts 
should comply fully and carefully with 
requirements of S. 377 — Criminal Trial, 
Duty of Court. 

All Subordinate Courts should comply fully 
and carefully with the requirements of S. 377. 
Every officer, who has a judgment to write, will 
do well to set forth the points for decision in 
such shape that at a first glance it may be ap* 
parent both to himself and also to any appellate 
tribunal that nothing which is material has been 
overlooked. [P 144 0 2] 

(d) Criminal Trial — Sentence. 

Justice should be even-handed, other things 
being equal, the same offence should receive the 
same punishment. [P 144 0 2] 


Aston, A. J. C. — This is an appeal by 
Udharam and Thaku from the conviction 
and sentence by the First Additional Ses- 
sions Judge, Hyderabad, who convicted 
the appellants under S. 377, I. P. C., and 
sentenced them each to three years rigo- 
rous imprisonment. A notice has been 
served on the other accused who were 
convicted in the same case, namely, Chu- 
har, Mahmud and Shahan, and who were 
sentenced respectively to 20 stripes, 12 
stripes, 12 stripes and to show cause why 
the sentences should not be enhanced. The 
facts of the case are clearly set out in the 
judgment of the learned First Additional 
Sessions Judge. It is not necessary for 
me to recapitulate them. (The judgment 
then discussed the evidence and pro- 
ceeded). The learned First Additional 
Sessions Judge saw the witnesses in the 
box and he was in a position to note their 
demeanour, and Courts are always reluc- 
tant to interfere with the findings of a 
trial Court unless strong grounds are 
made out for so doing. 

The alleged discrepancies and weaknesses 
referred to on behalf of tile appellants do 
not appear to me to constitute a sufficient 
reason for coming to a different conclu- 
sion from that arrived at by the learned 
First Additional Sessions Judge. (The 
judgment here discussed evidence and con- 
cluded that there was no reason whatever 
for interfering with the conviction of the 
accused.) In the matter of sentences 
which the learned Additional Sessions 
Judge has inflicted, the case is somewhat 
different. Two of the accused in the case 
before him were proved to have been 
juveniles, namely Mahmud and Shahan. 
These accused were sentenced by him to 
12 stripes. The medical evidence shows 
that the remaining three accused were 
about the same age. There was nothing 
to distinguish those accused except the 
fact that one of them happened to be a 
student. And in view of the fact that he 
was a student Chuhar was sentenced to 
receive 20 stripes while his two com- 
panions were given a sentence of three 
years rigorous imprisonment each. There 
appears to me no reason why differenti 
sentences should have been inflicted onl 
Chuhar, Udharam and Thaku. According 
to the Whipping Act the sentence of 
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whipping in lieu o{ imprisonment appears 
bo have been regarded as a sentence to be 
reserved for graver form of the offences. 
On the other hand imprisonment for 
'three years is a long term and both Udha- 
ram and Thaku would prefer sentence of 
whipping to that of imprisonment for 
three years. As their circumstances are 
exactly similar to those of Chuhar there 
seems to me no reason why the sentence 
inflicted on them should nob be the same. 
They have already undergone four months’ 
rigorous imprisonment, 

I would therefore set aside the sentence 
which has been inflicted on Udharam and 
lhaku and in lieu of a sentence of three 
years rigorous imprisonment impose a 
sentence of 15 (Qfteen) stripes each and the 
imprisonment which they have already 
undergone. Chuhar has already been 
sentenced to 20 stripes four months ago. 
I do nob think it necessary for us to inter- 
fere with the sentence which has already 

been suffered. The remaining twoaccused 

namely ^lahmud and Shahan, were juve- 
niles and the sentence inflicted on them 
of 12 stripes appears to me to have been 
a correct sentence in the circumstances of 
the case. This would therefore discharge 
the notice served on Cliuhar. Mahmud 
and Shahan. 

Ferrers, J. C.— I concur. The observa- 
tions which I wish to add are two only. 
The first is this : The learned Judge 
began his judgment by setting out the 

points for determination in these words : 

“(l) Whetbec sodomy was committed on Ochi 

Boy ? (2) Whether the accused are guilty of this 
offence ?” 


He adds : 

“My finding on both these points is in tl 
affirmative,” 

and he proceeds to order that one of th 

accused should receive 20 stripes accord 

ing to rules under S. 4 of the Whippin 

Act, in lieu of sentence of imprisonmeni 

Now S. 4 (b) of the "Whipping Act is i 
these words : 

t j].. .. , any person bv fear 

bodily >n]nry to submit to au unnatural offem 
as defined in S. 3/ / of the said Code.” 

Ifc will bo observed that the seotio 
does not contemplate the offence of sc 
domy only. It imposes a special penalt 

upon the offence of sodomy combined wit 
aggravating circumstances. The learne 
Judge would have done well if he ha, 
made It clear m his judgment that ho ha, 
considered the question whether thos 
aggravating circumstances had or had no 


been proved. Now in the present case 
the evidence which has been believed to 
be true is clear. If the learned Judge 
had set down among his points for deci- 
sion this question ; Has the Crown 
proved that the accused compelled or 
induced Ochi by fear of bodily ‘injury to 
submit to the unnatural offence ? then 
he could no doubt have answered this 
question affirmatively. This is the answer 
which we should ourselves give to the 
same question. We therefore think that 
there has been no miscarriage of justice 
and I advert to the point for this reason, 
only. We desire all Subordinate Courts 
to comply fully and carefully with the 
requirements of S. 377. Every officer 
who has a judgment to write will do 
well to set forth the points for decision 
in such shape, that at the first glance it 
may be apparent, both to himself and 
also to any appellate tribunal that noth- 
ing which is material has been overlooked. 
The second point is the disparity of the 
sentences. 

The Medical Officer who examined 
Thaku, Chuhar and Udharam was unable 
to differentiate between their ages. The 
learned Judge however has differentiated 
in a marked and conspicuous manner bet- 
ween their sentences. Now it appears 
that the three boys are of the same age. 
They belong to the same class. They 
live in the same village. They are such 
intimate friends that they combine to- 
gether to commit an offence which any 
man who had any spark of decency left 
in him would prefer to undertake in seclu- 
sion. Justice should be even-handed. 
Other things being equal the same offence 
should receive the same punishment. We 
think this principle important ; and we 
observe that in this case it has been in- 
fringed. (The judgment then discussed 
the question of sentences and proceeded). 
Wo are reluotant to reopen the case of 
Chuhar. For this reason only we have 
as far as we now can assimilate the sen- 
tences passed upon the other two to the 
sentence which Chuhar has already under- 
gone. I therefore concur in the order 
proposed by my learned brother. 

r.m./r.k. Order accordiyigly. 
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A. I. R. 1932 Sind 145 

Ferrers, J. G. and Mehta, A. J. C. 

Natho Khan and another — Applicants. 

Y. 

Emperor — Opposite Party. 

Criminal Revn. Petn. No. 21 of 1932, 

Decided on 15th April 1932. 

^ (a) Criminal P. C. (1898), S. 356 — In- 
quiries under Ch. 12 are governed by S. 356 — 
Provisions of S. 356 are imperative — Crimi- 
nal P. C. (1898). S.145. 

Inquiries under Ch. 12 are governed by S. 356; 
the Magistrate is bound to record evidence in 
the manner prescribed by S. 35G. The provi- 
sions of S. 356 are imperative and where the 
Magistrate omits to record evidence prescribed 
by the section, there is material error sufficient 
to set aside the proceedings; 42 Cal. 381, Bel* 
on. LP 146 G Ij 

(b) Criminal Trial — Duty of Court — Im- 
perative rule of procedure broken — Trial 
is not vitiated unless there is failure of jus- 
tice. 

It is no longer open to Courts in India to hold 
that a trial is vitiated by the mere fact that an 
imperative statutory rule of procedure has been 
broken. The Court must also consider whether 
such failure has in fact occasioned a failure of 
jastice. [P 146 C 1, 2] 

Where in an inquiry under S. 145 the evi- 
dence of witnesses was recorded in full in Eng- 
lish but not in vernacular and there was on 
record a full and accurate account of what the 
witnesses said. 

Beld: that the irregularity was not such as 
to occasion failure of justice; A. I. R. 1927 
P. C. 44, Rel. on. fp 146 0 2] 

(c) Criminal P. C.(1898), S. 145 — Failure to 
state grounds of satisfaction does not vitiate 
trial if there is sufficient compliance with 
provisions of S. 145. 

The failure of the Magistrate to set forth ex- 
plicitly the grounds of his being satisfied that a 
dispute exists which is likely to cause a breach 
of the peace will not vitiate the proceedings if 
there is otherwise a sufficient compliance with 
the requirements of S. 145. 

Where the Magistrate did not in so many 
words set forth his grounds of satisfaction but 
recorded his order at the foot of a statement made 
by the petitioner and signed by both the peti- 
tioner and the Magistrate the statement con- 
firmed the contents of the petition and the 
petition very clearly stated the grounds upon 
which an early breach of peace might be rea- 
sonably apprehended: 

Held: that the omission of the Magistrate 
expressly to state the grounds of his satisfaction 
was not such an irregularity as would make it 
necessary to set his order aside. [P 147 C 1] 

(d) Criminal P. C. (1898), S. 145 (4)— 

Proceedings under S. 145 — Court is con- 
cerned only with question of possession. 

In proceedings under S. 145 the Courts have 
no concern with title. Possession is the only 
matter to which the Magistrate has to give at- 
tention. The main object must be to decide 
first which of the contesting parties should be 
considered to be in actual possession of the dis- 
puted property on date of the preliminary order. 
Where there has been no dispossession the case 
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does not fall under S. 145 (4) and the question 
of dispossession does not arise. f P 147 C 2] 

(e) Criminal P. C. f 1 898), Ss. 145 and 439 — 
Proceedings under S. 145 — Refusal by Court 
to grant adjournment held did not amount 
to irregularity as to render order liable to 
be set aside. 

Where a ?>Iagistrate refuses to grant adjourn- 
ment for filing a sale deed in a proceeding under 
S. 145 ill which the dispute has reached a stage 
so critical that a breach of peace is immediately 
to be apprehended and the case does not admit of 
procrastination or delay and the partie.s have 
had opportunity to say what the}" have to say 
his action does not amount to an irregularity 
which renders his order liable to be set aside. 

LP 147 0 2] 

(f) Criminal P. C. (1898), S. 145 — Reason 
why grounds should be stated by Magistrate 
is that higher Court should be able to see 
whether recourse to summary proceedings 
was justified. 

The noncompliance with the requirement as 
to stating the grounds, if it has caused no 
injustice, does not necessarily take away the 
jurisdiction of the Magistrate to proceed under 
the chapter and does not vitiate the v/hole pro- 
ceedings. The reasons why the grounds are 
primarily required to be stated in the order is 
that in case the matter comes up subsequently 
before a higher Court it cau be seen whether 
there was or was not any justification for re- 
course to this sort of summary proceedings for 
deciding a question which is more or less of a 
civil nature, namely, the question of the right 
to the immediate possession of some immo- 
vable property: 36 Mad. 276 and A. I. R. 1926 
Sind 53, Bel. on. [P 148 C 1] 

T. V . Thadani — for Applicants. 

C. M. Lobo — for the Crown. 

Nehchaldas Vazirani — for Opponent. 

Ferrers, J. C, — On 20th Novem- 
ber 1931 the Subdivisional Magistrate, 
Tatta, held in inquiry under S. 145, 
Criminal P. 0. He decided and declared 
that Phatanmal was in possession of the 
land in dispute and was entitled to re- 
tain such possession until ousted by due 
course of law. The opponents were 
named Natho and Sukhio. They did not 
choose to proceed in the civil Court, 
which is the course indicated by the 
Magistrate’s order. They have preferred 
to come to this Court and to ask us to 
set aside the said order. In their memo- 
randum they urge four grounds in 
support of their application. But in 
his speech the learned counsel who ap- 
pears for them has given the first place 
to a fifth argument which is not to 
be found in his memorandum. That 
argument is to this effect; Inquiries 
under Ch. 12 are governed by S. 356, 
Criminal P. 0. The Magistrate is bound 
to record evidence in the manner pres- 
cribed by that section. It has been held 
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in Sadananda Mandal v. Krishna Man- 
dal (1) and elsewhere that the provi- 
sions of this section are imperative. 
\Yhere the Magistrate omitted to record 
evidence in the mode prescribed hy this 
section, it was held there was a material 
error sufiicient to set aside the proceed- 
ings. Now there is no doubt that proceed- 
ings under S. 145 of the Code are en- 
quiries under Ch. 12. It is clear there- 
fore that under S. 356 (l) evidence of 
each witness should have been taken 
down in writing in the vernacular by 
the Magistrate himself or in his presence 
and hearing and under his personal direc- 
tion. This record should have been 
signed by him. Now in the present 
case the learned Magistrate has kept a 
record of the evidence in English only, 
lie has in fact recorded the evidence in 
so much that his memorandum has very 
much the appearance of a verbatim re- 
cord. Nevertheless this record is in 
English and not in the vernacular. It 
must therefore be conceded that there 
has been no complete compliance with 
the retjuiroments of S. 356. This con- 
cession is in fact made by the learned 
public i^rosecutov who appears to sup- 
l)ort the order. He argues however that 
the bare fact of such an omission as has 
occurred in the present case unaccom- 
panied by any probable suggestion of any 
failure of justice thereby occasioned is 
not enough to warrant the quashing of 
the order which can be supported by 
B 537. The provisions of S. 537 are 
these. “No order passed by a Court of 
competent jurisdiction shall be reversed 
or altered on appeal or in revision on 
account of any error, omission or irregu- 
larity unless sucli error, omission or 
irregularity has in fact occasioned a 
failure of justice*’ and an explanation is 
appended which says; 

‘’In determining whether any error, omission 
or inegularity has occasioned a failure of jus- 
tice, the Court shall have regard to the fact 
whether the objection could and should have 
been raised at an earlier stage in the proceed- 
ings.” 

Now since the decision of the Privy 
Council in Abdul Rahman v. Emperor 
(2), it is no longer open to the Courts in 
India to hold that a trial is vitiated by 
the mere fact that an imperative statu- 

(1) U0151 42 Cal. 381=1G Cr.' L. J. 192=07 
I. C. G72. 

(2) A. I. R. 1927 r. C. 44 = 100 I. 0. 2'>7=5.i 
I. A. 96=5 Rang. 53 (P. C.). 


tory rule of procedure has been broken. 

The Court must also consider whether 
such failure has in fact occasioned a 
failure of justice. 

Now in the present case the evidence 
of the witnesses has been recorded in 
full. There is no suggestion that the 
record does not contain a full and ac- 
curate account of those depositions. It 
is to be observed that the memoiandum 
sets forth four illegalities or irregulari- 
ties of which the applicants complain. 

Put it does not set forth as one of such 
irregularities the fact that the deposi- 
tions had not been recorded in the verna- 
cular. The learned counsel who sup- 
ports the application has explained that 
at the time w'hen he drafted the memo- 
randum the proceedings were not before 
him. This explanation we have so far 
allowed that we have permitted him to 
take a point which is not to he found in 
his memorandum. But after hearing all 
he had to say on this point, we have not 
been convinced that the irregularity, 
such as it is, has in fact occasioned a 
failure of justice. There is on record a 
full and accurate account of what the 
witnesses said, and the fact that that 
record is in English only and not also in 
the vernacular does not give the appli- 
cants any reasonable ground for complain- 
ing that they have suffered a failure of 
justice. The next point taken by the appli- 
cants, which is the first point in their 
memorandum, is that the learned Magis- 
trate has failed to comply with that 
part of S. 145 which requires him to 
state the grounds of his being satisfied 
that a dispute likely to cause a breach of 
the peace exists in regard to the survey 
numbers in question. Here again the 
learned Magistrate does not appear to 
have follow'ed the provisions of the Code 
w’ith great exactitude. The law does ^ 
undoubtedly require that a Magistrate 
should make an order in writing stating 
the grounds of his being satisfied that a 
dispute exists wdiich is likely to cause a 
breach of the pe;me. The order which the 
learned Magistrate has actually recorded 
is in these words: 

"I am satisfied that a dispute likely to cause 
a breach of the peace exists oonceruiug laud 
within the local limits of my jurisdiction and 
hereby order, etc.” 

The ^lagistrate has contented himself 
by stating the fact of his satisfaction. 
But as to the ground upon which that 
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fact is based he has been silent. It can- 
not be denied that a Magistrate’s order 
in instituting proceedings under this 
section ought to set out the grounds upon 
which he is satisfied. In Nittyanand 
Boy V. Paresh Nath Sen (3) it has been 
held that where a Magistrate omits in 
the preliminary order to state the 
grounds of his being satisfied as to the 
likelihood of a breach of the peace the 
final order is without jurisdiction and 
must be set aside. But the other High 
Courts have taken a different view. 
Allahabad has held that the failure of 
the Magistrate to set forth explicitly the 
grounds of his being satisfied will not 
vitiate the proceedings if there was 
otherwise a substantial compliance with 
the requirements of this section. The 
same view has been taken by our own 
Court. 

Now in the present case, though the 
Magistrate has not in so many words set 
forth his grounds of satisfaction, yet he 
has recorded his order at the foot of a 
statement made by the petitioner and 
signed both by the petitioner and the 
Magistrate. That statement refers to 
and confirms the contents of the petition 
and that petition very clearly states the 
grounds upon which an early breach of 
the peace might reasonably be appre- 
hended. We think therefore that the 
omission of the Magistrate expressly to 
state the grounds of his satisfaction is not 
such an irregularity as would make it 
necessary to set his order aside. The 
next two grounds taken in the memo- 
randum may conveniently be disposed of 
together. The memorandum says: 

“Proviso to sub-S. 4, S. 145, clearly lays 
down that the Magistrate's jurisdiction extends 
only to the determination of wrongful disposses- 
sion within t^vo months next before the date 
of the order under S. 145. The learned Magis- 
trate has failed to determine this question and 
his order is therefore without jurisdiction.” 

The proviso referred to is not exactly 
as it has been stated in this clause. 
What the law actually says is that: 

“if it appears to the Magistrate that any 
party has within two months next before the 
date of such order been forcibly and wrongfully 
dispossessed, he may treat the party so disposses- 
sed, as if he had been in possession at such date.” 

But the present case docs not fall 
within this clause. According to the 
Record of Rights Assanraal is shown to 
be still in possession of the numbers in 

(3) [19051 32 Gal. 771=9 C. W. N. 621=2 

Or. L. J. 342. 
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dispute. This Assanmal is the vendor 
from whom Natho and Sukhio profess to 
have purchased a four annas share of the 
land. Assanmal admits that ho has sold 
four annas but he says he has received 
no consideration and given no possession. 
Possession was to be given after the re- 
ceipt of the whole amount. In these 
proceedings we have no concern with 
title. Possession is the only matter to 
which the Magistrate could give his at- 
tention. That possession is claimed by 
Assanraal to be with him and Nathoj 
himself has confirmed this claim in a 
statement which he made before the 
Second Class Magistrate at Mirpur Sakro 
on 18th November 1931, He com- 
plained that Assanmal had given the 
land on lease to Phatanmal and that he 
is not giving possession to Natho and to 
Sukhio. Natho and Sukhio therefore 
clearly said that they had not possession 
and this is the only question which the 
Magistrate was required to decide. 

The fourth point is that the learned 
Magistrate in declining to grant adjourn- 
ment for the filing of a written state- 
ment committed an irregularity which 
renders his order liable to be set aside. 
This contention we cannot accept. Re- 
ference has been made to a case in which 
no evidence was produced on either side 
and the Magistrate, finding himself un- 
able to come to a decision, attached the 
subject of the dispute. It was held that 
in such a case as that, it would have 
been proper to grant time. But such a case 
as that has no resemblance to the case 
which we are now dealing. We have 
here a dispute which had reached a stage 
so critical that a breach of the peace was 
immediately to be apprehended. A case 
such as this does not admit of procrasti- 
nation or delay. Natho and Sukhio had au 
opportunity to s;ay what they had to say. 
Their request for an adjournment to file 
their sale deed was a request which the 
Magistrate could not be expected to grant. 
The sale-deed would be no doubt valu- 
able evidence if and when the question 
of title comes under the consideration of 
a proper forum. But the question be- 
fore the Magistrate was one of actual 
possession only. On that question the 
sale-deed could throw nothing but a re- 
flected and distorted light. These five 
points are all those which were argued 
before us. We find that the applicants 
are not successful upon any one of the 
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five and we therefore dismiss this appli- 
cation. 

Mehta, A. J. C. — -After the exhaus- 
tive judgment of the learned Judicial 
Commissioner very little remains for me 
to add. The grievance which is given 
the place of honour in this application is 
that the INIagistrate has stated no grounds 
in liis first order as required by Cl. (l), 
S. 145, Criminal P. C. There is no 
doubt that the grounds upon which a 
IMagistrate is satisfied that proceedings 
should be taken under Chap. 12 should 
be specifically set forth in the first order 
■which he has to make in writing. At 
the same time it appear.s to me that non- 
compliance with this requirement, if it 
has occasioned no injustice does not ne- 
cessarily take away the jurisdiction of 
the Magistrate to proceed under the 
chapter. I am inclined to think that the 
reason why the grounds are primarily re- 
quired to bo stated in the order is, that 
in case the matter comes up subsequently 
before a higher Court it can be seen whe- 
ther there was or was nob any justifica- 
tion for recourse to this sort of summary 
proceedings for deciding a question which 
is more or less of a civil nature, namely, 
the (luestion of the right to the imme- 
diate possession of some immovable pro- 
perty. In the present case the grounds 
do exist. Of that there can be no doubt. 
The mere non-inclusion of the grounds 
in the first order cannot therefore viti- 
ate the whole proceedings. In Kamal 
Kutty V. Udayavarma Raja (4) it has 
been held that an omission to sot forth 
in a preliminary order under S. 145, 
Criminal P. C., the grounds of a Magis- 
trate's opinion does not affect the juris- 
diction of the Magistrate. The rulings 
in Khosh Mahomed Sirkar v. Nazir 
Mahomed (5) and Subrahmania Ayyar v. 
Emperor (6) have been distinguished. 
There is also a decision of our own Court 
in Mahomed Mahdishah v. Wahdalshah 
(7) which is to the effect that the only 
two essential conditions which not only 
confer jurisdiction on a Magistrate, but 
make it incumbent on him to start pro- 
ceedings under S. 145. Criminal P. 0., 
are that there should be a dispute oon- 

(4) [leilJi 36 Mad. 275 — 13 Or. Lrj. 753=17 
I. 0. 65. 

(5) [1906] 33 Cal. 357=9 0. W. N. 1068=2 
0. L. J. 259 (F.B.). 

(6) [1902] 25 Mad. 61. 

(7) A. I R 1926 Sind 53=39 I. C. 166=26 
Or. L. J. 1292. 
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cerning land, and a likelihood of a breach 
of the peace, and that if a Magistrate is 
once seized of jurisdiction by reason of 
the above two conditions being estab- 
lished he cannot be divested of it on ac- 
count of errors or omissions which relate 
to the procedure adopted. 

It has been urged on behalf of the appli- 
cants that in the- present case the Magis- 
trate had only one question to decide : if 
there had been dispossession within two 
months. I fail to see what warrant 
there can possibly be for such a proposi- 
tion. The relevant clause of S. 145 
which is 01. (4), provides that after per- 
using the statements put in and after 
hearing the parties and receiving all such 
evidence as may be produced by them 
respectively, the Magistrate has to con- 
sider the effect of such evidence take such 
further evidence, if any as he thinks ne- 
cessary, and if possible decide whether 
any and which of the parties was at the 
date of the order beforementioned in 
sueh possession of the property in dis- 
pute. So that the main object of the 
Magistrate holding proceedings under 
S. 145 must be to decide first which of 
the contending parties should be consi- 
dered to be as in actual possession of the 
disputed property on the date of the 
preliminary order. Since the proviso is 
to the effect that if it appears to the 
Magistrate that any party has within 
two months next before the date of such 
order been forcibly and wrongfully dis- 
possessed, he may treat the party so dis- 
possessed, as if he had been in possession 
at such date, the Magistrate has also to 
decide if there has been any wrongful 
dispossession within the two months. In 
other words, if the party in do facto pos- 
session of the disputed property on the 
date of the order be found to have ob- 
tained possession by wrongfully dispos- 
sessing the other party within two 
months next proceeding that date, then 
the Magistrate is to regard the other 
party, i. e., the dispossessed party as in 
actual possession on the date of the 
order. 

In the present case it was required 
of the Magistrate only to decide which 
party was in actual possession on the 
date of the order. There was no dis- 
possession, and therefore it was not ne- 
cessary for the Magistrate to decide whe- 
ther the present applicants had been dis- 
possessed by the opponents. 
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I do not wish to deal with the other 
grounds upon which the learned counsel 
for the applicants has endeavoured to se- 
cure a reversal of the Magistrate s order. 
They have been discussed at length in 
the judgment just delivered by the learn- 
ed Judicial Commissioner. I therefore 
concur in the order proposed that this 
application should stand dismissed. 
r.M./r.k. Application dismissed. 
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Milne, J. C. and Rupchand, A. J. C. 

Haroon and another Appellants. 

v. 

Emperor — Opposite Party, 

Confirmation Case No. 6 of 1931 and 
Criminal Appeal No. 252 of 1931, Deci- 
ded on 16th September 1931. 

Evidence Act (1872), S, 26— ‘Custody of a 
police officer” — Substantial test to decide 
whether accused is under custody is whether 
he is or is not at liberty to move from parti- 
cular place where he was when he made con- 
fession. 

The expression “custody of a police officer* 
does not only mean that the accused should be 
under actual arrest when he makes the confes- 
sion nor does it necessarily indicate that the pre- 
sence of a police officer at the time of the con- 
fession is essential to constitute custody. The sub- 
stantial test is whether the accused is or is not at 
liberty to move from the particular place where 
he was when he made the confession. [P 145 C 11 
Where the police after securing the accused 
hand them over to the masters with instructions 
that the accused should not be allowed to escape 
and also with instructions to ascertain from the 
accused the facts of the case and are under close 
supervision under instructions from the police, 
the accused are under custody of the police 
within S. 26. Such procedure is open to the at- 
tack that the accused are handed over for the 
purpose of being coerced or at any rate being in- 
duced to make a confession and should be avoided: 
3 M. H. C. R. 318; 20 Bom. 165; 42 Bom. 1; Con- 
firmation Case No. 3 of 1929 and Cr. Appeals 
Nos. 188 and 193 of 1925, Rel- oh; A. I. R- 1921 

Sind 145 and A. I- R. 1924 Rang. Ref . 

[P 151 C 2; P 152 C 1] 

Motiram Idanmal for Appellants. 

G. M. Lobo — for the Crown. 

Milne, J. C. — In this case three ac- 
cused were committed for trial under 
S. 302 and S. 326 read with S. 34. I.P.C. 
Accused 3 was acquitted; accused 1 and 2 
were convicted and sentenced to death. 
The prosecution story is that the brother 
of accused 1, Abdul Rahim, had married 
one Fatma. He subsequently married a 
second wife and his first wife Fatma 
went to live in the village of Dost Maho- 
med Khoso. After seven or eight years 
her brother and mother gave her in mar- 
riage to the deceased Abdul Rahman 


Ohandio representing that Fatma had not 
been married to Abdul Rahim. The mat- 
ter was brought before a jirgah, the par- 
ties being Khosos. The jirgah held that 
Abdul Rahman’s marriage with Fatma 
was illegal as she had already been mar- 
ried to Abdul Rahim. They decided that 
Fatma’s brother should pay compensation 
and that Fatma should be handed over to 
the sardan of the Khosos who should 
give her in marriage to some one who 
was not a Chandia. Fatma remained with 
the Khoso Sardar of Thul but in October 
1930 Abdul Rahman brought her from 
Thul and kept her in the village of Shah- 
pur Chekar, taluka Sbahdadpur. On 5th 
January 1931 Abdul Rahman with Fatma 
and his daughter were sleeping in a room 
of the house with the door closed. In the 
verandah five persons were sleeping Ma- 
homed Bux, his sister Mt. Bai, Khan 
Mahomed, Dost Mahomed and Sohrab. 
About 11 p. ra. Sohrab heard a gunshot 
and saw three persons in the court-yard, 
Mahomed Bux caught one of them^ and 
threw him down. One of the remaining 
two persons caught Mahomed Bux and 
felled him on the cot. Then two of them 
caught hold of Mahomed Bux and the 
third man struck him with a hatchet 
and lathi. Dost Mahomed who was sleep- 
ing on the same cot with Sohrab saw 
three men fighting with Mahomed Bux. 
He ran to inform Abdul Rahman deceased 
but saw the fourth man catching hold o£ 
the door. The fourth man kicked Dost 
Mahomed and he fell down. He went 
and concealed himself behind a reed wall 
at a distance of four or five paces. The 
three persons then came to the door and 
broke the door open with hatchets. They 
entered the room and killed Abdui Rah- 
man, Fatma and her infant daughter. 
The murderers then climbed the southern 
wall of the house and fled. 

Two cbowkidars, Jio and Kaisro, were 
on duty that night and were going their 
rounds in the bazar when they heard the 
first gunshot. They ran towards the 
house going first to the southern side 
where they cried out butgot no reply. They 
then went to the northern side and got a 
reply: “We are among ourselves.” Kaisro 
kept Jio at the northern side while^ he 
himself went again to the southern side. 
There he saw accused 2 sitting on the 
wall. Kaisro inquired from accused 2 who 
he was but he made no reply. The man 
sitting on the wall and three others 



150 Sind 


Haroon V. Emperor (Milne, J. C.) 


1932 


jumped over the wall and accused 2 fired 
a gun at Kaisro. Kaisro ran back and hid 
himself in the western lane. He had a 
gun with him. He came back followed up 
the thieves and fired at them from a dis- 
tance of 25 yards. One of the thieves 
fell down injured but the other thieves 
got hold of him and took him away. 
Kaisro had only one cartridge with him 
and could not fire again. Assumal (Ex. 13) 
and Jhamutmal (Ex. 25) came up on 
hearing the sound of the gun. Jhamat- 
rnal came first and met Kaisro and Jio 
who told him w'hat had happened. As- 
sumal on coming up was told by the 
three of them what had happened. Jha- 
matmal went to the thana which is in the 

same village and made the first report. 

lOQi January 

at 1 a. m. The head constable came 
to he scene. The Sub-Inspector arrived 

January, saw the scene 
of the offence examined the witnesses 
and with the Pen tracked the footprints. 
The footprints were lost in some low- 
lying ground used for paddy cultivation 
ihe search was resumed on the morning 
of 7fch find fche prints of two inon \v6re 
found which led to a kot and inside this 
kot two persons were found accused land 
2. The tracks of these persons are said 
to have tallied with the prints which 
they had tracked. One of the men ac- 
cused 1 had injuries including gunshot 
wounds on his lioad, right arm, loft hand, 
and foot. The Sub-Inspector lianded over 
the two accused to tlio Mashirs Khuda 
Bux and Shah Maliomed who had accom- 
panied them to make inquiries from them 
as they gave no reply to the inquiries 
made by the Sub-Inspector. The Sub- 
Inspector went in search of the other of- 
fenders. The two mashirs took accused 
1 and 2 to the otak of Kaudu Khan at a 
distance of one and half miles from the 

"e*-® founJ and spent the 
night there On the 8th morning the 
mashirs made inquiries from accused 1 
and 2 who admitted the part they had 

to nr'\’“ agreed 

sion of the offence. The Sub-Inspector 
was sent for and in his presence and 

the presence of the mashirs the accused 

produced . bloodsuined shin, „ t“Z 

and gunpowder and a small gun from 
the heap of chaff. This place was at a 
s ance of two miles from the kot. The 


two accused were sent to Shah pur in cus- 
tody. Accused 3 was arrested later. 

The case against accused 1 is very 
clear. The evidence against him is his 
judicial confession before Mr. Kewalram 
and his extra judicial confessions before 
the mashirs and Pheri witnesses. The 
extra-judicial confession before the ma- 
shirs cannot be relied on for reasons 
which wull be given later in discussing 
the case against accused 2. There is the 
circumstantial evidence of his having gun- 
shot injuries on the body, the evidence of 
footprints and the evidence of motive. 
In the Committing Magistrate’s Court ac- 
cused 1 said that he did not remember 
whether he had made the judicial con- 
fession; and in the Sessions Court he re- 
tracted it. It was proved by the evidence 
of Mr. Kewalram the Resident Magis- 
trate who had recorded it. The confes- 
tion is substantially in accordance with 
the prosecution case except in one parti- 
cular; accused 1 said that he was alone 
in the crime. It is clear that there were 
more persons than one concerned in the 
murders; accused 1 was anxious to screen 
his accomplices. There were two gunshot 
wounds on his person: one on the left ring- 
finger and the other on the right big toe. 
It IS the evidence of the witness Kaisro 
that one of the assailants was shot by 
him and he had to bo helped way. Ac- 
cused 1 has made no attempt to explain 
away this evidence. There is also the 
extra judicial confession by accused 1 to 
Pheri in which he gave substantially the 
same story: he says that accused 1 told 
him there were four assailants. Thiswib- 
ness is a Khoso by caste and was a Hari 
of Faiz Mahomed Khoso cousin of ac- 
cused 1. There is no reason why he 
should give false evidence against ac- 
cused 1. The learned Sessions Judge does 
not place much reliance on the evidence 
of the footprints but in view of the very 
strong evidence against the accused wo 
agree with him that the case against ac- 
cused 1 is fully proved and in view of 
the deliberate and brutal nature of the 
murder we see no reason to reduce hia 
sentence. We therefore confirm the con- 
victions and sentences passed on ao-' 
cused 1 

The case against accused 2 ia entirely 
different. He made no judioiai confession. 
The evidence against him is that he 
made an oxtra-judioial confession before 
the mashirs Khuda Bux and Shah Maho- 
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med fcbab be produced a small gun and a 
small tin containing percussion caps 
and gunpowder. There is also evidence 
that his foot prints tallied with those at 
the scene of the offence and the fact that 
he was identified by the witness Kaisro. 
The learned Sessions Judge has stated 
that the evidence of footprints against ac- 
cused 2 is very meagre. It depends solely 
on the word of Gulu Peri who saw the 
footprints of the accused at the kot and 
said that they were the footprints of 
the men who they had tracked. 

The learned Sessions Judge has also 
rightly discarded the evidence of produc- 
tion of certain property. According to 
the mashirnama both accused showed the 
heap of rice chaff, both the accused dug 
in this heap and produced therefrom the 
articles which they stated to be buried 
there. The learned Sessions Judge held 
that as both the accused together took 
the police to the spot and pointed out 
the property, the production of property 
in this case could not be said to be by 
either of them. An attempt was made 
in the Court of Session to show that it 
was accused 2, who produced these arti- 
cles but this subsequent modification was 
rightly discredited by the learned Ses- 
sions Judge. 

Next we come to the extra-judicial 
confessions made by this accused to the 
mashirs. The story as to the confession 
is to be found in the evidence of maahir 
witness Khudabux Ex. 36: Ho accom- 
panied the police in their investigation and 
wont inside the kot with them when ho 
found accused 1 and 2. They caught ac- 
cused 1 and 2 and took them out of the kot. 
The two accused would not tell the Sub- 
Inspector of Police anything. The Sub- 
Inspector of Police then handed over 
accused 1 and 2 to the two mashir wit- 
nesses who took them to Jatoi which is 
two miles from the kot. The Peri had 
identified the footprints as the ' foot- 
prints of the two persons whom they had 
tracked. One of the accused was seve- 
rely injured. He had gunshot wounds. 
The Sub-Inspector of Police said that 
accused 1 and 2 appear to be concerned 
in the murders and inquiries should be 
made from them. It is clear then that 
the Sub-Inespecfcor of Police had suffi- 
cient grounds to take the accused in 
custody. The Sub- Inspector of Police 
told the mashirs also to take care of 
accused 1 and 2 so that they might not 


escape. The two mashirs and others 
watched over the accused day and night 
so as to make sura that they should not 
escape. It was held in v. Pir 

Mahomed Bux (l) that the words in 
cusbo'ly of the police” should not be ex- 
tended by implication to cases beyond 
what is absolutely necessary, that is to 
say when the man is really under arrest 
or under strict supervision and is merely 
allowed to go for a few moments to con- 
verse with the mashirs. In Wahiddino 
v. Emperor (2) it was held by a Bench of 
this Court that the accused were at the 
time practically in police custody; and 
as the zamindars were accompanying 
and helping the police, in so far as the 
statement of the accused admitted the 
guilt either of himself or any of the co- 
accused, that confession would no doubt 
have been inadmissible. In Emperor v. 
Baiuat 03), it was held by my learned 
brother Rupchand that: 

“In my opinion no hard and fast rule can be 
laid down in that behalf and the question whe- 
ther an accused person was in custody within 
the meaning of S. 26 at any particular moment 
must depend on the particular circumstances of 
each case. In the present case however there is 
no evidence that the accused were not free to 
go anvwhore they wished at the time when the 
zamindars tackled Sato. At that time she was 
not being detained by the police. It is no doubt 
true that the police were investigating the 
offence and they were outside the place where 
she was living. But these facts alone are not 
sufficient to warrant the interence that she was 
being prevented from going anywhere she liked 
or that she was being kept in custody. 

Similarly with regard to accused Rawat and 
Ali it is no doubt true that at the time of in- 
vestigation a crowd of people including these two 
accused had collected outside the scene of offence 
but in the absence of any evidence that they 
had been sent for by the police or that they 
were told by the police not to depart therefrom 
their voluntary presence in the midst of the 
crowd would not amount to custody.” 

The learned Public Prosecutor admits 
that the substantial test is whether the 
person was or was not at liberty to move 
from the particular ’place where he was 
when he made the confession. It is clear 
from the facts of the present case that 
they were not at liberty. The police had 
sufficient grounds to take them in cus 
tody. The mashir witnesses admit that the 
Sub-Inspector of police had handed over 
the two accused to their custody with 
instructions that they should not be 

(1) A.I.R.1921 Sind 145=35 I.G. 833— 26 Or. 

L.J. 609=16 S.L R. 143. 

(2) Criminal Appeals Nos. 188 and 193 of 1925. 

(3) Confirmation Case No. 3 of 1929. 
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allowed to escape and also with instruc- 
uions to ascertain from the accused the 
facts of the case. They were under close 
supervision and that supervision was 
under instructions from the Sub-Inspec- 
tor. I must therefore hold that for all 
practical ])urposes the accused were in 
the custody cf the police at the time the 
extra-judicial confessions were made to 
the mashirs and these confessions must 
therefore be left out of consideration, 
(Here his Lordship discussed the other 
evidence against accused 2 and considered 
it not suflicient to sustain his conviction 
and concluded as follows.) The convic- 
tions and sentences of accused 2 are there- 
fore set aside; he shoiild he set at liberty. 

Rupchand, A. J. C. — On the evidence 
it is abundantly clear that the murders 
were pre-conceived and that they were 
committed by four persons who came 

fully armed. The motive of the murders 
IS also hardly in doubt. 

Tlio deceased, RIt. Fatma was a Khoso 
woman formerly residing in the Frontier 
District. She at first married one Abdul 
Faliim, a Khoso of Doulatpur in the 
Nasirahad District. As Abdul Rahim 
married a second wife, Fatma left him 
and went to live with her parents. After 
a la[)se of seven or eight years she mar- 
ried the deceased Abdul Rahman, a 
Cliandio by caSte. On this her first hus- 
band made a complainant to the jirgah. 
Tlie decision of the jirgah Nvhich was 
composed of seven Sardars of Khosos, the 
Kxtia Assistant Commissioner Nasirahad 
and the Deputy Collector Kandhkot, was 
given on 10th November 1930, It or- 
dered Fatma’s brother to pay money 
compensation to the first husband and 
declared that Fatma should he handed 
over to the Sardar of the Khosos that is 
to say, the Sardar of the community to 
which she and her first husband belonged 
who was at liberty to give her in 
marriage to any person ho wished, pro- 
vided such person was neither a Chandio 
nor a relative of the first husband. This 
decision did not satisfy Fatma. She ma- 

naged to go hack to her second husband 

and lived with him in the village of 
bhahpur. Her infant daugh tor horn to 
her from the second husband also lived 
^vlfh them. This act on her part re- 
quired to be avenged by the Khosos. On 
the night of 5th January 1931 four 
persons fully armed entered his house. 
He. hi3 wife and daughter were sleeping 


in the hall. The deceased Muhammad 
Baksh, the sister of Abdul Rahman, and 
two boys Suhrab and Dost Mahomed, 
were sleeping outside in the court- yard. 
The murderers at first attacked Muham- 
mad Baksh and did him to death. They 
then entered the room and after brutally 
murdering Abdul Rahman, Fatma and 
their daughter jumped out of the house 
by scaling the southern wall and made 
good their escape. It appears that one 
of these men was armed with a gun. He 
made use of it in doing Muhammad Baksh 
to death as proved by the post mortem 
examination which showed that he had 
two gun shot wounds on his body. The 
village watchman Kaisro and Jio and the 
Banias Jhamatmal and Assanmal were 
attracted to the scene of the olTence by 
the firing of the gun and the cries from 
the house; but the only person who saw 
the murderers running away from the 
house was Kaisro; and he fired at the 
murderers hitting one of them, hut all 
of them made good their escape. These 
facts are hardly in dispute. 

The two api)ellants and one Ahmad, 
also a Khoso, were pub on their trial as 
being three of the four murderers. Ahmad 
has been acquitted, and the only serious 
question before us is whether the two 
appellants were amongst the four who 
committed the murders. Now the evi- 
dence against the appellant Haroon con- 
sists of; (l) the extra-judicial confession 
made by, him to Pheri; (2) the extra-judi- 
cial confession made by him to the 
zamindars Khuda Bux and Shah Maho- 
med; (3) the judicial confession made by 
him in the hospital; (4) the pointing 
out by him of the place wherefrom the 
gun and certain bloodstained clothes 
were found, (5) circumstantial evidence 
thathehada gunshot wound and other in- 
juries on his person, and (6) the motive* 

I am not inclined to place much reli- 
ance upon the extra-judicial confession 
to Pheri. He is the person to whose 
hut it is said, accused 1 and 2 went that 
night after the murder, and in whose hut 
they wore found by the police on the 
morning of the 7th, that is to say, on 
the second day after the murders. Pheri 
was not in the house at the time when 
the police arrived there. The story given 
by him to the police differs from that 
given by him in tho Sessions Court. To 
tho police ho said that he was sleeping in 
his house when he was called from out- 
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side, that he went out and saw Eahim 
and Abdul Ghafur Khosos, that Bahim 
said that he, Haroon, Alu and Mahomed, 
Khosos, bad killed Abdul Bahman, Fatma, 
her daughter and Abdul Bahman’s bro- 
ther, that Bahim told him that his leg 
had been injured by shots of the gun of 
chowkidars. In the Sessions Court he 
has said that lie got up on the barking of 
a dog and saw only accused 1 who on 
inquiry said: 

“^luhamraad Baksh aud Abdul Rahman have 
fought with me. We were four men, viz. I, 
Ahmed, Alu and Abdul Rahim. I have ^received 
injuries, so I will stay here.” 

His explanation why he left his house 
is also somewhat difficult to believe. If 
accused 1 was alone, it is hardly likely 
that Pheri would leave him in the house 
unattended, or that he would leave the 
house on the pretext of informing his 
landlord who was partner of accused 1 
and would not return until after the 
police had arrived at the house. It is 
not impossible that Pheri made a state- 
ment to the police about the alleged con- 
fession with the object of saving himself 
and his landlord from being prosecuted 
as persons concerned in the murder. 
Taking into consideration his status in 
life, the divergence in the story given by 
him to the police and in the Sessions 
Court, and the fact that he is not speak- 
ing the whole truth, I am not prepared 
to attach much reliance on his evidence. 
"With regard to the extra-judicial con- 
fession made to the zamindars again, 
there can be no doubt that it is not ad- 
missible in evidence in view of the pro- 
visions of S. 26, Evidence Act, which 
reads as follows: 

“No confession made by any person while he 
is in the custody of a police officer, unless it be 
made in the immediate presence of a Magistrate, 
shall be proved as against such person.” 

What is “custody of a police officer” 
has been the subject of several decisions. 
It does not only mean that the accused 
should be under actual arrests when he 
makes the confession nor does it neces- 
sarily indicate that the presence of a 
police officer at the time of the confession 
is essential to constitute “custody.” In 
Rechoda v. Achenath (4), it was pointed 
out that no formal arrest by the police 
was necessary and that it was sufficient 
to constitute custody of a police officer if 
the accused could not depart of his own 
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free will. In Empress v. Lester (5), it 
was held that the confession made by 
the accused to the person with whom 
she was travelling in a tonga under police 
guard was inadmissible in evidence, al- 
though it was made at a time when the 
police guard bad left the tonga and had 
gone away to some distant place to change 
his horse. In Emperor v. Malian- 
goioda (6), a confession made by the 
accused to the doctor in the hospital 
while the police officer who had brought 
him was keeping guard outside in tho 
verandah was likewise excluded on the 
ground that tlie accused who was in police 
custody up to his arrival in the hospital 
remained in that custody while the 
policeman was standing outside in the 
verandah. In the -case of Maung Lay 
V. Emperor (7), at p. 615 (of 1 Bang,) 
May Oung, J,, has said: 

“I have come across several cases in which 
police officers have, after detaining a person ac- 
cused of an offence, put forward the plea that the 
latter was not in custody because he had not yet 
been formally arrested. The object of this seems 
to be either to avoid operation of S. 2G. Evidence 
Act, or to shorten the period of time between the 
arrest and the confession subsequently made to 
a ^lagistrate. This idea of ‘free detention’ is, 
in my view, altogether mistaken sometimes even 
hypocritical. It is an infringment of the spirit, 
while appearing to conform to the strict letter of 
the law, and I would lay down that, as soon as 
an accused or suspected person comes into the 
hands of a police officer, he is, in the absence of 
clear and unmistakable evidence to the con- 
trary, no longer at liberty and is therefore in 
custody within the meaning of Ss. 26 and 27, 
Evidence Act.” 

This decision perhaps goes much fur- 
ther than any other decided case, and in 
so far as it raises a presumption that the 
accused must be deemed to be no longer 
at liberty after he comes into the hands 
of the police, it is somewhat contrary to 
the rulings of this Court. In King- 
Emperor V. Fir Mohamedbux (1) at 
p, 145 (of IQS.L.B.) Kennedy, J. 0., has 
said: 

“I am not inclined to extend the meaning of 
words ‘in custody of the police’ by implication 
to cases beyond what is absolutely necessary, 
i. e. where the man is really under arrest or in 
strict supervision and is merely allowed to go 
for a few moments to converse with the mashirs. 
It seems to me that would be probably considered 
to be a case in which any statement to the 
mashirs is made while he is in police custody. 
But where the case is not so and the accused is 
not arrested or under supervision, and he is 

"“(5) L18J51 20 Bom. 16^ ~ 

(6) [1917] 42 Bom. 1=42 I. C. 597=18 Or. L. J. 

981 

(7) A. i. R. 1924 Rang. 173=77 I. C. 429=25< 

Or. L. J. 381=1 Rang. 609. 


(4) [18'67] 3 M. H. C. R. 318=2 Weir 735. 



154 Sind Haboon v. Emperor 

explain certain circum- 
stances, it seems to be going further than the 
section warrants to exclude the statement that 
he makes on tlie ground that he is deemed to be 
in police custody,” 

In Crovm v. Ilawat (3) I had occasion 
to consider the eflecfc of S. 26 and I ob- 
servofl : 

”**'** It has been said that for the purpose 
of excluding an extra-judicial confession under 
S. 20, Evidejice Act, it is not necessary to prove 
formal arrest and that if an accused person is 
present before the police and cannot depart at 
his own free will, such presence amounts to 
sufficient custody. In my opinion no hard and 
fast rule can be laid down in that behalf, and 
the question whether an accused person was in 
custody within the meaning of S. 20 at any 
particular moment must depend on the particular 
circumstances of each case.” 

Notliing has been said in argument to 
make me change that view, and I think 
that the true criterion in all such cases 
is, whether the accused is free to depart 
where he likes or not. If not, he is in 
custody. It is immaterial whether his 
'freedom of action is restrained directly by 
a police officer or by persons to whom his 
care is entrusted by a police officer. In the 
present case, there can be no doubt that 
both the accused were under police super- 
vision at the time when they are alleged 
to have made their confessions to the 
zamindars, and were not free to go where 
they liked. This was not a ease of mere 
susiJicion attaching to the accused. Ac- 
cused 1 had a gunshot wound and other 
marks of injury on iiis person. Accused 2 
was found with him. lie was a Khoso 
and footprints of two persons had led up 
to the outskirts of the kot whore they 
were found. In the mashirnama (Ex. 40) 
it was delinitoly stated that the police 
iiad secured them, which could only 
mean tiiat tlio police had restricted their 
free movements. 

This is not the first case of its kind in 
which it has been brought to my notice 
that police officers often neglect to do 
their duty of collecting proper evidence 
in murder cases and that, as soon as they 
have been able to hit upon a probable 
offender they tliink that their task is 
over; and tliat they invariably liand over 
the accused to zamindars with the object 
of getting a confession from him, and 
then work down the case on the strength 
of such confession instead of working up 
the case themselves and finding for them- 
selves farther clues which might help 

them in obtaining a conviction irrespec- 
tive of the alleged confession which is 
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in most cases, retracted at the trial. In 
this case, the mashirnama recites in clear 
terms that the accused who had been 
secured, were handed over to the mashirs 
for the purpose of inquiring from them 
about the true facts. 

A note to that effect is open to the 
attack that the accused were handed over 
for the purpose of being coerced or, at 
any rate, induced to make a confession. 

In my opinion, this procedure is open to 
serious objections and should be avoided. 
When the evidence of the extra judicial 
confessions to zamindars was being ten- 
dered, the learned pleader for the accused 
objected to its admissibility. The Court 
questioned the zamindar Khuda Buksh 
as to the circumstances under which the 
confessions were made, and the witness 
stated : 

The police did not arrest the accused in the 
kot but they handed them over to us. We had 
taken two private men from Kando Khan Jatoi 
to watch over the accused ** 

On that the learned Sessions Judge 
passed the following order : 

“ In my opinion, the accused cannot be said 
to be in police custody when they were with the 
witness at Jatoi village.” 

The learned Sessions Judge was*, in my 
opinion, clearly in error in admitting the 
evidence of the extra-judicial confessions. 
Both the accused were not only secured 
by the police, but they were handed over 
to the zamindars with dire-itions to keep 
them under the private guard supplied 
by the zamindars and were not free to 
go where they liked, as is clear from the 
admission of Khuda Bakhsh at line 169 
p. 47, where he says : 

“ I also watched them during the first pahar 
of night. When I went to sleep I kept Shah 
^luhammad and others on the watch.” 

It is also worthy of note that although 
the zamindars say that the accused con- 
fessed to them their guilt, no attempt 
was made by thorn or by the police to 
have those confessions recorded at once 
by a Magistrate. I am afraid I cannot 
leave this point without observing that, 
in my opinion, the procedure adopted by 
the police in this ease, of banding ever 
the accused one of whom had serious in- 
juries on his person and was prima facie 
one of the persons concerned in the raid, 
in charge of the zamindars who were 
helping the police in their investigation 
“to enable them to inquire** from the 
accused “about the true facts** while they 
wore being kept under restraint and were 
being watched by the private guard sup- 
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plied by the zamindars, is hardly com- 
luendable. The judicial comfession made 
by accused 1 however stands on a differ- 
ent footing. It is not only admissible in 
evidence but is of considerable value. It 
is no doubt true that while inculpating 
himself he has tried to show that he was 
the only assailant. It is also true that 
he has resiled from it. But the circum- 
stances under which ho made it make it 
abundantly clear that so far as it relates 
to his being a murderer, it is true, and 
may be safely relied upon. He was then 
lying in a very serious condition in the 
hospital, and the Magistrate was sent for 
at the request of the doctor to record the 
confession which the accused wanted to 
make. He had several injuries on his 
person, three of them caused by a sharp 
weapon such as a hatchet and two of them 
by gunshots as deposed to by the Medi- 
cal Officer. He knew well that so far as 
his case was concerned he had no chance 
of getting out of a conviction. He also 
felt that he would die, and perhaps 
thought that it was better for him to 
make a confession inculpating himself 
and exculpating the other offenders. Al- 
though he has retracted from his con- 
fession in the Sessions Court, he has 
offered no explanation whatsoever with 
regard to the injuries on his person. All 
that he has said is that he did not make 
the confession before the Resident Magis- 
trate and that he was not in his proper 
senses when he was in the hospital. 

The truthfulness of the confession, so 
far as it concerns him, is more than 
amply vouchsafed by the injuries on his 
person, his failure to explain them and 
by the first report which shows that the 
assailants had been fired at by the chow- 
kidar Kaisro. Without more, this evi- 
dence would be sufficient to warrant his 
conviction. The fourth piece of evidence 
against him is with regard to the point- 
ing out of the gun and certain stained 
clothes. This has not been relied on by 
the lower Court but I see no reason why 
this evidence should be excluded from 
consideration in the circumstances of the 
present case. It is no doubt true that in 
the mashirnama it was stated that both 
the accused had pointed out the place and 
had taken out the property, but in the 
evidence it was explained that accused 2 
took out these articles at the instance of 
accused 1 who was in a bad condition of 
health, and could not bend down to take 


them out from the place where they were 
hidden. It is not unlikely that although 
in the mashirnama both accused persons 
are said to have shown the place and to 
have taken out the articles, it was really 
accused I under whose directions the 
articles were taken out and were dis- 
covered in consequence of the informa- 
tion given to the police by him and nob 
by accused 2. Of course the probative 
value of this piece of evidence is not 
much, but it may well be considered as 
one of the links in the chain of circum- 
stances proving that this accused was 
concerned in the raid. 

The fifth point is again a very strong 
piece of circumstantial evidence against 
him. Kaisro had fired a shot at the 
culprits injuring one of them. The ac- 
cused had recent injuries of a gun shot 
on the leg. He was found hiding in the 
house of another man away from his own 
relatives at a time when he was badly 
injured. The presumption of innocence 
having been rebutted, it was for him to 
explain these circumstances, and his^ 
failure to do so augments the presump- 
tion of his guilt almost to a certainty. 
Lastly, there is the evidence of motive. 
Accused 1 is brother of Abdul Rahim 
Khoso, the first husband of Fatma. One 
of the main terms of the jirgah decision 
had been broken. Fatma had gone back 
to Abdul Rahman Chandio. This could 
not be permitted by the relatives of the 
first husband. It is no doubt true that 
compensation had been awarded to Abdul 
Rahim but that was not enough. Abdul 
Rahman and Fatma had become * karo” 
and “kari” at any rate by going to live 
together as husband and wife after the 
jirgah decision, and according to the 
inhumane custom of these border tribes- 
men, it was incumbent on accused ], as 
one of the nearest relatives to take re- 
venge. I agree therefore with the learned 
Judicial Commissioner that the evidence 
against accused 1, Haroon, is very strong 
and that looking to the circumstances of 
the case, the only punishment which can 
be awarded to him is one of death. 

I would accordingly dismiss his appeal 
and confirm the sentence of death under 
S. 302, I. P. C., and also confirm the 
sentence passed against him for the other 
offence with which he was charged. 
With regard to accused 2, the evidence 
adduced by the Crown consists of (l) the 
extra-judicial confession made to the 
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zamiodars (2) prorl action of property (3) 
identification by Kaisro and (4) identifi- 
cation of footprints. I liave already 
pointed out that the extra-judicial con- 
fession is inadmissii)le under S. 26, Evi- 
dence Act. (Here his Lordship discussed 
the otlier items of evidence and concluded 
as follows.) I agree therefore with tho 
learned Judicial Commissioner that ac- 
cused 2 is entitled, at any rate, to the 
benefit of the doubt, and that his convic- 
tions and sentences be set aside and that 
he he set at liberty. 

P.N./R.K. Order accordinghj . 

I 

>:< A. I. R. 1932 Sind 156 

Ferrers, J. C. and Mehta, A. J. C. 

Saleh — Applicant. 

V. 

Empero} Opposite Party. 

Criminal Revn. Appln. 18 of 1932, De- 
cided on 25th May 1932. 

Criminal P. C. (1898), S. 250— S. 250 

does not apply to case instituted at the in- 
stance of police. 

Tho operation of S. 250 is restricted to cases 
* instituted upon complaint or upon information 
given to a police ofRccr or to a Afagistratc. It 
will not apply to a case instituted on a' police 
reporter on information given by a police ofRcer. 

[P 15G C 21 

(b) Criminal P. C. (1898). S. 250 — While 
making order under S. 250 Court should see 
that complaint was false etc. 

The law requires that before making an order 
under S. 250, the IMagistrale shall record and 
consider any cause which complainant may 
show; and if ho is satisfied that tho accusation 
was false and 'either frivolous or vexatious, ho 
may for reasons to be recorded make an order for 
compensation. (P 15G C 2] 

Where all that the ^lagistratedid was as follows: 
He called upon the complainant who appeared and 
gave his explanation. Tho ^lagistrato then said: 
“I find nothing in his explanation to justify 
that tho complaint was not false and either fri- 
volous or vexatious.” 

Held', that it was not a satisfactory order. 
There should have been in tho first place, a defi- 
nite finding that the complaint was false. The 
Magistrate should, in the second place have made 
up his mind whether ho considered it to bo fri- 
volous or whether ho considered it to bo vexati- 
ous. That frivolity was one thing and vexation 
quite another. It was not satisfactory to leave 
it ambiguous upon which of those two counts tho 
order was biing made. Upon whichever ground 
tho Alapistrato intended to proceed, it was in- 
cumbent upon him to set forth his reasons. 

[V 157 C 1] 

(c) Criminal P. C. (1898), S. 250 — Powers 
under S. 250 are to be exercised in fit and 
proper cases. 

The powers under S. 250 of the Code are to bo 
exercised only in fit and proper cases, and not 
indiscriminately in every case in which tho ac- 
cused is discharged, since tho virtual effect of any 


order of compensation is that it amounts to a 
summary conviction of the complainant. In- 
judicious adoption of this measure which is solely 
intended to check false accusations preferred 
recklessly and maliciously may inhibit timid 
people from coming to Court or complaining* to 
the police to have even their legitimate grie- 
vances redressed. [F 157 C l] 

Tahilram Maniram — for Applicant. 

C. M . Loho — for the Crown. 

Ferrers, J. C, — The Additional City 

^lagistrate of Karachi, has made an order 
under S. 250, Criminal P. C. He has 
directed a complainant to pay an accused 
person Ps. 40 only as compensation and 
in default to undergo two week’s simple 
imprisonment. Against such an order no 
appeal is competent but the party damni- 
fied lias come to us in revision. We are 
satisfied that the Magistrate’s order can- 
not be sustained. It is bad for more 
reasons than one. In the first place the 
procesdifegs were not instituted upon 
complaint or upon information given to a 
police officer. The applicant had on two 
occasions found that goods had been 
stolen from his house. lie reported the 
loss of these goods to the police but he 
did not know whom to suspect, and did 
not in his report mention the name of 
the accused. It was the police who first 
began to Suspect Chakoo. They searched 
his house. They found there a carpet 
which was identified by the Manager of 
Messrs, Phillip k Co. as one of the car- 
pets which the applicant had hired from 
them and which had afterwards been 
stolen from his house. After this the ac- 
cused was challaned by the police. 

Now the operation of S. 250 is restric- 
ted to cases instituted upon complaint or 
upon information given to a police officer 
or to a Magistrate. It will not apply to 
a case instituted on a police report or on 
information given by a police officer. The 
Magistrat0*9 order is also bad on other 
grounds. The law requires that be- 
fore making an order under S. 250 the 
Alagistrate shall record and consider any 
cause which complainant may sho\v and 
if he is satisfied that the accusation was 
false and either frivolous or vexatious, he 
may for reasons to be recorded make an 
order for compensation. Now in the 
present case all that the Magistrate has 
done is this. He called upon the com- 
plainant who appeared and gave his ex- 
planation. The Magistrate then said: 

‘T find nothing in bis explanation to justify 
that the complaint was not false and either fri- 
volous or vexatious.” 
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This is not a satisfactory order. There 
should be in the first place a definite 
finding that the complaint is false. The 
Magistrate should in the second place, 
make up his mind \Yhether he considers 
it to be frivolous or whether he considers 
it to be vexatious. Frivolity is one thing 
and vexation quite another. It is not 
satisfactory to leave it ambiguous upon 
which of these two counts the order is 
being made. But upon whicheverground 
the Magistrate intends to proceed it is 
incumbent upon him to set forth his rea- 
sons. This he has not done. In view of 
the fact that the Magistrate who heard 
this case in the first place thought it 
necessary after hearing the prosecution 
to frame a charge against the accused we 
do not think that the Magistrate who 
took up the same case for the second 
time and heard it de novo was well ad- 
vised in taking action under S. 250. It 
is conceded by the Public Prosecutor that 
the order made under that section can- 
not be defended. We therefore allow this 
application and set that order aside. 
Compensation, if paid, to be refunded. 

Mehta, A J. C . — It has been held 

time and again that the powers under 
S. 250, Criminal P. C., are to be exercised 
only in fit and proper oases, and not in- 
discriminately in every case in which the 
accused is discharged; since the virtual 
effect of an order of compensation is that 
it amounts to a summary conviction of 
the complainant. Injudicious adoption 
of this measure which is solely intended 
to check false accusations preferred reck- 
lessly and maliciously may inhibit timid 
people from coming to Court or complai- 
ning to the police to have even their legi- 
mate grievance redressed. In the pre- 
sent case the order of compensation is 
altogether unjustifiable. The name of 
the accused was never given by the 
complainant. The police were really 
responsible for the prosecution of the ac- 
cused. TheMagistrate who first heard the 
case thought fit even to frame a charge 
against the accused. No motive is sug- 
gested, much less proved why the com- 
plainant should suppress the name of the 
real thief and let the police proceed 
against the wrong person. I therefore 
concur in the order setting aside the order 
of compensation. 

b.v./rk. Application alloxoed. 
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Rupchand, a. -T. C. 

Maniram Manghanmal and another — 
Accused — Applicants. 

v. 

Emperor — Opposite Party. 

Criminal Revn. Appln. No. 81 of 1932, 
Decided on 2nd Tune 1932. 

❖ (a) Criminal P.C. (1898), S. 215— Ques- 
tion whether assuming that facts are proved, 
conviction is justified is question of law. 

In dealing with au application under S. 215 
the High Court is not required to appreciate 
the evidence but it proceeds on the assumption 
that the facts as stated in the committal order 
will be proved at the trial. All that the High 
Court is required to apply its mind to is that 
assuming that the facts are proved, do they 
justify the conviction of the accused or not. As 
so stated the point at issue before the High 
Court is a point of law pure and simple. Pre- 
judice to the accused is no ground whatsoever 
for refusing to quash a committal in fit cases: 
A. I. R. 1031 Lah. 467, Diss. from’, Case law 
discussed. [P 159 C 1] 

^'«(b) Criminal P. C. (1898), Ss. 215 and 
273 — High Court is empowered to quash 
commitment to Court of Session. 

Section 215 is intended inter alia to empower 
the High Court to quash a committal to a Court 
of Session in all such cases in which a Judge of 
a High Court trying a Sessions case would stiy 
proceedings under S, 273 although a similar 
power has not been conferred on the Sessions 
Court itself. [P 159 C 2] 

(c) Sind Judicial Commissioner’s Court 
Rules, R. 2 (4) — Single Judge can quash com- 
mitment under Criminal P. C. (1898), S. 215. 

Rule 2, Cl. 4 of the rules of the Court is clear 
and vests in a single Judge of the Judicial 
Commissioner’s Court the power dealing with 
every application for quashing a commitment 
under S. 215. [P 159 C 2] 

Partabrai D, Pumoani — for Appli- 
cants. 

D, N. O'Sullivan — for the Crown. 

Rupchand, A. J. C. — The accused 
have applied under S, 215, Criminal 
P. C , that their committal to this Court 
on its Sessions Court side be quashed on 
the ground that there is no legal evi- 
dence in the case to justify their com- 
mittal. There is to a certain extent, a 
divergence of judicial decisions on this 
question whether the total absence of 
legal evidence to justify committal is a 
point of law within the meaning of the 
section. But in most cases this divergence 
is more apparent than real. In Empress 
V. Earotamdas{l), Jogesliioar Ghose v. 
Emperor (2), Sheohux Earn v. Emperor 
(3), Emperor v. Din Mahomed Sheikh (4) 

(1) [18831 6 All. 98=(1883) A. W. 

(2) [19011 5 C. W. N. 411. 

(3) [19051 9 0. W. N. 829=2 Cr. L. J. 534. 

(4) [1905] 2 0. L. J. 48=2 Cr. L. J. 386. 
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and Cluntshamdas v. Emperar, A, 7. B, 

1930 LaJi. 515, it has been held that the 


absence of evidence to warrant a coin- 
inital does amount to a point of law. In 
the case of Sheobux Bum v. Emperor (3) 
refen-ed to above Harrington, J., has said 
at p. 839 : 

'f’ho test which iu my opinion should be 
applifcd to decido whether a committal ought 
or ought not to be made on tlio facts is this : 
assuming tliat the whole of the evidence telling 
against the accused is true, is there a case which 
a Judge at a trial could leave to a jury? If the 
evidence is such that a Judge would have been 
bound to rule that there was no evidence on 
which a jury could convict, then a commi ttal 
ought not to bo made. If there was any evi- 
dence which called for an answer however 
great the preponderance iu favour of the 
prisoner might be, then the committal was 
proper.” 

On the other Emperor v. Sulle- 

man Ibrahim (5), Chandravarkar and 
Heaton, JJ., refused to quash a committal 
on the ground of want of evidence and 
the head note of that case reads : 

“ An order of committal to the Sessions 
Court cannot bo quashed by the High Court on 
the ground that there is no ovidouco in the 
committing Magistrate's record to sustain the 
charges. The committal oan bo quashed on a 
point of law only.” 

The liead-note no doubt supports the 
contrary view. But the judgment of 
Chandravarkar, J., which is the principal 
judgment in the case, if analyzed care- 
fully, is much more circumscribed than 
tiie head-note. His Lordship has no- 
where expressed the view that absence of 
evidence to support a committal is not a 
point of law. But he appears to have 
proceeded on the assumption that al- 
though no evidence might have been led 
before the committing Magistrate to 
justify the committal, evidence might be 
fortl\coming in the Sessions Court and 
that therefore tlio responsibility in such 
a case is that of the Public Prosecutor 
who may if ho thinks lit enter nolle 
prosequi. In that case the reference was 
made to the High Court by the Sessions 
Judge. There was no application by the 
accused themselves. Perhaps, there was 
in that case good ground for the High 
Court to leave it to the Crown to decide 
for themselves whether the trial should 
he continued to its finish or not. All 
that their Lordslups have evidently held 
is that in the circumstances of that case 
the High Court cannot say that the order 
of committal ought to bo interfered with 
b y the High Court at that st aL*e. The 

{5J [1911] 10 I. U, 80’2=12 Or, L. J. 256! 
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previous Allahabad and Calcutta rulings 
on the point at issue have not been re- 
ferred to in the judgment of their Lord- 
ships : and in my opinion the question 
whether absence of evidence where no 
evidence has bean adduced in the com- 
mitting Magistrate’s Court and none is 
available for being adduced in the Court 
of Session so as to connect the accused 
with the offence is a point of law or nob 
seems not to have been so clearly present 
in the minds of their Lordships. 

In Emperor v. Nga Taung Thu (6) (a 
case decided by the Lower Burma Chief 
Court) all that has been held is that a 
committal order cannot be quashed merely 
on the ground that the evidence is doubt- 
ful. That is quite different from holding 
that a committal order may nob quash- 
ed when there is no evidence or that the 
absence of evidence is not a question of 
law. 

In Be Sessions Judge of Coimbatore 
(7) again, a reference was made by the 
Sessions Judge and the ground on which 
he asked for the committal being quashed 
was that in his opinion the case called 
for further inquiry, and that if the trial 
was proceeded with in the Court of Ses- 
sion the accused would be acquitted and 
that would prevent the police from mak- 
ing further inquiry into the matter. 
Dealing with this point their Lordships 
have said: 

“Wo aro of opinion that on this ground it is 
not open to tho High Court to quash a commit- 
mont. Tho accused is entitled to bo acquitted if 
there is no ovidenco against him to support 
a conviction. The result of quashing tho 
commitment will bo that he may bo charged 
again with the offence.” 

In the end their Lordships have re- 
ferred to the case in Empress v, Sulle- 
man Ebrahim (5) in support of their 
view and have not followed the case in 
Emperor v. Narotam Das (l). The 
ruling is no clear authority for the por- 
position that the absence of evidence is 
a point of law. In Hassaii Din v. Em- 
peror (8) Tapp, J., of the Lahore High 
Court has hold that absence or insuf- 
tioiency of evidence is nob a point of law 
within the meaning of S. 215 of the 
Code. He has further held that even if 
it bea point of law it would be quite 

(6) A. I. R. 19U L. B. 9=23 I. 0. 478=16 
Cr. Ij. J. 273. 

(7) A. I. R. 1915 Mud. 24=25 I. 0. 993=16 
Cr L. J. 665. 

(8) A. I. R. 1931 Lah. 467=1931 Cr. C. 691= 

132 I. C. 380=32 Cr. L. J. 867. 
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'wrong for the High Court to examine 
the evidence for the purpose of quashing 
the commilmenb as in doing so the High 
Court would be usurping the function 
of the Sessions Court. With all respect 
I am unable to accept the view taken by 
his Lordship. It goes much .further 
than any of the decided cases from which 
jit purports to find support. In dealing 
■with an application under S. 215 the 
High Court is not required to appre- 
'ciate the evidence but it proceeds on the 
assumption that the facts as stated in 
the committal order will be proved at 
ithe trial. All that the High Court is 
required to apply. its mind to is that 
assuming that the facts are proved, do 
they justify the conviction of the ac- 
cused or not? As so stated the point at 
issue before the High Court is in my 
opinion a point of law pure and simple. 
Under the Code of Civil Procedure a 
judgment based on no evidence has al- 
ways been treated as involving a point 
of law or to use the words of S. 100, 
Civil P. C., as being ‘contrary to law.’* 
The same meaning is attached to the 
expression under the English law both 
civil and criminal. There is no reason 
why absence of evidence should not be 
treated as a point of law under this sec- 
tion and if the dictum of Harington, J., 
in Sheobux Earn v. Emperor (3) is 
adhered to in considering whether a 
committal should be quashed or not the 
High Court will in no sense be assuming 
the function of the Court of Session of 
weighing the evidence in the case. In 
the present case the High Court has not 
been moved by the Sessions Court but 
by the accused themselves. And there- 
fore the main consideration referred to 
in the Bombay case of not prejudicing the 
accused quashing the committal hardly 
arises. But with all respect I am in- 
clined to the view that prejudice to the 
accused is no ground whatsoever for re- 
fusing to quash a committal in fit cases. 
In trials before the High Court S. 273 of 
the Code empowers the trying Judge to 
stay proceedings in respect of the charge 
or any part of the charge upon which an 
accused has been committed for trial and 
which in his opinion is unsustainable. 
An order of stay of proceedings does not 
amount to an acquittal and the accused 
may again be tried for the same offence. 
That being so there is no reason why when 
owing to a defective inquiry held by the 
police resulted in insufficient materials 


being placed before the committing 
Magistrate an accused person committed 
for trial to a Court of Sessions should 
be placed in a better position than an 
accused person committed for trial be-, 
fore a High Court. I think S. 215 was' 
intended inter alia to empower the High; 
Court to quash a committal to a Court 
of Session in all such cases in which a 
Judge of a High Court trying* a Sessions 
case would stay proceedings under S. 273 
although a similar power has not been 
conferred on the Sessions Court itself. 

In the present case in view of an ap- 
plication having been made by the ac- 
cused under S. 215, there has been no 
occasion for me to consider whether in 
view of the amended provisions of S. 266, 
Criminal P. C., a trial before this Court 
on its Sessions Court side being a trial 
before a High Court the powers under 
S. 273 may not be invoked. In view of 
the fact that I am passing an order in 
favour of the accused under S. 215 of the 
Code there is no occasion for me to consider 
this point.' (The judgment then considered 
the merits of the case and proceeded.) 
With regard to the power of a single 
Judge of the High Court to quasli com- 
mittal it would appear that it depends 
upon the rules of each High Court. Al- 
though a good deal might be said in favour 
of the view that the power under S. 215 
should be exercised by a Bench of the 
High Court, it seems that such power' 
has been delegated to a single Judge in 
several High Courts. So far as this Court 
is concerned R. 2, Cl. (4), of the rules 
of the Court is clear and vests in a single 
Judge of this Court the power dealing 
with every application for quashing a 
commitment under S. 215, and I see no 
reason why I should not exercise the 
power so vested in me. Accordingly 
I quash the committal against both the 
accused. 

K.N./r.K. Application allowed. 


A. I. R. 1932 Sind 159 

Ferrers, J. C. and Aston, A, J. G. 

Emperor 

v. 

Koural Shak^Accused, 

Criminal Ref. No. 42 of 1932, Decided 
on 9th May 1932. 

5*= Criminal P. C. ^1898), S. 397 — Two suc- 
cessive sentences of imprisonment — First 
conviction quashed on appeal — Second im- 
prisonment runs from date of accused's ac- 
quittal in first conviction — On equitabe 
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principles however sentence already under- 
gone under first conviction was deducted by 
reducing sentence in subsequent conviction 
under Criminal P. C. (1898), S. 439. 

K w?.,s convicted under the Arms Act and was 
sentenced to four months rigorous imprisonment 
on lOth September 1930. On 11th October 1930 
he was again sentenced to four years rigorous im- 
prisonment under S. 213, Penal Code. On appeal 
bis conviction under the Arms Act was quashed 
and he was acquitted on 15th January 1931. 

Ifchl ; that under S. 397, Criminal P. C., the 
second sentence commenced on 15th January 
1931, the date of tiio accused’s acquittal under the 
first conviction. 

J[eld further : that equitable principles re- 
quired that the period of imprisonment already 
undergone under the first conviction should be 
deducted from the imprisouraeut subsequently 
indicted, and so sentence of 1 years should to 
that c.xtent be reduced iu exercise of the powers 
under B. 439, Criminal I*. C. [P IGO C 2] 

0. M. Loho — for fcho Grown. 

Aston, A. J. C.— This is a refer- 
ence by the learned Additional Sessions 
Judge, Sukkur, who has referred to us the 
case of one Koural Shah. Koural Shah was 
convicted by the learned 1st Class Ma- 
gistrate, Kandhkote, on 19th September 
1930 and sentenced to four months’ rigorous 
imprisonment and a fine of Rs. 100 under 
S. 19 (f), Arms Act. He was again sen- 
tenced by the learned Additional Ses- 
sions Judge, Sukkur, on 11th October 
1930, and sentenced to four years’ rigorous 
imprisonment under S. 213, I. P. C. He 
filed an appeal on 17th October 1930 with 
the result that his conviction under the 
Arms Act was quashed and he was ac- 
quitted on 15th January 1931. The 
learned Additional Sessions Judge has 
referred the matter to us for considera- 
tion of tho i)eriod from wliich the sen- 
tence of four years’ rigorous imprisonment 
under S. 273, I. P. G., is to run. 

It has been hold in two cases by the Bom- 
bay High Court referred to in Bataulars 
Unreported Criminal cases at pp. 139 

523 that tho sentence must commence 
to run after tho expiration of the first sen- 
tonco wliether by reversal or comple- 
tion of the sentence and not before. The 
^ladras High Court in 2 Criminal 

Ridings p. 150, held that tho imprison- 
ment already undergone must be roo- 
koned as imprisonment under tho sen- 
tence in tho conviction which was not 
reversed. Tlie learned Additional Ses- 
sions Judge further points out that the 
Calcutta High Court has promulgated 
a rule that where a prisoner has been 
committed to jail under twosoparate war- 


effect from the expiry of the sentence in 
the other, the date of such second sen, 
tence shall, in the event of the first sen- 
tence being remitted in appeal, be pre- 
sumed to take effect from the date on 
which he was committed to jail under 
the first original sentence. The rulings 
are therefore in conflict. The learned 
Additional Sessions Judge observes that 
there is no authoritative decision of the 
Court of the Judicial Commissioner on 
this point and he has referred the ques- 
tion to this Court for such orders as it 
may deem fit to pass under S. 439, Cri- 
minal P. C 


We are of opinion that the legislature 
has clearly laid down in S. 397, Criminal 
P. C., that when a person already under- 
going a sentence of imprisonment, penal 
servitude or transportation is sentenced 
to imprisonment, penal servitude or 
transportation shall commence at the 
expiration of the imprisonment, penal 
servitude or transportation to which he 
has been previously sentenced unless the 
Court directs that the subsequent sen- 
tence shall run concurrently with such 
previous sentence. We are of opinion thatl 
the second sentence in the present cir- 
cumstances commenced on 15th January 
1931, the date of the accused’s acquittal^ 
of the first conviction under the Arms 


I 


Act. Equitable considerations however 
require that the period of imprisonment 
already uudergone under the sentence in- 
flicted on 19th September 1930 which 
has been set aside should be deducted 
from the imprisonment subsequently in- 
flicted on 11th October 1930. We are 
of opinion that we have no power under 
S. 397, Criminal P. C., to alter the date 
on which the second sentence is to com- 
mence : we are empowered however 
under S. 439 to reduce the sentence in- 
flicted. We therefore in exercise of our 
powers under S. 439, Criminal P. G., 
reduce the sentence of 4 years rigorous 
imprisonment under S. 243, I.P.O., to 3 
years and 8 months rigorous imprison- 
ment. 

s.N./ii.K. Sentence redmed. 



arnts, the senteiico in tho one to take 



IMPORTANT 

Our subscribers, who have got A. I. R. 1931 set, are 
requested to note the following correction in the^ Sind portion ol 

A. I. R. 1931. Page 4, Col. 2. 

T For Substitute 

(P.O.) Lad^iomaZ— Appellants. ^ Khushal Das Appellants. 

V. C _ 

Chandumal Eattanchand — t P. 0. Harumal Tejumal and another 

Respondents. ^ Respondents. 

II The iudgment is delivered by Rupchand, A. J. C. and not by 

Wild.J. C. 

Ill, In the Nominal Index for A. I. R. 1931 Sind * . 

For Ladhumal v. Ohandumal Rattanehand 4 

Substitute Khushaldas Udardinomal v. Harumal Tejumal 4 
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Aston, A. J. G. 

Salamatmal Janiincil — Dabfcor. 

V. 

Chetumal Bulchand^GTedLitov . 

Insolvency Case No. 94 of 1930, Deci- 
ded on ISfch October 1931. 

Presidency Towns Insolvency Act (1909), 
S. 92 — Application under S. 92 held, could 
be allowed. 

Au application was made under S. 92 for sub- 
stitution on the ground that original petitioning 
creditor was not proceeding with due dili- 
gence. The applicants alleged that he was the 
creditor of the debtors to the extent of Rs. 2,250 
and Rs. 8,000 on over due hundis. The due 
date of the hundis on which Rs. 8,000 were 
due by the debtor to the applicant was less than 
three months from the date of the application 
for substitution : 

Held : that the application could be allowed : 
In re Maund ex parte Maundy (1895) 1 Q. B. 
194, Bist. and A. I. R. 1028 Had, G08, Rel. on. 

[P 162 C 1] 

MangUanmal Bhojraj — for Debtors. 

Srikishendas H. Lula — for Creditors. 

Order. — ^This is an application under 
S. 92, Act 3 of 1909. On 15th Decem- 
ber 1930 the fiVm of Chetumal Bulchand 
made an application under Ss. 12 and 13, 
Act 3 of 1909, that the firm of Salamat- 
mal Janimal Sadorasing Motiomal might 
be adjudicated insolvents. In the appli- 
cation they allege an act of insolvency 
on or about 18th September 1930, Viz., 
the transfer of standing crops in various 
debs in favour of Panjoomal Salamatrai, 
the uncle of the opponents for an old 
debt alleged to be due and for an inade- 
quate consideration. It was alleged that 
the transfer was void as a fraudulent 
preference. The opponents gave notice 
on 16th January 1931 that they inten- 
ded to dispute the petitioning creditors’ 
debt and their right to present the peti- 
tion and the jurisdiction of the Court 
and the act of insolvency alleged. On 
10th February 1931 the petitioning cre- 
ditors applied for a commission. 

On 16th June 1931 the present appli- 
cation under S. 92 was filed the appli- 
cants stating they were creditors of the 

debtors to the extent of Rs. 2,250 and 
Rs. 8,000 respectively on overdue hun- 
dis praying for substitution on the 
ground that the original petitioning cre- 
ditors had settled with the debtors and 
had obtained an award against them and 
had stated to the Court the intention of 
withdrawing the petition on the award 
being registered. It was alleged that the 
original petitioning creditors^ were not 
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proceeding with the petition witii due 
diligence. The due dates of all the 
hundis except the last three hundis of 
the aggregate value of Rs. 2,250 ^Yero 
within three montlis of the date of the 
application for their due dates were bet- 
ween 7th April 1931 and 6th June 1931. 
Reliance is placed by the opponents on 
the case of hi re Haugliavi (l) where, 
Carr, J., expressed the opinion that an 
order allowing two non-assenting credi- 
tors to have their names substituted for 
the original petitioning creditors more 
than three months after the act of bank- 
ruptcy on which the petition was ground- 
ed was not warranted by S. 107 or any 
other section of the Bankruptcy Act, 
The petition in that case had been dis- 
missed and more than three months had 
elapsed since the act of bankruptcy. Ac- 
cordingly no one could then present a 
petition grounded on the act of bank- 
ruptcy and the provisions of S. 6, S. 1 (c), 
Bankruptcy Act 1883 (26, 47 Viet. C. 
52) applied. 

In In re Maund ex parte Maund (2) 
Vaughan Williams, J., held that the 
.Court will not amend a bankruptcy 
petition by adding as petitioners, after 
three months have elapsed from the 
date of the act .of bankruptcy, upon 
which the petition is grounded, credi- 
tors whose debts were. other than those 
in respect of which the petition was pre- 
sented and Wright, J., held that every 
debt sought to be added as ground of the 
petition after three months from the date 
of the act of bankruptcy is unavailable for 
the purpose but if within that period a 
debt has been made ground of the peti- 
tion and it afterwards becomes desirable 
to add another party to the petition in 
respect of that debt leave may be given 
to join that other party as a petitioner 
where it will not lead to any injustice. 
In the opinion of Vaughan Williams, J., 
the principle laid down in In re Mau- 
gham (l) was applicable even in a case 
where the petition had not been dis- 
missed. The present facts are distin- 
guishable from those in In re Mau- 
gham (l) both on the ground that peti- 
tion has not as yet been dismissed and 
also on the ground that the due date of 
t,he nine hundis on which Rs. 8,000 are 

^(1) L1888] 21 Q. B. D. 21=57 L. J. Q. B. 487= 
59 L. T. 253=36 W. R. 846=5 Morrel. 152. 

(2) [1895] 1 Q. B. 194=64 L. J. Q. B. 183=15 
R. 159=72 L. T. 58=43 W. R. 207. , 
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due by the ouponent to the applicant 
\\'as less than three months {rom the 
date of the application for substitution, 
several of them having become due cnly 
ten days before the application was 

made. . 

It is pointed out by Kamesam, J.i m 

Venkata Hanumantha Uao v. Gangayya 
(b) that the object of S. 16, Provincial 
Insolvency Act, is to prevent other cre- 
ditors from being injured by the action 
of one creditor who by reason of collu- 
sion or otherwise may not diligently 
prosecute the petition. If it is to be re- 
garded as a new petition, this object is 
frustrated and there is no purpose of 
having a section of the kind. If the ori- 
ginal petition had proceeded up to the 
adjudication or if another creditor whose 
debt was not barred by the date of sub- 
stitution had been substituted and he ob- 
tained an order of adjudication the appli- 
cant’s debt which was not barred by the 
date of the petition could be proved. Op- 
ponents contend that the original peti- 
tion was invalid, for an upcountry con- 
stituent does not carry on business in 
Karachi by merely sending articles to a 
commission agent. It is contended how- 
ever that the petitioner had a regular 
agent in Karachi and an otlice and that 
the agent w'as not a commission agent. 
This is a matter of evidence. On the 
grounds I have mentioned distinguishing 
the case In rc Manghavt (1) and for the 
reasons mentioned by Kamesam, J.i I al- 
low tho upplicatiou with costs. 

1\N./K.K. AjypGcation al hweih 

' (3) A. 1. K. 1028 Aliid. 008=110 I. C. 011=01 
Mud. 501. 


Hakifalai 1932 

cf a charge actually created and binding on the 
estate. The right of residence of a widow to 

live in the ancestral family house is a right to 
the provision for residence and is included in 
the general right of maintenance and like the 
right of maintenance, it is an e(]uitable and not 
a legal right. The same principle applies in the 
case of an unmarried daughter. Oonsequently 
notice of a claim for residence of the daughter 
or of the fact that she is residing in family 
house along with her nephews is not sufficient 
to affect the rights of the mortgagee unless it is 
proved that he is not a bona fide mortgagee for 
value within the meaning of S. 39: 4 S. Zj. i?. 

278 ; A. J. ib 1926 Stud 135 and A. I. B. 1929 
Sind 102, Bel. on; 12 H'. B. O. C. 135, not Foil. 

I [P 1G3 0 2} 

Dingomal Narainsing — for Appellant. 

Khancliand Gopaldas — for Kespon- 

dents. 

Judgment. — This appeal arises out 
of a suit instituted by one llanifabai res- 
pondent 1, for a declaration that by an 
agreement arrived at between her and 
her brothers about 40 years prior to ^ the 
suit she was given a right to reside in a 
part of the in'operty in suit and to ap- 
propriate the rents of the rest of it for her 
maintenance during her lifetime, and for 
an injunction restraining tho heirs of her 
brothers and the transferees from them of 
certain rights in the property from dis- 
turbing her from her possession and en- 
joyment of the property. Tho property 
in suit consists of Survey No. 18 and a 
divided part of Survey No. 19 which is 
referred to for the sake of brevity as 
Survey No. 19. tho other part being 
owned and possessed by strangers to the 
family of the plaintiff. Survey No. 18 
belongs to her father and Survey No. 19 
was purchased in 1895 by her brothers- 
after their father’s death. The follow- 
ing is her family jiedigree; 

HAJISUMAR 
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RUrCHAKD AND MEIITA. A. J. CS. 

Tulsidas Jvc^/mtYZrts— Appellant. 

V. 

llanifabai and Respondents. 

Kivst Appeal No. 32 of 1930, Decided 
on 5th Kebruary 1932. 

Hindu Law — Maintenance — Notice of 
claim for residence of daughter and fact 
that she is residing in ancestral family.house 
is not sufficient to affect rights of mortga- 
gee unless it is proved that he i^s not bona- 
fide mortgagee for val^ue within Transfer 
of Properly Act (1882), S. 39. 

In order to affect a boua fido purchaser foi 
valuo with notice he must have notice not.merely 
of the existence of a right of 

is of the existence of loisoua who did or might 
require to be muiutained but of the existence 


(Died prior to 1895.) 


Ilaji Karim Dino 
died in 1915; 
widow died in 1915 

I 

1 


Abdulla |aeaa)-\vidcw 
daughter. 


I 


- p , 

Fakir Mahomed,' Nur Flftintifl 
defendant Mahomed 

2 (dead) 

T ’ "I 


I 

Fatmabai 

(dead.) 


Ibrahim (defendant 
2 .) 


Ahmed 
(alive.) 

Haii Sumar was a Kutohi Momou and 
governed by Hindu law in ‘"otters of 
Lccossion and inheritance. One Tulsi- 
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das claimed to be a mortgagee of the existence of persons who did or might 


whole property under two deeds executed 
in his favour by Faker "Mahomed and 
Ibrahim on the ground that they bor- 
rowed the money for family necessity 
and that the ‘mortgage'deeds executed 
by them were therefore binding on Ahmed 
who was a minor at the date of suit. In 
the suit filed by him for enforcement of 
his mortgage claim it was however held 
that the mortgagee did not bind the in- 
terest of Ahmed in the property. Ahmed 
is said to have transferred his interest 
in the property to one Finer. Tulsidas 
and Umer were defendants 1 and 4 in 
the suit. The only contesting defendant 
was Tuldidas, others being ex parte. 
The learned Additional Judicial Com- 
missioner decreed the suit, and the legal 
representatives of Tulsidas have now 
come to us in appeal. The main point 
in controversy between the parties is, 
whether the plaintiff has proved the 
agreement set up by her. (After hold- 
ing that the agreement was not proved, 
the judgment proceeded.) As the plain- 
tiff has failed to prove the agreement, 
there is no occasion for us to discuss the 
further question whether a valid charge 
over the property in suit was created 
by the alleged agreement which was not 
in writing and was not registered and 
particularly over Survey No. 19 which 
was the self-acquired property of the 
plaintiff's brothers and as such not lia- 
ble for her maintenance; or to discuss 
the further question whether the plain- 
tiff had or must be deemed in law to have 
had notice of the said charge. 

It is however argued that according 
to Hindu law which applied in this case 
it was not within the competence of the 
male members of the family of the plaintiff' 
to transfer the property by way of mort- 
gage or otherwise without making ade- 
quate provision for her maintenance and 
residence and that the transferees took 
Survey No. 18 which belongs to the 
plaintiff’s father subject to her rights. 
It is further argued that as the plain- 
tiff was actually residing in a part of 
the premises at the date of the transfer, 
she had a right to live there unless the 
transferors provided other premises for 
her residence. Now, it is well settled 
that in order to affect a bona fide pur- 
chaser for value with notice, he must 
have notice not merely of the existence 
of a right of maintenance, that is, of the 


requite to be maintained, but of the 
existence of a charge actually created 
and binding on the estate: see para. 4, 
of Trevelyan on Hindu Law, Edn. 3,' 
and the authorities quoted thereunder. 
As pointed out by ^Mayne in para. 4G2 
of his Treatise on Hindu Law at p. 97, 
were it otherwise, it is evident that an 
estate never could be purchased as long 
as there was any person living whose 
maintenance was or might become a 
charge upon the property. There is 
some divergence of opinion with regard 
to a claim for residence. It has been 
laid down by the Calcutta High Court' 
that there is a distinction between the 
right of a widow to continue to live in 
the ancestral family house, and her 
rights over other parts of the property, 
and that a purchaser of the family house 
cannot evict the widow until he had 
provided for hef some other suitable 
residence: Maiujala Debi v. Dinna Nath 
(l). But so far as this Court' is concerned 
it has taken a different view. In Thahar 
Das v. Va7ii (2), Pratt, J. C., held that 
the right of residence of a Hindu widow 
is a right to a provision for residence and 
is included in the general right of main- 
tenance and that like the right of main- 
tenance it is an equitable and not a legal 
right. This ruling was followed with 
approval by Kincaid, J. C., and Lobo,i 
A. J. C., in Keioal Mai v. Isrihai (3) 
and by me in Radhihai v. Doongersi 
(4). The same principles would apply 
in the case of an unmarried daughter. 
Notice therefore of the claim for resi- 
dence of the plaintiff or of the fact that 
she was residing in Survey No. 18 alongj 
with her nephews was not sufficient to 
affect the rights of the mortgagee, un- 
less it was proved that he was not a 
bona fide mortgagee for value within the 
meaning of S. 39, T. P. Act. ^Ye are 
therefore afraid that we cannot accede 
to the request of the plaintiff of uphold- 
ing the decree either for maintenance or 
residence de hors the agreement set up 
by the plaintiff which has been held dis- 
proved. 

The mortgagee has since the suit pur- 
chased 'three-fourths share in Survey 

(1) [1869] 12 W. R. 0. C. 35=4 B. L. R. 0. U. 

72. 

(2) [1912] 4 S. L.R. 278=10 I. C. 985. 

(3) A. I. R. 1926 Sind 135=93 I. C. 353. 

(4) A. I. R. 1929 Sind 102=116 I. 0. 105. 
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No. 18, and ifc mijjhfc perhaps be still 
open to the plaintiff on the strength of 
the ruling in Jogendra Chunder Ghosc 
V. Fill Kumari (5) and Amrita Lai Mit- 
te7‘ V Maniclc Lai Mitllich (6) and other 
allied rulings, to claim through the 
owner of the remaining one-fourth share 
for an adequate provision being made for 
her maintenance before a partition takes 
place and thus make the appellant pro- 
vide for her maintenance in proportion 
to his share in the property, A good 
deal would depend upon the nature of 
the alienation made by Ahmad in favour 
of Nmer defendant 4 and on several 
other questions of fact which have not 
been in issue. We cannot go into those 
questions and without expressing any 
opinion whatsoever on the questions of 
law or fact which might arise in the 
partition suit we hold that that is a re- 
lief which cannot be gone into in the 
present proceedings. We therefore dis- 
miss the plaintiff’s suit on the ground 
that she has failed to prove the agree- 
ment set up by her. She will bear the 
costs of the mortgagee throughout. As 
the other defendants are ex parte we 
make no order as to costs. 

_R.M./rk. _ J^ait dismisfied. 

(sfuoool'sv Cal. 77=4 C. W. N. 254. 

(6) L19003 27 Cal. 551=4 C. W. N. 764. 
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Milne, J. 0. and Mehta, A. J. C. 

Lakhmichand — Appellant. 

V, 

Amirchand — Respondent. 

Misc. Appeal No. 53 of 1927, Decided 
on 30bh July 1931, 

(a) Insolvency — Partner — Effect on part- 
nership. 

The insolvency or even tho adjudication of a 
partner does not by itself dissolve the partner- 
ship. And therefore a partner even though ad- 
judicated an insolvent can join the Official Re- 
ceiver in validly assigning a decree which was 
the property of the firm. [P 164 C 2 P 165 C 1] 

(b) Civil P. C. (1908), S. 64 — Judgment- 
debtor can dispose of property before attach- 
ment. 

Though a plaintiff obtains a decree, there is 
nothing to prevent a judgment-debtor disposing of 
any of his property before it has been attached 
in execution of tho decree. [P 165 0 2] 

Tahilram Maniram — for Appellant. 

Pahlajsing B. Advani — for Respon- 
dent. 

Judgment. — In this matter the firm 
of Niohalsing Mahtabsing had obtained a 
decree against the firm of Vishinji Gor- 
dhan. The managing partner of Vishinji 


Gordhan, Vishinji Devji, was adjudicated 
insolvent in proceedings of 1922. The 
firm of Nichalsing Mahtabsing on 24th 
June 1925, assigned their decree to the firm 
of Lakhmichand Ghimanlal the managing 
partner of which was Lakhmichand 
Ghandamal. The name of the assignee 
was brought on the record on lOfch 
August 1925. The said firm of Vishinji 
Gordhan, judgment-debtor in the above 
matter in 1924, with the Official Receiver 
brought a Suit No. 700 of 1924, against 
the aforesaid Lakhmichand Ghandamal 
assignee of the judgment-creditor in the 
above matter. In October 1924 a con- 
sent decree was passed in favour of plain- 
tiffs for about ^s. 4,500. This decree 
was assigned by the plaintiffs to one 
Vazirchand. The first assignment of 
11th May 1925 is said to have been de- 
fective and a fresh assignment was exe- 
cuted by the Official Receiver and the 
firm of Vishinji Gordhan represented by 
their managing partner Vishinji Devji on 
11th July 1925. On 15th May 1925 
Vazirchand brought an execution appli- 
cation on his first assignment and on 
25th June 1925 Lakhmichand applied for 
execution on his assignment. Both ap- 
plications were dropped on 30bh June 
1925. 

Lakhmichand Ghandamal as the assignee 
of the decree against the firm of Vishinji 
Gordhan applied for the attachment of 
the amount due to the firm of Vishinji 
Gordhan in Suit No. 700 of 1924. and on 
17th August 1925, the Court ordered 
attachment as prayed. Vazirchand then 
applied for the raising of this attachment 
and to have his name brought on record 
as assignee in Suit No. 700 of 1924 and 
to execute his decree against Lakhmi- 
ohand Ghandamal. Both these appli- 
cations have been dealt with by the 
learned Additional Judicial Commissioner 
in his order under appeal. The first 
ground that has been taken by appellant 
is that the assignment to Vazirchand by 
the Official Receiver and Vishinji Devji 
on behalf of the firm of Vishinji Gordhan 
is invalid as at that time Vishinji Devji 
was an insolvent. The appellant does 
not dispute the proposition laid down by 
the learned Additional Judicial Com- 
misssioner that the insolvency or even 
the adjudication of a partner does- 
not by itself dissolve the partner- 
ship: appellant however contends that 
tho rights of an insolvent partner are' 
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jless than before his insolvency and that 
‘he could not on behalf of the firm join 
'the Official Eeceiver in assigning the 
decree which w’as the property of the 
;firm to Vazirchand. Mr. Tahilram for 
appellant admits that he has no direct 
authority for that proposition. He re- 
lies on general principles of law: but the 
principles which he has quoted refer to 
agents and not to partners. The working 
partner in the firm of Vishinji Gordhan 
had vanished and the capitalist partner 
was insolvent: the firm had therefore 
ceased to do business. The realization 
then of the assets of the firm was clearly 
necessary for the winding up of the busi- 
ness. No authority for holding that, 
though Vishinji Devji had been adjudi- 
cated insolvent, he was not still a partner 
of the firm; that he had not the authority 
of a partner to do all things necessary for 
the winding up the partnership has been 
cited. Wetherefore agree with thelearned 
AdditionalJudicial Commissioner that the 
assignment by the Official Receiver and 
Vishinji Devji, on 11th July 1925, was a 
valid transfer. 

The appellant has next contended that 
after the date of his assignment 24th 
June 1925, he was in the position of the 
decree-holder and was entitled to set off 
his claim under the decree assigned to him, 
against the amount due from him under 
the decree assigned to Vazirchand. The 
position taken by him before the learned 
Additional Oudicial Commissioner was 
that the assignment to Vazirchand being 
invalid, he was still entitled to attach the 
decree of the firm of Vishinji Gordhan. He 
does not seem to have contested the posi- 
tion taken by. Vazirchand that the assign- 
ment of the decree in Suit No. 700 of 
1924 in favour of Vazirchand being long 
prior to the order of attachment issued 
in the execution proceedings in the other 
suit there was nothing to attach; the 
right, if any of the firm of Vishinji Gor- 
dhan having vested in Vazirchand before 
the date of the order. That proposition 
does not seem to have been contested 
in the lower Court, but the appellant has 
here contended that Vazirchand being 
aware of the transfer to Lakhmichand of 
the decree of Nichalsing Mahtabsing and 
having been aware of their first applica- 
tion under 0. 21, B. 18, Civil P. C., sub- 
sequently dropped by them, on that 
account, it was not open to Vazirchand 
to claim that the order of attachment 


should be set aside. We are not here 
concerned with the order raising the 
attachment as it was for the appellant 
if he challenged that order to bring a 
suit within the period allowed by law. 
But the provisions of S. 64, Civil P. C. 
give a clear answer to appellant's conten- 
tion. Though a plaintiff has obtained 
his decree there is nothing to prevent the 
judgment-debtor disposing of any of his 
property before it has been attached in 
excution of the decree. The assignment 
to Vazirchand was made long before the 
date of the order of attachment and 
Vazirchand was clearly entitled to have 
the order of attacliment raised. 

The appellant has further contended 
that he was entitled under 0.-21, B. 18, 
Civil P. C., to have his claim set off 
against the claim under the decree ob- 
tained against him by Vishinji Gordhan 
and the Official Eeceiver. There is nothing 
in his appeal memo about this; and we 
do not propose to go into the merits of 
this contention. We would note how- 
ever the objections which were raised 
before the learned Additional Judicial 
Commissioner in respect of this appli- 
cation: vide his order dated 1st September 
1925. An initial objection was raised 
that the appeal w’as time barred as it 
had not been filed in time against the 
right person; but the mistake was merely 
one of misdescription. We therefore con- 
firm the order of the learned Additional 
Judicial Commissioner and dismiss this- 
appeal with costs. 

R.m./r.k, Appeal dismissed, 

A. I. R. 1932 Sind 165 

Ferrers, J. G. and Eupchand, A. J. C. 

Emperor 

V, 

Bihan Dodo — Accused — Opponent. 

Criminal Eef. No. 64 of 1932, Decided’ 
on 11th July 1932. 

(a) Criminal P. C. (1898), S. 342 — Ac- 
cused stating that his statement is same as 
that of co*accused — Co-accused making two 
contradictory statements — Correct statement 
of co*accused not ascertained — Accused 
should get benefit of statement beneficial to 
him. 

Wheie an accused in bis examination by the 

Court savs that bis statement is the same as 
% 

that of bis co-accused and the co-accused has 
made two contradictory statements and no ques^ 
tion is put to the accused *to ascertain which of 
the two contradictory statements made by the 
co-accused was true, the accused is entitled tO’ 
benefit of the statement beneficial to him. 

[P 166 C 1, 21 
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(b) Criminal P. C. fl898J, S. 342— After 
examinaljon of accused, investigating officer 
examined — Accused should be further exa* 
mined. 

\Vhero after tlio accused lias been examined 
under the provisions of S. 342 there is not only 
cross-examination of some of the prosecution 
witnesses but the investigation officer is exa- 
mined, it is necessary for the Magistrate to exa- 
mine the accused furtlier under the provisions of 
S. 312 in order to afford him an opportunity of 
explaining the evidence recorded after the first 
examination. [I* iGG C 2] 

C . JI. Loho — for the Crown. 

lla.ssar<im Jaslianynrt I — for Opponent. 

Rupchand, A. J. C. — The learned 
Sessions Judge, Hyderabad, hos referred 
t!ie case of .Rihan son of Dodo to us and 
has pointed out that as the accused 
was convicted of an offence under S. 326. 
I. P. C., it was incunabent upon the try- 
ing Magistrate to award a sentence of 

imprisonment in addition to the sentence 
of fine. 

It aiipears from the record that the 
learned trying Magistrate experienced 
some difficulty in holding the charge 
proved. The prosecution evidence was 
disciepant and the learned Magistrate 
had to rely upon the statement made by 
Dodo, father of Rihan who was one of 
the co-accused in convicting Rihan. Dodo 
had said that the cattle of tho complain- 
ant 3 party had trespassed over his land, 
that he directed Rihan and another boy 
to take the cattle to the cattle pound, 
that the complainant’s party tried to 
take possession of the cattle which led 
to a fight between the complainant’s 
party wliich consisted of the complainant 
and two others and Rihan and the boy 
and that both Rihan and the boy were 
injured \yhil 0 the complainant received a 
hatchet injury. With regard to the ques- 
tion who gave the hatchet blow to the 
complainant, Dodo had made two con- 
tradictory statements. On these facts 
the complainant was clearly in the wrong 
and the only question in the case was 
whether Rihan had exceeded his right 
of private defence. 

Now, Rihan in his examination by the 
Court, under the provisions of S. 342, 
Oriniinal P. C., had said that his state- 
ment was the same as that of Dodo. But 
no question was put to him to find out 
which of the two contradictory state- 
ments of Dodo with regard to tho person 
w 10 gave tho liatchet blow, was true, 
[ixihan IS therefore entitled to the benefit 
01 the statement made by Dodo on that 


point which is beneficial to him. That 
being so, there is no reliable evidence to 
prove that he gave the hatchet blow. 
After Dodo and Rihan had been exa- 
mined under the provisions of S. 342, 
Criminal P. C., there was not only cross- 
examination of some of the prosecution 
witnesses but the investigation officer 
was examined. Under the circumstances 
it was necessary for the learned Magis- 
trate to examine the accused further 
under the provisions of S. 342 in order 

to afford him an opportunity of explain- 
ing the evidence recorded after the first 
examination. There is in the circum- 
stances of this case a great probability 
of the accused having been prejudiced in 
consequence of this opportunity not 
being atTorded to him. 

The conviction cannot therefore stand. 
With regard to the question whether we 
sliould order a retrial we do not think that 
any useful purpose will be served thereby. 
There are sufficient materials on the 
record to show that the accused acted in 
self defence and that probably he did not 
exceed his right. Accordingly we set 
aside the conviction and sentence of the 
accused and order that the fine, if paid, 
be refunded. 

K.N./R K. Order accordingly, 

A. I. R. 1932 Sind 166 

Ferrers, J, C. and Rupchand, A. J. C. 

Emperor 

V. 

Mulcliand Choiihram — Accused — Op- 
posite Party. 

Criminal Ref. No. 76 of 1932, Decided 
on 29th July 1932, 

(a) Emergency Powers Ordinance (2 of 
1932), S. 52— Sind Judicial Commissioner’s 
Court cannot on reference convert sentence 
of simple imprisonment into rigorous one. 

Tho terms of S. 52 aro not equivocal and do 
not admit of any two interpretations. They do 
not allow the Judicial Commissioner’s Court, 
whose powers are not co-extensivo with those of 
a Chartered High CDurt, any authority to con- 
vert a sentence of simple imprisonment passed 
under the Ordinance into one of rigorous im- 
prisonment on a reference made by the District 
Magistrate. [P 167 C 2) 

(b) Emergency Powers Ordinance (2 of 
1932)— Validity of. 

Ordinance (2 of 1932), in so far as it attempts 
to deprive a Chartered High Court of its powers 
under the Goverumeut of India Act, is ultra 
vjres: {Obiter). fP 16S 0 1] 

C. M, Lobo — for the Crown. 

Ferrers, J. C.—The District Magis- 
trate of Nawabshah has forwarded to us 
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the record and proceeding? in the case 
of Grown v. Mnicliand . This case was 
disposed of under S. 21, Ordinance No. 
2 of 1932. The papers disclose the fol- 
lowing facts; 

On 8th March 1932 three suspects oi 
whom Mulchand was one were lying in 
the Central Prison, Hyderabad. The 
District Magistrate sent to the Superin- 
tendent three notices in duplicate. He 
ordered that one copy should be handed 
over to each of the suspects and the other 
signed by them and signed by the Super- 
intendent. The suspects should be re- 
leased immediately after the service of 
the notice. The contents of the notice 
in question were: 

“Whereas the District Magistrate, Nawabf?hah, 
has reasonable grounds for believing that you 
“Mulchand Cboithram, resident of Bhiria taluka, 
Naushahro, are aboutto act in a manner prejudi- 
cial to the public safety cr peace or in further- 
ance of a movement prejudicial to the public 
safety or peace; in exercise of the powers 'vested 
in him under S. A of the Ordinance (2 of 
1932), the District ^lagistrate Nawabsbah is 
pleased to direct that for a period of one month 
from the date of this order you shall reside in 
Bhiria and remain in the area belonging to the 
Sanitary Committee, Bhiria.” 

There follow other restrictions with 
which we are not at present concerned. 
It seems that instructions were given to a 
mounted constable named Mahmoodshah 
to observe the accused bo that he should 
not move out from the sanitary limits of 
Bhiria village. One Nenoomal came and 
informed Mahmoodshah that Mulchand 
had crossed the sanitary limits. Mah- 
raoodshah went with him and saw that 
Mulchand had gone on the bridge of Bar- 
rage canal and was sitting there. Nenoo- 
mal gave evidence and said: 

‘T was member of Sanitary Board formerly. 
Yesterday at suuset I informed Mahmoodshah 
that Mulchand had left the sanitary limit and 
was sitting on the bridge of Rohri canal . . . 

That bridge is at a call’s distance from the sani- 
-tary limit of the village and I have a personal 
knowledge of the fact,” 

Mulchand did not cross-examine either 
of these witnesses. He contented him- 
self with saying that; 

“I had been restrained from moving or going 
beyond the limits of the Bhiria village. I had 
gone for walking on the bridge not knowing that 
it was beyond the sanitary limits of the village. 
I had not gone out knowingly. I have no de- 
fence.” 

On this Mulchand was convicted of the 
offence of disobeying an order under S. 4, 
Emergency Powers Ordinance, 1932, and 
was sentenced to six months’ simple im- 
prisonment and 1\3. 100 fine or in default 
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further one month’s simple imprison- 
ment. This sentence has been referred 
to us by the District I^Iagistrafce with a 
recommendation that the sentence of im- 
prisonment be altered from simple to 
rigorous. On this reference the first 
question to decide is whether we have 
any power to interfere in revision with 
an order passed under the Ordinance, 
The reference appears to have been made 
by the District Magistrate under S. 433, 
Criminal P. C. The learned Magistrate 
was apparently not satisfied as to the 
correctness, legality or propriety of the 
sentence passed. Now S. 439, Criminal 
P. C., provides that in the case of any 
proceeding, the record of which has been 
reported for orders, the High Court may 
in its discretion exercise various powers 
of revision. S. 53 of the Ordinance pro- 
vides that; 

“the provision? of the Crimiiiil Procedure Code 
in so far as they may be applicable and in so far 
as they are not inconsi^tout with the provisions 
of this Ordinance shall apply to all matters con- 
nected with, ari.sing from or consequent upon a 
trial by special criminal Courts constituted under 
this Ordinance.” 

Section 52 provides that; 

“Notwithstanding the provisions of the Code, 
or of any other law for the time being in force or 
cf anything having the force of law by whatso- 
ever authority made or done, there shall, save 
as provided by this Ordinance, be no appeal from 
any order other than law or sentence of a Court 
constituted under this Ordinance and, save as 
aforesaid, no Court shall have authority to revise 
such order or sentence ” 

These words are not equivocal. They 
do not admit of any two interpretations. 
It is clear that they allow us no autho- 
rity to revise the sentence to which the 
learned District Magistrate has called 
our attention. We do not exercise the 
powers conferred by S. 15 of Vic. 24 and 
25 Cap. 104 on High Courts chartered 
under that Act. We have no Letters 
Patent on which we can fall back. There 
is therefore nothing further which we 
can do. Nevertheless since our atten- 
tion has been called to this Ordinance, 
we cannot help observing that extraordi- 
nary and very extensive powers have 
been conferred upon a large body of 
Magistrates. Our experience leads us to 
suppose that powers of this kind cannot 
safely be exercised without some sort of 
supervision. Authority to exercise such 
supervision has been expressly withheld 
from u 3 . We must therefore disclaim 
any responsibility. We make no com- 
ments upon the facts which have been 
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rehearsed, nor do we attempt to raise or 
decide any of those questions which if 
e had power to revise these proceedings 
VV 0 should think it necessary to inves- 
tigate. Wo cannot interfere with this 
order, but we are careful not to say that 
we uphold or confirm or maintain it. 
We find that we have no jurisdiction and 
we therefore return these papers wdth 
these remarisB to the Magistrate from 
wiiom they come. 


Rupchand, A. J. C. — This Court is 
the highest Court for the administration 
of justice both civil and criminal in the 
province of Sind, and yet its power of 
doing justice is not co extensive with that 
of a Chartered High. Court. 0 n more 
than one occasion I have referred to the 
smomaly that a person residing in the 
Presidency proper is in a much better 
position in getting relief in certain cases 
than a person residing here. The present 
case is only another instance of that 
anomaly. In the report given in the 
limes of India” of a revision applica- 
tion made by Phansalkar against his con- 
\iction under the Ordinance, which is 
now attracting the attention of a Full 
J^ench of the Bombay High Court presi- 
ded over by the Chief Justice, the Chief 
Justice has said: 

“Experionco shows that irregularities aud 
illegalities do creep in, in the administration of 

the law, and I think it would bo very unfaifi if 
the High Court had no power to direct and regu- 
late any irregularity or illegality committed by 
the lower Courts. We must, therefore deal with 
the applications on their merits.” 

The observations of his Lordship with 
regard to the unfairness of depriving the 
High Court of its powers of revision ap- 
ply with equal force to this Court. But 
ttll the same, we are afraid we cannot 
deal with blio present applications on the 
merits. We derive our powers under 
the Code of Criminal Procedure, and 
not under any charter or under the Gov- 
jernment of India Act. Although the 
Ordinance, in so far as it attempts to de- 
prive a Chartered High Court of its 
powers under tho Government of India 
Act, is ultra vires we are bound by it; 
and wo must administer the law as it is] 
until such time as the Governor-General 
in Council or the legislature, as the case 
may bo, considers it proper to place the 
subjects of this Province on the same 
iGvel, so far as the administration of 
nistice is concerned, with those in the 
1 residency proper. Under the circum. 


stances, it is not open to us to go into 
the question either of the propriety of 
the conviction or of the sentence, which 
it \vculd have been our duty to do before 
accepting the recommendation of the 
learned District Magistrate, or to go into 
the further question w'hether the sen- 
tence should be enhanced or not. I ac- 
cordingly concur with the learned Judi- 
cial Commissioner that this reference 
should be returned as incompetent. 
K.N./r.k, Order accordiiigly, 

A. I. R. 1932 Sind 168 

Ferrers, J. C. akd Aston, A. J. C. 

Sumar Khamiso — Applicant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 358 of 1931. De- 
cided on 25th February 1932, against 

order of Addl. Sess. Judge, Hyderabad. 

(a) Penal Code (1860), S. 300, Excep. 1 — 
Grave and sudden provocation need not come 
from victim within hearing or sight of of- 
fender. 

It is not necessary that the grave and sudden 
provocation within the meaning of Excep. 1, 
S. 3j0must come from the victim within the hear- 
ing orsightof the offender. Tho only questions 
which arise under Excep. 1 are' whether tho pro- 
vocation caused by the victim 'was grave enough 
or sudden enough to deprive the offender of self- 
control. IP1G9C1) 

(b) Penal Code (1860), S. 300, Excep. 1— 
Deceased raping sister-in-law of accused — 
Accused on hearing of it losing self-control 
and attacking deceased — His case comes 
within Excep. 1, 

Where tho deceased committed rape on the 
sister-in-law of accused and the' accused on being 
informed of it then and there deprived of self- 
control by the provocation attacks tho viotim his 
case comes within Excep. 1, S. 300, [P 169 0 2J 

Partabrai D. Puiiwani — for the 
Crown. 

Aston, A. J. C. — This is an appeal 
from the conviction and sentence of the 
learned Additional Sessions Judge, Hy- 
derabad, who convicted the appellant, Su- 
mar, son of Khamiso under S. 302, I.P.C, 
and sentenced him to transportation for 
life, and a fine of Bs. 25 or in default to 
rigorous imprisonment for one month. 

Tho Superintendent of the District 
Prison has also referred the matter to 
us under the Jail Manual for considera- 
tion of the sentence inflicted upon the 
prisoner in view of the fact that he is 
only 20 years of age and that a long term 
of 20 years imprisonment would be harm- 
ful to him. The facts briefly are that 
the accused Sumar has a brother named 
Bachu who is married to Dhani, He had 
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a friend named Adam. Adam paid a visit 
to the accused on an occasion v?lien 
Bachu had gone away on some business. 
Accused and Adam went to hear some 
music. Adam left the accused saying he 
was sleepy and returned to the house. Ac- 
cused subsequently followed him. The 
case for the prosecution is that Dhani in- 
formed the accused that Adam had raped 
her. Adam was then lying asleep just out- 
side the hut after having committed the 
rape. The accused attacked Adam with a 
hatchet causing him a number of wounds on 
his face and head and killed him. Dhani 
ran to her uncIeiUmar. The accused pro- 
duced blood-stained clothes and a hat- 
chet. He made a confession to the First 
Class Magistrate, Sujawal, in which he 
stated that on returning' he caught Adam 
and Dhani in the act of sexual intercourse 
and deprived of self-control by grave 

and sudden provocation he killed the de- 
ceased. 

The learned Judge disbelieved the con- 
fession in part. He believed the story 
of Dhani that Adam went to sleep. He 
was influenced by the fact that all the 
injuries were on the front of the head 
and face of Adam close to each other and 
oq^his jDack or on other parts of his 
boJ^^^Tn his judgment he expressed the 
view that grave and sudden provocation 
re erred to in Excep. 1, S. 300, must come 
from the victim within the 'hearing or 
sight of the offender and not that the 
offender should work himself into a 
frenzy on information received. I am of 
opinion that the learned Additional Ses- 
sions Judge erred in holding that the 
grave and sudden provocation within the 
meaning of Expl. 1, S. 300, I. P. C., 
must come from the victim within the 
hearing or sight of the offender. It ap- 
pears to me that the only questions which 
would arise under Excep. 1 are whe- 
ther the provocation caused by the victim 
was pave enough; or sudden enough to 
deprive the offender of self-control. In 
the present case the number of injuries 
close together on the face of the decea- 
se an I on his head seem to me 
to indicate a great lack of self-control on 
the part of the accused. The fact that 
his guest had betrayed the trust placed 
on him and had made such evil return 

ranA fu ^®®P^tality shown to him as to 
own ®ister-in-law of his host in his 

provooa«on^°“^^ ^ 
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In my opinion proof of the fact that| 
the deceased had committed the act of 
rape and that the accused on being in- 
formed of it then and there deprived of 
self-control by the provocation attacked 
the victim would bring the case within 
Execp. 1, But in my opinion the defence 
case is even stronger, for the admitted 
fact that Dhani ran away to her uncle 
crying that the accused had come after 
her to kill her also throws a very grave 
doubt on the truth of her story that the 
deceased was attacked on her voluntarily 
informing the accused that she had been 
raped. The circumstances seem to me 
to show that there was truth in the ac- 
cused’s defence that he caught the de- 
ceased and Dhani in a compromising act. 
Taking all the circumstances into consi- 
deration I would set aside the conviction 
of the accused under S. 302 and convict 
the accused under S. 304. Part 1, and 
sentence liim to ten years rigorous’ im- 
prisonment. 

E.m./r.k. Sentence reduced. 


A. I. R. 1932 Sind 169 

Feeeers, J. C. and Aston, A. J. C.. 

Dharamdas Appellant. 

V. 

Emperoy — Opposity Party. 

Criminal Appeal No. 64 of 1932, Deci- 
ded on 23rd June 1932. 

5^(a) PenaJ Code {I860). S. 409— Entrust- 
ment of goods creates trust on sale pro- 
ceeds also. 

The views that an entrustment of goods cre- 
ates no trust on the sale proceeds of the goods 
and that where goods have been entrusted for 
sale as soon as they are sold the trust ceases 
because the purchaser pays the money clothed 
with no trust are both fallacious. Where pro- 
perty is delivered under a trust the sale proceeds 
of property entrusted are also subject to the trust: 
A. I. R. 1928 Bom. 521 and A. I. R. 1923 Mad. 
597, Appr.\ 41 Cal. 844; A.I.R. 1927 Rang. 140; 
A. I. R. 1928 Sind 106 and A. I. R. 1914 L.B. 1 
(F.R), Dist. [P 172 C 2; P 173 C 1] 

(b) Penal Code (1860), S. 24— Act, whether 

dishonest is determined by intention. 

The question whether the act of the accused 
was dishonest or not does not as a matter of fact 
depend on the question whether wrongful gain 
or loss was actually caused. The determining 
factor is the intention with which payment is 
made ; A. I. R. 1915 Mad. 600, Ref. [P 173 C 2}. 

Dipchand Chandtmal — for Appellant. 

D. N. O’Sullivan — ior the Crown. 

Aston, A. J. C. — This is an appeal 
from the conviction of the appellant by 
the learned Additional Judicial Commis- 
sioner of Sind under S. 409, 1. P. C., in 
respect of twoitems, namely, Es. 2,942-6-0 
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and Es. 311-3-1, at a Sessions trial. The 
ajipellant was sentenced to 12 months 
simple imprisonment and a fine of Rupees 
5,000 or in default to six months simple 
ini]>risonment. The case for the prose- 
cution l)ricflv was as follows : In the 
year 1025 an njjroement was made bet- 
ween Messrs. W. T. Henley’s Telegraph 
Works Comp.any Ltd. of 11 Ilolborn 
Viaduct, London, and the accused’s firm, 
the General Electric Trading Company, 
Karachi. Tlie firm of Messrs. W. T. 
Henley’s Telegraph Works was referred 
to in the agreement as the Company” 
and the General Electric Trading Com- 
pany, Karaclii, as ‘ the agents.” The 
General Electric Trading Company Kara- 
chi were appointed sole agents of the 
Company for Sind and Baluchistan. 
Cnder the agreement the agents had to 
sell the goods on behalf of the Company 
within the limits given to them by the 
Company. Tlie agents by way of re- 
muneration were given a commission at 
the rate of 5?o on actual cash received, 
but in those cases where the agents sold 
at a higher price than the price autho- 
rized by the company they wore entitled 
to receive commission of 5% on the addi- 
tional price. The goods sent by the com- 
pany wore to remain the property of the 
company until sold and delivered to a 
purchaser on the company’s behalf. The 
agents were in no way to represent the 
goods to be their own ; the agents wore 
to be responsible for proper care of the 
goods : they were responsible for bad 
debts; all the goods sold by the agents 
were to bo invoiced as the company’s 
goods and in all correspondence and ad- 
vertisements the agents were to describe 
themselves as the company’s agents for 
Sind and Baluchistan. Monthly accounts 
had to bo furnished showing the amount 
due and the price payable on the sales 
made by the agents was to he remitted 
within 30 days. The rights of the par- 
ties under the agreement were to be de- 
termined in accordance with the law of 
];lngland. 

In the year 1927 the period for making 
payments was extended from 30 to 60 
days. In 1928 the accused was in arrears 
of payments and the suspicions of the 
company vvoro aroused. Mr. Pilcher came 
to Karachi to investigate and a modifica- 
tion of the agreement entered into in the 
year 1925 was arrived at. It was arranged 
that all sums received from branch otlices 


were to be paid by the accused at once 
into the bank. The goods of Messrs. 
Henley’s were to bo kept in separate 
godowns and not with the goods of the 
accused. In 1929 the period for payment 
was extended to 90 days. In February 
1930 the company was dissatisfied with 
the position and wrote to the accused a 
letter dated 1st February. In the letter 
it was stated : 

“ We have given the matter very careful con- 
sideration and the cnly terms on which we are 
prepared to allow you to handle our copper busi- 
ness in Karachi, Lahore, Delhi, etc., are as fol- 
lows.” 

Several clauses then followed, the 
more important of them were that all 
payments received by the agents for bare 
copper were to be paid immediately they 
vvoro received into a banking account 
opened in Karachi in the names of Messrs. 
Jlenloy’s Telegraph Works Company 
Ltd. but in those cases where customers 
settled the bills for bare copper and 
other items on other bills by one cheque, 
the cheque was to be paid into the agents’ 
account and a cheque then issued by the 
agents in favour of Messrs. Henley’s 
Telegraph Works Company and paid in 
as soon as the customer’s cheque was 
cleared. At the same time* the commis- 
sion of the agents was increased by l\ 
per cent on minimum prices and half the 
difference if a higher price than the 
minimum was obtained. In reply to this 
letter the accused wrote that be had con- 
sidered the matter very carefully and 
although effect was being given to the 
instructions from the date of the receipt 
of the letter, j.'namely, 4th February, cer- 
tain counterproposals were put forward. 
The accused wrote : 

Should our suggestions be unacceptable to 
you then the writer is personally prepared to 
accept the conditions laid down by you and act 
on your behalf and then thore would be no ob- 
jection to your opening an account with your 
bankers at Karncbi ........ Should all the 

suggestions bo unacceptable to you, you are at 
liberty to withdraw all your stocks of copper 
wire at your convenience and our mutual arran- 
gement for copper shall stand terminated on 
your decision being notified by you or on the 
date which you finally fix for the purpose.” 

One of the suggestions of the accused 
was that the purchasers from the agents 
should pay the purchase money direct to 
the banking account. The company wrote 
on llth February stating that the sug- 
gestion presented several disadvantages, 
that unnecessary hank commission and 
charges would be incurred and the pro- 
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cedura be injurious to the agents’ 

prestige. The letter proceeded : 

Wo think it preferable that paymcut ?hould 
09 received by you on our behalf for payment 
into our banking account as stated in our letter 
No. G 3033.” 

The letter No. C 3083 referred to pay- 
ments being made immediately they were 
received by the accused. Various other 
letters were exchanged between the par- 
ties on the subject of the new arrange- 
ment. The accused on iGth July 1930 
wrote to the company : 

All payments received hereafter shall bo paid 
into the banking account and vou will dn1v be 
advised from time to time.” 

In the letter he added that no pay- 
ment had been received ‘'recently.” The 
case for the prosecution is that on 1st 
August 1930 the accused received Rupees 
2.942-6-10 from S. Mir Badshah and a 
sum of Rs. 341-3-1 from the National 
Electric Trading Company. He also re- 
ceived on 5bh August according to the 
prosecution a sum of Rs. 634-11-G from 
the Quetta Electric Supply Company. 
These receipts were all in respect of bare 
copper and under the agreement Ex. 4, 
as modified by the arrangement to which 
a reference had already been made in the 
correspondence Exs. 11 to 20, the accused 
should have paid these sums into Messrs. 
Henley’s Telegraph AVorks Company’s 
account at the Chartered Bank, Karachi. 
These sums however in violation of the 
agreement between the parties in viola- 
tion of the trust imposed upon the ac- 
cused were not paid into the banking 
account of Messrs. Henley’s. The pro- 
secution contend that the accused had 
therefore committed a criminal breach 
of trust. The accused was tried by the 
learned Additional Judicial Commissioner 
of Sind and a jury. The jury were sent 
out to consider their verdict, and accord- 
ing to the learned Judge, they returned 
after an absence of one hour. The jury 
were asked through their foreaian : 

‘‘Mr. Foreman are you unanimous ? 

Answer. No, We are divided, 5 to 4.” 

The jury were asked to retire for fur- 
ther consideration under S. 302, Criminal 
P.C. The jury returned after 22 minutes; 

Q. ^fr. Foreman, you are uoanimous. 

.1, No. There is no likelihood of our being 
unanimous, 

Q. What is the proportion ? 

A. 0 to 3. 

Q. What is the verdict of the majority ? 

A. Six are for ‘guilty’ on the 1st and 2ud 
counts of the charg-:, three are of the verdict the 


accused is '‘iiot guilty.” On the 3rd count we 
are unanimous the accused i> “not guilty.” 

Mr. Lobo who appeared for tlie accused 
in the Sessions Court informed the Court 
that when the jury first returned the 
foreman stated in reply to the Court that 
they were divided 5 to 4 for guilty” 
and unanimous as regards the 3rd count. 
The Court only heard the foreman eay 
tliat they were divided 5 bo 4 and noted 
the reply accordingly. The Court asked 
the foreman wliether on tlie first occ.asion 
he had given the verdict as Air. Lobo 
said or merely given the pro[)ortion and 
was a))oub to give the verdict when 
stopped by the Court. The foreman re- 
plied that he only gave the prop-ortion 
5 to 4 and just as he was about to give 
the verdict he was stopped by the Court. 
The Court agreeing with the tnajority of 
the jury, namely 6 to 3, found that the 
accused was guilty of an offence in res- 
pect of the first two counts specified in 
t!ie charge and had thereby committed 
an offence punishable under S. 409, 
I. P. C., and inflicted a sentence of 12 
months’ simple imprisonment and a fine 
of Rs. 5,000 or in default to G months 
simple imprisoninent, directing that out 
of the fine recovered the amounts of the 
first two counts, namely, Rs. 2,942-6-10 
and Rs. 341-3-1, shall be paid to the com- 
plainants. 

It was contended on behalf of the ap- 
pellant that the prosecution had failed 
to prove a trust of any kind ; that if 
there was a trust it did not relate to the 
sale proceeds of the goods delivered to 
the accused ; or if there was originally 
a trust it was subsequently abrogated; in 
any event there was no broach of trust 
because the two payments made to the 
accused on which he has been convicted 
were remitted to Henley’s on 1st August 
under a telegraphic transfer for Rs. 4,500. 

Reliance is placed by the appellants on 
a ruling of the Calcutta High Court in 
Balthasar v. Emperor (l), In the matter 
of Syed Kazim{i), Emperor v. Ghan- 
shamdas (3) and Nga Po Ywet v. Empe- 
ror (4). It is contended that since an en- 
trustraent if any was only in respect of 

(1) A. I. R. 1915 Cal 266— . 

L. J. 683=26 I. C. 131. 

(2) A. I. R. 1927 Rang, 140=102 I. C. 339=5 

Rang. 73. 

(3) A. I. R. 1928 Sind 106=103 I. C. GG3=20 

Or. L. J. 431=23 S. L. R. 13, 

(4) A. I. R. 1914 L. B. 1=24 I. C. 332=15 

Cr. L. J. 452=7 L. B. R. 278 (P.B.). 
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goods the accused could not be convicted 
of criminal breach of trust in respect of 
the sale proceeds of the goods, inasmuch 
as goods and their sale proceeds are en- 
tirely distinct articles and inasmuch as it 
was only the goods which were subject to 
the trust and the sale proceeds were de- 
livered to the accused by purchasers 
without any trust of any sort. With 
great respect I am unable to concur in this 
view. JJa lUiasar v. Emperor (l) does not 
appear to me to support such a conten- 
tion. The decision in that case very 
largely turned on the question of the 
form of the charge. As pointed out in that 
case the accused who had been entrusted 
with furniture which he was directed to 
sell in order that the sale proceeds might 
ho remitted to the prosecutor was not 
charged in respect of the sale proceeds 
but was charged with a criminal breach 
of trust in respect of the articles of fur- 
niture. The Calcutta High Court there 
held that to be guilty of the olTence with 
which the accused was charged it was ne- 
cessary that at the time the property was 
sold by the accused he should have the 
dishonest intention of misappropriating 
the sale proceeds. It was however pointed 
out that there was no evidence in the 
case of an intention to misappropriate 
the sale proceeds at that early stage; 
there was no evidence that the sale pro- 
ceeds at a later date were not forthcom- 
ing, Tiie learned Judges themselves poin- 
ted out, as Fawcett, J., subsequently 
pointed out in Dwarkadas Jlaridas v. 
Emperor (5), that it ought to be assumed 
that the word “property" would include 
furniture or the value thereof. 

As regards Emi)eror v. Gha7ishavi~ 
das (3), there the facts were ditlorent to 
the present case also. The learned Addi- 
tional Judicial Commissioner who decided 
that case was of opinion that the facts 
were such as to make the accused a con- 
tractor wlio had contracted to do certain 
acts and had received an advance for the 
purpose. As regards Nga Po Ywet Em- 
peror (4), it seems to nio that that was a 
peculiar case in which the agreement bet- 
ween the partie.s had apparent inconsis- 
tent clauses. Certain of the clauses indi- 
cated that the accused in tiiat case was 
merely a trustee or an agent hut in the 
contract itself there was a clause that he 
was not an agent. It was pointed out in 
the judgment in that case that where the 
(5) A. 1. R. i928 Bom. &'21 = n2 1. C. 801. 


transaction in fact was a loan it did 
not become a trust simply because the 
parties chose to refer to it as such. In 
Iti the ^natter of Syed Kazim (2) the de- 
cision turned on the manner in which 
traders dealt with commission agents. It 
was there pointed out that when a trader 
dealt with a commission agent and en- 
trusted him with goods for sale thetrader 
after the goods were sold, looked to the 
commission agent’s credit for the realiza- 
tion of the sale proceeds. It seems to me 
that the circumstances are entirely dif- 
ferent in the present case. The letters 
which have been put in speak for them- 
selves. It is obvious that the company 
wished to tighten up the procedure relat- 
ing to the copper goods as their suspicions, 
had been aroused. They insisted that rea- 
lizations on bare copper should be paid 
immediately into a banking account in. 
their own name; they emphasized the fact 
that they were not prepared to undertake 
the business with the accused except on 
these terms. It seems to me that the con- 
tracts between traders and commission 
agents in the ordinary course are clearly 
distinguishable from the contract in the 
present case. 

I am also of oiiinion that the suggestion 
that an entrustinent of goods creates noi 
trust on the sale proceeds of the goods 
and that where goods have been en- 
trusted for sale as soon as they are sold 
the trust ceases because the purchaser 
pays the money clothed with no trust 
are both fallacious. It seems to me in|. 
the first place that “property*’ will in- 
clude cash into which it is concerted, if 
that is an express or implied term in the 
agreement or trust. If this were not so a 
servant who was given a ten rupee note 
to purchase fruit and who changed the 
note on the way to the market into rupees 
and then misappropriated the rupees, 
might successfully urge in self-defence 
that he had not misappropriated the 
identical property with which he was 
entrusted. The second fallacy in the 
reasoning seems to mo the suggestion that 
it is the intention or knowledge with 
which the money is ultimately paid to 
the agent by a third party which governs 
the question whether there is a trust or 
not. In tlie illustration given above could 
the servant successfully contend that the 
merchant who gave him change created 
no trust. The question whether the goods 
only were entrusted or whether the sale 
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proceeds of the goods were governed by 
the trust depends on the express or im- 
plied terms of the agreement or trust. I 
concur in the view meutiouedim Dwarka- 
(las Haridas v. Emperor (5) and In re 
'Venkata Gurunathd Sastri{6) that where 
property is delivered under a trust the 
jsale proceeds of property entrusted may 
:also be subject to the trust. In the pre- 
sent case the evidence shows there was a 
specific trust to pay the sale proceeds of 
the property into a banking account 
opened in the name of "W. T. Henley Te- 
legraph Works Company. 

With regard to the contention* that 
even if there was trust the same was ab- 
rogated subsequently, we have gone 
through the correspondence and the evi- 
dence of Mr. Pilcher and are unable to 
find any ground for supposing that 
Messrs. Henley’s Telegraph Works Com- 
pany agreed to modify the arrangement 
in such a manner as to entitle the ac- 
cused to have 30 days grace in which to 
pay into the bank the proceeds of the 
bare copper. From the beginning to the 
end of the correspondence the complain- 
ants insisted on payment being immedi- 
ately made into the bank. (After consi- 
dering the evidence, his Lordship pro- 
ceeded.) It is however contended on be- 
half of the appellant that in any case 
there was no breach of trust because the 
telegraphic transfer was made on the 
same date for Rs, 4,500. The two items 
on which the accused has been convicted 
aggregate Rs. 3,283-9-11. It is contended 
that since Rs. 4,500 was paid on the 
general account there could be no crimi- 
nal breach of trust as there was no wrong- 
ful loss. In an English case of Beg. v. 
Hall (7), where the defendant received 
payment of a debt from one of his 
master’s customers in the Bank of England 
notes but accounted to his master £6 
less than he had received afterwards de- 
livered those very bank notes to his 
master upon another account it was ruled 
by Bell, J. that these notes to the amount 
of £6 should be deemed to have been em- 
bezzled. It was held that the payment of 
these identical notes of £6 to his master 
on another account made no difference and 
this ruling was afterwards upheld by the 
Judges: Starling’s Indian Criminal Law, 
9th Edn., p. 748. (After considering the 

(6) A. I. K. 1923 Had. 597=72 I. C. 612=:24 
Or. L. J. 452. 

(7) SSfcra 67. 
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evidence, his Lordship proceeded.) The' 
question whether the act of the accused' 
was dishonest or not did not as a matter! 
of fact depend on the question whether 
wrongful gain or loss was actually caused. 
The determining factor as shown in S. 24, 
I. P. C. and in Ram Bilas, In re (8) isi 
the intention with which payment is} 
made. 

I have carefully gone through the 
charge and it appears tome that no excep- 
tion can be taken to the charge made to the 
jury in this case. We have gone through 
the evidence as the accused has a right of 
appeal both on the facts and on the law 
and it appears to us that the only conclu- 
sion that can be arrived at on the facts 
and the law is that the verdict of the 
jury convicting the accused on the two 
counts was a proper verdict. It has been 
contended that the learned Additional 
Judicial Commissioner erred in directing 
the jury to retire again and reconsider 
their verdict after the foreman had an- 
nounced not only the proportion on 
which they were divided but the verdict 
itself. On behalf of the appellant affidavits 
have been put in of two jurors and of 
^Ir. Jamshed N. R. Mehta who was then 
in Court. It is an invariable practice in 
cases of this kind to treat the record 
made by a judicial officer of the circum- 
stances which occurred in the Court over 
which he was presiding as conclusive and 
I see no reason to depart from that prac- 
tice in this case. The note made by the 
learned Judge was as a matter of fact sup- 
ported by the foreman of the jury. I am 
of opinion that the present appeal should 
be dismissed. The learned Additional 
Judicial Commissioner has given the 
charge as though there was one charge 
containing two counts. A reference to tlie 
charges made shows that there were dis- 
tinct charges in respect of separate items 
and the accused has only been given one 
sentence. As there were distinct charges, 
it is necessary in my opinion that a notice 
should issue to the accused to show cause 
why separate sentences should not be in- 
flicted on the two charges on which he 
was convicted. The notice in my opinion 
should also call upon the accused to show 
cause why the sentence should not be 
enhanced. 

Ferrers, J. C.— My learned brother 
has covered the whole ground. With 

(8) A. L R. 1915 Mad. 600=26~ I. ^.~lT6^^ 
Cr. L. J, 688=38 Mad. 639: 


Dharamdas V. Emperor (Ferrers, J. C.) 



174 Sind 


Dharamdas V. Emperor (Ferrers, J. C.) 1932 


wliafc he says I a^^iee and I shall nofc say 
it again. It will be enough for me to 
touch a few salient points ^Yhich have 
struck me as significant. (After stating 
facts, his fjordship proceeded.) The 
jjoints which must be proved to estahlisli 
a charge under S. 409, I. P. C. are these: 
(l) Was ai)p 0 llant Ilenlej^s’ agent ? (2) 
^Vas the appellant in any manner entrus- 
ted with any dominion over Mir Bad- 
sah's money? (3) Did he misappropriate 
that money ? (4) Did he thereby violate 
any legal contract between Henleys and 
himself? (5) Did he do these things dis- 
honestly ? Mutatis mutandis the same 
points for decision arise in respect of the 
second item which is tlie payment re- 
ceived from the National Electric Trad- 
ing Comi)any. Now in respect of the first 
of these points the language used by the 
appellant himself is this: 

“The case is false. The relations between mo 
and the complainants’ firm have always been 
tlioso of a debtor and a creditor.” 

In these words an attempt to deny or 
at least not to admit, the position of an 
agent seems to be latent. The attempt is 
futile. The contract between tlie parties 
was embodied in a formal indenture 
which is Ex. 4. That indenture wdtnes- 
seth tliat 

“all goods shall remain the property of the com* 
pany until actually sold and delivered to a pur- 
chaser on tho company s behalf by the agents 
acting as sole agents for tho company and the 
agents shall not in any way represent that such 
goods arc their own property.” 

The agents referred to are tho General 
Electric Trading Co., that is the appel- 
lant, and by Gl. (l) Henleys expressly 
appointed the appellant as agents and 
tho agents agreed to act as such. There 
can be no reasonable doubt about the 
lirst point for decision. On the second 
point what the appellant himself says is 
this: “I never was at any time a trustee 
of tlio sale proceeds of the goods.” These 
words point to a distinction on whioh 
the appellant has spent a great deal of 
time. It is not at all denied that as 
regards the goods themselves there was a 
trust. Tho pleader who argued for the 
appellant in the lower Court contended 
that the appellant had held Henleys’ 
goods in trust for them, but the moment 
lie sold the goods ho was not holding tho 
sale proceeds in trust; he was merely 
civily liable. The futility of this con- 
tention has been fully exposed by my 
learned brother. It is enough for mo to 


say here that when goods are entrusted 
to an agent and under the contract bet- 
ween himself and his principal he is to 
sell the goods and obtain money for them 
then the agent, when he receives that 
money, although he did not actually re- 
ceive it from the complainant, is never- 
theless entrusted with it within the 
meaning of the definition in S. 409, 
I. P. C.^ It ought to be assumed that the 
■words property” occurring in the defini- 
tion includes any price obtained by a 
sale thereof. These doctrines were en- 
unciated by the High Court of Calcutta 
in Balthasar v. Emperor (1) and the 
High Court of Bombay in Dwarkadas 
Baridas v. Emperor (5), Any other 
interpretation would reduce the law to 
an absurdity. The third point is clear 
from the appellant’s own account. The 
General Electric Trading Co., had an ac- 
count witii the Punjab National Bank 
Ltd., Karachi. The account was over- 
drawn and the limit laid down for such 
an overdraft was Rs. 8,500. 

On 1st August 1930 the opening debit 
balance was Rs. 8.351-11 0. On the same 
day the appellant drew a cheque for 
Rs. 368-15-1 and there is another debit 
entry of Rs. 4,506-6-0. The effect of 
these transactions was to swell the debit 
balance to the figure of Rs. 13,227-0-1. 
It was evidently urgently necessary for 
tho appellant to reduce this adverse 
balance. He did so by crediting to hia 
own account tho sum received from Mir 
Badshah. That payment was on account 
of bare copper and by the agreement bet- 
ween the appellant and Henleys it ought 
to have been paid into Henley’s account. 
This was not done. It was paid into the 
account of the General Electric Trading 
Co., Karachi, and it served to reduce the 
adverse balance of that company to 
Rs. 8,519-3-3. There was here a clear 
misappropriation. (After considering the 
evidence on tho fourth point, his Lord- 
ship proceeded.) There remains the final 
question: Did the appellant do these 
things dishonestly? This is the one point 
upon whioh at one time I was myself in- 
clined to think that some doubt might be 
reasonably possible. A looker-on who 
strives to put himself into the appel- 
lant’s place and to see the prospect as he 
saw it, might state his case in some such 
words as these: Here is an unhappy 
man overwTielmed by a tidal wave of ad- 
versity. He is struggling to keep his 
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head above water. His creditors and 
himself are in the same boat. Such a 
man may say '*Hereis the cheque of Mir 
Badshah. I ought to be sure to pay it 
direct into Henley’s account. But my 
own account is heavily overdrawn. H 
I use this cheque to reduce that over- 
draft I shall put off the evil day. It is a 
thing I ought not to do. If it should 
fail, I go to the bottom and my creditors 
go too. But if all goes well, we may 
both come safe to shore.” By such 
reasoning a man might come to this con- 
clusion: ‘’What I did, ought not to have 
been done but I did it with the best in- 
tentions. To a civil action I may have 
laid myself open, but for a criminal con- 
viction I have given no cause.” 

These I suppose were the considera- 
tions which held the jury’s verdict in 
suspense. They are considerations which 
at the outset I was iriyself prepared to 
take into account. But after hearing the 
case fully argued I am convinced that the 
jury was right. A man wTio does what 
he ought not to do must be supposed to 
intend the natural consequences of what 
he does. The actual consequences of the 
appellant’s wrongdoing were disastrous. 
He has gone bankrupt and his assets have 
fallen far short of bis liabilities. In this 
Court by his pleader he offered a com- 
position. It was plain that he thought 
that this offer was much more favourable 
than the creditors had any reason to ex- 
pect. He offered two annas in the rupee. 
This was the actual consequence of what 
the appellant did. It was also the natu- 
ral consequence. It is the consequence 
which the appellant must be supposed to 
have intended. To comply with the 
provisions of the Criminal Procedure 
Code and for convenience of proof the 
prosecution selected three items out of 
many. The ultimate loss on these three 
items may not have been very heavy; 
but the appellant’s own pleader stated 
that Henleys knew in July that the ap- 
pellant had sold thousands of rupees 
worth of copper wire and not paid a pie. 
It seems quite clear that the creditors 
have suffered a heavy loss; they lost 
moneys to w'hich they were legally en- 
titled; and this loss is the direct con- 
sequence of a plain violation by the ap- 
pellant of an express contract. 

At the outset I attempted in imagina- 
tion to stand in the ajipeilant’s place and 
to see the situation with his eyes. Even 


from this point of view, I cannot dis- 
allow the verdict of the jury. But sit- 
ting in my own place and seeing \vith rny 
own eves, I cannot take so favourable a 
view. "While I have been listening to 
the discussion, while I have been turn- 
ing over this record, I have been con- 
scious of an increasing conviction that 
the appellant has been very fortunate. 
His letters are a long series of procrasti- 
nations and prevarications growing more 
and more clearly dishonest as they go on. 
They culminate in a false statement which 
can be demonstrated and a worthless 
cheque which has been dishonoured. I 
am fully persuaded that all the points 
which it V7as necessary for the prosecu- 
tion to establish in order to secure a con- 
viction under this section, have been 
satisfactorily proved. I agree with the 
verdict given by the jury and I concur 
also in the order which my learned bro- 
ther has proposed. 

K.N./r.K. Order accordiiujly. 
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Mehta, A. J. C. 

Issa Ancjario — Appellant. 

v, 

Emperoy — Opposite Party. 

Criminal Appeal No. 23 of 1932, Deci- 
ded on 17th March 1932, against order of 

City Magistrate, Karachi. 

(a) Borstal Schools Act (1929), S. 6 — It is 
not necessary to pass sentence. 

The order directing the accused to bo detained 
in the Borstal School without passing any sen- 
tence of imprisonment is valid according to law. 
All that is necessary is that the accused should 
be convicted of an offence which is liable to 
be puuisbed with imprisonment. He need not 
actually be sentenced to imprisonment : A. I, li. 
1932 Bom. 189, FoU.\ 1 Bom. L. R. 1G2 and 31 
P. li. 1910 Cy., DisL LB 17G 0 21 

(b) Borstal Schools Act (1929), S. 21 — High 
Court is precluded from interfering with dis- 
cretion of Magistrates in appeal. 

■\Vhere a Magistrate exercises liis discretion to 
substitute order of detention for any sentence of 
imprisonment which could or might have been 
passed, the High Court sitting in appeal is pre- 
cluded from interfering with the discretion. 

LP 177 G 1] 

A. P. Fouseea — for Appellant. 

Partahrai D. Pitniuani — for the Crown. 

Judgment. — The appellant Issa son of 
Angario on his own admission of guilt, 
has been convicted by the City Magis- 
trate of Karachi of an offence punishable 
under S. 12, Prevention of Gambling Act, 
Bombay Act 4 of 1887. After the con- 
viction the Magistrate recorded the evi- 
dence of a Sub-Medicol Officer of the Civil 
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Hospital and found that the accused was 
a lad of 10 or 17 years of age. Having 
regard to tlie ago of the accused and to 
the fact that there were two previous 
convictions of 1930 and i9b L for theft 
the learned Magistrate thought fit, in- 
stead of passing sentence on the accused, 
to order under S. 6, Bombay Borstal 
Schools Act (1929) directing the accused 
-to be detained in the Borstal School at 
Dharsvar. It is from this order that the 
■accused has preferred the present appeal. 

The propriety of the conviction cannot 
be challenged hove, as it was based on the 
appellant’s own plea of guilty. On be- 
half of the appellant it is urged however 
that the order of tlie Magistrate is illegal 
inasmuch as no sentence of imprisonment 
has been passed. It is contended that 
the proper course for the Magistrate was 
first to sentence the accused to a term of 
imprisonment and then to direct that in- 
stead of serving out that sentence he 
should be detained in a Borstal School. 
For this contention reliance is placed on 

the decisions in v. Kaidi/a 

Hussein {I } Emperor v. Bakhtawar 
(2) in which it has bean hold that where 
no definite sentence of imprisonment is 
passed, bub only an order for detention is 
made the order is invalid and must bo set 
aside. Both those cases were however 
■ decided under the Reformatory Schools 
Act 8 of 1897, under S. 8 of which it is 
incumbent on the Magistrate to pass a 
sentence of imprisonment and then to 
direct, if it is a fit case, that instead of 
undergoing that sentence the accused 
should be sent to a Reformatory School 
and be detained there for a period of not 
less than three or more than seven years. 
In tiie present case the learned Magistrate 
has chosen to pass an order under S. 6, 
Bombay Borstal Schools Act, which pro- 
vides that when an oftender is found 
guilty of an offence for which he is liable 
to bo sentenced bo transportation or im- 
prisonment it shall lie lawful for the 
Court to pass, in lieu of any such sen- 
tence of transportation or imprisonment, 
an order for the detention of tlie offender 
in a Borstal School, such term being not 
less than two years nor more than five 
years, subject to the rules made under 
the Act. The wording of this section is 
so clear that no authority is wanted, as 

(1) L13901 1 Bom. L. 11. 1G2. 

(2) [1910] 34 l\ il. 1010 Ci*.=12 Cr. L. J. 50= 
H I. C. IIGG. 


k 

1932 

regards its construction. There is how- 
ever a very recent ruling of the Bombay 
High Court, Emperor v. MathurdasBxir^ 
shottam (3), in whioh the learned Chief 
Justice holds : 

“The proper procedure to be followed under 
S. G, Bosstal Schools Act, is that if the trying 
^lagistrate convicts the accused, he oau in lieu 
of sentence of imprisonment sentence the accused 
to be detained for a period of not less than two 
years and not more than five years in tho Borstal 
School at Dharwar. The Magistrate cannot sen- 
tence the accused to rigorous imprisonment and 
then direct him to undergo it in a Borstal 
School.” 

There is therefore no substance in the 
contention that the order directing the 
accused bo be detained In the Borstal 
Hchool without passing any sentence of 
imprisonment is not valid according to 
law. It is further urged that as the 
Magistrate did not pass or was not pre- 
pared to pass a sentence of imprisonment ^ 
and as this is a fit^ case in whioh only fine 
should be inflicted, it was not competent 
to him to make an order for detention. 

It is also urged that having regard to the 
triviality of the offence, even this Court 
in appeal might merely impose a fine, and 
there will then be no jusbificition for an 
order of detention in the Borstal School, 

A case of our own Court is quoted, Im- 
perator v. Rajabali Adamji (4), in which 
Pratt, J. C., passed a sentence of whip- 
ping and thus did away with the lower 
Court’s order of detention in the Refor- 
matory School. This plea too ignores 
the difference between the provisions of 
the Reformatory Schools Act and those 
of the Borstal School Act. Under the 
latter, all that is necessary is that the 
accused should be convicted of an offence 
which is liable to be punished with im- 
prisonment. He need not actually be 
sentenced to imprisonment. In the pre- 
sent case the appellant has been convicted 
under S. 12, Prevention of Gambling Act, 
(Bombay 4 of 1887) under whioh im- 
prisonmenb is one of the punishments 
prescribed for the offence. 

Finally it is argued that in any case 
having regard to the circumstances set 
forth in the memo of appeal this Court 
should set aside the order of detention. 
S. 21, Borstal Schools Act, provides that 
nothing contained in the Criminal Pro- 
ce^re Code shall be constmed to aut bo- 

(3) A. iriR. 1932 Bom' 189=137 ‘I. C. 132=33 
Cr. L. J. 395. 

1) [1911] 5 S. L. R. 173=13 Cr, L, J. 44=13 
I. C. 284. 
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rize any Court or Magistrate to alter or 
reverse in appeal or revision any order 
passed with respect to the age of an of- 
fender or the substitution of an order for 
detention in a Borstal School for trans- 
portation or imprisonment. Thus then 
the learned Magistrate having exercised 
his discretion to substitute an order of 
detention for any sentence of imprison- 
ment which could or might have been 
passed, this Court si'ting in appeal is 
precluded from interfering with the dis- 
cretion. Even otherwise it would be 
difficult to find fault with the courss 
adopted. A lad with 'thieving propen- 
sities takes to gambling. If this new 
activity is not checked in time he might 
become a confirmed thief or burglar. 
There is every chance of reformation in 
the School at Dharwar. For the fore- 
going reasons therefore the appeal must 
4)0 dismissed and I order accordingly. 

K.N./r.K. Appeal dismissed. 
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Ferrers, T. G. and Aston, A, J. C. 

Suganchand — Petitioner. 

v. 

Seth Naraindas — Opponent. 

Criminal Revn. Appln. No. 30 of 1932, 
Decided on 6th June 1932, against order 
■of Sub Judge and First Class Magistrate, 
Jacobabad. 

^ (a) Penal Code {I860), S, 21 — Municipal 
Councillor whether public servant — Bombay 
District Municipalities Act (as amended by 
Act 26 of 1930 •. 

A Municipal Councillor, prior to the amend- 
meat of S. 45, Bombay District Municipalities 
Act (3 of 1901), by Bombay Act 2f' of 1930, was 
a public servant within the meaning of S. 21, 
Penal Code: 5 D. H, C. Cr.lOand 8 B. H. C, Cr. 
39 (W.B.), Ref,: 3 Gal. 758, Erpl. LP 178 C 2] 

(b; Bombay District Municipal Act (3 of 
1901), S. 16 — Effect of delegation of power 
by Governor in Council by Commissioner in 
Sind Act (5 of 1868) is to provide for vica- 
rious exercise of powers. 

The delegation of powers by the Governor in 
CouncU by virtue of Commissioner in Sind Act 
(6 of 1863) would not have the effect of repeal- 
ing or annulling the statutory provision con- 
tained in S. 16, Bombay District Municipal Act 
3 of 1901; it would merely provide for the vica- 
rious exercise of the powers of the Governor in 
Council by the Commissioner by virtue of the 
delegation; J. I. R, 1926 All. 271, not Foil, 

[P 179 C 1,21 

(c) Bombay District Municipalities Act (3 
of 1901), S. 16 as amended by Bombay 
Decentralization Act (3 of 1915)— Even after 
aimendment Municipal Councillors were public 
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servants, removable without sanction of 
Governor in Council, 

Since me amf'ndmcnt cf the Bombay District 
Municipalities Act by the Bombay Decentraliza- 
tion Act (3 of 1915) the Municipal Councillors are 
public servants who are removable without the 
sanction of the Governor in Council. By S. IG 
as amended they are removable by the Commis- 
sioner and delegated powers are no longer needed 
by the Commissioner. [p 179 c 2] 

(d) Bombay District Municipal Act (3 of 
1901) S. 16 — Commissioner. 

The word ‘Commissioner” in S. 16 means the 
Conimissi<‘ner in Sind and cannot be read as 
meaning Commissioners other than Commis- 
sioner ill Sind. [p 179 q 2] 

fe) Criminal P. C. (1898), S. 197— Status 
of accused at time of .commission of offence 
and not at time of complaint is material. 

It is the status of the accused at the time of 
the commission of the alleged offence and not 
his status at the time of the complaint or of the 
order issuing process that is material for the 
purposes of S. 197. [p 179 0 

(f) Criminal P. C. (1898), S. 197— Local 
Government. 

The Commissioner in Sind is not a local 
Government. [p ISO'C 1] 

Kimatrai Bhojraj — for Petitioner. 

C. M. Lobo — for Opponent. 

Aston, A. J. C. — This is an applica- 
tion for the revision of an order of the 
learned Sub-Judge and First Class Magis. 
trate, Jacobabad ordering process to issue 
against applicant under Ss. 120, 420 and 
409, I. P, G. It is contended that as a 
Municipal Councillor of the Jacobabad 
Municipality in 1929 when the alleged 
offence was committed and a fortiori as a 
Vice-President on 15th January 1932 
when the complaint was filed the appli- 
cant was a public servant not removable 
from office save by or with the sanc- 
tion of a Local Government with- 
in the meaning of S. 197, Criminal 
P. G., and that no Court could take 
coguizance of an offence alleged to have 
been committed by him, except with the 
previous sanction of the Local Govern- 
ment. Before the year 1915, Municipal 
Councillors were removable by the 
Governor in Council under S. 16, Bom- 
bay District Municipal Act 3 of 1901. 
Under the powers of delegation conferred 
by Act 5 of 1868 the Governor-in-Council 

delegated certain powers, including his 
powers under S. 16, Bombay Act 3 of 
1901, to the Commissioner in Sind: vide 
G. R. 3736 dated 1st July 1901 G. D. 
Bombay Government Gazzette, p. 95 
Part 1-A dated 4th July 1901. By the’ 
Bombay Decentralization Act 3 of 1915 
S. 16, Bombay District Municipalities 
Act 3 of 1901 was amended. Thereafter 
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the Governor in Council had the power 
to remove a Councillor of a City Munici- 
pality and the Commissioner a Coun- 
cillor of other Municipalities. The de- 
finition of a 'City Municipality’' in 
S. 3 (l) of the Act does not include the 
Municipality of Jacohahad. The Bom- 

^ t ^ u nicipal Act 3 of 1901 
'.'/as again amende 1 by Bombay Act 26 of 
1930 which by S. 5 enacted that every 
Councillor should be deemed to be a 
public servant within the meaning of 
S. 21, I. P. C. 

It follows, that in or about August 
1929, the date of the alleged otlence, 
Bombay Act 26 of 1930, declaring every 
Councillor to bo a public servant within 
the meaning o' S. 21, I. P. C., had not 
come into force. The learned Sub-Judge 
and First Class Magistrate held that it 
was doubtful, in view of the old S. 45, 
Bombay District Municipal Act (3 of 
190l), wliether a Municipal Councillor 
prior to Bombay Act 26 of 1930 wa? a 
public servant, and whether the amend- 
ing Act w-as retrospective. He further 
held that it was unnecessary to decide 
this question since a Councillor of the 
Jacohahad Municifiality is not a person 
who cannot be removed except by or 
with the sanction of the Locil Govern- 
ment, for by the provisions of S. 16. 
Bombay District Municipal Act 3 of 1901 
as amended by the Bombay Decontra- 
lizition Act 3 of 1915 a Municipal Coun- 
cillor of a Municipality other a City 
Municipality (which rlid not include the 
Municipality of Jacohahad) was remov- 
able by the Commissioner. The Com- 
missioner he held, following Emperor v. 
Jafalud Hn (l) was not a Local Govern- 
ment observing that by S. 3 (29) General 
Glauses Act (20 of 1897) a Local Govern- 
ment was defined hs 

"the person authorized by law to administer 
oxeculivo Governmont in tho part of British 
India to which the Act relates” 

and as including a Chief Commissioner*’ 
whereas a Commissioner was defined in 
GI . 13 as 

”the Chief Officer in chorgo of tho revenue ad* 
raini'tration of a division ” 

Again, following Emperor v. Jalalud- 
din(\), and differing from In re. 

Kadir Saheb (2). he held that a removal 
by the Commissioner under powers dele- 
gated by the Governor in Council under 

(1) A. I. R. 1926 All. 271=92 I. 0, 867=27 

Cr, L. J. 345=48 All. 264. 

(2) [19161 17 Or. L. J. 168=33 I. 0. 648. 


Act 5 of 1868 would not be a removal by 
the Governor-in Council and that in any 
Gveut a removal of a Councillor by the 
Commissioner after the amendment in 
1915 would not be by virtue ol delegated 
po .vers bub by virtue of powers conferred 
on the Commissioner by statute. Lastly 
with regard to the applicant’s plea that 
on 15th January 1932 when the com- 
plaint was filed and on 5th February 
1932 when process issued he was a 
public servant not removable except by 
or with the sanction of the Governor 
in Council because he was the Vice-Pre- 
sident of the Jacohahad Municipality, 
the learned Sub- Judge, and First Class 
Magistrate held, that under S. 197, Cri- 
minal P. C , it is the status of the ac- 
cused at the titne of the alleged offence 
which is materiul, and nob his status at 
the time the complaint was file! or the 
order issuing process was passed. ' I am 
inclined to hold that the question whe- 
ther a Municipal Councillor was a public 
servant within the meaning of S. 21, 
I. P. C., prior bo the amendment of 
S 45, Bon;bay District Municipalities 
Act 3 of 1901, by Bombay Act 26 of 1930 
should be answered in the affirmative. 
S. 21, Cl. 10. I. P. 0 , Act 45 of 1860 
enacted that the words public servant” 
denote, inter alia: 

“every officer whose duty it is as such officer to 
take, receive, keep or expend any property, to 
luakc any survey or assessniont or to 1 vy any 
rate or tax f^r any secular common purpose of. 
any village, t^wn or dis’ricb or to make, authen- 
ticate or keep aov document for the ascertaining 
of thn rights of the people of any village town or 
district” 

and the illustration to that clause is as 
follows: A Municipal Commissioner is 
a public servant ” At the date when the 
In lian Penal Code was enacted and for 
some yenrs thereafter the words "Muni- 
cipal Commissioner” denoted in India 
persons who are called "Municipal Coun- 
cillors” at the present time. 

Under the Bombay Towns Improve- 
ments Act 26 of 1850 provision had been 
made for the appointment of * Municipal 
Commissioners ” who were empowered 
inter alia to make rules and bye-laws. In 
Reg, V, Mavji Dayal (3) we read of a 
Managing Committee of Municipal Com- 
missioners see also Reg, v. Yenhu 
Bapiiji (4). Again, after 1860, the Ben- 
gal Act 3 of 1864 provided for the ap- 

(3) 118681 6 B. H. 0. Or. 10. 

(4) [1871] 8 R H. 0. Or. 89 (P. B.). 
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pointmeuti of '^Municipal Commissioners*’ 
and Bengal Act 4 of 1876 provided for 
the election and appointment of no less 
than 72 Commissioners of the Corpo- 
ration of the Town of Calcutta.*’ If we 
turn from the illustration, and look to 
the provisions of S. 21. Cl. 10. I. P. C., 
and consider the duties of Municipal 
Councillors under the Bombay District 
Municipalities Act 3 of 1901 we see that 
the Municipalities of which thev form 
the members are empowered by that Act 
to acquire land and incur expenditure: 
see S. 52, and to prescribe taxes to be 
levied for Municipal purposes: see S. 46. 
It. is true, that White, J., in Empress v. . 
Municipal Corporation of Town of CaZ- 
cutta{b) at p. 763, expressed the view, that 
Municipal Cotnmtssioners of the Corpo- 
ration of the Town of Calcutta were not 
public servants of the description referred 
to in S. 39, Presidency Magistrates Act 
4 of 1877. But his reasons for coming 
to this conclusion were, that it could not 
be said of them, that they were persons, 
who were not removable without the 
sanction of Government. It was virtu- 
ally conceded in that case that the indi- 
vidual Commissioners were public ser- 
vants within the meaning of S. 21. 
I. P. C. 

It might no doubt be argued that the 
amendment of S. 45 by Act 26 of 1930 
showed that it was doubtful prior to the 
amendment whether Municipal Council- 
lors were public servants, I am inclined 
to the opinion however that the amend- 
ment was occasioned by the change in 
the colloquip..! or legal meaning of 

Municipal Commissioner ” since the 
Penal Code was enacted. Turning now 
to the question of delegation of powers. 

I am unable to agree with the learned 
Sub-Judge and First Class Magistrate’s 
opinion as to the effect of the delegation 
of power by the Governor in Council to 
the Commissioner in Sind prior to the 
amendment of the Bombay District 
Municipalities Act 3 of 1901 in 1915. 
The learned Magistrate followed Emperor 
V. Jalaluddin (l) in preference to the 
decisions of the Madras and Lahore High 
Courts in In re Abdul Kadir Saheb (2) 
and Emperor v. Khan Chand (6). In my 
humble opinion the delegation of powers 
by the Governor in Council by virtue 

(5) 11878] 3 Oal. 758=2 0. L, R. 520. 

(6) A I. R. 1922 Lah. 337=72 I. C. 623 = 24 
Cr. L. J. 411. 
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of Act 5 of 1868 would not have the 
effect of repealing or annulling the statu- 
tory provision contained in S. 16, Bom- 
bay Act 3 of 1901 : it would merely [)ro- 
vide for the vicarious exercise of the 
powers of the Governor in Council by the 
Commissioner by virtue of the delega- 
tion. The reasoning in Emperor v. J alaU 
uddin (1) moreover turned very largely 
on the intejpretation of the United Pro- 
vinces Act 4 of 1910 and Ss. 96 B (l) and 
96-B (2), Go vernment of India Act. 

I agree with the learned Magistrate 
that since the amendment of the Bombay 
District Alunici ()alitiss Act by BoiTibay 
Act o of 1915 it could not bo said ol 
Municii>al Counciliors that they were 
public servants who were not removable 
without the sanction of the Governor in 
C.)uncil. By S. 16 as amended they were 
removable by the Commissioner and 
delegated powers were no longer needed 
by the Commissioner. It was argued on 
behalf of the applicant that in conse- 
quence of the prior »lelegation of powers, 
S. 16. Bombay Act 3 of 1901, should be 
read as meaning “ Commissioners other 
than the Commissioner in Sind.” This 
contention it seems to me is not only 
contrary to the plain meaning of the 
wording of S. 16 ; it is contrary also to 
the express wording of the Bombay Dis- 
trict Municipalities Act itself for the 
word * Commissioner ” which is to be 
found in S. 16 is defined in S. (3) a? 
meaning in Sind, the Commissioner in 
Sind, unless there is something repug- 
nant in the subject or context and there 
appears to me nothing repugnant in the 
subject or context. I also agree with 
the learned Magistrate that it is the 
status of the accused at the time of the 
commission of the alleged offence and not 
his status at the time of the complaint 
or of the order issuing process which is 
material for the purposes of S. 197 
Criminal P. C. 

If it werenot so, a public servant, who 
was not removable without sanction, 
would lose the protection afforded by 
the section, if he resigned office between 
the date of the alleged offence and the 
date of the complaint, or order ; and an 
accused who was not public servant, 
within the meaning of S. 197, when an 
alleged offence was committed, but be- 
came a public servant not removable 
without sanction prior to the complaint, 
or order, might claim that bis subsequent 
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status was a bar to his prosecution with- 
out sanction. I also agree with the 
learned Magistrate’s opinion that the 
Commissioner in Sind is not a Local 
Government for the reasons which he 
has given in his able judgment. Taking 
all the circumstances into consideration I 
am of opinion that the learned Magistrate 
had jurisdiction to issue process against 
the accused. I would dismiss this appli- 
cation. 

B.M./r.K. Appliction dismissed. 
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Ferrers, J. C. and Rupohand 

A. J* 0, 

Gul Sheru — Applicant. 

V. 

Emperor — Opposite Party. 

Criminal Revn. Appin. No. 51 of 1932, 
Decided on 12th July 1932. 

(a) Criminal P. C. (1898), S. 367— 
Magistrate should apply his mind to every 
question of law or fact. 

The intention of S, 867 is that the Magistrate 
should direct his own attention to every mate- 
rial question of fact or law to which he would 
be required to apply his mind. [P 180 C 2] 

Where the police sent up the accused for trial 
either under S. 379, S. 411 or S. 414, Penal Code, 
in respect of stolen property consisting of 19 
head of cattle as they were doubtful which of 
three eections to apply, a question so framed 
that it would apply equally well to any criminal 
charge which could ever be preferred does not 
serve any useful purpose. (.P 180 C 2] 

^ (b) Evidence Act (1872\ S. 114, 111. (a) 
— Possession of stolen property by accused, 
must be definitely established. 

In order to justify a presumption of guilt 
under S. 114, 111. (a), the possession of the ac- 
cused in respect of property proved to have been 
stolen must bo definitely established. 

The stolf n property consisted of 19 head of 
cattle and the only evidence for the prosecution 
was that t^'e cattle wore found in an open place 
not enclosed by hedge or covered by any roof, 
but it was not definitely proved how far away 
from the accused’s house they were found. 

Held: that the possession of the stolen cattle 
bad not boon so brought home to the accused as 
fairly to raise the presumption justified by 
Ulus, (a) to S. 114 and the accused' was there- 
fore entitled to the benefit of doubt. 

IP 181 0 1] 

Tiiljaram Tillumal — for Applicant. 

G. M. hobo — for the Crown. 

Ferrers, J. C.— Gulu or Gulmahomed, 
the applicant, was sent up by the Ghora- 
bari Police for trial either under S. 379 
or S. 411 or S. 414. The stolen property 
consisted of 19 head of cattle valued at 
Rs. 865. The learned Magistrate before 
whom the case first came framed two 


points for determination which are 
these; 

‘ First, whether the animals before the Court 
belong to Alu and Suleman; second, whether 
the accused is guilty of the offence with which 
he stands charged. " 

A point for decision framed in these 
terms does not fulfil the intention of 
S. 367. The intention of that section is 
that'the Magistrate should direct his own 
attention to every material question of 
fact or law to which he would be required 
to apply his mind. In this case the police 
■were doubtful which of three sections to 
apply, and it is obvious that a question 
80 framed, that it would apply equally 
well to any criminal charge which cculi 
ever be preferred, does not serve any use- 
ful purpose. The learned Judge beforei 
whom this case came on appeal has de- 
fined the points for decision with greater 
exactitude. He perceived that this case 
must depend upon Illus. (a), B. 114, 
Evidence Act. That section lays down 
that the Court may presume that a 
man who is in possession of stolen goods 
soon after the theft is either the thief or 
has received goods knowing them to be 
stolen unless he can account for his pos- 
session. Now in this case there is no 
doubt that the animals belong to Alu and 
Bulleman, and that they have been stolen. 
The only point for determination is whe- 
ther those stolen animals were found in 
the possession of the accused. On this 
point the evidence given by Musakhan 
who is the first of the prosecution wit- 
nesses and a zamindar is to this effect; 

‘'Jurlokhan came to my village and took me 
from there. On the way he told me that he had 
to seize cattle from Gulu Brohi .... Before we 
went to the accused we had seized the cattle in 
a dhora in Rahuja Makau ab''Ut one mile from 
aoous 0 d *0 house. When wo seized the cattle we 
did not see any man there. Then we took the 
cattle to the aconsed’s house. Accused denied 
all knowledge about the cattle, Juriokhan 
prepared a mashirnam and took my signature 

upon it." 

The mashirnama states that the cattle 
were found in front of Gulu*9 house, 
Lakho. a camel Head Constable, has done 
his best to bring the offence home to 
Gulu. He savs: , , r, i 

“We came to Gulu’s village. We called Gain. 
He came from his house, and on the Sub-In- 
gppotor's inquiry showed animals which were 

sitting in the open maldan." 

Now it is not definitely established 
how far away from the house of Gulu 
these cattle were found. But it seem? 
that they were in an open place not en- 
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closed bv any hedge or covered by any 
rool. There are about 8 or 9 houses in 
the excused ’s village. 

On this state of the evidence we are 
not satisfied that the possession of these 
cattle has been so brought home to the 
accused as fairly to raise the presump- 
tion justified by Ulus, (a) S. 114, 
Evidence Act. There remains a good 
deal of doubt, and under the ordinary 
principles upon which criminal jurisdic- 
tion is exercised the benefit of that 
doubt ought to be given to the accused. 
For these reasons we think that this con- 
viction cannot be sustained. We there- 
fore reverse the conviction and sentence 
and direct that the accused he discharged. 

k.n,/r,k. Accused discharged. 


* A. 1. R. 1932 Sind 181 

Aston. A. J, G. 

Badhakishen — Plaintiff. 

V. 

Secy, of State — Defendant. 

Civil Suit No. 127 of 1930, Decided on 
13bh May 1931. 

(a) Minor — Minor’s money invested by 
guardian in his own firm — Insolvency of firm 
after guardian’s death — Both guardian and 
surety held liable for loss to minor — Trusts 
Act, S 23. 

The guardian of a minor’s property deposited 
the minor’s money in his own firm. No proper 
accounts were rendered by the guardian. Sub- 
sequently after the guardian’s death the firm 
was adjudicated insolvent owing to speculation 
of some other persons. 

Held : that in the above case the main cause 
of the loss caused to the minor was the omission 
of the guardian to invest the property of the 
minor in trust securities as directed by S. 20, 
Trusts Act, and also the omission to file proper 
accounts, Ther^ fore both the guardian and his 
surety were liable for the loss sustained by the 
minor. Collins v. Middle Level Commissioners 
(1869), 4 C P. 279 and Burroios v. March Oas 
and Coke, Co„ (1872), 7 Ex. 96, Rel, on. 

IP 183 C 1] 

5ft (b) Tort — Negligence — Liability of 
Crown or of Secretary of Stale, for acts of 
servants stated. 

So far as torts committed by the servants of 
the Secretary of State in the conduct of under- 
takings which might be carried on by private 
persons are concerned, exemptions from liability 
cannot be pleaded by the Secretary of State. 
But the Secretary of State will not be liable for 
torts committed by Government servants while 
performing acts done in the exercise of powers 
which are usually termed sovereign : Case law 
discussed. [P 186 C 1] 

(c) Tort — Negligence — Court losing secu- 
rity bond — Secretary of State held not liable 
for damages under circumstances of case. 

A security bond was executed by a guardian of 
the property of a minor and was deposited in the 
Judicial Commissioner’s office. It was lost on 


account of the negligence of the office. A suit 
was brought by the minor after attaining ma- 
jority against the Secretary of State for loss 
caused owing to the negligence caused by the 
servants of the defendant. 

Held \ that in the above case although the 
plaintiff bad sustained loss yet as he was pre- 
vented from taking action against the surety the 
fact relied on only constituted dannnum sine 
injuria. Also that as no appreciable benefit ac- 
crued to the revenue of the Government by 
taking the surety bond and as the transaction 
was not one out of which profit could be derived 
the transaction was not- such in which the 
East India Company might have been sutd and 
hence the plaintiff had no cause of action aeainst 
tbo Secretary of State ; 28 Bom. 314 ; 40 Cal, 

391 (P. C.);' 5 S. L. R. 82 and 27 Bom. 189. Rel, 
on. Case late referred. tP 183 C 2 ; P 18G C 1] 

Kimatrai Bhojraj — for Plaintiff. 

C. M. Loho — for Defendant. 

Judgment. — This is a suit filed by the 
plaintiff to recover a sum of Ks. 23,600 
from the Secretary of State as damages 
for the negligence of the defendant’s ser- 
vants in losing a security bond executed 
in this Court for a sum of Rs. 23,600. 
The facts in the suit are virtually ad- 
mitted. On 13th March 1915, one 
Changomal Kushaldas applied to be ap- 
pointed guardian of the property of the 
plaintiffs who were both minors. His 
application was granted on the condition 
that he mortgaged his immovable pro- 
perty. This order was varied by this 
Court in an appeal and Changomal was 
ordered to give ordinary security, the 
District Judge, Hyderabad fixing the se- 
curity at Rs. 29,600. Changomal being 
a resident of Karachi applied for permis- 
sion to enter into the bond at Karachi in 
this Court and his application was 
granted. The security bond was taken 
and on 8th August 1916 the Registrar of 
this Court informed the District Judge, 
Hyderabad, that the security bond had 
been taken. Changomal thereafter de- 
posited the money in his own firm of 
Messrs. Kushaldas Mangatram. This 
firm in those days was in a very flour- 
ishing condition ; it had 17 immovable 
properties and was a firm of good stand- 
ing, In 1918 Changomal died. Plaintiff 

1 on attaining majority applied to the 
District Judge, Hyderabad, to call on the 
legal representatives to render accounts 
and hand over property. In the appli. 
cation it was also mentioned that action 
would have to be taken against the surety 
and for this purpose application was made 
that a search should be made for the 
bond. On 14th June 1927, an applica- 
tion was made to declare the firm of 
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I^fessrs. Kushaldas Mangafcram insolvents; 
On 27th Juno^l927. the District -Tufige, 
Hyderabad, requested tiio Registrar of 
this Court to send him the security bond, 
on 15th duly the Registrar replied that 
it was missing. On 3rd August 1927. 
tlie firm of Kushaldas Mangariain was 
adjudicated insolvents. On 22nd Sep- 
tember 1928, the i)Iaintifl'’s pleader a-ked 
the District Judge, Hyneraljad, bo move 
the Judicial Commissioner to have a 
thorough search made. In January 1929 
ijlaintitT 1 asked the Registrar to make a 
thorough search bub the bond was nob 
found. On 2Vth June 1927, an applica- 
tion liad also been made by the piaintiffi 
to the District Ju Ige, Hyderabad, to as- 
sign the bond for proper action being 
taken against the surety and the order of 
the learned District Judge was ' surety 
bond to be called for.” The Oflicial As- 
signee investigated the claim of the 
plaintiffs and foupd that a sum of 
Eb. 37,447 was due to them. Interest be- 
sides has beconrie due cn the amount. The 
Official Assignee has declared a dividend 
of one anna and eleven i ies in a rupee 
and he has deposed to the (act that taking 
the most favourable view another dividend 
of one anna and six pies may he declared. 
(Tlie material issues for purposss of 
this report are :) d. lias the vesurity 
bond been lost owing to any nej. licence 
of the office of Court of the Judicial 
Commissioner of Sind ? 7. Is the de- 
fendant liable to the plaintiffs for the 
amount of surety bond or any psirt there- 
of ? 9. Is the suit premature for reasons 
given in para. 13 of the written state- 
ment ? lO. Is the suit maintainable for 
reasons given in para. 14 of written 
statement? 11. Have tlie plaintiffs any 
right to sue for reasons given in paras. 14 
and 15 of the written statement ? 12. Is 
the defendant liable for the negligence, 
if any, of the Court of the Judicial Com- 
missioner of Sind ? 13. Can the present 

suit for damages lie against the defen- 
dant ? 14. Are the legal representatives 

of the deceased Changomal liable for any 
loss occasioned to the plaintiff and not 
the defendant for reasons given in 
para. 17 of written statement ? 

Issue 5 was contested hy the defen- 
dant. It was contended that no negli- 
gence was proved in the office of the 
Court of the Judicial Commissioner, 
It seems to me however that there 
was undoubtedly an omission to exer- 


cise ordinary . care with regard to the 
surety bond. Not a trace of the bond ia 
to be found, not a brace of any entry in 
any record or register relating to the 
bond. Had the bond been forwarded to 
the District Judge, Hyderabad, as sug- 
gested by the defence a reference to it 
would have been made in the letter dated 
8th August 1916 as being forwarded, but 
the District Judge was merely informed 
by the Registrar of this Court that the 
bond had been taken. The security bond 
was a valuable dccument; there was no 
occasion for its destruction, for the Court 
rules provide for the destruction of only 
useless records. With regard to issue 6 
it is clear that the loss of the bond has 
prevented the plaintiffs from taking ac- 
tion against the surety. The evidence 
shows that the plaintiffs did not know 

who the surety was. The defendant’s 

* 

pleader does not press issue 8. The deci- 
sion of their ' Lordships of the Privy 
Council in Jawahir Singh v. Udai Par- 
hash (l) is in plaintiffs’ favour. 

I wdll now deal with issues 9, 10, 11 
and 14 together. The contention of the 
defence that the suit is premature be- 
cause the plaintiff took no steps to ask 
the District Judge to assign the bond 
under S. 35, Guardians and Wards Act, 
appears to be due to a misapprehension, 
for the application made on 27th June 
1927, has been put in. I think it is clear 
that from the point of view of contract, 
I)laintiff would have no cause of action 
for the loss of the bond, damnum might 
have been occasioned to the plaintiffs bub 
the injuria was with the Judge. It is to 
be remembered in this connexion that 
the bond prior to assignment enures to the 
benefit of the Judge: see S. 34, Guardians 
and Wards Act (8 of 1890). Plaintiffs 
however contend that they have suffered 
loss on account of the negligenoo of the 
defendant’s servants in keeping the bond; 
On behalf of the defendant it is urged 
that since the firin of Khushaldas Man- 
gatram became insolvent after the death 
of the guardian and surety was not lia- 
ble and hence no damage was caused to 
the plaintiffs by the loss of the bond. It 
has been pointed out in Ma\neon Dama. 
ges that even before the case of the 
nina*(Millsy. Armstrong) (2). it was set. 

(1) A, J. R. 192C P, 0, 16=93 I. 0, 216=63 
I, A, 86=48 All, 152 (P,0.). 

(2) 119131 A. 0, 1. 
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tied law that w'here the defendant’s neg- 
ligence is the primary and substantial 
■cause of the damage sustained by the 
plaintiff, he will be responsible for the 
whole damage though it may have been 
increased by tlie wrongful conduct of a 
third person or though there may have 
been negligence on the part of such third 
person which jointly with the defendant’s 
negligence so caused the damage: ColLns 
V. Mitidle Level Comniissioriers (3). The 
same rule applies where the negli- 
gence is that of a person for whom tlie 
defendant is liable. In a ca^e where the 
defendant contracted tosupply gas fittings 
in the plaintifi’s house and the fittings 
were so defective that the gas escaped 
and a servant negligently brought in a 
lighted candle, on which an explosion 
took place, it was held that the defen- 
dants were liable, whether the person 
who introduced the candle was plaintiff’s 
servant or not: Burrows v. March Gas 
and Coice Co. (l). 

Similarly where a District Council em- 
ployed a contractor to construct a sewer 
and in the construction the contractor 
injured a gas main from which the gas 
escaped into an adjoining house and 
caused an explosion ic was held that the 
District Council was liable for the result 
as their primary duty to the public was 
so to construct the sewer that no injury 
would ensue: see Mayne on Damages, 
p. 71. In the present case I am of opi- 
nion that the omission of the guardian 
Changomal to invest the minors’ property 
in trustee securities as directed by S. ?0, 
Trusts Act, 1882, and the omission of 
the guardian to file proper accounts was 
the main cause of the loss caused to the 
minors. No doubt the action of other 
persons speculating in sngar partly caused 
the loss but on the strength of the cases 
to which I have referred 1 am of opinion 
that the guardian and his surety would 
be liable for the whole loss sustained by 
the minors. The question however arises: 
Can the defendant be rendered liable for 
negligence displayed in the Judicial Com- 
missioner’s office in losing the surety 
bond ? It has been held that if * .4” 
breaks his contract with B and 0, a 
third party cannot sue him on the con- 
tract for anv h a r m r esulting to himself , 

(3) L18G9] 4 C.P. 279=20 L. T. 442=38 L. J. 

C. P, 230=17 W. R, 929, 

.f4) [18721 7 Ex. P6=41 h. J. Ex. 46=20 W.R. 

493=26 L, T. 3l8. 


but he may sue him if he has suffered 
damage for some wrongful or negligent 
act whicli amounts to a bieacb of duty 
towards himself independently of the 
contract. A railway company o'acs a 
duty to its passengers; whether the pas- 
senger who has been injured purchased 
a ticket or ba l it i>urchased for him or 
was allowed to ride grat nitously. Simi- 
larly a gas titter who did his work neg- 
ligently was liable for damages suffered 
by a person who was injured by an ex- 
plosion bub wlio was a stranger bo the 
contract. Lopes, -1 there said : 

I think ti''e plaintiff’s rishb of action is 
founded on a duty which I believo a’t^ches in 
every ca^e where a lerson is using or deiling 
with a highly dangerous thing, which, unless 
managed with the greiiest care, is calculated to 
cause injury to b\ slanders: see Parrg v. 
Stnilh (5J.*’ 

Id the case of Heaven v, Pender (6), 
Brett, M. R., laid down the general pro- 
position that: 

“ Whenever one person is by circumstances 
placed in such a position with re.;ard to another 
that every one of ordinary fonse who d'd think 
would at once recognizo that if ho did use ordi- 
nary care and skill in his conduct with regard to 
those circuncslances 'he would cause danger of 
injury to the ptrfon or property of the other a 
duty arises to use ordinary earn and skill to 
av(ud such danger.*' 

Cotton and Bowen, L. JJ,, however 
declined to adopt this pvor’osition bub 
rested the defendant’s liability on the 
obligation of the Hock-owner to take rea- 
sonable care that the a[>pliances pro- 
vided in the dock were in a fit state to 
be used. In the present case it cannot 
be said that the security bonds are highly 
dangerous objects involving special care, 
nor can it be reasonably alleged, in my 
opinion, that there is an invitation to 
members of the public to come to the 
Court and deposit security bonds and 
that care would be taken of such bonds.! 
In the present case the bond was a bond 
taken by the Court itself. lam of apinion, 
that the facts relied on by the plaintiff's, 
as regards the loss of the bond, consti- 
tute damnum sine injuria. 

With regard to issues 7, 12 and 13 the 
case seems to me even more clear. The 
liability of the Secretary of State for 
acts of his servants was provided for by 
the Government of India Act, 1658, 21 
and 22 Vic. Chap. 106 which enacted 
that the Secr 0 tar\>^ of State might sue and 

(5J [18791 4 C. P. D. 325=27 W. R. 801. 

(6; [1884] 11 Q. B. D. 503=47 J. P, 709=52 
L. J. Q. B. 702=49 L. T. 867. 
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lie suefi in India and in England by the 
name of the Secretary ol State in Council 
as a body corporate and that all persons 
and bodies politic might have and take the 
same suits, remedies and proceedings, 
legally and equitably against him as they 
would have done against the East India 
Company. In Peninsular and Oriental 
Steam Navigation Co.\. Secy, of State 

(7), where the plaintiff was injured by the 
negligence of workmen in a Government 
dock yard, a broad distinction was drawn 
between acts done in the conduct of 
Undertakings which might be earned on 
by persons who enjoy no delegated power 
of sovereignty and acts done in the exer- 
cise of powers usually termed sovereign. 
It was held that since the plaintiff’ was 
injured by workmen employed in an 
undertaking which might have been car- 
ried on by persons who enjoyed no dele- 
gated powers of sovereignty, it was a 
case in which the old East India Com- 
pany would have been employed and a 
case threefore in which the Secretary of 
State could not plead exemption. 

The learned Judges who decided this 
suit did not hold that all acts done in the 
exercise of powers usually termed sove- 
reign were exempt but in Nobin Uhander 
Dey v. Secy, of State (B), it was held that 
exemption could be claimed as regards 
all acts falling under this clause whether 
the suit was based on contract or tort. 
This ruling was strongly criticized in 
Secy, of State v. Bari Bhanji (9) where 
it was pointed out that if Nobin Chander 
Dey v. Secy, of State (8), was correct it 
was unnecessary for the Privy Council in 
Forester v. Secy, of State (10) to have 
inquired into the title of the Begum for 
the resumption of her jagir was an act 
which could under no circumstan- 
ces have been legally done by a private 
person: Secy, of State v. Bari Bhanji (9) 
sub-divided acts done in the exercise of 
powers usually termed sovereign into two 
classes, namely, acts which are entirely 
outside the province of Municipal law 
and'acts which fall within the province of 
Municipal law. To the former class be- 
long acts such as making of war and 
peace, the conclusion of treaties: see Na- 

(7j 6 B. H. G. R. App. 1. 

(8) L18751 1 Cal. 11=24 W, R. 809. 

(9) [1882] 6 Mad. 273. 

(10) [18721 1 P. R. 1872=1. A. Sup. Vol. 10= 

12 B. L. K. 120=18 W, R. 349=3 Sar. 1 

(P.C.). 
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bab of Carnatic v. East India Co. (ll) 
and acts necessary for public safety not 
purporting to be justified by any canon 
of Municipal law, as for instance, seizing 
the property of a deceased Raja as es- 
cheat: see Secy, of State v. Kamachee 
Boye Sahaba (12). It has been held that 
all that is done under a treaty is as much 
beyond the domain of Municipal law as 
the treaty itself: RnUomjee v. Reg (13)- 
With regard to the second class, namely^ 
acts within the province of Municipal 
law, it was pointed out in Secy, of State 
V. Bari Bhanji (9) that where the act 
which is the ground of the complaint is 
the act which professes to be done under 
the sanction of the Municipal law and in 
the exercise of powers conferred by that 
law, the circumstances that it is an act 
done by the sovereign power or by the 
deputy of that power does not oust the 
jurisdiction of the civil Courts. 

Thus in Foster v Secy of State (lO) 
where possession was taken not as a sei- 
zure by arbitrary power but under colour 
of a legal title their Lordships of the 
Privy Council held that the claim of the 
plaintiff was prima facie cognizable by 
the Municipal Courts. Secy, of State v- 
Bari Bhanji (9) was approved of in 
Vijya Raghava v. Secy, of State (14) 
where a Municipal Councillor sued the 
Secretary of State for wrongful removal 
from the office and the Court awarded 
damages. This case was strongly criti- 
cized in Ross V. Secy of State (16) 
where the plaintiff sued the Secietary of 
State for damages for the dismissal of an 
agent of a labour association and for al- 
leged libel. It was held in Ross v. Secy, 
of State (15) that Vijya Raghava v Sffcy.. 
of State (14) had omitted to give proper 
consideration to the question whether 
acts were done in the exercise of powers 
usually termed sovereign or whether they 
were done in the conduct of undertakings 
which might be carried on by persons 
who enjoyed no delegated powers of 
sovereignty. Boss v. Secy, of State (15) 
subdivided acts done in the exercise of 
powers usually termed sovereign into 
torts committed by Government servants 
while acting as agents of Government and 

(11) 4 Brown’s Cbancorv Cases 198. 

(12) L1858] 7 M. I. A. 476=4 W. R, 42=1 Snth. 

873=13 i\roo P. 0 22 (P.C.). 

(13) (1877) 2 Q. B. D 69=46 L. J. Q. B. 238= 
25 W. R. 339=86 L. T. 190. 

(14) 11884) 7 Mad. 466 (P.B.). 

(16) A. I. R. 1915 Mad. 434=37 Mad. 55. 
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secondly acts done by Government ser- 
vants in the exercise of statutory autho- 
rity, and thirdly acts done by Govern- 
ment servants actinias agents of Govern- 
ment. As regards torts committed by 
Government servants while acting under 
colour of Municipal law, Wallis, J., in 
Ross v. Secy, of State (15) observed that 
the question will not be settled conclu- 
sively until their Lordships of the Privy 
Council have had an opportunity of con- 
sidering the case of Royers v. Rajendro 
Dutt (16) where irresponsibility was as- 
sumed and he expressed the opinion that, 
as it was a case in which a petition of 
rights would not lie against the Grown, 
and as the East India Company would 
not have been liable and there had been 
no ratification, there was no causa of ac- 
tion against the Secretary of State. This 
was followed in Secy, of State v. Coc- 
kroft(ll) in which it was held that there 
was no cause of action against the Secre- 


tary of State for a tort commit ted by the 
servants of a Public Works Department, 
namely, negligence in making a military 
road; in Mclnerny v. Secy, of State (18). 
Fletcher, J., held that no suit could lie 
for negligence with reference to a high- 
way: see also Shivabhajan v. Secy, of 
State (19). 

It is quite clear that so far as torts 
committed by the servants Of the Secre- 
tary of State in the conduct of undertak- 
ings which might be carried on by pri- 
jvate persons are concerned exemption 
from liability cannot be pleaded by the 
Secretary of State. This was laid down 
in Peninsular k Oriental Steam Navi- 
gation Go. V. Secy, of State ( i ) which was 
approved of in Secy, of State v. Mo. 
ment (20). This Court also in Mathradas 
Ramchand v. Secy, of State (21) awarded 
damages for wrongful ejectaient of the 
plaintiff from a second class carriage by 
railway servants and in Jehangir Car- 
setji V. Secy, of State (22) it w'as conce- 
ded by Government in appeal that such 
actions of tort as could have been brought 
against the East India Company, would 
a^so lie against the S ecretary of State. It 
(16) [1859] 8 M. I. A. 103=13 Mo^ PTcTsdo^ 

^^3=1 Sar. 755 (P.O.). 
•(17; [19161 39 Mad. 351=27 1. C. 723 

(18) [1912] 38 Gal. 797=13 I C. 370 

• 19 [1904] 28 Bom. 314=6 Bom. L. R. 65. 

48^(P 22=40 I, A. 

^ 82=11 I. G. 58. 

(22) [1903] 27 Bom. 189=5 Bom. L. R. 30. 


is also clear that property has been ille- 
gally sold or money has been improperly 
recovered by a public servant acting os- 
tensibly under a statute and where the 
money has found its way into the public 
fund, a suit will lie against the Secre- 
tary of State for its recovery: Kailash 
Chandra Nag v. Secy, of State (23) and 
56 1. G. 507 Secy, of State v. Loton Ka- 
ran Marwari (24): see also Pamulapati 
Ankinudu v. Secy, of State (25). It ap- 
pears to me however established beyond 
all reasonable doubt that the Secretary 
of State will not be liable for torts com- 
mitted by Government servants while- 
performing acts done in the exercise of 
powers which are usually termed sove- 
reign. The facts in the Bombay case- 
above cited, viz., Shivabhajan v. Secy, 
of State (19) seem to me in certain res- 
pects very similar to the facts in the pre- 
sent case. The suit was instituted against 
the Secretary of State in Council to re- 
cover damages on account of the negli- 
gence of the chief constable with respect 
to goods seized. It appears that 62,500 
bundles of hay were attached by the 
chief constable of Mahim in the beginning 
of November 1900 v^^hile the hay was in 
the plaintiff’s possession. On 2nd Janu- 
ary 1901, the plaintiff gave a notice to 
the District Superintendent of Police for 
delivery and possession of the hay but 
only 14,700 bundles were delivered and 
the remaining 47,800 bundles of hay were 
missing. 

In other words, certain acts were per- 
formed under colour of Municipal law^ 
and subsequently loss was caused to the 
plaintiff owing to the negligence of a pub- 
lic servant. It was held that the seizure 
of the goods was not in any sense pro- 
ductive of benebt to the revenues of the 
Bombay Government, that it was not a 
transaction out of which profits could be 
derived and there was no ratification or, 
adoption of the act. In order that a suitl 
could lie against the Secretary of State in 
Council, it must be one in which theEastj 
India Company might have been made! 
liable. It was further held in that suit, 
where the duty to be performed is imposed 
by law and not by the will of the party 
employing the agent, the employer is 
not liable for the wrong done by thej 

(23) [1913] 40 Cal. 452=18 I. C. 112. 

(24) A. I. R. 1920 Pat. 1P2=5 Pat. L. J. 321= 

21 Cr. L- J. 475=56 I. 0. 507. 

(26) [1906] 28 Mad. 812. 
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for the plaintiff was stronger in Skiva- 
})!iaj‘.in V. Secy, of State (19) than in 
the present suit for niissinj? hay in 
tlMb suit was actually taken from the 
plaintiffs’ [jo^session while the missing 
bon i in the present suit was only to 
enure eventually for the plaintiff’s hene- 
tit. Jn the present case no appreciable be- 
nefit accrued to the revenues ot Govern- 
ment by the taking of the surety bond. 
Tlie transaction was not one out of which 
protit could be derived. The transaction 
does not appear to mo in any sense to he 
me in which the old East India Company 
might have been sued. Plaintiffs in my 
opinion have no cause of action against 
the Secretary of State. I accordingly dis- 
miss 1 he suit with costs. 

Ti.V,/R.K. Suit dismifised. 
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Jasodahai — Plaintiff. 

V. 

Dharamdas Thaioerdas — Do fondant. 
Suit No. ibB of 1928, Decided on 17tli 
So()temher ] 931. 

(a) Evidence Act (1872), S. 34 — Account 
book containing annual profit and loss ac* 
count but not yearly balance sheet book — 
Calculations made in haphazard way for 
varying periods of time — It is not account 
book kept in regular course of business and 
cannot be admissible under S. 34. 

An account book though it contained a num* 
ber of annu'^l profit and loss accounts was not 
a yearly balance sheet book it c ntaiued what 
purported to bo a series of profit and loss ac* 
counts but these were not made out at regular 
int'. rvals or for uniform periods of time. The 
profit and loss was sometimes calculated over a 
period of two >oars taken together, sometimes 
over a period of thre3 years taken togjther, occa* 
flionully for one year, cn one occasion for throe 
years and ten months taken together oa nn- 
othf r cccasion for 13 years taken together. 

Held: tliat calculations made in this hapha* 
zard way for var> ing periods of time did not 
constitute a book kept in the regular course of 
business so as to bo relevant and admissible 
under 6. 34, [P 188 C 1] 

(b) Hindu Law — Maintenance — Widow — 
widow suing her deceased husband's joint bro- 
ther for maintenance and showing her right 
of maintenance as dependant on valid con- 
tract and not on her * status" as Hindu widow 
— Court will give effect to such contract — 
Contract. 

Where a party in a maintenance suit brought 
by a Hindu widow against her deceased hus- 
band's joint brother is able to establish that her 
right to mainloDance rests on a valid and bind- 
ing conitact and not merely on her “status** 
as a Hindu widow the Courts will give effect to 
the intentions of the parties iuaccorclauce with 
the terms of the contract. To bold that the 


priuciples of free contract are eubservient to 
rules of law real or suppcscd which are pri- 
marily concerned with “status” would be a 
reversal cf the march of progress for among pro- 
gressive societies the movement has always 
hitherto been from status to contract; 2G Bom. 
707; 24 38G; I JU. 694; 2 Bom. 024; 8 

Mnd. 94; 9 ir. II. 152; 5 G. L. R 18 and A. I. R. 
1924 Mad, 6b7, Ref. LP 189 G 1] 

(c) Hindu Law — Widow — Maintenance — 
Wid ow can get maintenance from her bus- 
band’s brother whether separated or not, 
notwithstanding nonreceipt by him of her 
husband's assets. 

A Hindu widow is entitled to maintenance 
from her' husband’s brother whether separated 
or not Dotwitbslandiug the uonreceipt by the 
latter of her husband’s assets and there is noth- 
ing in the Hindu law to prevent the Court in 
its discretion awarding a widow separ.iio main- 
tenance. The whole policy of Hindu law is not 
to let even a distant widow starve: 5 Bom. 
II. C. A. C. 130; 2 Bom. H. C. 323 and 1 Bom. 
II. 0. 13, Foil ; A. 1. R. 1926 Stwd 1P5, Ref. 

LP 187 'G 1] 

Balkishen II. Lulla and Pahlajsing 
B. Advani — for Plaintiff 

Takilram Maniram — for Defendant. 

Judgment. — This is a suit filed by 
the plaintiff Jasodahai the widow of 
Pamanmal in forma pauperis against 
Dharamdas Than\verdas the brother of her 
deceased husband for maintenance. Pa- 
manmal died in or about the year 1899. 
He was at the time of his death a mem- 
ber of a joint Hindu family consisting 
of himself his brother Alumal and the 
defendant, Alumal died in or about the 
year 1902. After her husband’s death 
plaintiff resided with defendant and was 
maintained by defendant on whom the 
family property had devolved. In or 
about 1923 the defendant married a 
Marw'ari lady and plaintiff left the house. 
Her case is that she was turned out by 
the defendant at the instigation of his 
wife. Plaintiff complained to the com- 
mittee of the panohayab. A settlement 
was brought about. According to plain- 
tiff the defendant agreed to pay her 
Rs. 30 per mensem for her separate 
maintenance and not vary the amount at 
any time for any reason. She had a 
bona fide claim to maintenance and in 
addition she gave valuable consideration 
for she gave to the defendant certain 
ornaments belonging to her. Defendant's 
case is that he has voluntarily main- 
tained the plaintiff for many years as a 
moral duty without being under any 
legal obligation to do so and that the 
ornaments were his. According to the 
defendant hardly any family property 
came wito his hands. The Das Bela 
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property was hardly sufficient to pay 
the debts. 

In addition • to this his services 
with Messrs. Clement Hobson & Co., 
a firm in which he was drawing 
Rs. 256 per mensem were terminated 
and he is now unable to Hs. 30 per 
mensem to plaintiff. It is contended on 
behalf of the defendant that since vir- 
tually no property came int{> liis hands 
he was under no legal ol'ligation to 
maintain the widow of his deceased 
brother and the settlement arrived at in 
1923 was not binding on defendant. I 
do not think this plea is available for 
defendant either in law or in fact. The 
Bombay High Court in Timmappa Bliat 
V. Parmesharima (1) Ghandrabhagabai 
V. Kashinath (2) and Bo.i Lakhmi v. 
Lakhmi Das (3) held that a Hindu widow- 
is entitled to maintenance from her hus- 
band’s brother whether separated or not 
notwithstanding the non-receipt by the 
latter of her husband’s assets and that 
there is nothing in the Hindu law to 
prevent the Court in its discretion 
awarding a widow separate maintenance. 
|Gibbs, J., there remarked that the whole 
policy of Hindu law is nob to let even a 
distant widow starve. This was net the 
view taken by a Bench of this Court in 
Kexoalmal v.Isribai (4) Kincaid, J. C., 
there held that a widow is not entitled 
to receive more than the income which 
her husband would have been entitled 
bo receive had he been alive and had he 
separated from the co parcenary. The 
facts in the present case however are 
much stronger than in Timmappa Bhat 
V. Parmesharima (1). 

The evidence shows that plaintiff had 
valuable gold ornaments in her posses- 
sion which she claimed as her stridhan. 
She was claiming maintenance from the 
defendant as the widow of a deceased 
co-parcener and she wished orders to be 
given to the defendant to deliver to her 
other ornaments which she alleged were 
in defendant’s possession and belonged 
to her. Defendant was also alleging that 
plaintiff had some ornaments belonging 
to him and he contended that a w idow 
had no need of ornaments. He declined 
to give her maintenance unless she handed 
£ver to him all the ornaments in her 

(1) [1868] 5 Bom. H. C. A. C, 130. 

12} L18(:G]2B H. 0.323. 

(3) [18651 1 B. H. C. 13. 

(4) A. I. R. 1926 Siud 135=93 I. C. 353. 


possession except those which she was 
actually wearing on her j.erson. He 
also said he w-ould make her some r.e-fv 
bangles. With great difficulty the plain- 
tiff grudging consent these terms were 
obtained. The evidence shows that 
plaintiff v.ept at having to hand over lier 
ornaments. She did so and defendant 
thereafter gave her maintc-nance at the 
■agreed rate of Pis. hO, viz., Hs. 27 in 
cash and vegetables and other things 
worth Ity. from July 1923 to February 
1924. He then fell ill and paid the 
reduced in i intenance at the rate of Rs. 25 


promising to pay Hs, 30 when recovered. 
Hs. 25 was paid to December 1925. 
Defendant also had some bangles made 
for plaintiff. I do nob believe the defen- 
dant’s story that the new bangles he had 
made for plainiiff exceeded in value those 
ornaments which plaintiff delivered to 
him. It is impossible to believe that a 
Ijerson who was withholding all main- 
tenance from plaintiff would insist on 
ornaments being handed over by the 
widow in crier that at his own expense 
he might replace them with crnamenfcs 
of greater value; I believe the plaintiff's 
evidence on this point. The defendant 
in the words used in Baldeo Singh v. 
U dal Sfng/i (5); 

“is bouud by bis own agreement. The plaintitf 
gave valuable consideration for the fTorniso of 
maintenance: see Thornhorrough v. U hitacre 
(6) and defendant perfornued hU part of ibo 
contract for a considerable time. Taking into 
consideration the favour shown by the Courts 
to these arrangements and the long period which 
elapsed since the arrangement was made defen- 
dant cannot now be allowed to repudiate the 
agreement. 


Iq case I am wicug in my opinion, it 
is necessary to consider whether it is 
proved that owing to the family debts, 
which defendant had to pay, there was 
nob a sufficient residue cf joint family 
property to impose an obligation on 
defendant to maintain the plaintiff’. I 
am of opinion that tiie defendant has 
fail 3d to establish that sufficient proj^erty 
did not devolve on him to enable him to 
maintain the plaintiff according to her 
position in life. 

The facts regarding the joint family 
property and the debts owing \\ere pecu- 
liarly within his knowledge and the onus 
was on defendant to establish his con- 
tention. Ho admits that immovable pro- 
perty at Las Bela and a cap shop -caui^ 


(5) A.I.R. 1921 All. 248=58 I.O. 32=48 All. I 

(6) [17051 2 Id. Raym. 1164=92 E R. 210. 
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to him; that ho sold the immovable pro- 
perty and closed the cap shop. I dis- 
believe hia statement that he sold the 
greater part of his Las Bela land through 
Govurnal Jethanand for Ka. Gb6 6-9 and 
that he sold the remaining piece of land 
himself lor Ks. 85. (After referring to 
certain entries from a book described as 
a book kept in the regular course of 
Ibusiness, the judgment proceeded.) Befen- 
^dant v\ hen puti,ing in the entry in the 
book containing Lx. described it as 
a book kept in the regular course of 
business. He has also called it the 
'Nearly balance sheet book." The bock 
though it contains a number ol annual 
profit and loss accounts is not a yeany 
balance sheet book; it contains what 
purport *to be a series of pront and loss 
accounts, but these are not made out 
at regular intervals or for uniform iienoda 
of time. 

The profit and loss is sometimes calcu- 
lated over a period of two yeais taken 
together, sometimes over a period of 
three years taken together, occasionally 
lor one year, on one occasion lor three 
years and ten months taken together; on 
another occasion for Id years taken to- 
gether. Calculations made in this hapha- 
zard way, for var>iDg periods ol time, do 
not appear to me to constitute a book 
kept m the regular course oi huaiuosb, 
so as to be relevant and admissible unuer 
S. 34, lilvideuce Act and ovMng to the 
absence of other books kept in the regular 
course it is impossible to check ana com- 
pare the items in it with entries in books 
regularly kept. (Alter reierring to a 
letter Lx, 83, the judgment went on.) 
But the defence now contend m the 
alternative that since delendant s cir- 
cumstances have changed and his income 
has been reduced he is entitled to pay 
maintenance at a reduced rate. Blaintiff 
relying on Gopikahai v. Datlatraya (7) 
and liukd Bai v. Gandd JJai (8) con- 
tends that such a plea can only bo heard 
in a separate suit. These cases however 
merely held that such a suit would lie 
and in Makarana biiri lianmatsingji v. 
Bai Shri Kundankawar{\})\x, was pointed 
out that such a plea could not be taken 
in execution. tSir Biushaw Muila in his 
commentary on the Hindu Law when 
explaining w hy Courts will grant relief 

LlUcU) v:.i B.in. iLu7.'l. k7m. ‘ 

(8) [1878] 1 All. 694. 

(9) L19021 26 Bom. 707=4 Bom. L. R. 581. 


has expressed the opinion that it is be- 
cause the right to maintenance does not 
rest on contract but on the provisions of 
the Hindu law which expressly govern 
the rights and duties of the different 
members of a Hindu family : see Edn. 3, 
p. 441. If the authority cited in sup- 
port of this view viz., Sidlingapa v. 
Sidava (lO) is referred to, it will be 
seen that the Bombay High Court did 
not hold that the right to maintenance 
does not rest on contract but on the pro- 
visions of Hindu law. It held that the 
right of maintenance does not ordinarily 
rest on contract and it is enforceable in 
numerous instances in which there is ni> 
connexion with contract. And if the 
grounds on which the relief was granted 
by the various Courts are examined, it is 
interesting to notice that the relief was 
granted not under the provisions of the 
Hindu law but on the ground of “equity.” 
Wo have already seen what the early 
view of the Bombay High Court was 
with regard to the rights of widows to 
maintenance. In the early Allahabadr 
case upholding a suit for reduction of 
maintenance the Court was asked to 
reduce maintenance not on the principles 
of Hindu law but on the ground of 
‘equity” : see Rxika Bai v. Qanda Bai 
(8) and no mention was made in the judg- 
ment of Hindu law. In an early Madras 
decision viz., Vijaya v. Sripathi (ll) 
the Court merely mentioned that possi- 
bily it would hold as had been held else- 
where, that such a suit would lie. 

In Gopikahai v. Datlatraya (7) no 
reasons were mentioned for granting the 
relief, the Court merely referred with 
approval to Ruka Bai v. Qanda Bai (6), 
Yijaya v. Sripathi (ll) snd Sreeram 
Butlacharjee v, Puddomookhee Dehia 

(12) . In Sidlingapa v. Sidava (10) 
“equity” was also referred to as the 
basis of the relief and various circum- 
stances were referred to in which it 
would be ‘equitable” to giant such relief. 
In Rajender Nath Roy v. Putto Soondery 

(13) the Court granted relief on the 

assumption that maintenance had been 

fixed with reference to the circumstances 

of the parties, to the reasonable wants of 

the widow and to the extent of the pro- 

perty and that since the oiroumstapoes 

(10) L18781 2 B)n). 624 (F.R). 

(a) 11884] 8 Mad. 94. 

(12) L18C81 9 W.R. 152. 

(13) L1879) 6 0. L. R. 18. 
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had changed it was not reasonable to call 
•upon the holder of the property to pay 
the maintenance fixed. In Mohieswara 
Rao V. Durgamba (l4) the Madras High 
Court held that a \yidow can bv contract 
cancel her right to an enhanced rate of 
maintenance if the family circumstances 
improve. 

* It seems to me to follow that where a 
[party as in this case is able to establish 
[that her right to maintenance rests on a 
jvalid and binding contract and not merely 
|on her “status” as a Hindu widow the 
jOourts will give effect to the intentions 
of the parties in accordance with the 
terms of the contract. To hold other- 
wise, to hold that the principles of free 
jcontract are subservient to rules of law, 
real or supposed, which are primarily 
concerned with ‘status” would be a 
reversal of the march of progress, for 
among progressive societies, as Sir Henry 
Maine points out in his Ancient law 
(p. 170) the movement has always 
hitherto been from status to contract. 
In considering the intentions of the par- 
ties I am of opinion that the plaintiff 
would never have given up her ornaments 
had she been told that the rate of main- 
tenance could be varied at any time if 
the income of defendant was reduced. 
I am of opinion that defendant also re- 
garded the agreement in the same light 
as the plaintiff for he was grumbling 
after the plaintiff and some of the mem- 
bers of the Jamayet had left. Mr. Kalu- 
mal informed him that if he became un- 
able to pay, the matter might be recon- 
sidered by the committee. Such a state- 
ment however could not bind the plain- 
tiff. (After going through the defendant’s 
financial position, the judgment conclu- 
ded),! give judgment for plaintiff for Rs.570 
arrears of maintenance to date of suit, 
maintenance of Rs. 30 from date of suit 
till this date amounting to Rs. 1,470. 
Decree for future maintenance at Rs. 30 
per month, costs. Court-fees to be re- 
covered from defendant: see 0. 33, R. 10, 
Civil P. C. 

B.V./r.K. Suit decreed, 

<14) A. I. R. 1924 Mad. 687 =47 Mad. 306=78 
I. 0, 831. 
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Commissioner of Income-tax — Appli- 
cant. 

V. 

Sind Light By. Co. Ltd. — Opposite 
Parties. 

Civil Ref. No. 147 of 1930, Decided on 
31^h May 1932 

=fc (a) Income-tax Act (1922), Ss. 66 (2), 31 
and 32 — Aseessee can claim reference under 
S. 66 ^2) in respect of question of law ari- 
sing from order passed under S. 31 or S 32 
— Where no such point is raised before In- 
come-tax Commissioner such point cannot 
be said to arise out of such order and no re- 
ference can be claimed regarding it. 

The only right conferred upon an assessee to 
claim a reference to the High Court under S. 60, 
Cl. (2) of the Act, is in respect of questions of 
law arising from an order passed under S. 81 or 
or S. 32 of the Act or from a decision by a Board 
of Trade under S. 33 (a) of the Act. Where the 
Assistant Commissioner of Income-tax has no 
occasion to deal with or apply his mind to a 
point of law, the point not having been raised 
before him, such point of law cannot be said to 
arise out of his order and the assesses can claim 
no reference in respect of that point: Bray v. 
Justice-^ of Lancashire ^1889) y 22 S. D. 484, 
Ref,; Case laio discussed. [P I9i C 1] 

(b) Income tax Act (1922), S. 26 (2) — 
Significance of S 26 (2) explained. 

Section 26 (2) is evidently intended to secure 
to Government a tax based on the earnings of a 
business for a full year notwithstanding the 
transfer of the business from one person to an- 
other before the expiry of the year provided of 
course that the business is continued by the 
transferee. If the transferor and the transferee 
are separately taxed for profits earned by them 
during the period each of them carries on the 
business, the incident of taxation would be 
seriously affected; and if the income for the 
whole year though enjoyed by two different per- 
sons is liable to be taxed at the end of the year 
it is but proper that the person who is in posses- 
sion of the business at the end of the year should 
be made responsible for it leaving it to him to 
settle the equities between him and the trans- 
feror with regard to the apportionment of such 
taxation. [P 192 C 1] 

❖ (c) Income-tax Act (1922), S. 26 (2)— 
Provision of Act allowing assessee to escape 
assessment — Court must give effect to it, 
though it may seem unreasonable. 

Though it may appear somewhat unreason- 
able to the Court that a company should escape 
assessment of tax on a profit which it has ad- 
mittedly made, yet if the law, as it stands en- 
ables the company to avoid payment of the tax, 
the Court is bound to give effect to it. Therefore 
where the Government acquires a private con- 
cern whom it pays profit for the previous nine 
months and keeps to itself profit for the last 
three m-nths of the year S. 26 (2) applies to such 
a case and the company cannot be assessed for 
the profits given to it by the Government. 

IP 191 C 2] 

❖ (d) Income-tax Act (1922), S. 26 (2) — 
‘‘Succession*’ and “succeeded” explained^ 
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S. 26 (2) in express terms refers to person 
having been tucceeded by another not in 
respect of every source of income but in res- 
pect of any business or vocation. 

It is no d' ubt true lint the words “succeoded” 
and ‘ succession'’ in S 20 (2) primarily refer to 
“succession’’ by one p'r^^on o/ the property of an- 
other person on his de.rth. But these words 
have been used for very many years botli in the 
Enc;l'i=5h uid Indian statutes relating to taxation 
in a much \\idcr sense and as mee-nitig a trans- 
fer by on^- per*on to another of any business or 
part of any business or profession or vocation. An 
asse-sec is liihle to be taxed not only on the in- 
come derived by him from bis business but also 
from other sources. IIo may carry on business 
in one or nioio lines or in one or 3noro places, 
either alone or in partnership with others. Ho 
may st the same time follow a profession or a 
vocation and de ive inccm'i therefrom and he 
mav possess property yielding him an income. 

S. 20, Cl. (21 in rxpr fs terms refer to a person 
having bfon succeeded by another not in respect 
of every source of inform*, but in resprci of “any 
business or profession or vochIiou” and c> ntem- 
platea that .‘^uch person may bn 8Ucce« ded by an- 
other, in tire whole ol liis business or in any one 
particular line of his busine^^s or in anv busi- 
ness carried on by him in a particular |lace and 
that such person may still continue to earn his 
income from his remaining sources and in no 
sense can nt* bo said to “pass out” in cons *quenco 
of such succession. When may a I'crson besvid 
to succeed to a part of lha buMnfss of nnother 
must necessarily depend upon the rarlicnlar 
facts of each case, and no hard uud fast rule can 
bo laid down in that behalf. [P 192 C 2] 

(e) Income-tax Act (1922), S. 26 (2) — 
“Person” includes Spcretary of State engaged 
in enterprises of commercial nature. 

“A po son” includes iho Secrctarv of Slato 
when engaged in enterprises of a comniorci.il 
nature. Tbe acquisition by him of a railway in 
the exorcise of the statutory powers vested in 
him under tbe Railways Act would neveitholcsa 
make him the succe.ttor of the company in res- 
pect of such railway: Enjlish case l'irndiscHf(>ed. 

l.P 198 C ll 

(fl Income-tax Act (1922), S. 26 (2) — 
“Person ’ and “business ' ex| lained. 

There can be succession ti a person wilhout 
there being' succession to that person’s business; 
succession to a porsiu is not the same thing as 
fluccession to a imsinefs. A person mav be suc- 
ceeded by another in a business in the sense 
that it is the same sort of business, although 
not the same busiuoss. Tne difference bet- 
ween tbo two is the difTorenco betwo-n bus- 
iness in the abstract and business in the con- 
crete. Business in tbo abstract is merelv an 
idea conuotim^ some kind of activity. Business 
in the concrete is the aciivity put into practice. 
.•I may succeed to a paniciilar business of B 
and yet not to ibo assets or liabilities of B in re- 
ference to that business. In that case there may 
be succession to the concrete business of B but 
not to the individual It is couceivublo that the 
management tf a concern may bo by rotation. 
Each successor may take over the maDag^*ment 
of the business with a fresh start of liabilities 
and assets. These are some of the illustrations 
of succession to business and not to tho indivi- 
dual. When one person is succeeded by another 
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there must be a wiping out of the original indi- 
vidual, i. e., the particular business activity to- 
gether with all the old liabilities and assets ap- 
pertaining to it must change hands. When A 
has not only taken over the actual business of 
B, but even the assets and liabilities, i. e., when 
there is a successi ui lo B by .1 then A should be 
liable to pay the income-tax for the year during 
which the transfer takes place. Under English 
law the income-tax authorities pursue the busi- 
ness; under Indian law they pursue the indivi- 
dual along with the business; and that is why 
the words ‘‘in such capaciiy” are to be feund 
incorporated in S. 26(2), Income-tax Act. The 
succession referred to in S. 2G (2) is in relation 
to a person’s business, “Business” in S. 26 (2) 
is not business in abstract but is business in 
concrete, [P 195 C 1. 2) 

fg) Income-tax Act (1922), S. 26 (2) — 
“Capacity ’ explained. 

By capacity is meant a position enabling one 
to do sometliing. [P 190 C 2] 

(h) Interpretation of Statutes — Taxing 
statute should be interpreted in favour of 
subject. 

It is a well-recjguized rule that in a statute 
imposing pecuniary burdens, if there is a reason- 
able doubt with repaid to tha construction of 
any burdensome provision, tbe construction 
most beneficial to tbe subject is to hi ad op od. 

LP 197 C 1] 

C, M. Lobo—lor .\pplicant. 

Tolasiiig K. Advani — for Opposite 
Party. 

Rupchand, A. J C. — This is a refer- 
ence under S. 66, Cl. (3), Income-tax 
Act 11 of 1922. 

Prior to 31st December 1928 the as- 
sessoo company owned two light rail- 
ways called the Mirpurkhas Jhudo Rail- 
way and the Mirpurkhas Khadro Rail- 
way. Both these railways were oon- 
struoted by the company on Government 
land on certain terras and conditions 
which inter alia provided (1) that 
Government will arrange for their work- 
ing of the railways and appropriate 40 
per cent, of tho income as working ex- 
penses and will pay to the company 60 
per cent, of the income as their profit; 
and (2) that Government will have the 
right of buying up the railways at the 
expiry of certain stated periods. Each 
of these railways was constructed in 
pursuance of a separate agreement ; the 
construction of the Mirpurkhas Jhudo 
Railway having been taken in hand in 
1908 and completed in 1911 and that of 
the Mirpurkhas Khadro Railway, hav- 
ing been taken in hand in 1912 and com- 
pleted in 1913. 

On Slst December 1928, the Govern- 
ment took over the Mirpurkhas Jhudo 
Railway and paid to the company 60 per 
cent, profit for working the line for the 
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preceiiing nine months and also compen- 
sation for the acquisition of the line. 
The company was taxed for the year 
1923-29 on the profits made by it from 
this railsvay for a period of nine months 
and on the other railway for the whole 
period of 12 mouths. Under S. 2i' (2) of 
the Act the company claimed exemption 
from payment of the tax on the profits 
earned by it on this railway for the 
broken period of the year. It failed to 
obtain relief from the Subordinate In- 
come-tax authorities and applied to the 
Commissioner of Income-tax for review 
of the order passed by the Assistant 
Commissioner and in the event of his 
refusing to afford the company relief to 
refer the question to this Court. 

At a later stage of the proceedings and 
after the Commissioner of Income-tax 
had intimated to the company his deci- 
sion, he was asked to refer a further 
question also to this Court, namely whe- 
ther the company is not in any case ex- 
empted from payment of the tax under 

S. 25 (3) of the Act. 

The Commissioner has refused to ac- 
cede to this request and has submitted 
for cur consideration only the following 
issue: 

“ Whether in the circumstances of this case 
and in view of the provisions of S. 26 (2), the 
income-tax officer has correctly included the 
earning by the company from the Mirpurkhas 
Jhudo line tor the period 1st April 1928, to 3lst 
December 1928, in its total income from its 
‘‘previous year” ending with 31st March 1D29, 
for the purpose of its asssssment for the year 
1929-30.” 

Two points have been raised before us 
on behalf of the company, first that the 
Commissioner of Income-tax was in error 
in refusing to refer the alternative case 
of the company as based on S. 25 (3) of 
the Act and secondly that he was in 
error in not affording relief to the com- 
pany by virtue of S. 26 (2) of the Act. 

There is, in our opinion, no substance 
in the first point. 

The only right conferred upon an as- 
sesses to claim a reference to the Court 
under S. 66, Cl. (2) of the Act is in 
respect of questions of law arising from 
an order passed under S. 31 or S. 32 of 
the Act or from a decision by a Board of 
Trade under S. 33 of the Act. 

This reference purports to be made in 
respect of questions of law arising out 
of an order passed by the Assistant Com- 


missioner of Income-tax under S. 31 of 
the Act. 

It is common ground that exemptioDj 
under S. 25 (3) was not claimed by the; 
company before that officer. It is there-j 
fore ditficalt to see how the question ofj 
law based on the provisions of S 25 (3)j 
can be said to arise out of his orderj 
when he had no occasion to deal with it; 
or to apply his mind to it. 

In this connexion, it will ho sufficient 
to refer to the observations of Lord 
Esher. M. K. in Bray v. Justices of 
Lancashire (l), on the somewhat cog- 
nate provisions of the Taxes iUanagemenfc 

Act 1830 wliich are as follows : 

“On the determination of any appeal under 
the Inc.'>me-tax Acts by the special Commis- 
sioners tho appellant or the sufVo>or, mav. if 
dissatisfied with the determination as being 
erroDfOUS in point of law, declare his dl?satis.fac- 
tion, and require the Commissioneis to state a 
Cise for the opinion of the High Court, The 
cise is to set forth the facts and the determina- 
ti>u. That ni'^ans that the is to raise the 

question law which toe Commissioners have 
determined and to wbich the appellant has ob- 
jected as wrong in law and by .-^ub-S. 2 the High 
Court is to bear and determine the question or 
quesiims of law arising on the ca«e Now what 
w.is the question of law raised by the clerk of 
peace. Not tliat if this part of the lunat c asy- 
lum was assessable the justices or the visiting 
Committee were not the people to be assessed but 
some one else but that no one was asses able or 
in other words, that these parts of the asylum 
were not not assessable at all. Tlie de'errnina* 
tion of the Cornmis-iouers was ti^keii up >n that 
point of law and that alone. If that is so, that 
was the only point with regard to which a case 
could be statfd and if in the erse any other point 
is stated, it is one that should not be in tho 
case and which no Court is bound to answer.” 

We are nob concerned with whafe 
transpired at the hearing of the review 
application made to the Commissioner of 
Income-tax under S. 33 or what he might 
have said in that order, as we have no 
jurisdiction to deal with any new points 
of law that might have been urged dur- 
ing those proceedings. Under the cir- 
cumstances, it is not necessary for us to 
go into the objections raised by the 
learned Government Pleader that the 
applicafciori to the Commissioner of 
Income-tax to refer this question to 
the Court was made after time and 
that in any case the company having 
failed to apply to this Court within six 
months of the date of the refusal by the 
Commissioner to refer the question; it 

was not competent for the company to 

-- — < 

(1) [1889] 22 Q. B. D. 484=58 L. J. M. C. 64 = 
37 \V. R. 392=63 J. F. 499. 
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raise ib now. We therefore propose to 
deal only with the question submitted to 
us by the Commissioner of Income-tax, 
Now, at first sight it does appear some- 
what unreasonable that the company 
should escape assessment of tax on the 
profit which ib has admittedly made. 
{Bub if the law as ib now stands enables 
|the company to avoid payment of the 
itax, the Court is bound to give effect to 
it. Cl. 2, S. 26 under which exemption 
is claimed reads as follows : 

26 (2) Whece at the time of making an as- 
sessment undar S. 23, it is found that the per- 
son carrying on any business, profession or voca- 
tion has been succeeded in such capacity by an- 
other person the assessment shall he made on 
such person succeeding as if he had been carry- 
ing on the business, profession or vocation 
through the previous year and as if he had re- 
ceived the whole of the profits for that year.” 

The reason why this clause was eu- 
acte 1 may well be surmise!. It waa 
jevidently intended to secure to Govern- 
Iment tax based on the earnings of a busi- 
ness for a full year notwithstanding the 
transfer of the business from one person 
'to another before the expiry of the year 
■provided of course that the business was 
continued by the transferee. If the 
^transferor and the transferee were sepa- 
Irately taxed for profits earned by them 
^during the period each of them carried on 
Ithe business, the incident of taxation 
jw'ould be seriously affected; and if the 
jincome for the whole year though en- 
ijoyed by two different persons was liable 
to be taxed at the end of tlie year, it was 
but proper that the person who was in 
'possession of the business at the end of 
the year should be made responsible for 
it leaving it to liim to settle the equities 
between him and tlie transferor with re- 
gard to the apportionment of such taxa- 
tion. Rare instances like the present, 
of the Government acquiring a private 
concern do not appear to have attracted 
the attention of the legislature when en- 
acting this clause and no exception has 
been made in that behalf. Cl. (2) there- 
fore applies equally to the Government 
succeeding the private business of an as- 
sesseee during to a year on* which assess- 
ment is based. The Commissioner has 
given two reasons for holding that Cl, (2) 
does not apply to the oircumstauoes of 
the present case. His first reason may 
best be given in his own words. He has 
said ; 

** In tho first place as the company assesaec is 
still in existence no question whatever of succes- 


sion can arise. A question of succession arises 
only when tho person concerned passes out. As 
long as that person exists no one can be said to 
succeed him and it would be meaningless to talk 
of a successor or succession. The section clearly 
refers to a per.son ‘‘ having been succeeded by 
another person.” Hence all that can be infer- 
red therefrom is that the company in this case 
should in the first instance get out as such and 
its place be taken by some other person as suc- 
cessor to it The obvious object of this section is 
to provide for the levy of an assessment in a case 
in which the person who earned the income to 
hi taxed in a certain capacity is not in existence 
as such and is succeeded by another person in 
that capacity.” 


With all respect this reasoning does 
not give due effect to the important ex- 
pressions ‘ any business, profession or 
vocation ” and in such capacity ” de- 
signedly used in this clause by the legis- 
lature, It is no doubt true that the 
words succeeded ” and succession ” 
primarily refer to * succession ” by one 
person of the property of another person 
on his death. But these words have 
been used for very many years both in 
the English and Indian Statutes relating 
to taxation in a much wider sense and as 
meaning a transfer inter vivos by one 
person to another of any business or part 
of any business or profession or vocation. 
An assessee is liable to be taxed not only 
on the income derived by him from his 
business but also from other sources, see 
S. 6 of the Act. 


He may carry on business in one or 
more lines or in one or more places, 
either alone or in partnership with 
others. He may at the same time follow 
a profession or a vocation and derive in- 
come therefrom and he may possess pro- 
perty yeilding him an income. 01. (2) 
in express terms refers to a person hav- 
ing been succeeded by another not in res- 
pect of every source of income but in 
respect of " any business or profession 
or vocation " and contemplates that such 
person may be succeeded by another in 
the whole of his business or in any one 
particular line of his business or in any 
business carried on by him in a particu- 
lar place and that such person may still 
continue to earn his income from his re-| 
maining sources and in no sense can he 
be said to " pass out " in oonsequenoa of 
such succession. The Board of Inland Re- 
venue seems to have bean fully alive to 
this meaning attaching to the section. 
This is abundantly clear from the in- 
structions issued by it for the guidanoe 
of the assessing officers. Paras, 75- A 
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p. 207, Income-tax Manual, reads as fol- 
lows : 

“ Where a concern splits up into two or more 
concerns each of the latter should be assessed on 
the profits in the previous year of the correspond- 
ing part of the original business in the manner 
appropriate to its status {i. e., whether it is a 
firm or a company etc ) when the assessment is 
made. Where a person disposes of a part of his 
business to another there is a succession in res- 
pect of that part and the same principles apply. 
When a business is split up and a portion there- 
of transferred it is not correct to make a con- 
solidated assessment on the profits of the busi- 
ness as a whole in the previous year and then 
apportion the tax between the different proprie- 
tors of the divided parts.” 

When a person may be said to succeed 
to a part of the business of another must 
necessarily depend upon the particular 
facts of each case and no hard and fast 
rule can be laid down in that behalf. 
But the fact remains that these instruc- 
tions go counter to the suggestion made 
by the learned Gommissioner that the 
evident object of this section is that a 
person who is taxed in a certain capacity 
should cease to exist as such so as to at- 
tract the applicability of this clause. 
Our attention has not been drawn by the 
learned Government Pleader to any pro- 
vision of the Act to warrant this sugges- 
tion and in the absence of any declara- 
tion of intention by the legislature in 
that behalf which may only be gathered 
from the Act and not de hors the Act, 
I am nob prepared to hold that the com- 
pany should have ceased to exist as a 
business concern before it can be said bo 
have been succeeded by another. The 
other reason given by the learned Com- 
missioner is that the Secretary of State 
had nob succeeded bo the company in 
same capacity.” He has based this rea- 
son on four grounds (I) that the Secret- 
ary of State was nob a company doing 
business (2) that he had taken over the 
railway in pursuance of his statutory 
powers (3) that the company was not the 
owner of the land on which the railway 
was constructed and could only receive 
its share of profit out of its working 
through such agency as the Secretary of 
State appointed and (4) that the Secre- 
tary of State was the full owner of the 
land and the railway and could work it 
in any way he liked and that the work- 
ing of the line by the Secretary of State 
was therefore now nob the same. I am 
afraid there is no substance in this line 
of reasoning either. The definition of 
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a person ” in the General Clauses Act, 
is comprehensive enough to include the 
Secretary of State when engaged in en- 
terprises of a commercial nature. The! 
acquisition by him of a railway in the 
exercise of the statutory powers vested 
in him under the Railways Act would 
nevertheless make him the successor of 
the company in respect of such railway. 

In Stockham v. Wallasey Urban Goun- 
cil (2) the District Council had taken 
over a tramway from the Wallasey Uni- 
ted Tramways in pursuance of its statu- 
tory powers and was held to be a suc- 
cessor of the company and this notwith- 
standing the fact that the company did 
not cease to exist altogether but conti- 
nued to do its omnibus business. The 
fact that ■ the company was not the 

owner of the land on which the railway 

% 

was constructed or was nob the owner of 
the rolling stock is again hardly material. 
At most it might be said that the Secre- 
tary of State and the company were jiarfe- 
ners in an enterprise, one partner hav- 
ing contributed land and the other the 
railway and that this particular concern 
had now passed into the hands of one 
partner, but that does nob indicate that 
the partner who originally owned the 
land and now owns both the land and 
the railway is not the successor of the 
company in respect of the railway. The 
railway has not been scrapped. It 
worked during the rest of the assessing 
period in the same way and through the 
same agency, namely, the Jodhpur rail- 
way as before the Secretary of State tak- 
ing 60 per cent of the profits which used 
to be paid to the company, the Jodhpur 
railway retaining the balance of 40 per 
cent for working expenses. 

The point that on acquisition by the 
Secretary of State the railway could 
have been worked by an agency other 
than the Jodhpur railway again hardly 
arises as that has nob been done. Even 
if it has been so done it would nob have 
mattered so long as the same line conti- 
nued to be worked. In Bell v. National 
Provincial Bank of England (3) the res- 
pondents a Bank with a large capital 
whose head office was in London and 
having num erous branches i n England 

(2) L1907J 95 L. T.~834=5 L. G, R. ^00=71 

J P 244 ^ ^ 

(3) L19041 1 k. B. 149=73 L. J. K. B. U2=90 

Ij- T. 2 — 52 W. R. 40G=53 J. P. 107 — 

T. L. R. 97=5 T. G. 1. -0 
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and ^YalG3 purchased the business and 
premises and otljer assets of the County 
of SfcaQ’ord Lank which had a compara- 
tively small cai)ital and carried on busi- 
ness only at Woohverhampton. The res- 
pondents then for the first time carried 
on business at Woolwerhampton with the 
inanaf:»er and staff previously employed 
by the County of Stalford Bank and 
the profits of tliis Branch went into the 
general account ; still it was held 
that the respondents had succeeded to 
the business of the County of Stafford 
Bank within the meaning of R. 4, Sch. D 
of the English Act. 

There can bo no doubt that the part of 
the business of the company of owning 
the Mirpurkhas Jhudo line was separate 
and distinct from that of the ^Mirpurkhas 
Khadro line and that each of the lines 
was intended from the very commence- 
ment to he treated as a separate and dis- 
tinct enterprise and liable to be acquired 
from the company separately and at 
different times. It is no doubt true that 
in 1908 the company was founded not 
only for the purposes of acquiring from 
Messrs. Forbes Forbes Campbell & Co., 
Ltd., their rights of constructing the 
Mirpurkhas Jhudo line which they had 
secured from Government, but also for 
the purpose of acquiring from them the 
rights of constructing the Mirpurkhas 
Ehadro line, which were then the subject 
of negotiation if and when such rights 
were granted to them. But the grant of 
the rights by Government in respect of 
each railway wore separate and were the 
subject of separate agreements which 
inter alia omiiowered the Secy, of State 
to acquire each railway line separately 
at certain stated periods which did not 
coincide with one another and one com- 
pensation to be paid to the company de- 
pending on the cost and the working pro- 
fits of the line under acquisition without 
any regard whatsoever to the cost and 
the working profit of the other line; and 
that for that purpose, if for no other, the 
company had to maintain separate ac- 
counts in respect of each line. For those 
reasons, I would answer the question pro- 
pounded by the learned Commissioner in 
favour of the company and would bold 
that the income of the company for the 
Mirpurkhas Jhudo section for nine months 
ending with Slat December 1928, was 
wrongly included by the Income-tax 
Officer in the income of tlie company for 


the purpose of the assessment. I ^Yould 
also allow the company costs of this 

Reference. 

Mehta, A. J. C. — This is a reference 
by the Commissioner of Income-tax, 
Bombay Presidency, under S. 66 (ii), 
Indian Income-tax Act, (11 of 1922) 
at the instance of the Sind Light Rail- 
ways, Co , Ltd., a company with its re- 
gistered office at Karachi — a dispute hav- 
ing arisen with regard to the assessment 
of the company for the financial years 

1929-30, that is, the year ending with 
3lst March 1930. (After stating the 
facts of the case, the judgment proceeded.) 
Thus the only question of law referred 
Commissioner to us is: 

Whether in the circumstances of tbo case and 
in view of tho provisions of S. 26 (ii) of the Act, 
the Income-tax Officer has correctly included the 
earnings of the company from the Mirpurkhas 
Jhudo, line for the period 1st April 1928 to 31st 
December 1928 in its total income for its previous 
year ending 31st March 1929, for the purpose of 
its assessment for the year 1929-80.” 

The first point to be determined ia 
whether, as the assessee company con- 
tends, the Commissioner has erred in not 
referring to this Court for decision the 
question of the applicability of S. 25 (iii) 
of the Act. I have no doubt whatsoever 
that the learned Commissioner was per- 
fectly justified in refusing to accede to 
the request of the company. In the first 
place this question was not one of the 
issues before the Assistant Commissioner 
who could not therefore have applied hi& 
mind to it and given a deoisiou thereon. 
That being so, it is clear from the provi- 
sions of S. 66 (ii), that this additional 
question could not be submitted to this 
Court for decision. If authority is want- 
ed, out of several rulings two may be 
selected viz., Badha Eishen & Sons 
Co77imissioner of Ificonie tax, Punjab 
a7id N, IF. F. P. (4) and Baghunath Das 
Sewlal V. Commissioner of Income tax, 
Bengal (5). The only point that has to 
be decided in this reference then is, 
whether the company can claim under 
S. 26 (ii) of the Act, exemption in respect 
of the earnings of the Jhudo line for the 
nine months of 1923, S. 26 (ii) is as 
follows; 

“Where at the time of making an assessment 
under S. 23, it is found that tho person carrying 
on any business, profession or vocation has been 
succeeded in suoh capacity by another person, 
the assessment shall bo made on suoh person suc- 
ceeding as if ho had been carrying ou the busi- 

(4) [1928] 3 I, T, 0. 78. 

(5) A. I. R. 1932 Oal. 411 (S.B.) 
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of the profits for that year. 

The Commissicner of Income-tax is of 
fclie opinion th?^t even after 31sb March 
1929, the company was still carrying on 
the old business, as it had the Khadro 
line to work, and that thus there had 
been only a curtailment of the business, 
no succession to the company out and out, 
and at any rate not in the same capacity. 
On behalf of the assesses Mr. Tolasing 
contends that the company had tw-o busi- 
nesses distinct from each other; that it 
w^as immaterial they were of the same 
kind; and that none of them having 
wholly passed out of the hands of the 
company into those of the Secy, of State 
there had been a succession to the com- 
pany in the sense in which S. 26 (ii), can 
reasonably be construed. In support of 
this contention Mr. Tolasing relies prin- 
cipally on an English case, Siockliam v. 
Wallasey Urban Council (2) in w’hich it 
was decided that if a company .is carry- 
ing on two separate businesses and sells 
one the purchaser can be the successor 
of the separate business. The case of 
Bell V. National Provincial Bank of 
England (3) is also cited to establish the 
same proposition. I am however not in- 
clined to follow these authorities, mainly 
because the law in England at the time 
was different from that we have in India 
under S. 26 (ii) of our Income-tax Act. 
According to the rule under the English 
Statute which was the subject-matter of 
interpretation in the above-mentioned 
English cases there was to be succession 
to a business, and not as in S. 26 (ii), 
Indian Income-tax Act, to a person. 
Moreover the words “in such capacity,” 
which occur in the Indian Act are not to 
be found in the analogous provisions of 
the English Income-tax Act. It is argued 
that there is no difference between the 
two, that there cannot be any succession 
to a person without there being succes- 
sion to that person’s business: and that 
therefore succession to a person is the 
same thing as succession to a business. 

I The fallacy of this reasoning can be 
easily demonstrated. A person may be 
succeeded by another in a business in the 
sense that it is the same sort of business, 
although not the same business. The 
difference between the two is the differ- 
ence between business in the abstract 
a nd business in the concrete. Business 


in the abstract is merely an idea con- 
noting Some kind of activity, e. g., in the 
present caso constructing railway lines 
in order to use the same for gain. Busi- 
ness in the concrete is the activity put 
into practice, e. g., in the present case 
constructing the Feeder lines Jhudo and 
Khadro and actually using them for gain. 

Now suppose Government prohibited this 
particular kind of business, viz., con- 
structing railways and carried it on 
themselves, there would be succession to 
the business in the abstract, but not to 
the individual. Then again A may suc- 
ceed to a particular business of B and 
yet not to the assets or liabilities of B in 
reference to that business. In that case 
too there may be succession to the con- 
crete business of B, but not to the indivi- 
duil. It is conceivable that the manage- 
rnent of a concern may be by rotation. 
Each successor may take over the man- 
agement of the business with a fresh 
start of liabilities and assets. | 

Those are some of the illustrations of 
succession to business and not to the 
individual. When one person is suc- 
ceeded by another I quite agree with the 
learned Commissioner that there must be 
a wiping out of the original individual, 
i. e., the particular business activity to- 
gether with all the old liabilities and 
assets appertaining to it must change 
hands. It also stands to reason that 
whenil has not only taken over the actual 
^^siness of B, but even the assets and 
liabilities, i. e., when there is a succes- 
sion to B by A then A should be liable to 
pay the income-tax for the year during 
which the transfer took place. For the 
foregoing reasons I do not agree that 
there is no differentiation possible bet-1 
weon the provisions of the English law 
and the Indian law on this subject. 
Under ^ English law the Income-tax! 
Authorities pursue the business; under, 
Indian law they pursue the individual' 
along with^the business, and that is why; 
the words in such capacity” are to be 
found incorporated in S. 26 (ii), Income- 
tax Act. Applying S. 26 (ii) as inter- 
preted above to the facts of this case, the 
question for determination here is whe- 
ther the company can claim the exemp- 
tion which can only be granted if the 
company is succeeded by the Govern- 
ment. Now a person cannot succeed to 
another except in relation to something- 
and the succession referred to in S. 26 (iij 
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ness, profession or vocation throughout the pre- 
vious year and as if ho bad received the whole 
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19 in relation to a person’s business. The 
most important question is: What is 
meant by the term “business”? The 
answer to this reference pivots round the 
correct determination of significance of 
this word. Unfortunately the definition 
as given in S. 2 (iv) of the Act, does not 

help us. It merely says: 

Business” includes any trade, commerce or 
manufacture or any adventure or concern in the 
nature of trade, commerce or manufacture.” 

The first part of it, viz., trade, com- 
merce or manufacture is clearly business 
in the abstract merely any kind of acti- 
vity. The latter part of it has reference 
to some particular kind of activity put 
into actual practice. If in S. 26 (ii) 
business is to be regarded in the abstract 
then the commissioner’s view is correct 
because by transferring the Jhudo line 
to the Secretary of State the company 
has not ceased to do the same kind of 
business. It has still got the Khadro 
line. There was merely a curtailment of 
its activity. If on the other hand by 
“business” is meant any particular acti- 
vity in a concrete form, then the asses- 
see’s contention that the Jhudo line busi- 
ness has passed absolutely out of the 
company’s hands, and that therefore it is 
entitled to the exemption claimable under 
S. 26 (ii), would deserve to be uphold. 
From the language of S. 26 (ii), as I have 
stated above, I am incliuod to think that 
it is the individual in relation to any 
particular business activity is to be pur- 
sued, i. 0 ., the individual who has stop- 
ped into the shoes of the original person, 
the latter having ceased to exist as such. 
Business is meant in the abstract. If the 
activity is cut down it may alTect the as- 
sessment to that extent; but the liability 
to pay for the income actually made 
prior to the curtailment cannot bo trans- 
ferred. The scope of the activity has 
reference to the business and not to the 
person carrying on the business. If 
stress is laid on this point the Commis- 
sioner’s view would seem to be correct, 
in part 3 of the income-tax manual which 
gives notes and instructions regarding 
the income-tax law and rules, there is 
however a note in the nature of an in- 
struction which may be reproduced here: 

“Where a concern splits up into two or more 
concerns each of tho latter should be assessed 
on tho profits in tho previous year of tho cor- 
responding part of tho original business in tho 
manner appropriate to its status (i, o., whether 
it is a firm or a company, etc.) when the assess- 
ment is made. Where a person disposes of a 


part of his business to another, there is a succes- 
sion in respect of that part, and the same prin- 
ciples apply. Where a business is split up or a 
portion thereof transferred, it is not correct to 
make a consolidated assessment on the profits of 
the business as a whole in the previous year and 
then apportion the tax between the different 
proprietors of the divided part.” 

This would clearly support the conten- 
tion of the assessee company. The second 
sentence destroys the theory that “busi- 
ness” in the section is business in the 
abstract sense. The learned Government 
Pleader who has appeared before us on 
behalf of the Income-tax Commissioner 
maintains that these notes and instruc- 
tions being contrary to the statute itself 
cannot be given effect to and should 
therefore be disregarded for all practical 
purposes. At the same time I find that 
the income-tax manual purports to be 
issued by authority of the Government of 
India : and in the prefatory note to 
Edn. 1 it is stated : 

“Part 3 contaius instructions and notes de- 
signed to assist income-tax authorities in the 
determination of questions which are bound to 
arise in assessments under the new Act. These 
instructions and notes have no statutory force, 
but Income-tax authorities should conduct as- 
sessment in accordance with them until they 
are cancelled or amended, unless in any parti- 
cular instance the Income-tax Commissioner 
should desire to suspend action on any particu- 
lar instruction pending a representation to the 
Board of Inland Revenue.” 

The important part of the note has been 
underlined italicized by me. I may shortly 
dispose of the contention of the commis- 
sioner that even if the succession be held 
proved, the Secretary of State has not 
succeeded to the company in the same 
capacity. By capacity is meant a posi- 
tion enabling one to do something. There 
is no doubt that tho position held by the 
company in respect of the Jhudo line is 
now held by tho Secretary of State. That 
the position is merged in some other 
more comprehensive position of the Sec- 
retary of State makes no difference. If 
all the assets as well as liabilities of the 
company in respect of the line have been 
transferred to the Secretary of State then 
the Secretary of State has taken over 
this particular business in the same capa- 
city. Ex. B is tho agreement between 
the Secretary of State and the Sind Light 
By. Co. Ltd. Cl. 32 relates to deter- 
mination of the contract and matters 
consequent thereon. There is no express 
provision with regard to the liahlities of 
the company in respect of the line ac- 
quired by the Government. It goes with- 
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out saying however that if the transferee 
has to meet any liabilities of the com- 
pany the same must be deducted from 
the purchase price. As I have observed 
above, I have my doubts with regard to 
the construction of the words succeeded 
in such capacity by another person” in 
S. 26 (ii) of the Act. But for the in- 
structions in the income-tax manual re- 
ferred to above, I should have been in- 
clined more in favour of the view taken 
by the income tax authorities ; because 
in India it is the individual that has to 
be pursued, and unless and until a person 
is so succeeded in a business that he 
ceased to exist as such he cannot refer 
the Government to the successor for the 
tax leviable on the income of the busi- 
ness. 

It is a well recognized rule that in a 
statute imposing pecuniary burdens, if 
there is a reasonable doubt with regard 
to the construction of any burdensome 
provision, the construction most benefi- 
cial to the subject is to be adopted : see 
Stockton and Darlington. Rij v. Barrett 
(6), In re Micklethwait (7), In re 
Thorley (8) and Pryce v. Monmouthshire 
By. and Canal Co. {^), So that having 
regard to the notes and instructions con- 
tained in the income-tax manual which 
is a compilation of the Government of 
India my answer to this reference must 
be in favour of the assessee company. 
There is no doubt that income was earned 
for the 9 months of 1928 from Jhudo 
line. There is no doubt that the income 
was earned by the company, and but for 
the transference of the railways to the 
Secretary of State in the midst of the 
financial year 1928-29, the company 
would have had to pay the income-tax 
and super tax on that income. There 
should have been some settlement of the 
question as to who had to pay the tax 
when the railway was acquired by the 
Government. Probably it never occur- 
red to the parties that such a question 
was likely to arise. Speaking for ray- 
self, I feel that the assessee company 
wins in this reference not on the merits 
of its own case. Under the circumstances 

I was inclined to order that the parties 
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should bear their own costs but in defer- 
ence to the order of costs proposed by 
mv learned brother it does not involve 
a considerable amount I do not wish to 
differ. 

R.K. Beference answered. 

A. I. R. 1932 Sind 197 

Aston. A. J. C. 

McCiirley In re 
Parte, Jethanand Lalchand. 

Misc. Appeal No. 4 of 1931, Decided 
on 11th December 1931, against order 
of Official Assignee, Court of Judicial 
Commissioner of Sind, rejecting appel- 
lant’s claim. 

(a) Insolvency — Claim by creditor — Burden 
of proof is on creditor. 

The law requires a creditor of the insolvent to 
prove his claim: the burden is therefore on him 
to prove bis claim and not on the Official 
Assignee. [P 198 C 1] 

(b) I n solvency — Official Assignee — Rights 
of — Official Assignee has power to scrutinise 
claim. 

The rights as between the Official Assignee 
and the claimant are entirely distinct from 
those between a debtor and a creditor, for the 
Official Assignee like the Trustee in Bankruptcy 
represents the general body of creditors and is 
entitled to go behind the covenant in mortgage 
or a stated account and to require satisfactory 
evidence before admitting proof that the claim 
represents a geauine debt: Pe Van Lann, Ex 
parte Pattullo, ^1907) 1 K. B. 155; Be. Vann 
Laun Ex •parte Chatterton (1907) 2 E.B. *23 and 
A. I. R. 1923 All. S80, Foil. [P 198 C 1] 

(c) Insolvency — Official Assignee — Rights 
of — Official Assignee can always inquire 
into consideration of debt due by insolvent. 

The Bankruptcy Court can always inquire 
into the consideration for a judgment debt. 

An Official Assignee is therefore entitled to 
go behind the facts stated in a promissory note 
alleged to be executed by the insolvent more 
specially so ^ hen there are facts which throw 
great suspicion on the claim. Existence of sus- 
picious circumstances is not however a condi- 
tion precedent as to give rise to the exercise of 
his discretion to use powers which he possesses 
in the interests of the general body of creditors: 
Ex parte Kibble, In re, Onsloio, (1875) 10 
Ch, A. 373 and In re, Lennox Ex parte Lennox^ 
(1385) IG Q. B. D. 315, Foil. [P 198 0 2} 

Jhamatmal Valiram — for Appellant. 

The Official Assignee, in Person. 

Aston, A. J. C. — This is an appeal 
against the order of the learned OfiScial 
Assignee rejecting the appellant's claim 
in Insolvency No. 46 of 1930 Re Mc- 
Curley, except for a sum of Rs. 200 and 
interest and Rs. 30 and interest in res- 
pect of two promissory notes dated 29th 
November 1929. The appellant contends 
in the first place, that the learned Offi- 
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cial Assigneo erred in placing the burden 
of proof as to consideration of the pro- 
missory notes on the appellant ; he relies 
on S. 118 (A), Negotiable Instruments Act, 
and contends that prima facie there was 
a presumption that consideration was 
paid. According to the claimant full 
consideration was p^aid for the two pro- 
missory notes of Rs. £00 and Rs. 100; 
according to the insolvent he borrowed 
a sura of Rs. £00 and one Ilighfield stood 
surety and both executed the promissory 
note for Rs. 800. AA^ith regard ' to the 
second promissory note the insolvent 
etates that HighBeld borrowed Rs. SO 
and ho, the insolvent, was his surety and 
both executed the promissory note for 
Rs. 100. The case seems to me very 
sirnilar to that in Misc. Appeal No. 2 of 
decided by my brother Rupchand, 
A. J. C. There too the first contention 
was that the burden of proof had been 
wrongly placed by the Official Assignee. 
It was pointed out that there was no 
suhstanjein the first point. The law 
requires a creditor of the insolvent to 
prove his claim, the burden is therefore 
on him to prove his claim and nob on the 
jOfficial Assignee. The rights as between 
Ithe Official Assignee and the claiment 
are entirely distinct from those bet- 
ween a debtor and a creditor for the 

Official Assignee like the Trustee in Bank- 
ruptcy represents the general body of 
creditors and is entitled to go behind the 
covenant in a mortgage or a stated ac- 
'counb and to require satisfactory ovi- 
[dence before admitting proof that the 
-claim represents a genuine debt: see Be 
Vann Kaan, Ex parte Paitullo (l) con- 
firmed in appeal in Re Vaun Laun, Ex 
parte Chatterton (2) where it was held 
that tlie Trustee in Bankruptcy can scru- 
tinise claims and that no julgmont reco- 
vered against the bankrupt, no covenant 
for payment given by or account sbatedby 
him can bind the Trustee in Bankruptcy 
or deprive him of his right to investigate 
the claim. Tho trustee is entitled to go 

behind such forms to get at the truth. 

See also tho decision of tho Allahabad 
High Court in Bayn Lai Tandon v. 
Kashi Cliaran (3). 

Reliance is pla ced on behalf of the ap- 

(1) LIOOV] 1 K. B. 155 ! 

(2j [1007] K. B. 23=7G L. J. K. B. GU=97 
Tj. T. G0=11 Manaon 91=51 S. J. 841=23 
T. L. H. 384. 

(3) A. I. R. 1928 All. 3S0=10S I. C, 147, 
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pellant on three cases decided in England 
viz: Re Tollemcke, Ex parte Bevell (4). 
Be Lennox, Ex parte Lennox (5) and 
Be Be Blythe, Ex Parie Boiuier (6). It 
is contended that before the Official As- 
signee can go behind the facts stated 
in a promissory note and before he can go 
behind the presumption referred to ini 
S. 118 (A) Negotiable Instruments Act,^ 
there must at least be suspicious circum- 
stances giving rise to the exercise of his 
discretion to usethepowers which he pos- 
sesses in the interest of the general body 
of creditors, and that in the absence of 
suspicious circumstances the ordinary 
rules of evidence apply. In my opinion 
the cases relied on come far short of 
establishing the principle above men- 
tioned. In none of them was the rule 
laid down in Ex parte Kibble, In re, 
Onsloio (7) questioned. It was there 
stated that it is a settled rule of the 
Court of Bankruptcy, on which the 
Court has always acted, that the Bank- 
ruptcy Court can enquire into the con- 
sideration for a judgment debt. All that 
the Court there held was that as at pre- 
sent advised the Court did not wish to 
lay down as a rule that the Bankruptcy 
Court should inquire into the .considera- 
tion of judgment debts in every case 
even when there was nothing to show 
that grounds for an inquiry existed. 

Ordinarily a judgment debt ought to bo 
considered as binding. 

In Be Lennox, Ex parte Lennox (5) 
Bindley, J., pointed out that where there 
were facts which threw groat suspicion 
on a claim, an investigation ought to bo 
hold. In the present case, apart from 
the general law, it seems to mo clear that 
there were suspicious oircumstanoes. The 
claimant is a moneylender who has 
transactions to the extent of Rs. 10,000, 
but he koeps no books of account. The 
learned Official Assignee, in my opinion, 
correctly emphasised this point. He was 
satisfied that the actual consideration 
for tho pronotes for Rs 800 and Rupees 
100 was that alleged by the insolvent. 
He believed tho insolvent’s word that 
only Rs. 200 and Rs. 30 wore received. 

(4) [1884] 13 Q. B. D, 720=54 L. J. Q. B, 89= 
51 L. T. 37G. 

(5) [1885] 16 Q. B. I). 315=55 h, J. Q. B. 45= 
54 L. T. 452=34 W. R. 51. 

(6) [1881] 17 Oh. D. 480=44 L. T, 903=30 
W. R. 24. 

(7) [1875] 10 Ch. 373=44 L.J. B, K. 63=S2 
L. T, 138=23 W, R, 433. 
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I see DO reason to differ from the view 
taken by the learned OfScial Assignee 
and accordingly, dismiss this appeal. 

E,M./e,K. Ap 2 'eal dismissed, 

A. I. R. 1932 Sind 199 

RurCHAND, A. -T. C. 

Jetha Devji Sc Co. — Plaintifi's, 

V. 

Javhersiitg Hariiamdas and others — 
Defendants. 

Civil Suit No. 370 of 1929, Decided 
on 23rd November 1931, 

(a) Civil P. C. (1908), O. 30, Rr. 3 and 8— 
Suit against Firms — Some partners appear- 
ing under protest — Court is not bound to 
go into question of their liability before pas- 
sing of decree — Partnership. 

Where in a suit against a firm, the names 
of the partners are disclosed in the plaint, but 
■some of them appear under protest and deny that 
they are partners in the said fiim at the time 
of the accrual of the cause of action, the Court 
is not bound to go into the question of their 
liability as partners before the passing of the 
decree. The question of their liability can be 
left to be determined in the execution procee- 
dings: U'ci?' & Co. V. McVicar & Co. (19*25) 2 
K,B. 127 and A.I.R. 1927 Cal. 753, FolL\ A.I.R. 
1921 Bom. 48 and A, I. R. 192G Sind 154, Diss, 
Jrom LP 200 C 1] 

(b) Civil P. C. (1908), O. 5—0. 5 is con- 
trolled by provisions of special suits. 

Order 5 provides for appearance in response 
to a summons issued in ordinary suit. It is 
controlled by and is subjected to the provisions 
applicable to special suits. [P 200 G 21 

(c) Civil P. C. (1908), O. 21, R.50, Cl {l}(b) 
— Words “ Or who has been adjudged to 
be partner ” — Scope of, indicated. 

The words “ or who has been adjudged to be 
a partner ” in 01. (1) (b), R. 50, provide for a 
•case where the only person served on behalf of 
•the firm 'denies that he is a partner and the 
plaintiff asks for an issue being raised for the 
purpose of holding whether the service on him 
is good service on the firm or not. In such 
proceedings if a person is adjudicated as a part- 
ner and the decree is then passed against the 
firm no further leave under 0. 21, R. 50 to exe- 
cute the decree against him is n^cessarv. 

[P 201 C 1 2] 

Manghanmal Bhojraj — for Plaintiffs. 

Pahlajsing B, Advaniy KhanckandGo- 
■paldas and Fatehchand Assudamal — 
for Defendants. 

Judgment. — This is a suit against the 
firm of Javhersing Harnamdas said to be 
consisting of nine partners. The names 
of all the alleged partners have been dis- 
closed in the amended plaint and sum- 
monses have been issued to all of them 
under 0. 30, R. 3, Oivil P. C. Six out 
of them have appeared under protest as 
provided by R. 8 and have denied that 
they are or were partners in the said 


firm at the date of the accrual of the 
cause of action. Both parties have ap- 
plied for commissions to examine wit- 
nesses for the purpose of proving or dis- 
proving whether the persons who have 
appeared under protest are or are not 
liable as partners. The only question 
with which I am at present concerned 
is whether the question of their liability 
0.3 partners shouid bo g-ino into before or 
after the decree, if any, passed against 
the debtor firm. 

Rule 8 is silent on this point. All 
that it contemplates is that where the 
only person served with a summons under 
R. 3 appears under protest, the plaintiff’ 
may adopt one of two courses. Tie may 
ask the Court to decide whether such 
person is or is not a partner in the 
detit or firm, or to apply for service of a 
fresh summons upon any other person 
who represents the debtor firm; and in 
default of appearance obtain a decree 
against the firm. In the latter case, it 
is open to him to apply under 0. 21, 
R. 50, Civil P. C., for leave to execute 
the decree against the person who has 
appeared under protest and to have the 
question of his liability determined in 
execution proceedings. In Vithaldas v. 
llansraj (l) Macleod. C. J. expressed 
the view that in the event of the plain- 
tiff adopting the second alternative, the 
person who has been served and has ap- 
peared under protest has a right, if he 
50 wishes, to have the question of his 
liability decided before a decree is passed 
ag-ainst the debtor firm. In dealing with 
this third alternative his Lordship has 
said* at p. 1250 (of 23 Bom. L. R.)'. 

It seems to me that it is contrary to the 
principles of equity that any person should be 
liable to have a claim of this kind hanging over 
him without being able to ask the Court to 
decide one way or the other whether or not he 
is liable bo the claim.” 

With all respect, I am unable to accept 
this view. The main object of the legis- 
lature in providing a special procedure 
for suits against firms was to afford a 
plaintiff a speedy remedy of enforcing in 
the first instance his claim against the 
property of the firm and against such 
persons who do not dispute their liability 
as partners of the firm. I find it difficult 
to hold that it was ever intended that 
in a case where the plaintiff' has by mis- 
take or o therwise served a summons under 

(1) A. I. R. 1921 Bom. 48=64 I. C. 633=23 
Bom. L. R. 1249. 
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R. 3 on persons who have entered appear- 
ance under jirotest, it should be open to 
them to delay the passing of the decree 
against the firm and thereby deprive the 
plaintiir of the speedy remedy provided 
by 0. 30 by the simple process claiming 
that the issue of their liability be tried 
as a condition precedent to the passing 
of the decree. 

I am also unable to see that the equi- 
ties, if any, in favour of such persons are 
in any way greater than those in favour 
of the plaintiff. The onus is always on 
the plaintifl to prove i)artnership of per- 
sons w hem he seeks to hold liable, and 

iffhe inquiry is postponed until after 
the decree, it is the plaintiff who stands 
to suffer more by the delay than the 
persons who are sought to be held liable. 
There is also no good reason why the 
Court should bo compelled to hold an 
inquiry whicli might not at all be neces- 
isary for purposes of the suit. All that 
;the plaintiff is entitled to is the satis- 
faction of his claim, and if he can get it 
'otherwise, there is no occasion for such 
inquiry'. Although R,8 dcesnot express- 
ly lay down that where tiie plaintiff 
has chosen a second alternative the in- 
iquiry^ into the liability of persons who have 
jappeared under protest should be post- 
poned until after the decree, that seemsto 
[he the view adopted by the Court of Ap- 
peal in Weir ^ Co. v. kcVicar k Co. (2). 
dn that case their Lordships liad to con- 
strue the effect of the corresponding pro- 
visions of 0. 48-A, Rules of the Supreme 

Court, and at p. 135, Atkin, L. J., has 
said : 


'f bo only question in this case is whether 
feison who has been served as a partner and hi 
onleied an appearance under protest denyic 
that ho is 11 partner is entitled to an issue to ti 

the question of his lartnership and to have U 
proceedings in the action stayed until that issi 
has been finally determined, la my opinioi 
there is no ground for suggesting that he hr 
such a right. Under ordinary circumstanci 
wheie a person enters a conditional appearauc 
ho does so subject to an implied term that he i 
t^o take steps to have it detcrmiiud whether h 
has been lightly Eer\ed or not, and that unless h 
lakes such ste^s within a reasonable time his at 
pearance is to stand as an uncccditioiial appeal 
ance. But the case of appearance under protes 
of a pertou scived as a partner dees not fa] 
within that general f rinciple, for tho effect o 

such an appearance is specially provided for b’ 

the rules, winch say that a peiVon so aipenrinc i 
to take no further jart in the action with wind 
le IS net conc erned Tin tj 1 a fter j udp ment has 

12) 11926] 2 K. B. 127=94 L.J. K. B. 7SG=lSi 
Aj. X. 428. 


upon a proper service of some other person, been 
recovered against the firm, and then, but not till 
then, he is entitled to have it determined whe- 
ther he is a partner or not. To my mind, there 
is no provision in the rules for determining any 
other issue.” 

In my opinion these observations equal- 
ly apply to the provisions of the Civil 
Procedure Code which, so far as the point 
now in issue is concerned, are in all essen- 
tial particulars the same. That seems tc 
be also the view taken by Buckland, J., 
in International Continental Caoutchouc 
Compagnie v. Mehta & Co. (3). It is also 
worthy of note that in the case oiCharry 
v. Pohumal Bros. (4), which case was 
decided after the case of Weir & Co. (2), 
Macleod, C. D., has not referred to the 
third alternative suggested by him in the 
earlier Bombay case. The only other 
decision which requires consideration is 
that in tlie case of Chotumal Bulchand v. 
Alibhoy Mamooji (6), where Tyabji, A. 
J. C., sitting as a single Judge cn the 
original side of this Court distinguished 
the case of Weir k Co. (2), on the ground 
that there was a difference in the termi- 
nology of the Indian and the English 
Rules, that "may appear under protest” 
in O. 38, R. 8, Civil P. C., was not the 
same as entering an appearance under 
protest" in 0. 48-A, R, 7. Rules of the 
Supreme Court, and that appearance 
under R. 8 read in the light of 0. 5, R. 2, 
Civil P. C., was different from entering 
an appearance under the English proce- 
dure which provided different kinds of 
appearance, such as conditional appear, 
ance, appearance under protest, and ap- 
pearance limiting the defence. 

With all respect again, I am unable to 
draw this distinction. 0. 5 provides for 
appearance in response to a summons 
issued in an ordinary suit ; and it is con- 
trolled by and is subjected to the provi- 
sions applicable to special suits. 0. 30 
contemplates service of a summons upon 
an individual on behalf of and as repre- 
senting a firm : such individual may be 
the manager of the firm or a partner. R. 6 
requires that tho person so served should 
be informed in writing whether he is 
served as a partner or as a person having 
control or management of the partnership 
business or in both characters. R. 6 re- 
quires that the defence filed by the part- 

^ (3) A.l.R, 1927 Cal. 758=106 1.0, 356=54 Oal. 

1057. 

(4) A.l.R. 1920 Bom. 685=99 I, C. 495=60 

Bom. CC5. 

(6) A.l.R. 19i6 Siud 164=93 I. C. 88a 
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ner so served shall be in the name and 
on'behalf of the firm and not on behalf of 
himself. R. 7 exempts from appearance 
a person who is not a partner but has 
only the management and control of the 
business. Lastly, E. 8 enables a person 
served with a summons as a partner to 
appear under protest. Prima facie this 
rule does nob require such person to file a 
defence on behalf of the firm whom he 
does not wish to represent. Can it then 
be said that in vieNv of O. 5 a i^erson ap- 
pearing under protest is also bound to file 
a defence on the merits, and if it is open 
to him nob to file any defence, does it 
mean that where he chooses to file a de- 
fence on the merits, he can insist upon 
that defence being gone into or insist 
that his liability as a partner begone into 
so as to enable him to go into that de- 
fence ? The learned Additional Judicial 
Commissioner appears to have been con- 
siderably influenced by the fact that un- 
less a person appearing under protest is 
permitted to litigate his liability as a 
partner and permitted to defend the suit 
on the merits in the event of his being 
held liable, he might in the subsequent 
inquiry held under 0. 21, E. 50, Civil 
P. C., be shut out from challenging the 
decree on the merits. 

What defences on the merits, if any, 
are open to a person sought to be held 
liable as a partner under O. 21, E. 50, 
Civil P. G., is not a question now before 
me. I therefore do not propose to go into 
it. Suffice it to say that if it is not open 
to a defendant to attack a decree on the 
merits in execution proceedings, there is 
no reason why a different rule should ap- 
ply in a case where a person alleged to be 
a partner in the debtor firm is not served 
with the summons under R. 3 and in a 
case where he is so served and appears 
under protest. Mr. Manghanmal has 
drawn my attention to the words or 
who has been adjudged bo be a partner’’ 
appearing in Cl. (i), sub Cl. (b), and has 
argued that in view of these words it is 
permissible for the Court to go into the 
issue of partnership at this stage. Similar 
words however appear in O. 4:8-A, R. 8, 
Rules of the Supreme Court. They evi- 
[dently provide for a case where the only 
[person served on behalf of the firm denies 
[that be is a partner and the plaintiff asks 

I 4 

[for an issue being raised for the purpose 
iof holding whether the service on him is 
Igood service on the firm or not. In such 


proceedings if a person is adjudicated as a 
partner and the decree is then passed 
against the firm, it would follow that no 
further leave under O. 21, R. 50, Civil 
P. C., to execute the decree against him 
is necessary. At most these words may 
be said to include a case where the Court 
has gone into the liability of a persou 
who has appeared under protest although 
he was not the only person served with a 
summons under R. 3 and the Court need 
not have gone into the question of his 
liability at that stage. 

For these reasons, I hold that I am not 
bound to go into the question of the liabi- 
lity of the persons who have appeared 
under protest at this stage. In view of 
this ordar, the application for commis- 
sion filed for the purpose of proving whe- 
ther these persons are partners or not is 
dismissed as premature. The case should 
now be set down for hearing on the rest 
of the issues. With regard to costs, I 
think that in view of the fact that the 
plaintiffs might have been misled by the 
previous decision of Tyabji, A. J. C., it isi 
a fit case in which each party should bear 
his own costs. 

R.M./e.K. Order accordingly . 
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Ferrers, J. C. and Mehta. A. J. C. 

Pharho Shahwali — Appellant. 

v. 

Empero ) — Opposite Party. 

Criminal Appeal No. 37 of 1932, and 
Confirmation Case No. 3 of 1932, Decided 
on 25th April 1932, against order of 
Third Addl. Sess. Judge, Hyderabad. 

(a) Criminal P, C. {1898), S. 164— Confes- 
sion duly recorded — Presumption is that it 
was freely made — Burden of proving that it 
is inadmissible lies on accused — Evidence 

Act (1872), Ss 24 and 102. 

In a confession duly recorded under S. 164 the 
presumption is that the coniession was freely 
made. The burden of showing that a confession 
recorded under S. 164 is inadmissible lies upon 
the accused. In itself the mere fact of retrac- 
tion is not sufficient to make it appear that the 
confession cannot be received. Nevertheless in 
ordinary cases and as a general rule corrobora- 
tive evidence is required to show both that th& 
confession was freely made and that it is true. 

[P 203 C 2 ; P 204 G 1] 
(b) Evidence Act (1872), S. 26 — Accused 
deceived into belief that Magistrate before 
whom he is making confession is police 
officer — Confession is not irrelevant. 

Section 26 does not say “in the immediate 
presence of some one whom the confessor knows- 
or believes to be a Magistrate” and even if an 
accused had been deceived into the belief that 
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ibo Magistrate before whom ho made the con- 
fcssioD, was a police officer still that deception 
would Dot be sufficient to make his confession 
irrelevant. [p 004 C 1] 

(c) Evidence Act fl872). S. 26— Bar of 
proof of confession under S. 26 — ^Conditions 
necessary. 

In Older to bar proof of confession by any 
person while he is in poH:e custody two things 
aie necessary, first there must be some limita- 
tion impostd upon the liberty of the confessor ; 
second the limitation must be imposed either 

V.y the police: A.I.Ti. 
i932 Sind 140, Ucl on, [P 204 C 2] 

(d) Criminal P, C. ^1898), S, 298— Question 
w t. er particular evidence is admissible or 
not should be decided before it is actually 

vidcnce Act (1872>, S. 165. 
i ho duty of preventing the production of in- 
admissibffi evidence is laid upon the Judge by 

t\ \ \ C-. aod for the discharge of 

the duty facilities aro provided by S. 1C5, Evi- 
nce c '. I he question whether particular 
evidence IS admissible or not should be answered 
before the words are allowed to pass lips of the 
deponon*. It is useless for the Judge after he 
has received the opinion of assessors to decide 
that, of the evidence which was led before him 
an important part ought not to have been 
admitted. 205 G 1] 

(e) Evidence Act (1872). S. 167— Condi- 
tions necessary. 

Under S. 1G7 it is necessary to decide two 
questions ; namely, v as the evidence wrongly 
admitted ? aiiJ if ‘.o ia tliere, without it, evidence 
sufficient to justify the conviction?. The im- 
proper admission of a single question would bo 
sufficient reason for quashing a conviction under 
S. 1G7, Evidence Act. [P 205 C 2] 

(fj Penal Code (1860), S. 302 — Sentence. 


in cases of murder, when 
the murder, in commission of which the offender 
has acted with malice aforethought, Is clearly 
brougiit homo to the offender the full penalty 
allotted by the law to such offence should ba 
imposed. [P 20G 0 1] 

fg) Evidence Act (1872), S. 24— Extra judi- 
cial Confession made before person is taken 
into police custody has high probative value — 
It must be however proved strictly. 

I er jl/clt/fi, A. J . C . — An extra judicial confes- 
sion of guilt by a person before ho is taken into 
police custody lias a very high probative value. 
The proof of such confession should however be 
very convincing particularly when it is not 
reduced to writing. [P 205 G 2] 

^k (h) Evidence Act (1872), S, 26— Extra 
judicial confession— Crucial test is whether 
person confessing is a free man or his move- 
ments are controlled by police. 

The mere fact that a police officer in order to 
avoid the effect of provisions of S. 20 studiously 
refrains from taking the accused into his custody 
is not a good ground for ruling out a confession 
if it was actually made before the accused’s 
movements were controlled by the police. The 
crucial tost is whether at the time when a person 
makes an extra judicial confession, be is a free 
man or his movomonts are controlled by the 
police either by themselves or through some'other 
agency employed by them for the purpose of 
securing such a confession. [p 2C6 0 1] 


Hirdaram Balchand^-ior Appellant 

C, M. Lobo — for the Crown. 

Ferrers, J. C.— The Additional Ses- 
sions Judge of Hyderabad has convicted 
Pharho of the murder of Bhambhomal 
and has sentenced him to death. Against 
this conviction Pharho has appealed and 
the sentence also comes before us for 
confirmation. We deal with both these 
pieces of business together. The aver- 
ments which the prosecution has made 
are these : 

Bhambhomal was a zamindar. He had 
occasion to collect a few rupees from a 
tenant named Jehan Khan. Early on the 
morning of the 3rd August Bhambhomal 
saddled and bridled his horse. Two 
Hindu zamindars had recently been mur- 
dered in the neighbourhood. Bhambho- 
mal therefore took with him a loaded 
gun. Thus accoutred he mounted his 
horse and rode away. He never came 
home again. Later on the same day a 
witness (Ex. 13) was transplnating paddy 
in his field. He looked up and saw a 
horse. Saddle and bridle it had none ; 
but the beast itself was known to this 
witness. It was Bhambhomal’s horse. 
That evening the witness tcok the animal 
to the place where it belonged. Bhara- 
bhomal’s people were not at first very 
seriously perturbed. They supposed that 
the horse might have broken its halter 
and strayed away. They expected the 
owner to return on foot. On the follow- 
ing morning Bhambhomal was still miss- 
ing. His people therefore went in search 
of him. The news had come to the ear 
of a neighbouring zamindar who is also a 
Hindu. This man whose name is Verho- 
mal. met the trackers near Chibhar’s vil- 
lage. They went to Jehan’s water wheel 
and there they hoard that on the pre- 
vious day Bhambhomal had been there. 
They followed the tracks of the horse 
right up to the hedge of the accused. 
They heard people talking inside the 
house but they did not call to tbetn. 
They observed that attempts had been 
made to obliterate the hoof. marks of the 
hurse and some suspicion began to dawn 
in their minds. Verhomal sent Kiritnial 
to carry word to the police. Kiritmal 
made his report accordingly. He said : 

“Bhambhomal has disappoared, Ho had no 
quarrel with aayono. He may have b’ou drowned. 
He may have gone oti somewhere. Ho may have 
been murdered. I know nothing further, I 
bring you the nows and I request vou to make 
inquiries, “ 
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Od this the head constable despatched 
a Sowar who is Ex. 15. This constable 
overtook the search party on the banks 
of Dadwah. At that time they were only 
looking for a missing man. But they 
soon received intelligence which gave the 
known facts an uglier look. A telephone 
message came in saying that a corpse had 
floated past a sluice on the canal. The 
sowar rode off down the stream. On 6th 
August he spied a dead body floating in a 
branch which takes off from the Dadwah. 
This body was discovered to be Bhambho- 
mal’s. There was no doubt that Bbam- 
bhomal had been murdered. Two slash- 
ing blows had almost divided the head 
from the body. Information was at once 
sent to the police station at Nawabshah. 
Bub the Sub-Inspector was already at the 
scene of the offence. He had arrived 
there on the 5th August at 7 p. m. He 
took note of those facts which had al- 
ready been discovered and on the morning 
of the 6bh he sent Wadero Haji Amin, 
Bhugro Khan and Abdul Wahid for in- 
quiries. He gave no names to them but 
told them 

to inquire from the persons at whose cultiva- 
tion the prints were found and from others 
also. ” 

On the same day at 6-30 in the evening 
the three zamindars returned to the Sub- 
Inspector. They said that they had dis- 
covered who did the murder. Pharbo 
had told them he and two others had 
murdered Bhambhomal. He told them 
also why and when and where. The Sub- 
Inspector thereupon made inquiries from 
the accused and arrested them. The 
greater part of the answers which the 
accused made to these inquiries the police 
officer has been obliged to pass over in 
silence. There are however certain facts 
to which he is allowed bo depose. Pharho 
•brought both the Sub-Inspector and the 
observers to his paddy cultivation from 
which he produced a gun. It was bidden 
in mud and water. It was Bhambho- 
mal’s gun. Pharho then pointed out 
the place where the deceased Bhambho- 
mal had been killed. He took the 
party to the northern bank of Dadwah 
where he removed a little dust and 
pointed to blood marks on the ground. 
The earth was scraped and sent to the 
Chemical Analyser in a tin box. The 
Chemical Analyser has reported that he 
•discovered human blood in it. After this 
Pharho and his fellow prisoners were 


sent to a Ma^listrate of the First Class. 
That Magistrate took the usual precau- 
tions and gave the usual cautions. Some 
time was given to Pharho for reflection. 
His statement was then recorded. He 
said; 

‘‘About 55eveu davs back Bbarnblioraal w’cnt to 

% 

Cbibhar Dliari’s village ia the morning along 
the bank of Gnriwab. Our bouses are situate 
near the bank of Guriwab. I saw Bhambhomal, 
I told mv brother Karim Baksh. We then con- 

•r 

suited among ourselves to murder him when he 
came back. We both went and sat on the bank 
of Guriwab. My brother hid himself behind a 
tree. Shortly after sunrise we saw from a dis- 
tance that Bhambhomal was coming. When he 
came near me, I laid one hand on his gun and 
the other on the rein of his horse. Bhambho- 
mal jumped down and ran away. He dropped 
his gun. He crossed the Guriwab and plunged 
into the Dadwah. Both my brother and I fol- 
lowed him. Bhambhomal swam the Dadwah to 
the other side. We followed. We caught him 
and we murdered him. My brother held him. 
He had no hatchet. I had a hatchet and I mur- 
dered him.” 

After this the proceeding followed the 
usual course. The prisoners were com- 
mitted to the Sessions Court and there 
they were tried and Pharho was convic- 
ted and sentenced. Against that convic- 
tion Pharho has appealed and the sen- 
tence has come up for confirmation. The 
piece of evidence which the Crown has 
pub in the forefront of this case is the 
statement made by Pharho himself. What 
that statement was has already been set 
forth among the averments, made by the 
Crown. Such a statement raises two 
questions; 

Ist. Was this confession freely made ? 

2nd. Is it true ? 

Each of these questions entails a sepa- 
rate consequence. If the answer to the 
first is “Yes” then the evidence may be 
admitted to the record and taken into 
consideration. If the answer be No” 
the evidence will neither be received nor 
discussed. Now such confessions are re- 
corded under S. 161, Criminal P. C. 
That section requires that the Magistrate 
shall make at foot of his record a memo- 
randum in the form provided by the sec- 
tion itself. These requirements the 
Magistrate has duly fulfilled. The law 
laid down by the Evidence Act is to the 
effect: In the case of a confession dulyi 
recorded under S. 164 the presumption! 
is that the confession was freely made.! 
The burden of showing that a confession 
recorded under this section is inadmis- 
sible lies upon the accused In itself the 
mere fact of retraction is not sufficient 
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to make ifc appear that the confession 
jCannot be received. Nevertheless in 
.ordinary cases and as a general rule cor- 
.roborative evidence is required to show 
jboth that the confession was freely made 
and that it is true. Now in the present 
case the learned Judge had no doubt that 
the confessiou which the Magistrate has 
recorded was freely made. He says that 
the conduct of Pharho shows that he was 
willing from the beginning to own up. 
iharho himself says much the same 
thing. His words are : 

mcA before the ^Fagistrate because he 

macic enquiries from us in the Doulatpur Thana 

Police"'^ told that he was Inspector of 

*1 perhaps have been advised 

that before a Sub-Inspector of Police a 
confe&sion could safely be made because 
evidence of it would be excluded under 
^5. 25. If so his advisers did nob fully 
apprise him of all the relevant sections 
of the Evidence Act. S, 26 says: 

_ “No confession made by any person whilst he 
is in the custody of a police officer, unless it be 
rnade in the immediate presence of a Magistrate 
shall be proved as against such person,” 

Tlie section does not say ‘in the imme- 
diate presence of some one whom the 
'confessor knows or believes to be a Magis. 
|fcrate.’ On the contrary S. 29 says if the 
^confession is otherwise relevant it does 
]nob become irrelevant merely in con- 
sequence of a deception practised upon an 
accused person. There is nob the slight, 
est reason to believe that any decep- 
tion was really practised upon this ac- 
cused. On the contrary the Magistrate 
carefully removed the accused from the 
custody of tho police and placed him in the 
custody of his Povenue Naik. The police 
constable was directed to leave the pre- 
mises and the accused was warned, that 
ho was in the presence of a Magistrate; 
that he was not bound to make a confes- 
sion; and that any statement ho might 
make would he taken down in writing 
and may thereafter be used against him. 
lllouover as the law stands even if 
:Pharho had neen deceived into the belief 
that the Magistrate was a police officer 
still that deception would not be suffi- 
cient bo make his confession irrelevant. 
There remains the second question: 

Is the confession true ? 

On this it is permissible to take into 
consideration part of what Pharho said 
to the Sub-Inspector. S. 27 provides that 
when any fact is deposed to as discovered 


in consequence of information received 
from an accused person in the custody 
of a police officer, so much of such infor- 
mation, as relates distinctly to the 
fact thereby discovered, may be proved. 
(Judgment then discussed evidence and 
proceeded as follows.) An additional ad- 
minicle of proof is to be found in the con- 
fession which Pharho is said to have made 
to the zamindar Abdul Wahid. By the 
evidence which Abdul Wahid has given 
on this point I have nob myself been very 
much influenced. But the Court below 
has admitted that evidence to its record, 

I am nob saying that in so doing that 
Court did wrong. 

The question turns upon the Evidence 
Act, S. 26. That section says ; 

“no confession made by any person whilst he is 
in custody of a Police Officer shall be proved 
against bim.” 

The word “custody” has not been de- 
fined by the Act. But the ordinary sense 
is sufficiently clear. Two things there 
must be. First there must be some limi- 
tation imposed upon the liberty of the 
confessor. Second, this limitation must 
be imposed either directly or indirectly 
by the police. It is in this sense that the 
law has been laid down by this Court 
in a series of decisions culminating in 
llarooii V. Emperor (l). (His Lordship, 
then, again discussed evidence and pro- 
ceeded.) I take this occasion to observe 
that in my opinion the manner in which 
the learned Judge has dealt with the evi- 
dence about this confession is not what 
tho Evidence Act intends. The Court 
allowed Abdul Wahid to testify to these 
words : “Pharho said that he had mur- 
dered Bhambhomal.” This is followed 
by about a score of lines of type which 
give the confession in detail. The Asses- 
sors were allowed to hear all this. The 
Judge wrote it down with his own hand. 
No objection seems to have been raised at 
the time, and it was not until the Judge 
.was writing his judgment that he came 
to the alternative conclusion either that 
no confession whatsoever was made to 
zamindars or thit if at all any was made 
it is inadmissible in evidence. Here there 
is evidently something amiss. That which 
is not admissible should never have 
been admitted. As soon as the prosecu- 
tion pubs a question which might evoke 
the answer “he told me that he did it** or 

effeot^tho Judge, if he has 

U) A. I. R. 1932 Sind 149=26 S. L. R, 1. 
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any doubt, should intervene at once. The 
jduty of preventing the production of in- 
admissible evidence is laid upon the Judge 
by Criminal P. C., S. 298; and for the 
discharge of that duty facilities are provi- 
ded by the Evidence Act, S. 165. The 
question is, “shall this evidence be ad- 
mitted ?” 

The moment to answer such a question 
jis the moment when the evidence is 
knocking for admission at the door. It is 
a question which should be answered 
before the words are allowed to pass the 
lips of the deponent. Once the thing has 
been said the mischief has been done. It 
is useless for the Judge after he has re- 
ceived the opinion of the assessors to de- 
cide in the privacy of his chamber that if 
the evidence which was led before them 
an important part ought to have never 
been admitted. It was admitted. The 
assessors heard it said and it does not ap- 
pear that they ever received from the 
Presiding Officer any suggestion that they 
■should expunge it from their memory. 
“This decision the Judge himself did not 
make until he was writing his judgment. 
Even when he bad made it he did not act 
upon it himself. The narrative part of 
his judgment begins with the words : 
^*The facts of the case are as follows 
Amongst those facts, and without any 
reservation, it is said ; “On inquiry the 
3 accused confessed to have committed the 
murder of Bhambhoraal.’' At a later stage 
the Judge discussed the circumstances. 
He decided to direct himself to dismiss 
this part of his record from his mind. 
He goes on ; “Omitting that part of the 
evidence from consideration there remain” 
such and such things. One such thing is 
the confession recorded by the Magistrate. 
That this confession was freely made the 
Judge does not doubt. But in considering 
whether it was true he says : 

“In his' confession to the Magistrate Pbarho 
has undoubtedly not given the whole truth 
because to the zamindars Abdul Wahid and 
others he had stated that three of them bad 
committed the murder bub to the Magistrate he 
stated that only two of them did it.” 

That is to say, he not only uses this 
evidence to contradict the confession re- 
corded by the Magistrate, but he uses it 
as if it were evidence undoubtedly true. 
On the strength of it he declares that 
part of the confession to the Magistrate 
was undoubtedly incomplete. These pro- 
ceedings are mistaken. The mistake is 
grave. Under the practice formerly in 


force in England the improper admission 
of a single question would be sufficient 
reason for quashing a conviction. Under 
the Evidence Act this consequence is 
forestalled by S. 167. Under that section 
it is necessary to decide two questions. 
They are : Was the evidence wrongly 
admitted ? And if so, is there without it 
evidence sufficient to justify the convic- 
tion ? 

I do not agree with the learned Judge 
in thinking that he did wrong in admit- 
ting this evidence. But even if the con- 
fession to Abdul Wahid was wrongly 
admitted, the other evidence, tomymind, 
is conclusive. From what has been said 
it will appear that in ray opinion the evi- 
dence against Pharbo is even stronger 
than it appears to be from the convicting 
judgment of the Sessions Court. For 
these reasons I would dismiss this appeal. 
No reasons have been shown which would 
justify us in mitigating the normal penalty 
for murder. The murderer appears to 
have acted with malice aforethought. j 
Murders are ripe in this District. It is, 
necessary that in cases of murder whem 
such a murder is clearly brought home to 
the offender the full penalty allotted by 
the law to such an offence should be im-| 
posed. I would therefore confirm the 
conviction and sentence. 

Mehta, A. J. C. — It goes without say- 
ing that we have only dealt with the case 
as against the appellant Pharho. 

The issue for determination here is 
whether the conviction of the appellant 
for the offence of murder of Bhambho- 
raal, recorded by the learned Additional 
Sessions Judge of Hyderabad, is or is nob 
justifiable upon the evidence in the case. 
In the first place, according to the pro- 
secution, the appellant admitted . his 
guilt before three respectable zamindavs. 
Speaking for myself I should be inclined' 
to ascribe a very high probative value to\ 
an extra-judicial confession of guilt by a| 
person before he is taken into policej 
custody. The proof of such confession, 
should how'ever be very convincing parti-! 
culavly when it is not reduced to writing. 
The trial Judge observes in his judgment 
that ho is of the opinion that 

“the accused made no confession whatsoever to 
the zamindars; and if at all ho made any it was 
made at the time when he was in police custody, 
and therefore inadmissible in evidence.” 

Three questions therefore arise for de- 
termination: Firstly, whether uo confes- 
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Sion was made? Secondly, whether, if 
any confession was made by the appel- 
lant, there is any bar to tlie proof of it 
Under S. 26, Evidonco Act? And thirdly, 
if the confession is relevant and can he 
proved against the appellant, w'hat value 
should be attached to it? (The judgment 
then discussed evidence and proceeded as 
follows.) The next question is, whether 
if the appellant did make a confession, 
tho proof of it should be forbidden on the 
ground that the appellant w'as in police 
custody at the time he confessed. On 
this point the learned Sessions Judge has 
merely relied on certain discrepant state- 
ments made by the witness Thanwerdas 
in order to come to the conclusion that 
the apiiellant must have been in police 
custody when with the zamindars. He 
has not given cogent reasons why he 
should brush aside the testimony of the 
zamindar Abdul Wahid (Ex. 25) and the 
Police Inspector, Pandhi Khan (Ex. 40) 
according to whom the appellant was 
produced before tho police on the even- 
ing of 6th August, that is, after the ap- 
pellant had cleared his breast in the pre- 
sence of the zamindara. It may be that 
Thanwerdas having made initially one 
misstatement persisted in it till he made 
a muddle of it all by trying to improve 
upon the mistake. He however is posi- 
tive that when he went to the Thul bun- 
galow where the police were encamped 
on tho morning of 6th August iie had not 
seen the appellant there. Even if the 
police ofricer, as is not altogether un- 
likely, knew tho view of the law taken 
by this Court in tho case of llaroon v. 
Emperor (1), and studiously refrained 
from taking the accused into his custody, 
that is not a good ground for ruling out 
the confession if it was actually made 
before tho accused*s movements were so 
to say controlled by the agency referred 
to in S. 26, Evidence Act, namely the 
police. 

Tho crucial test is whether at tho time 
when a person makes an extra-judicial 
confession ho is a free man or his move- 
ments are controlled by the police either 
by themselves or through some other 
agency employed by them for the pur- 
jposG of securing such a confession. Since 
I am satisfied that the statement of tho 
zamindar Abdul Wahid that the appel- 
lant had confessed before he was made 
over to police custody is not proved to 
be untrue, I see no reason why we should 


not proceed upon the assumption that 
the appellant did make some kind of in- 
criminating statement before the zamin- 
dars. (The judgment then discussed evi 
dence on the third question and proceeded 
as follows). I have therefore no doubt in 
my mind that the conviction is perfectly 
justifiable. As there is no extenuating 
circumstance the extreme penalty of the 
law inflicted in this case is also perfectly 
justifiable. I therefore concur that the 
appeal of the appellant must be dismissed 
and the sentence of death confirmed. 
e.m./k.k. Appeal dismissed^ 
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J eilianand Moorijmal — Applicant. 

V. 

Kotiimal Tarachand — Opponent. 

Judicial Misc. No. 233 of 1932. Deci- 
ded on 11th August 1932. 

Civil P. C. (1908), S. 24 — Daughters of 
Judge married to plaintiff's son and his 
brother s sons respectively — Relationship is 
close — It is fit case for transfer under S. 24. 

\\ here a daughter of the Judge of the Court in 
which a suit is instituted is married to the 
plaintiffs' son and his another daughter is 
married to tho plnintifi’s brother's son the 
relationship of the Judge with the plaintiS is 
somewhat close rolatiouship and might be a 
source of embarrassment to the Judge trying the 
case. It is therefore a fit case for transfer of 
suit under S. 21: A.I./i. 1923 Ldh, 564, Bel. on. 

[P 207 C 1] 

Hatim B. Tyebji and Khanchand 
Gopaldas — for Applicant. 

Kodumal Lckhraj — for Opponent. 

Order. — This is an application under 
S. 24, Civil P. 0. to transfer a Suit No. 
1532 from the Small Cause Court to this 
Court, 

The suit is for the recovery of Rupees 
2,000 and the grounds inter alia upon 
which the application is made are that 
the plaintiff’s son is married to tho 
daughter of the learned Small Cause 
Court Judge Mr. Kalumal and the son of 
plaintiff’s cousin is married to another 
daughter of the learned Judge and besides 
this the learned Judge has inherited 
interest in the firm of Lunidaram Pahln- 
mal k Co., a firm which has monetary 
dealings with the opponent. 

The applicant has not been diligent in 
making his application. The suit was 
filed on 13th May 1932 and the sum- 
mons was served on the following day, 
16th June 1932 was a date fixed for 
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appearance; the suit was adjourned by 
consent to the 2Sth June; on the 27th 
June a written statement was Sled; on 
2Sth June the learned Small Cause 
Court Judge ordered the defendant to 
hie a proper defence; an adjournment 
was made till the 14th July. On 3 4th 
July the parties obtained a postponement 
for settlement to 21st July. On 20th 
July the present application was made. 
The applicant did not avail himself of 
Bombay Act; 4 of 19i9 S. 30, and he only 
made this present application two months 
after the Small Cause Court suit was 
filed. The opponent relied on the fact 
that the defendant’s son is betrothed to 
a grand daughter of the learned Small 
Cause Court Judge’s brother. It ap- 
pears to me that the relationship, namely, 
a daughter married to the plaintiff’s son 
and another daughter married to the 
plaintiff’s brother’s son, makes the re- 
lationship of the learned Judge to the 
plaintiff a somewhat close relationship 
and I do not think the fact that the 
defendant’s son has been betrothed to a 
grand daughter of the learned Judge’s 
brother in any way puts the parties on a 
par as regards relationship. 

No one in his senses would suggest 
that the learned Judge would not dis- 
pose of this suit to the best of his ability 
in an impartial manner, but there can be 
no doubt, I think that the relationship 
to which I have referred might be a 
source of some embarassment to a Judge 
'trying -a case. In Ahmad Shah v. Mt. 
Aushan Begam (l) there was also a kind 
of double relationship the nature of 
which was not disclosed and the Lahore 
High Court there transferred the suit. 

In my opinion although the applicant 
has not been diligent, he has established 
reasonable grounds for a transfer. The 
effect of such order would probably be 
that the trial of the matter will be con- 
siderably delayed and if the applicant’s 
motive is to gain time it is likely that 
the manoeuvre will be successful. With 
considerable reluctance I grant the pre- 
sent application bub I make no order as 
to costs. The applicant however says 
that his application is bona fide. He 
must give security for the plaintiff’s 
claim costs and interest within a fort- 
night. 

R.M./R K. Applicatioyi allotued, 

(1) A.I.r7 1923 Lah. 564=77 I.C. 1 ^] 
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Moolji Khimji and Co. — Applicants. 

v. 

K. S, Fardanani and Co. and another 
— Opponents. 

Insolvency No. 28 of 1930 and Judi- 
cial Misc. No. 407 of 1930, ilecided on 
17bh March 1931. 

(a) Presidency Towns Insolvency Act 
(1909). S. 7— Scope. 

An application by a stranger claiming a lien 
on certain property of the insolvent on the 
ground that the applicant was given a lien on 
the property by the insolvent does not lie under 
S. 7. [P 2CS C 11 

(b) Presidency Towns Insolvency Act 
(1909), S. 7 — Question of Official Assignee’s 
title by reputed ownership falls to be decided 
under S. 7. 

The question of the Official Assignee’s title by 
reputed ownership is a question arising in the 
insolvency proceedings and would fall to be 
decided under S. 7. [P 208 C 1] 

Kimacrai Bhojraj — for Applicant. 

Srik.shendas H. Lidia — for Opponent 
No. 1. 

Fatehchand Asudamal — for Official 
Assignee. 

Judgment. — The applicant claims a 
lieu on certain property lying in 2 go- 
downs, a shop and a packing room, he 
having been given a lien on the same by 
the insolvent. Opponent 1 also claims a 
lien on the property. Opponent 2 the 
Official Assignee does not claim the pro- 
perty in the godowns; this he alleged 
with other property was given to appli- 
cant in full satisfaction of his claim. He 
denies that opponent 1 has any claim 
against the estate. He claims the pro- 
perty in the shop and packing room on 
the doctrine of reputed ownership. This 
property has been sold: the proceeds are 
in the hands of the Official Assignee. A 
preliminary question has been raised: 
whether the application lies under S. 7. 
It clearly does not lie in respect of the 
property in the godowns. The Official 
Assignee dees not claim the property as 
part of the insolvent’s estate: no ques- 
tion arises in connexion therewith in 
the insolvency proceeding: there is no 
advantage in or necessity for deciding 
the dispute in these proceedings. It is a 
question between applicant and opponent 
1 which they must settle between them- 
selves. As regards the property in the 
shop and the packing room applicant 
claims a lien on this: so does opponent 1, 
Opponent 2: The Official Assignee claims 
the property on the ground of reputed 
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ownership and denies that applicant and 
opponent I have any lien on the pro- 
perty. The question of the Official 
Assignee’s title by reputed ownership 
would in any view of the provisions of 
S. 7 fall to be decided under the provi- 
sions of that section. It would be a 
question arising in the insolvency pro- 
ceedings, a claim of the Official Assignee 
based on higher rights than the insolvent 
could claim. The claim however is put 
forward only as a defence: if applicant’s 
claim does not fall within the purview 
of S. 7, it is not necessary to consider 
the Official Assignee’s defence. 

The next question is, whether the ap- 
plicant has put forward any claim which 
can properly be decided under S. 7. The 
[terms of S. 7 are wide but exactly simi- 
lar provisions in the English Act have 
Ibeen restricted in their scope by a series 
of rulings. Questions arising in bank- 
ruptcy where the trustees claims by a 
higher title than the bankrupt are 
generally decided by the Court exerising 
jurisdiction in bankruptcy. Where the 
trustee claims the same right asthebank- 
rupt, the Court generally will not exer- 
cise its jurisdiction as against a stranger 
to the bankruptcy unless he submits to 
its jurisdiction: vide Mulla’s Law of In- 
solvency, para. 59 and the cases quoted 
therein. There does not appear to be 
any reason why this latter principle 
should not apply to claims against the 
Official Assignee as representing the 
estate of the insolvent even if such claims 
were held to be covered by the provi- 
sions of S. 7. The disagreement between 
various High Courts in India on the in- 
terpretation of S. 7 lias been noted in the 
passage quoted from the learned author. 
But it would appear to ho the sounder 
view that the legislature enacting S. 7 
in the very words of the English Act in- 
tended to and did enact tlieso provisions 
as already interpreted by a course of 
judicial decisions in b^ngland. Further 
the manner in which a secured creditor 
should realise his claim is laid down in 
the schedule to the Act, para 9 and note (a). 
That is the normal ptoceduro. The debt 
in respect of which the lions are claimed 
are disputed and if the api)licant desires 
to take advantage of the Insolvency Act 
he should do so in the ordinary way. 

The proceeds of the property con- 
tained in the shop and the godow'n are 
in the hands of the Official Assignee ap- 
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parently by consent of the parties, to 
abide the decision of the Court. If ap- 
plicant or opponent 1 claims a lien on 
the property, he should establish his 
right by suit. The claim put forward by 
the applicant does not lie under S. 7. 
The application is therefore dismissed. 

P.N./r.k. Application dismissed, 
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Rupchand, A. J. 0, 

Official Assignee — Applicant. 

V. 

Bamchand Doulatram — Opponent 
Judicial Misc. No. 299 of 1929, Decided 
on 28th June 1932. 

(a) Presidency Towns Insolvency Act 
(1909), S. 7, Proviso (added in 1927) — Ap- 
plication under S. 7 — Official A ssignee not 
claiming higher or better title — Still Insol- 
vency Court has jurisdiction to entertain 
application. 

The Insolvency Court has jurisdictiou under 
S. 7 of the Act to decide disputes falling within 
the purview of the section between the Official 
Assignee and third parties even though the Offi- 
cial Assignee does not claim a higher and bet- 
ter title: A.I. R. 1931 JWad. 317: A. /. R. 
1921 Mad, 167 and AJ.R. 1929 Mad, 705 (F.R), 
Fo».; A. I. R. 1921 Mad. 204; 40 Mad. 810; 
46 J, C. 196; A, I.R. 1921 Cal. 95 and A, I, R. 
1927 CaZ. 474, Re?. 071.; A,I.n, 1932 Smd 50, 
Bxpl. ^ 209 C 1] 

(b) Presidency Towns Insolvency Act 
(1909), S. 7 — Proviso (added in 1927) — Ap- 
plication under S. 7 — Official Assignee not 
claiming higher or better title — Whether 
Court should exercise jurisdiction utrder S. 7 
depends on facts of each case — Proceedings 
under S. 7 already three years old — Property 
situated and parties residing within jurisdic- 
tion of same Court — No harm to party if he 
was required to defend his title in such pro- 
ceedings instead of in regular suit — Court 
should exercise jurisdiction under S. 7. 

Where, iu an application under S. 7 tho Offi- 
cial Assignee does not claim a higher or a bet- 
tor title than the insolvent the question whe- 
ther tho Insolvency Court should exorcise its 
jurisdiction under tho section or should refuso 
to do so and refer tho Official Assignee to a regu- 
lar suit must depend upon the facts of each case 
and no hard and fast rule can he laid down in 
that bobalf. 

Tho proceedings started on an application 
under S. 7 woro already three years old and 
property in dispute was situate and parties re- 
sided within tho jurisdiction of the Court to 
which tho application was made under S. 7. 
No projudico was going to bo caused to tho 
party against whom the'aclion was taken if ho 
was required to defend his title to tho property 
in such proceedings instead of in, a regular 
suit. 

}leld: that the Insolvency Court should not 
decline to exercise its jurisdiction under S. 7: 
*4. 1. R, 1932 Shirf 50, not Appr^\ [P 210 0 1] 

TF. Loho— lor Applicant. 

Pahlajsing B, Advani — forOpponent. 
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Judgment. — This is an application by 
the OTficial Assignee under S. 7, Presi- 
dency Towns Insolvency Act, praying 
lor a declaration that a certain immova- 
ble property which stands in the joint 
names of the minor son and minor 
nephew of the insolvent is joint family 
])rop8rty of the insolvent and his minor 
son and nephew^andthata moiety thereof 
is liable for the debts of the insolvent. 
He has also prayed for an injunction res- 
training the minor son of the insolvent 
from alienating the said property. It 
is contended on behalf of the minor that 
S. 7 is limited in its application to cases 
where the Official Assignee claims a 
higher right in the property than that 
claimed by the insolvent and that there- 
fore the application is incompetent. It 
is further urged that under any circum- 
■stanoes this is not a fit case for exercise 
of the discretionary powers vested in 
the Insolvency Court under S. 7 of the 
Act, and that the Official Assignee should 
be referred to a regular suit. In sup- 
port of these contentions reliance has 
been placed upon the proviso to S. 7 of 
the Act which was added by the amend- 
ing Act of 1927 and also on the rulings 
of Milne, 0. in Judicial Miso. 292 of 
1930, Moolji Khhnji & Co. v. K. S, 
Pardanani & Co. (1) and Official As- 
signee V. Ml* Parmeshiuarihai (2). On 
the merits it is said that the property in 
dispute was purchased by the mothers 
of the two minors out of moneys be- 
-queathed to them under the will of the 
insolvent’s father and does not therefore 
form part of the joint family property 
of the insolvent. 

The legal issues have been tried as 
preliminary issues. It is nob necessary 
for me bo refer to the two unreported 
rulings of the learned Judicial Oommis- 
•sioner as it appears that the view ex- 
pressed by him in Official Assignee v. 
Mt. ParmesUioarihai (2) is much more 
oircumseribad than that taken by him 
jin the previous rulings. In this case the 
Ilearned Judicial Commissioner has defi- 
inibely held that the Insolvency Court 
’has jarisdicbion under S. 7 of the Act to 
[decide disputes falling within the pur- 
iviesv of the section between the Official 
{Assignee and third parties even though 
tihe Official Assignee does nob claim a 

(1) A. I. R. 1932 Sind 207. 

(2) A, I. R. 1932 Sind 60=25 S. L. R- 521= 
135 I. 0.269. 
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higher and better title. So far as thisi 
part of the judgment goes it is in accord- 
ance with the view which has prior to 

the amending Act of 192/ prevailed ini 
different High Courts of India: see Offi- 
cial Receiver Tninevelly v. iianhn rali nga 
Mudciliar (3), Ah(hd Kadir Sahib v. 
Official Assignee of Madras (4), In re 
Seehase (5), Rash Behari Ghosh v. Offi- 
cial Assignee of Calcutta A. 7. R, 1921 
Cal. 95 and FoolKumari v, Ehirodchand 
A. I. R. 1927 Cal. 474. 

The effect of the proviso to S. 7, which 
was added by the amending Act of 1927 
came up for consideration before a Full 
Bench of the Madras High Court in 
Official Assignee of, Madras v. Narsinha 
Mudaliar (6) and it was pointed out by 
Beasley, J., that the proviso was not in-j 
tended to limit the scope of the section^ 
to matters in which the Official Assignee' 
claimed a higher title than the insolventi 
would himself have had bub was intended; 
only to prevent a stranger to the iasol-' 
vency from being first examined under 
S. 36 of the Act and then to have his 
deposition taken under that section used 
against him on an application made under 
S. 7 of the Act. This view has been 
followed in Ramchandra Aiyar v. Offi- 
cial Assignee of Madras (7) and in Chin- 
nappa Mudaly v. Official Assignee of^ 
Madras (8). With this view I entirelyj 
agree. The jurisdiction of the Insol-j 
vency Court to deal with an application' 
of this nature is therefore beyond dis- 
pute. In the case of Official Assignee 
V. Mt. Parmeshwarihai (2) the learned 
Judicial Commissicner has however said 
that as a rule the Insolvency Court 
should not exercise its powers under S. 7 
and should refer the parties to a regular 
suit in all such cases where an English 
Bankruptcy Court would not deal with 
them in the exercise of its bankruptcy 
jurisdiction indicating thereby that the 
Court should in every case refer the 
Official Assignee to a regular suit where 
he does nob claim a higher title bo that 
of the insolvent. 

(3) A- I. R. 1921 Mad. 201=44 Mad. 524=62 
1. C- 495. 

(4) [19l7j 40 Mad. 810-36 I. 0. 524. 

(5) [1917] 43 I. C. L^e. 

(6) A. I. R. 192D Mad. 705=52 Mad. 717=118 
I, C. 506 (F. B.). 

(7) A. I, R. 1931 Mad. 317=54 Mad. 739=131 
I. C. 481. 

(8) A. I.R. 1932 Mad. 167=55 Mai. 385=135 
1. C. 535, 
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With all respect I am afraid this 
dictum is too broadly stated. Whether 
[in any particular case an Insolvency 
Court in India should refuse to exercise 
its jurisdiction must necessarily depend 
upon the facts of each case and no hard 
and fast rule can be laid down in that 
behalf. The procedure applicable in 
England to cases of this nature is dif- 
ferent in several particulars to that pre- 
vailing here and that all that can at 
most be said is that the English deci- 
sions may be referred to as a useful 
guide in determining whether in any parti- 
cular case the Court should exercise its 
discretion under S, 7 or not. So far as 
the facts of the present case go I can 
see no reason why the Official Assignee 
should be referred to a regular suit. The 
property is situate within the jurisdic- 
tion of this Court and the parties reside 
here. A regular suit if filed will be filed 
in this very Court and perhaps be dealt 
with by the same Judge. All that will 
be required of the Official Assignee would 
be to pay heavy court-fee. The chief 
opponent is a minor and in the event 
of the suit succeeding against him the 
court-fee paid by the Official Assignee 
would be practically irrecoverable. The 
procedure to be followed in dealing with 
the present application would in no way 
be different from that of a suit and there 
will be no prejudice whatsoever to the 
minor if he is required to defend his title 
to the property in the present proceed- 
ings instead of in a regular suit. He 
wdll have the same right of appeal as in 
a regular suit and perhaps he will have 
an- additional advantage in so far that in 
the event of an appeal being filed by him 
he will not be required to pay an ad 
valorem court-fee on the claim in ap- 
peal. 

The only party who suffers by the 
present procedure being adopted is the 
Crown. These proceedings are already 
three years old and to a certain extent 
this delay is partly due to the minor not 
pressing for the trial of his legal objec- 
tions at an early stage of the proceed- 
ings. For all these reasons I think this is 
a fit case in which the Court should not 
decline to exercise its powers under S. 7 
and I order accordingly. The applica- 
tion should now be set down for hearing 
on the merits, 

S.N./lt.K. Case remanded. 
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Ferrers, J. C. and Aston, A. J. 0,. 

William /. W, Boss — Applicant, 

v. 

Eleanor Agnes Boss — Opponent, 

Criminal Revn. Appln. No. 143 of 1932^ 
Decided on 16th September 1932. 

* Criminal P. C. (1898), Ss. 488 and 489— 
Divorce proceeding* pending — Application 
under S. 488 should be adjourned till end of 
divorce petition — High Court stayed proceed* 
ings — Criminal Trial, Stay. 

On receiving an ap[licatioQ under S. 488, 
against a husband who has already instituted 
proceedings in the Divorce Court the Magistrate 
should refer the applicant for her remedy to the 
civil Court. S. 489 is not m^aut to oucourage 
applicants to resort to criminal Courts up to the 
very time when au (»ider is passed by a compe* 
tent civil Court. Where the civil Courtis seised 
of the matter, it is i>eiier lh ii> tiie civil Court 
should dispose of it. High Court stayed proceed- 
ings in criminal Cc'Urt. iiiiiil ti)e conclusion of 
the divorce p tiiioJi ; Cnxijn v. Craxton, (V.)07) 

23 T. L. li. lief, LP 211 C i] 

n akuviatrai M. Advani — lor Appli- 
cant. 

C. M. Loho — for the Crown. 

Judgment. — Thia is au appIicatioD 
under 435 and 439, Criminal P. C., 
for the quisliiug of an applica'ion under 
S. 488, Criiuin'vl P. C., uiade hy^the op- 
ponent Mrs. Eleanor Agnes Ross, in the 
Court of the learned District Magistrate, 
Thar Parkar, on 30t.h -lune 1932. It ap- 
pears that on 23rd May 1932 the appli- 
cant had filed a petition for divorce in 
the District Court ol Hyderabad (Sind) 
under the Divorce Act against the oppo- 
nent alleging that she had committed 
adultery with one Mr. G.M. Carter. The 
first hearing of the proceedings under 
S. 488 was fixed for 20th July 1932. On 
19th July 1932 the applicant applied te 
the District Magistrate for stay of the 
proceedings on the ground that his peti- 
tion for divorce having been previously- 
filed in the District Court, Hyderabad, 
(Sind), and the questions of fact and law 
in the proceedings under S. 488, Criminal 
P. C., and the divorce proceedings being 
common, all proceedings for alimony- 
would more properly be dealt with by 
the District Court, Hyderabad. This ap- 
plication for stay was rejected, the Iparned 
District Magistrate observing that the 
divorce petition had nothing to do with 
the maintenance proceedings. 

Reliance is placed by the applicant on 
the judgment of Bucknill and Bargrave 

Deane, JJ., in the case of Craxton^*. 
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Craxton (l). That was under the Eng- 
lish law, and the Court held that there 
could be no question of desertion of the 
wife by the husband when there was a 
lis pendens in the divorce Court, and the 
order of the Justices was referred to as 
very extraordinary. Our attention has 
been drawn by the learned Public Prose- 
cutor to the provisions of S. 489, Cl. (2), 
Criminal P. C,, which enacts that where 
it appears to the Magistrate that, in con- 
sequence of any decision of a competent 
civil Court any order made under S. 488 
should be cancelled or varied, he shall 
cancel the order or, as the case may be, 
vary the same accordingly. It is argued 
that since there is at present no decision 
of a competent civil Court the Magistrate 
has a free hand in proceeding with this 
application under S. 488. 

I am of opinion that the learned Magis- 
trate would have exercised a better dis- 
cretion on receiving an application under 
3. 488 against a husband who had already 
instituted proceedings in the divorce 
Court, if he had referred the applicant for 
her remedy to the civil Court. I do not 
think that it was the intention of the 
legislature in S. 489 to encourage appli- 
cants to resort to criminal Courts up to 
the very time when an order was passed 
by a competent civil Court. As the civil 
Court was seised of the matter, it seems 
to me clear, it is better that the civil 
Court should dispose of it, and in the 
circumstances which have arisen in the 
present case, I am of opinion that a High 
Court would stay proceedings in a cri- 
minal Court until the conclusion of the 
divorce petition. We accordingly direct 
the learned Magistrate to stay the hearing 
of the application under S. 488, Criminal 
P. C., by adjournment from time to time 
until the conclusion of the divorce peti- 
tion, 

R.K. Order accordingly. 

(1) [1907] 23 T7LTR.'~527=7r'JT P. 390=51 
S. J. 484. 
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Peerees, j. C. and Aston, A. J. C. 

Tejumal Hassomal — Applicant. 

V. 

Emperor — Opposite Party. 

Criminal Kevn. Appin. No. 53 of 1932, 
Decided on 14th May 1932. 
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(a) Criminal Law Amendment Act (1908), 
S. 17 — Members of unlawful assembly are 
not guilty under S. 17. 

Persons who commit offence of being members 
of an unlawful assembly even though they 
commit- the offence of rioting, are not guiity of 
being members of an unlawful association. 

[P 212 C 1] 

❖ (b) Cri minal Law Amendment Act 
(1908), S. 17— Scope-Criminal P, C. (1898) 
S. 243. 

Disobedience of a command to disperse is not 
an ingredient of an offence under S. 17. An ad- 
mission of not having dispersed in spite of the 
orders of the police is therefore not an admission 
for the purposes of S. 17. [p 212 C 1] 

(c) Criminal P. C. (1898), S. 243— One ad- 
mission for several accused is bad. 

Where a Magistrate records one admission for a 
number of accused persons the admission is bad. 

[P 212 C 2] 

5^ (d) Criminal P. C. (1898), S. 439 (5)— 
Accused deliberately not appealing— Revi- 
sion by third person— High Court is slow to 
interfere. 

Where a party aggrieved has a right of appeal 
which he has deliberately elected to leave un- 
used High Court as a rule is slow to interfere in 
revision either of its own motion or at the in- 
stance of any unauthorized third person: A.I.ti, 
1931 Bojtt. 195 (F.B.), DisL; A. I, R. 1930 Oudh 
407 and other cases referred^ [p 214 C 1] 

Motiram Idanmal — for Applicant. 

G. M. Loho—iox the Grown. 

Aston, A. J. C. — This is an applica- 
tion for the revision of the conviction 
and sentences of the learned City Magis- 
trate, Hyderabad, who convicted seven 
accused persons under S. 17, Criminal 
Law Amendment Act, 'and sentenced them 
to various terms of imprisonment. The 
application has been filed by the father 
of one Chandumal who was sentenced to 
four months rigorous imprisonment and a 
fine of Rs. 500 or in default to six weeks 
rigorous imprisonment. The order of 

the. learned Magistrate was as follows: 

“ Accused 1, Chandumal, accused 2, etc., have 
admitted not having dispersed in spite of the 
orders of the police and have no cause to show 
against their conviction. I accordinqly convict 
and sentence them under S. 17 (1) Criminal 
Law Amendment Act 14 of 1908. 

1. Accused Chandumal s/o Tejumal to four 
months rigorous imprisonment and fine of 

Rs. 500 or in default six weeks rigorous impri- 
sonment.” 

• • • . . 

The offence under S. 17, Criminal Law 
Amendment Act, consists of being a mem- 
ber of, or taking part in meetings of, or 
contributing to, or assisting an unlawful 
association and the Act defines an unlaw- 
ful^ association as: (a) an association 
which encourages or aids persons to com- 
mit acts of violence or intimidation, or 
the members of which habitually com- 
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mit suc!i acts or (b) which has been doc- 
larod to bo unlawful by the Governor- 
General in Council nndor the powers 
hereby coDferrcd. It is obvious that the 
offence is disMn^uishabb) in iiuiiortaat 
respects from the comp^i-ratively simple 
offence of being a momhar of an unlaw- 
ful assomhly. It is necessary in the first 
place that there must bo a combination 
or a bo:ly of persons either Imown by a 
distinctive name or nob. 

llie combination or body must either 
have been declared by a Gevernment 
notification bo be an unlawful association 
or it must be a combination or body 
which encouvagos or aids persons to com- 
niit act of violence or intimidation or 
else its members must habitually com- 
mit such acts. Lastly the accused in 
order to 1)0 guilty under S. 17, Criminal 
Law Amendment Act, must be a member 
of the association or take jiart in its 
meetings or contribute or receive or soli- 
cit a contribution for its purposes or 
assist in its operation. It follows that if 
five or more persons tneob for tlie pur- 
pose of holding a meeting of an unlawful 
association, they constitute an unlawful 
assembly witliin the meaning of S. 141, 
[. P. G , for their common oiijecb is to 
commit an offence, hut it does not follow 
that persons who commit the offence of 
jjaing rnembors of an unlawful assembly, 
^ven though they commit the offence of 
noting, are guilty of being members of 
an unlawful association. 


r 


Disobedience of a command to disperse 

-js not an ingredient of an offence under 

'iS. 17, Criminal Law Amendment Act, 

^'lOOS. In tbo ])ros6nt case tlie complaint 

against the aocusol was that they 

“ were mcml)ors of an unlawful association with- 
in the mcanins of 8. 17 and that they did not 
dipporflo when ordered to do so by the police.” 


Under R. 242, Criminal P. C., it is the 
duty of the Magistrate to state to the ac- 
cused the particulars of the offence and 
to ask them if they have any cause to 
show wliy they should not he conviobod. 
A formal cliargo need not bo framed. If 
the accused admit having committed tho 
offence their admission under tho provi- 
sions of S. 2 Id must bo recorded as nojudv 
as }>nssiblo in tho words used by tliem 
and if they fail to show sulliciont cause, 
tho Magistrate can convict them, 'i’lio 
learned 'Magisiuato’s order in this case 
shows thrt tho accused admittod not 
having disi'Orscd in s])ibo of tho orders of 


the police.” The order proceeds that the 
accused hal no cause to show against the 
conviction. The admission recorded by 
the learned Magistrate is open to the ob- 
jection that he recorded one admission 
for a number 'of accused persons whereas 
the section requires the vpords of each as 
nearly as possible to l)e recorded. The 
admissions recorded appear to indicate a 
misapprehension in the mind of the accu- 
sod as to the nature of the offence with 
which they were accused. 

They admitted not having dispersed in 
spite of the orders of the police. For the 
purposes of S. 17 this is no admission of 
guilt whatever. The order states that 
the accused had no cause to show against 
their conviction. Bub if the accused were 
ignorant of the real nature of the accusa- 
tion it would be difficult for them to 
show cause against the offence under 
S. 17. Tho circumstances therefore show’ 
that had we been dealing with this mat- 
ter, by way of appeal, there would have 
been considerable force in the conten- 
tions made on behalf of the accused. 

Tho learned Public Prosecutor has 
however drawn our attention to a number 
of rulings of this Court. The rulings are 
based on S. 439, sub-S. 5, Criminal P.C. 
This lays down that where an appeal lies 
and no appeal is brought, no proceedings 
in revision will lie at the instance of the 
person who could have appealed. It was 
laid down in Jiuno v. Emperor (l), that 
sub-Cl. (5) precludes a High Court from 
exercising the discretion vested in it by 
S. 439, sub-Cl. (l). This case has been 
regarded as the leading case in Sind on 
tho subject and it has been followed 
in narbliagioayi^las Metharam v. Empe- 
ror (2); Emperor v. Jann Fakir (3) 
and in Nuran v. Emperor (4), a Bench 
of tills Court held that Jumo v. Empe- 
ror (l) was biuding on it until 
a Full ILmch altered tho law. In Bira- 


)ianii V. Emperor (5), Madgavkar, AJ.C,, 
ohsorvod that ho was precluded by the 
rule and practice of this Court from en- 
tortaiiiing an application in revision 

whore a party had not appeal^^ In 

(D \. I. R lou 1. 0. ios=ir> 


Of. r.. J. ‘^5:2=^ 8. L. R, ‘J’lO. 

{'>) A. T. R. 10-20 8ind T5=P0 I. 0. lOOl-U 
L. K. 170. 

A 1. H. ]!)22 8ind '2'1-oG I. G, 991=28 Cr. 
L. J. s. h. R. 171. 


(0 A. l. R. ]')25 
Or. L. eT. iar,-2 


Sind 20r»=S2l. 
ns 8, L. R. 2C2, 


C. 754=25 



A. 1. R. 1921 Sind 129=76 1.0, 280=25 
Cr L. J. 131 = 17 8 L. R. 215. 
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that case also the application was raade 
by the father of the accused. It is how- 
ever to be noticed that the Court reduced 
the fine which had been inflicted from 

Ba. 500 to Bs. 200. 

On behalf of the applicant it is poin- 
ted out that the present application has 
not been made at the instance of the per- 
son who could have appealed. It is an 
application made by the father of the 
accused. As against this the learned 
Public Prosecutor has cited the case of 
Narain Parsad v. Emperor (6) where 
the High Court of Allahabad stated that 
they were loath to take action on an ap- 
plication made by a third person on be- 
half of an accused who was an adult and 
of mental capacity and who had not 
authorized the application. Beliance has 
been placed on behalf of the applicant 
on Emperor v. Janardhan (7). That 
case however turns on a different ques- 
tion, namely, whether it was necessary for 
the Court to record the words of the ac- 
cused admitting his guilt under S. 342. 
It appears to mo that the matter of revi- 
sion is purely discretionary with the 
Court. There are no doubt instances in 
which District Magistrates have referred 
to this Court questions arising out of the 
conviction of persons who have not ap- 
pealed and this Court in the exercise of 
its powers of revision has sent for the 
record and passed such orders as were 
considered necessary. Such action by 
the District Magistrates seems to me ne- 
cessary in many cases owing to the fact 
that the accused themselves are very 
often illiterate and do not understand 
their rights and are not in a position to 
make the necessary applications for 
themselves. 

In the present case there is absolutely 
no explanation why the accused Chandii- 
mal has persistently refrained from mak- 
ing any application himself. He had a 
right of appeal to the Sessions Court but 
he made no appeal. The appeal was made 
by the father and when it was pointed 
out that the father could not appeal the 
appeal was withdrawn. The father has 
now come to this Court. There was 
nothing to prevent the son himself mak- 
ing his application even if he was below 
the age of 18; but that has not been es- 

(6) A. r. R. 1923 All. 85=71 I. G. 243=24 
Or. L. J. 115=45 All. 128. 

(7) A. I. R. 1931 Bom, 195=1931 Cr. C. 339 
=131 1. C. 473=32 Cf. L. J. 719 (P.B.). 


tablished in this case. Since the ac- 
cused has cot thought fit to approach 
either the Sessions Judge or this Court 
we do not think that this is a case in 
which we should interfere in exercise of 
our powers by way of revision. I would 
therefore dismiss the present applica- 
tion. 


Ferrers, J. C. — After what has been 
so admirably said by my learned brother 
there remains no more for me to add 
than this. The case was argued before 
us on the basis that the prisoner did 
not plead guilty they had therefore a 
right of appeal. That right they elected 
not to use. Now the Code of Criminal 
Procedure in S. 439 (5) says : 

“ Where under this Code an appeal lies and 
no appeal is brought, no proceedings by way of 
revision shall be entertained at the instance of 
the party who could have appealed.” 



The point that is made on behalf of 
the applicant is that the applicant is not 
barred by this section because he is not 
a party who could have appealed. It is 
true that the applicant who has brought 
these proceedings to our notice is nob 
himself one of the convicts nor does he 
hold a power of attorney from all or any^ 
one of them. Now there are still som^ 
in this country who affect to ignore th^ 
established order of things. In the pro-;^ 
ceedings before the Courts of justice they^ 
decline to take part. They osbentabiousl 
refuse to invoke the aid of law for them 
selves; bub if a friend will volunteer tc^ 
act on their behalf they do not disdaip^ 
to profit by his intervention. Such aii 
friend has intervened in this case, 
is a pleader. But it is not as a pleadei^ 
that he is acting. He is without an^ 
estensible instructions. He holds ncJl 
power of attorney. He does not purport 
to be acting as a pleader on behalf of any 
client. He has in fact put himself into 
the position of client. The application 
is in his own name and it has been ar- 
gued for him by another pleader. That 
pleader we have been glad to hear at full 
length. 

We sit here to see that nothing is done 
under colour of law which is nob in con- 
formity with justice. If any such thing 
should happen we desire that it should 
be brought to our notice no matter by 
whom: cf. Mohanlal Saksena v. Em- 
peror : A. I. R. 1930 Oudh 497, But the 
things which we should correct in this 
way are not mere technical imperfections 
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of procedure, they are substantial failures 
of justice. Of any such failure in this 
case I see no signs. Authority lias acted 
with moderation. From the ap[)lication 
Itself we find that it was necessary to 
make 100 arrests. But of these 100, 89 
" 01 0 discharged ; 11 only were put be- 
fore the Magistrate and of these 11, 
4 apo ogized and withdrew. They were 
accordingly acquitted. There is not here 
any indication of high-handedness or of 
aihitiary violence. The allegation ra- 
ther 13 that the procedure in Court was 
not exactly in accordance with the Pro 
ceclure Code. 

Now every prisoner is entitled to 
claim that all forms of law shall be ex- 
actly observer]. Any such claim which 
any prisoner may make wo shall hear 
with patience and determine with the 
best abilities we have. But we shall not 
ordinarily interfere with technicalities 
of procedure except at the instance of the 
person ag^jrieved. Most of the points 
which have l)eBn argued before us are of 
this nature. They might have afforded 
matter for interesting argument if the 
prisoners had availed themselves of their 
right to appeal. They are not however 
points to which I should ho disposed to 
attach much iini)ortanc6 in an application 
for revision, even if that application were 
made by the convicted person himself. 
I do not attach any more importance to 
them when they are made by a person 
who has admittedly no authority to 
speak on behalf of tlie person upon whom 
the sentence has been inflicted. We 
have here a competent Court which has 
inilicted a sentence within its jnrisdic- 
tion. We presume that all judicial acts 
were regularly performed. Wo presume 
in i>aiticular that when the accused a))- 
peared before the Magistrate the parti- 
culars of the offence with which he was 
accused were stated to him. The con- 
victs therasolvos have not alleged the 

contrary Tf tlioy are content with the 
proceedings, so are wo. 

Where, as in the i)resont case a party 
*®^^Gd has a right of appeal which ho 
has doliberatoly elected to leave unused 
0 shall as a rule bo slow to intorforo 
in revision eitlier on our own motion or 
at the instance of any unauthorized third 
person. ]'or those reasons .[ concur in the 
order proposed by my learned brother, 
dismissing this application. 

AppUcation disviissed , 
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Ferrers, J. C. and Aston, A. J. 0. 

Tarachand Gehivial — Applicant, 

V. 

Emperor-Opposite Party. 

Criminal Pevn. Appln. No. 82 of 1932. 
Decided on 8fch September 1932. 

Criminal P. C, (1898), S. 344— Court 
may adjourn case “from time to time,” but 

not ‘sine die.” 

There is no doubt that on reasonable grounds 
being established the Court can postpone the 
hearing of a caso until after the disposal of an- 
other case which is pending or of a civil suit. 
The correct method is for the Court to postpone 
the case, not sine die, but for fixed and defi- 
nite periods, ponding the disposal of the connec- 
ted case. But the Court should not adjourn a case 
sine die: ^ /. C. 537, Expl.; Casf law rejerrfd. 

. [P 215 Cl] 

l artabrai D. Punxoani — for Applicant. 

C. M. Loho — for the Crown. 

Motiram Idanmal — for Opponent. 

Aston, A, J. C. This is an appli- 
cation under Ss. 435 and 439, Criminal 
P. G., for the revision of an order of the 
learned City Magistrate, Sukkur, post- 
poning a case under S. 420, I. P. 0., sine 
die, pending the disposal of a case of an 
alleged cheating which had previously 
been instituted in Aligarh against the 
proprietor of the complainant’s firm. The 
application was admitted only on the 
point whether a case can lawfully be kept 
in abeyance sine die. Our attention has 
been drawn to S. 344, Criminal P. C.. 
and to llamchand v. Emperor {\)\ 'Muru- 
(fan V. Gutha Rami Naidn, A. I R. 1927 
Mad. 851; Bholanath Das v. Emperor{^ 
and Kewalram v. Emperor (3). It has 
been contended that the words 'from 
time to time" imply that the adjourn- 
ment must be to a stated time and can- 
not be for an indefinite period. For the 
respondent reliance has been placed on 
Guru Das JIazra v, G. L. \VeatheraIl{i), 
and the decision of this Court iu Crimi- 
nal Kevision Application No. 28 of 1925. 
The Crown supports the applicant. We 
are of opinion that a postponement sine 
die is not in accordance with the provi- 
sions of S. 344. In Guru Das Basra v. 
G. L, WeatJierall (4), tlie principal case 
relied on, tlio Court did not particularly 

(1) A- I. K. 1029 Sind 115=:=1929 Cr. C. 106= 
30 Cr. L. J. 399 = 115 I. 0. 313-23 S. L. R. 
220 . 

(2) A. I. R. 19J1 Cxi GU=33 I. 0. 628=26 
Or. h. J. 68. 

(3) A.I. R. 1926 All. 121=93 1.0,1053=37 
Cr. ]j. J. 500. 

(4) [1909] 11 Or. L. J. 7=4 I. 0. 537. 
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ccnsider the question of the validity of 
the order sine die. It concerned itself 
more with the question whether the 
.grounds for the postponement were rea- 
sonable or sufficient. There is no doubt 

■ that on reasonable grounds being estab- 
lished the Court can postpone the hear- 
ing of a case until after the disposal of 
another case which is pending or of a 
oivil suit. 

But the question arises: What is the cor- 
rect method of so doing? I am of opinion 
the correct method is for the Court to 
postpone the case, not sine die, but for 

■ fixed and definite periods, pending the 
disposal of the connected case. The effect 
will be the same: the hearing of the case 
will be postponed until after the conclu- 
sion of the other case. But where the 
iCourt adjourns a case sine die, there 
lis a danger that the matter may be over- 
|looked. The Court loses control over the 
jproceedings. It is no longer in touch 
with the matter. The Court is not likely 
to ascertain from time to time whether 
diligent steps are being taken in the 
other case which is being first tried and 
whether the application for postpone- 
ment is bona fide. The wording of S. 344 

from time to time’* appears to me to 
indicate that it is necessary that a fixed 
term, even though such term may be of 
considerable length, should be given. In 
the circumstances we set aside the order 
of the learned Magistrate and direct him 
to adjourn the trial, if reasonable cause 
is made out, in future from time to time 
in accordance with the provisions of 
S. 344. 

R.K. Order accordingly, 

* 
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Ferrers, J. C. 

Ganguynal Sheioaram and others — 
Applicants. 

V. 

Nanikram Khuhchand and another — 
Opponents. 

Transfer Appln. No. 89 of 1931, Deci- 
ded on 4th March 1932. 

(a) Civil P. C. (1908), S. 24— Jurisdiction 
challenged — Defendant cannot apply for 
transfer under S. 24. 

A superior Court cannot make an order of 
transfer of a case under the appropriate section 
of the Civil Procedure Code unless the Court 
from which the transfer is sought to be made 
has jurisdiction to try it. A defendant cannot 
therefore raise an issue as to the jurisdiction of 


a Court in which the suit is pending and at the 
same time apply for transfer of the case under 
S. 24: A.I.R, 1920 Pat. 133, Foil. [P 215 C 2j 
. (b) Civil P, C. (1908), S. 24 — Jurisdiction 
is not restricted to place of suing. 

The word “jurisdiction” cannot be restricted 
to the sense of the place of suing only, as there 
are other limits upon the authority of a Court 
to pass a decree besides the limit of locality. 

tP 215 C 2] 

Fatehchand Asudomal — for Applicants. 

Fahlajsing B. Advani — for Opponents. 

Order. — This is an application by the 
defendants for the transfer of Suit No. 
319 of 1931 now pending before the 
Subordinate Civil Court of Hyderabad to 
be tried on the District Court side juris- 
diction of the Judicial Commissioner’s 
Court. To this. application a preliminary 
objection has been taken. That preli- 
minary objection rests upon the decision 
recorded by the High Court of Patna in 
the case of Firm Earn Kumar-Sheo 
Chand v. Tula Bam-Nathu Ram (1). It 
was there decided that a defendant can- 
not raise an issue as to the jurisdiction 
of a Court in which the suit is pending 
and at the same time apply for transfer 
of the case under S. 24, Civil P. C. 

Now in the present case the defendants 
have filed a written statement of which 
the first para runs as follows: 

“This Court has no power to annul a deeree 
of the Court of the Judicial Commissioner.” 

The written statement makes this 
point for this reason. The relief prayed 
for in the suit is: 

“The Subordinate Court at Hyderabad will be 
pleased to declare that a judgment and decree 
passed by the ‘Court of Judicial Commissioner in 
Sind is null and void and not liable to be execu- 
ted in any manner.” 

Now it is settled law that a superior 
Court cannot make an order of transfer 
of a case under the appropriate section of 
the Civil Procedure Qbde unless the 
Court from which the transfer is sought 
to be made 'has jurisdiction to try it. 
This position is admitted by the defen- 
dants who are making this application. 
They try to evade the effect of it by 
restricting the word “jurisdiction” to 
the sense of the place of suing only. The 
word “jurisdiction” cannot be construed 
in so narrow a sense as this. There are 
other limits upon the authority of a 
Subordinate Court to pass a decree be- 
sides the limit of locality. The defen-j 
dants having raised the issue as to juris-' 
diction should now proceed to obtain a: 
decision upon that issue. Until such a' 
A. I.'R. 1920 Pat. 138=56 I. C. 920. 
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'lecisit'n ha^ been ohtainocl this applica- 
tion would he premature. The appli- 
cants have already been f^iven tlie oppor- 
tunity of dropping the contention regard- 
ing jurisdiction if tliey should be so ad- 
vised. Of this opportunity they have 
not elected to take advantage. 

This application for transfer must 
therefore bo refused witli costs. 

• A ppli c a t ion rc fn sed . 
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Rupcham), a. J. C. 

^Amgioanda^ LekJiraj Ah^ija^ In re. 

Misc. Appeal No. 7 cf 1931, and Case 
No. oG of 1930, Decided on 2nd March 
1932, against order of OfBcial Assignee of 
•lu licial Commissioner's Court. Sind. 

Piesid5?ncy Towns Insolvency Act (1909), 
S. 28 — Voting letter can be revoked before 
proposal is considered and votes taken. 

Tbo voting Ictbr r docs not como into Oj-cration 
iininodi ttcly it- is filed before the Othcial A^^si- 
gneo but it is only an authority to act at the 
Micctin/:, and may therefore be revoked at or bc- 
fero th.‘ meeting, but before the proposal or the 
amondid pro losal, if any. is ccusidered, and the 
voles counted, c. g.. at an adjoumed meeting. 

IP 217 0 2] 

hirndtrai Jihoj ra j — for Insolvent. 

Na d i rsh (t k / o roj i and D i })ch a n d 

(diandumal— {or Creilitors. 

Judgment. — The short question raised 
in tt'.is appeal is with regard to the right, 
if uny, of a creditor to withdraw tlie 
letter sent by him to the Ollicial Assignee 
assenting to a comj'osition lu'oposed by tlie 
insolvent liofore the jiroposal comes up 
for coiisideratiou at a meeting of tlie cre- 
ditors convened for tliat purpose. Tbo 
form of tbo letter is given as an Appendix 
to borin 82 of tlie Ivarachi Towns Insol- 
vency Rliles of 1927. Jt is lieaded **Yot- 

A 

ing I /Pi ter, and reads inter alia as under; 

of onc/somo 

of the creditors of the ins( Ivoiit abovenamed for 

tho sum of iis hereby iTt|Ucst the Otlicial 

A-sIgufo of the said I'ourt to record my /our vote 
(a) tho acceptance of the proposal as set forth in 
tho Olheial AssiL-iicc'H report htuoto annexed 
aiid/or (b) any amendment thereof which shall, 
in theo[iinioM of tlio said Oiliei.il -Assignee, bo 
cahnil iicd pj benefit tho general 
croditors.” 

lii .eit l.rro the word ''(or" for tlio word 
against” as tlie case mav hi*. 

(b) Creditors mav, if they think (it. aiithorixe 
tho Ollicial Assignee to vote “against” tho pro- 
posal now submitted but “for” s.udi aiiuiidment 

thereof, as m iy bo satisfactory to tlio Otlicial 
Assigano.” 

On tho very face of it, it is a letter of 
reriiiest addressoil to the Ollieial Assignee 
as an agent to reeonl his vote in [uir- 


body of tho 


suance of the power given to him under 
the letter, and it would appear that the 
mere filing of the Voting Letter with the 
Official Assignee would not imevenfc the 
creditor to withdraw his assent or rather 
cancel the power delegated by him to the 
Official Assignee of recording a vote be- 
fore it is actually recorded by him ; see 
Ss. 200 and 203, Contract Act. But it is 
argued on behalf of the insolvent that in 
so far as the Voting Letter requires the 
Official Assignee to record his vote it is 
ultra vires of Cl. (iv), S. 28, I nsolvency 
Act, as that clause provides that if a 
letter of assent or dissent, as the case 
may be, is lodged with tho Official As- 
signee not later than one day prior to the 
date of the meeting fixed for the consi- 
deration of tho proposal ; 

“ such absent or dissent shall hnve eflect as if 
the creditor has been present and had voted at 
the mcctiug.” 

It is contended on behalf of tlie insol- 
vent that the moment tlie Voting Letter 
is received by the Official Assignee, it is 
ill all respects tantamount to the creditor 
having recorded his vote, and that having 
once recorded his vote, it is not com- 
petent for him to resile from it. The 
procedure laid down by tho Presidency 
Towns Insolvency Act for consideration 
of a proposed composition and the form 
prescribed thereunder are more or less 
similar to those prescribed under the 
English Bankruptcy Act. The Voting 
Letter in question is identical with that 
given as Appendix to Form 82 of the 
rules framed under the English Act of 
1883; and tho same form appears to have 
been reiieatod in the rules of most of the 
iligh Courts in India. My attention has 
not been invited to any decided case 
either in England or in India in which 
the form of a letter now in question has- 
been held to he ultra vires of the Act or 
in which the specific point now in issue 
has been dealt witli. The only authority 
relied uiion liy tho learned pleader for 
tho insolvent in support of his contention 
is para. (>28 of Vol. 12, Ilalsbury’s 
Laws of England, which refers to tho 
mode of recording votes by proxy at a 
University IBeotion. But that paragraph 
has no application whatsoever. 

The provisions of the University Elec- 
tion Act (l8Gl) 21 X' 25 Viet. o. 53, re-. 

forred to in that paragraph, contemplate 
the signing of tho Voting Paper by an 
elector in the prescribed form, and a 
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nomination by him of another elector 
empowered to file the Voting Paper be- 
fore the polling officer. The proviso to 
S. 2 expressly lays down that every 
elector is entitled to vote in person not- 
withstanding that he has duly signed and 
transmitted a Voting Paper, if such Vot- 
ing Paper has nob been already tendered 
at the Poll. It is only when the Voting 
Paper handed over by the elector to his 
proxy has been produced by the proxy 
with his own declaration and has been 
duly read and recorded by the polling 
officer, that the right of the elector to 
revoke it is irretrievably gone. If at all 
therefore the provisions of this Act are 
against the view pressed on behalf of the 
insolvent. The provisions of S. 28, In- 
solvency Act are quite difierent. Cl. (ii) 
provides that a proposal shall be deemed 
to be duly accepted when on a considera- 
tion of the proposal at a meeting con- 
vened for that purpose the majority in 
number and three-fourths in value of all 
the creditors whose debts are proved re- 
solve to accept it. 01. (iii) enables an 
insolvent to amoud his proposal at such 
meeting provided the amended proposal 
is in the opinion of the Official Assignee 
calculated to benefit the general body of 
his creditors. 

These two clauses presuppose the pre- 
sence of creditors who have proved their 
claims at the meeting. They are required 
to decide after a due consideration of the 
proposal or the amended proposal, as the 
case may be whether they are prepared 
to accept the same. The creditors may 
take part at the meeting either in person 
or by proxy, vide Cl. 16, Sch, 1, to the 
Act, or, if they so wish, they might do 
so by filing a letter of authority called 
the “Voting Letter’ in favour of the 
Official Assignee referred to in 01. fiv), 
S. 28. Now, it is not only the original 
proposal but any amendment thereof made 
at the meeting in terms of Gl. (iii) which 
may be considered at the meeting and 
either accepted or .rejected. That being 
so, the Voting Letter expressly mentions 
the fact that it is open to a creditor to 
do one of the- three things ; (a) to em- 
power the Official Assignee to accept the 
original proposal as also any modification 
thereof which he considers beneficial to 
the creditors; (b) to reject the. proposal 
or any amendment thereof altogether and 
(c) not to accept the proposal which has 
been made but to accept the proposal if 


amended in a manner which the Official 
Assignee considers beneficial to the cre- 
ditors. Beading the section as a whole, 
it is abundantly clear that the Voting! 
Letter does not come into operation ira-j 
mediately it is filed before the Official 
Assignee and that it is only an authority 
to act at the meeting, and may therefore 
be revoked at or before the meeting, but! 
before the proposal or the amended pro-, 
posal, if any, is considered and the votes 
counted. 

There is also nothing in the Act to 
suggest that a creditor may not cancel 
the Voting Latter before it is acted upon 
at the meeting, or that the letter pur- 
ports to be anything more than a power 
delegated to the Official Assignee as agent 
to represent the creditor in the meeting 
for the purpose of conveying his wishes 
to the creditors. That being so, the form 
is not ultra vires of the Act and the cre- 
ditor may revoke the authority given by 
him to tlia Official Assignee of represen- 
ting him the meeting and expressing 
his views before it is acted upon. (The 
judgment then considered case on merits 
and concluded.) I agree with the vievy 
taken by the Official Assignee that it was 
competent for the creditors to withdraw 
their Voting Letters at the adjourned 
meeting as until then the proposal, or 
rather the amended proposal for a com- 
position, had nob been considered at the 
meeting of the creditors, and the stage of 
counting votes had nob been reached. I ac- 
cordingly dismiss this appeal with costs. 

B.K. Appeal dismissed. 
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Ferrees, J. C. and Rupchand, A. J. 0. 

Devidas Zowhiram — Appellant. 

v. 

Aluwalla Brothers — ■ Respondents. 

First Appeal No. 8 of 1930, Decided 
on 18bh March 1932. - 

(a) Deed — Construction — General princi* 
pies stated. 

The sense and meaning of the parties on any 
particular point of an instrument may be col- 
lected cx antecedentcbus et conse<iuciitihu,s, every 
part of it may be brought into action in 
order to collect for the whole one uniform and 
consistent sense if that may be done. But where 
a clause is ambiguous, construction -which will 
make it valid, is to be preferred to one which will 
make it void : Barton v, Fitzgerald, (1812) 15 
East 530: Mills v. Danbam, J(lSOl), 1 Ch. 676, 
Foil [P 219 C 1] 

(b) Registration Act (1908) S. 17 (d) — 
Lease— Deed held to be only agreement to 
lease and not lease — Document held amoun- 
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ted to iease for six months and hence did not 
require registration. 

I’rior to tbe amending Act 20 of 1929 which 
expressly enacts that a lease shoull bo executed 
both by the lessor and the lessee, documents 
drawn up in the form of an indenture and pur- 
porting to be leases were executed by the lessees 
only. But such a document can onl\' be treated 
as a more record of an agreement on v/hich the 
lessee has agreed to lease the property to the lessor, 
ana not a lease properly so called. [P 219 0 1] 

An indenture of lease signed by the lessee oon- 
taiued the following clause “that this lease will 
lun for at least six months from date, and hence 
if the lessees happen to vacate the premises ear- 
lier, they will still be liable to pay rent for the 
full period of six months. After 'the expiration 
of six months the lessees may continue to occupy 
the premises at the aforesaid rent and on the 
terms noted in. this indenture, as long as they 
may desire, provided they continue to pay their 
monthly rent strictly in advance .... In case 
of the lessor happening to sell tbe building to 
anyone at any time aher expiry of six months 
from this day, the lessees will be bound to vacate 
tbe premises on receipt of a month’s clear notice 
for the same from the lessor.” 

Held : that the document provided for two 
agreements, one of them being a lease for a period 
of six months binding on both fartics, and the 
other an agreement permitting the teuant to con- 
tinue in occupation so long as be wished but 
subject to his tenancy being terminated at the 
wish of the lessor in the event of the lessor sell- 
ing the property ; that it was not a lease for an 
indefinite period and did notre'juirc registration. 
It was a lease for a ])6riod of 0 months and as 
such was admissible in ovidenco though not re- 
gistered ; Hand v. ILtll, (1877) 2 Ex. 7)ic. 355, 
Eoll. [P 218 G 2; P 219 C 1] 

A lease for a period not exceeding one year 
need not bo in writing, and if in writing, accord- 
ing to the law prevailing in the Bombay Presi- 
dency and in Sind, such writing need not be 
registered. [1* 219 G 2] 

Tolas'nuj K. Jr/rrtr?? —for Appellant. 

Ickanchand i^tOiHildas — for Respcnclent. 

Rupchand. A. J. C.— This appeal 
arises out of a suit instituted by the 
plainti (1 -appellant for recovery of rent 
<luo to him for a period of six months less 
the amount r 0 ali;<ed by him by re lotting 
the premisses on account and risk of the 
defendants. J lis case was that the defen- 
dants had executed a document in his fa- 
vour wliioliis referred to as a lease, agree- 
irig to occupy his ]>remisos for a period of 
six months hut they liad suhsoiiuently de- 
clined to enter into possession of tlio pre- 
mises. The learned Additional Judicial 
Commissioner nonsuited the plaintilT on 
the ground that the document which 
formed the foundation of liis suit created 
a lease for an indolinito period and as 
cuch was inadmissible in evidence for 
want of registration. Tlio plaintilV has 
3ome to us in apj)oal, and the only ques- 
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tion before us is as to tbe true interpre- 
tation of this document. Now this docu- 
ment is no doubt very badly drafted. It 
purports to be in the form of an inden- 
ture, but it is signed by the defendants 
only. Inter alia it contains the follow- 
ing terms : 

“Now the lessor doth hereby let and the lessees 
do hereby take the upper three floors in their 
entirety (not the ground floor of the aforesaid 
building at the monthly rental of Rs. 320 (three 
hundred and twenty) only, for a period of which 
shall be at least six months as computed from 
this day on the following terms : 

• * • * 

(9) “That this lease will run for at least six 
months from date, aud hence if the lessees 
happen to vacate the premises earlier, they will 
still be liable to pay rent for the full period of 
six months. After the expiration of six months, 
the lessees may continue to occupy the premises 
at the aforesaid rent and on the terms noted in 
this indenture, as long as they may desire, pro- 
vided they continue to pay their monthly rent 
strictly in advance ... In case of the lessor 
happening to sell the building to anyone at any 
time after expiry of six months from this day, 
the lessees will be bound to vacate the premises 
on receipt of a month’s clear notice for the same 
from the lessor,” 

The learned Judge has treated the docu- 
ment as one entire lease for an indefinite 
period, liable to be terminated earlier, 
and has on that ground distinguished this 
case from the leading case of Hand v. 
Hall (l), and the Indian decisions which 
are based upon it. The learned Judge has 

said : 

“ And that as the term of this lease was nt 
least six months, and as long thereafter as the 
tenant might like to continue in cccupalion of 
the promises demised, there was nothing further 
for the tenant to do, if ho wished to continue as 
a tenant after six months. Ho had to soud no 
notice. Ho had to get no fresh lease executed. 
All he had to do was to continue to exercise the 
privilege of a tonaut and observe the conditions 
of the lease. In Hand v. JJaP the tenant, 
if ho wished to continue for the fuilher term 
had to servo a notice on the lessor. In the 
present case, the had to ha served if the 
tonaut wished to terminate the tenancy after 
six months. In the circumstances, the necessity 
of dividing the contract into two parts in i/(iHd 
V. Hall does not arise, ” 

With all respect we are not able to 
accept this view as correct. In our 
opinion, the document in suit dees pro- 
vide for two agreements, ono of them be- 
ing a lease for a period of six months 
binding on both parties, and tho other an 
agreement permitting tho tenant to con- 
tinue in occupation so long as he wished 
but subject to his tenancy being termi-j 
nated at the wish of the less or in the 
(l) L1877] 2 Kx. \\ 355^l0 Ch. m. 
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event of the lessor selling the property. 
The document is not a lease properly so 
called. It does not fall within the mean- 
ing of S. 105, T. P. Act. It is not signed . 
by the lessor and it does not therefore 
purport to be a transfer by him of the 
rights of the lessor in his property in 
favour of the lessee. It is no doubt true 
ithat prior to the amending Act, 20 of 1929 
Iwhich expressly enacts that a lease 
should be executed both by the lessor and 
the lessee, documents drawn up in the 
jform of an indenture and purporting to 
be leases were executed by the lessees 
only. But such a document can only be 
treated as a mere record of an agreement 
on which the lessee has agreed to lease 
the property to the lessor, and not a lease 
properly so called. The record of the terms 
k)f the agreement between the parties as 
contained in the document in suit is to say 
the least couched in ambiguous language; 
and it isa question whether it is a record 
of an agreement intended to create one 
single and entire lease for an indefinite 
period exceeding one year but terminate 
earlier or as a record of an agreemeent 
of lease for six months and a further 
agreement enabling the tenant to con- 
tinue in occupation if he so wished, but 
at the same time enabling the lessor to 
terminate the tenancy in the event of his 
selling the property. The latter inter- 
pretation would bring the document 
within the decision of Hand v. Hall and 
is in our opinion the one which should 
prevail. 

.To interpret it otherwise would mean 
a violation of two well-recognized rules 
of construction applicable to all kinds of 
written instruments. R. 1 was stated by 
ELlenborough, L. C. J., in Barton v. 
Fitzgerald (2) at p. 511, as follows : 

“ It is a true rule of construction that the 
sense and meaning of the parties on any parti* 
oular point of an instrument may be collected ex 
antecedentebus et consegnentibus every part 
of it may be brought into action in order to 
collect for the whole one uniform and consistent 
sense, if that may be done. *' 

Rule 2 has been stated by Kay, L. J., 
In^Mills V, Dunham (3), p. 590, thus : 

‘ It is also a settled canon of construction 
that where a clause is ambiguous construction 
which will make it valid is to be preferred to 
one which will make it void. ” 

By dividing the contract into two parts, 
we will not only be giving due effect to 

(2) [1812] 15 East 530=134 R. R. 519. 

(3) [1891] 1 Oh. 576=60 L. J. Ch. 362=64 L. 

T. 712=39 W. R. 289. 


the provisions contained in the preamble 

for a period which shall be at least six 
months ” and in Gl. 9, of the document 
referred to above, the lease will run for 
at least six months from date, but will 
make the document valid and enforceable. 

In our opinion the expression “ after 
the expiration of six months the lessee 
may continue to occupy the premises ” 
confers nothing more and nothing less 
than an option to the lessee to continue 
to occupy the premises after that period 
if he so wishes ; and the mere fact that 
the document contemplates that he may 
exercise that option impliedly by con- 
tinuing to occupy the premises, or that 
it does not require him to exercise that 
option by expressly giving in that 
behalf as in the case of Hand v. Hall 
is hardly a ground for holding that the 
contract in the present case may not be 
split into two as was done in that case. 
In Yousaf v. Poleologo (4) the lease was 
as follows : 

I the undersigned ..... agree to rent a 
one storey house .... on Rs. 90 per mouth for 
a period of one year to John Poleologo Esq. .... 
and also do agree not to increase the abovesaid 
rent nor to have the premises vacated for a further 
period of two years if the said tenant wish to 
occupy it for that period. ” 

There was no provision requiring the 
tenant to express his option of continu- 
ing to occupy as a tenant in any parti- 
cular manner. A Bench consisting of Sir 
Lawrence Jenkins, 0. J., and Beaman. J., 
gave effect to the document as a lease for 
a period not exceeding one year and as 
such not falling within the purview of 

S. 17 (d), Registration Act. Treating the 
document in suit as evidence of lease for 
a period of six months, it is clearly ad 
missible in evidence. A lease for period 
not exceeding one year need not be in 
writing, and if in writing, according to 
the law prevailing in the Bombay Presi- 
dency and in this Province such writing 
need not be registered : see Government 
Notification No. 12501, dated 8th December 
1908, issued under the proviso to S. 107, 

T. P. Act, and published in the Bombay 
Government Gazette (1903) part 1, 
p. 2116. In this view it is not necessary 
for us to consider fuither the alleged 
conflict between the observations of 
Brett, L. J., in Ex parte Voisey, In re 
Knight (5) at p. 127 that 

(4) [19C61 8 Bom. L. R. 580. 

(5) [1383] 52 L. J. Ch. 121=21 Ch, D. 442=47 
L. T. 362=31 W. R. 19. 
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“thf Stiuuic cf ] r.iuds applies onl}’ to those cases 
v/herc tbc tenancy if good must cf necessity last 
for more than tlirco years and not if at tbu time of 
the arraneoinect, the tenancy may last for less 
tha)i tlirce years although it mav last for more 
and these ofRyves and I'iggot Jf.. in M an'JiiJ/'tl 
V. TJ.t' N"iific-l Are'! of Darcmt (G) that for the 
purposes of registration the terms of a lease must 
bi hindorstccd to mean the period for which the 
le.'sce io protected against dispossession atthe will 
and pleasure of his lessor or in other words, the 
length cf time for which the lessee is entitled to 
continue in possession provided be himself ful- 
fils all the stipulated conditions.” 

^^e hoUl that the learned Additional 
Judicial Commissioner was in error in 
refusing to admit the document for want 
of registration. We accordingly set aside 
his -lecision and direct him to take the 
case hack on his file and to deal with it 
according to law. Costs to be costs in 
tim cause. 

l\ . N . / 1 : . . Appeal a lloweth 

(OJ A I. It. ]9H All. I'l0='n I. C.‘J3^t=3G aTI. 

170. 
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RUiCllAKD AISI) MmhTA, A. J. Cs. 

Pit(tvihcrdas and othcr-^—AppeUanis. 

V. 

TUirnra /iilal arvl other.'i — Respondents, 
Sf'cond Apf)eal No. of 1031, Decided on 
15tli Fehrnarv 193'd. 

fa) Civil P. C. (1908). O. 22-Applicabi!il5 

— Suit or appeal must be pending. 

Order applies to joinder of legal reprenta- 
lives of a I cisvin who is properly on tho record, 
and dies pending tho suit or appcnl as the case 
may b,’, hut not to tho ca^^e where person is dead 
long before suit or appeal: A, I. 11. 1020 Sinu 
H2 and A, J. li. 1021 oG, Jicl. on. 

[V 220 C 2] 

(h) Civil P. C. (1908), 0.41, R. 20— Dis- 
cretionary power should be refused if party 
is deprived of his valuable right, 

Tho ^'ourt would always doclino to exorcise its 
discretionary powers under H. 20 where tlio exor- 
cise of such powers would have tho effect of de- 
priving a party of the valuable right which ac- 
crues to lum in consequence of ths failuro of an 
appellant to bring on record leg.il reprcsoiitativcs 
of a decrased person within tho time allowed by 

O. 22; A. I. li 1020 Cal. 2Gl; .1. I. n. l‘)2G Cal. 
335; A.I.fi, 1027 Pit. 2:1 and A. 1.11 1027 

P. P. 2:.2, Prf. [p 220 C 2; I* 221 C H 

(c) Cosharer Suit by one tor ejectment 

of another, without impleading others is 
competent — Suit by some cosharers against 
another — Appeal by plaintif fs — One appel- 
hint dying — Representalitves not on record 

— Appeal dismissed on merits — Second ap- 
peal by living plaintiffs is competent — Civil 
P. C. (1908), O. 22. Rr. 3 and 4. 

A single co'^hiiror or tonant-in-oommon mav 
institute a suit for ojectment against a trespasser 
or olhor cosharor or tonant-in-conimon without 
impleading the other cosliarors or tonants-in- 
common as parties to the suit. [P 221 C 1] 


vrbere therefore some tcnants-in-common file 
a suit against another tL-nant-in common regard- 
ing, tce.spass committed by him and pending ap- 
peal in the District Court filed by the plaintiffs 
one of them dies and bis legal representatives are 
not brought on record and the appeal is dismiss- 
ed on merits, they can carry on, on their own 
behalf the second appeal filed by them although 
if they had succeeded in the trial Court the result 
would have been different. [P 221 0 2j 

Sl'ikishendas 11, Lulla — for Appel- 
lants. 

Gordhandas A. Kikla — ■ for Respon- 
dents. 

Rupchatid, A. J. C. — These are two 
connected applications. One of them is 
by the plaintiffs-appollants for joindor of 
the legal representatives of respondent 3 
and the other is by defendant res- 
pondent 1 for an order that in conse- 
Ouence of tho failmo by tho appel- 
lants to join the legal representatives of 
respondent 3, tho whole appeal has 
abated. Both these applications are mis- 
conceived. It is common ground that 
respondent 3 was dead long before 
tho appeal was filed. O. 22, Civil 
P. G., applies to joinder of legal repre-j 
sentatives of a person wlio is properly on| 
the record, and dies pending the suit oi| 
appeal as the case may be; seethe Mana-\ 
ger, Encumbered Estates in Sind v. T/ia- 
rumal (l) and Govind Kaviraj v. Gait- 
ranga Saw (2). 

The learned pleader for the appellants 
has asked that relief bo afforded to the 
appella,nts under 0. 41, R. 20, Civil P.G., 
hut there are no grounds for the exercise 
of such powers. The appellants are them- 
selves to blame for not joining the legal 
representatives of the deceased at the 
timo of the filing of the appeal. He w'as 
one of the original plaintiffs and an ap- 
pellant in tho Court of first appeal. 
The present appellants knew or at any 
rato could easily have known of his death 
if thev so wished. It is said that res- 
pondont 3 was dead long before the ap- 
peal was decided by the first appellate 
Court. If that be so, it is still worse. 
If tho appeal had abated in the lower ap- 
pellate Court either as a whole or so far 
as the rights of the deceased wore con- 
cerned, it was not open to the appellants 
to circumvent by making the deceased 
as one of tho respondents to this appeal 
and thou applying for the joinder of his, 
legal reiuesentatives. The Court wouldj 
always decline to exercise its discretion. j 

~(1) A. I. K. 1020 Siad 82=78 I. 0. 

(2) A. I. U. 1024 Mud. 6C=75 I. 0. 739. 



1932 

jary powers under this rule where the 
lexercise of such powers would have the 
'effect of depriving a pa,rty of the valuable 
jright which accrues to him in conse- 
iquences of the failure of an appellaut to 
jbring on record legal representatives of a 
deceased person within the time allowed 

by 0. 22, Civil P.C.: Kali Dayal v. 
Nagendra Nath (3); Manindra Chandra 
V. Bhagabati Devi^ A. I. B. 1923 Cal. 
335; Badri Naraiti v. E. I. By., Co., 
A. I. B. 1927 Pat. 23 and ChocJcalingam 
V, Seethai Ache, A. I. B, 1927 P. C. 252, 

The application for joinder of the legal 
representatives whether it be treated as 
an application under 0. 22 or under 
O. 41, R. 20, Civil P. 0., is therefore in- 
competent. If O. 22. Civil P. C. has no 
application to the circumstances of the 
present case, it follows that the applica- 
tion by defendant 2 for abatement of the 
appeal under the provisions of that order 
is also incompetent. The point how- 
ever remains whether an appeal filed by 
some of the original plaintiffs is properly 
constituted or nob. This point in its 
turn depends upon the question whether 
the deceased plaintiff was a necessary 
party to the present appeal or not. The 
suit of the plaintiffs was in effect one 
for trespass committed by the defendant, 
by depriving them of their rights over a 
strip of land covered by the diki and the 
projections constructed by him in the 
haveli reserved for the use of all the 
tenants-in-common. Each of the plain- 
tiffs had an independent cause of action 
to have this encroachment, which inter- 
fered, with his right of enjoyment, re- 
moved. 

Now it is well settled that a single co- 
sharer or tenant-in-common may insti- 
tute a suit for ejectment against a tres- 
passer without impleading the other co- 
sharers or tenants-in-common as parties 
jto the suit: Mohovied Farug v. Sidik, 
A. 1. B. 1925 SUid 36; Ahmad Sahib 
Shiitari v. The Magnesite Syndicate, 
Ltd.., (4); Seetarama v. Sivaramayya, 
A. I. B, 1926 Ifad. B09; Harendra Na- 
rian Singh v. Moran (5); Sri Thakurji 
V. Hira Lai (6); Sheotahal Dube v. Lai 
NaraUi Prasad Chand, A. I, B. 1931 


(3) A. I. R. 1920 Cal. 264=54 I. 0. 822. 

(4) [19161 39 Mad. 601=29 L C. 60. 

(5) [1888} 15 Cal. 40. 

(6) A.I. R. 1922 All. 408=75 I. C. 335=44 
All. 634, 
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All. 695 and Maula Dad v. Mt. Fateh 
Bihi, A. L R. 1926 Lah. 545. 

The same principle has been applied 
in England to a suit for trespass filed by 
one cosharer or tenant-in-common against 
another; sea Bullen and Leak on Plead- 
ings, 8fch Edn., p. 59, and Kalsbury’s 
Laws of England, Vol. 27, para. 1503, 
p. 854. Although our attention has not 
been invited to any Indian decision on 
the point, there is no reason why a suit 
of a like nature by one cosharer against 
another cosharer should not be compe- 
tent. Such a suit is no doubt open to 
the objection that it exposas a successful 
defendant to similar suits being filed 
agaiust him by other cosharers. But this 
objection equally applies to a like suit 
filed by one cosharer against a stranger, 
and this objection seems not to have pre- 
vailed in the cases referred to above. 

If therefore it was competent for the 
remaining plaintiffs to institute the pre- 
sent suit in the first instance, there is no 
reason why they should not be allowed to 
carry on, on their owm behalf, the appeal 
filed by them. Had the plaintiffs suc- 
ceeded wholly in the trial Court and 
wore respondents in this appeal, it would 
perhaps have been another matter. A 
decree passed by this Court against the 
living plaintiffs without bringing on re- 
cord the legal representatives of the de- 
ceased plaintiff might have resulted in 
bringing into existence two decrees of 
competent jurisdiction contrary to each 
other; and this would not have been per- 
missible in law: see Sheo Chand v Sita 
Bam, A.l.B. 1927 All. 331 and Srini-^ 
vasulu Chetti v. Guraviah, A. I. B. 1927; 
Mad. 505. But the plaintiffs other than| 
the dead man are the appellants. The^ 
decree granted by the trial Court in res- 
pect of a part of the relief claimed by 
them is not now in dispute. Either the 
appellants will* succeed in obtaining 
additional relief or not. In either case' 
the decree passed by this Court will not' 
be in conflict with the decree already 
passed by the trial Court. The nou- 
joindor of the legal representatives of 
respondent 3 who was one of the original 
plaintiffs is therefore not fatal to the ap- 
peal. We accordingly hold that the ap l 
peal as presented by the the rest of thi 
plaintiffs is competent and should be g? t 
down for hearing on the merits. 

K.K. Order accordinghj 
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Ri’rcH.AND, A. J. 0. 
Dwarhadas Fatehchand—Flalntiffa. 

V. 

Tjfilciiand II iraclinnd and oUiets — 
-Uefendanfcs. 

Civil Suit No. 249 of 1931, Decided on 
-ilst January 1932. 

Trade-mark— Infringement of— P having 

^ ^ certain grey shirtin? — 

ofr/IceV"^ them from 1> and after cuttfng 
off face Japs containing P’s trade-mark put- 

OhWt to that ofP— 

Object of P ,n doing so was to deceive un 

wary customers into belief that D was direct 
buyer and their goods were superior to those 
of /-Injunction can be issued to restrain D 
from using trade-mark similar to that of J\ 

Attempts to docive unwary purchasers by 
false representations liy the use of devices may 
he made in different forms and it is a question of 
fact in each case whether there is false repre- 
sentation or not. The degree of readiness with 
which the Court will infer the probability of 
deception also depends upon the circumstances 
of each case. (P 221 0 •>] 

I had secured a monopoly of selling grey 
shirtings of certain mills. D purchased the 
sbirtines from /' and alter removing the face 
lap.s containing the trade-mark of 1\ put his own 
mark similar to that of V. The object of D in 

substituting a device similar to that of i* and 
ani>ing it after cutting the face lapK of grey shirt- 
ings was to deceive the intending purchasers 
into a belief that D was direct purchaser from 
the in anufactu rers and bis goods were superior 
to those supplied to I\ 

JlchJ\ that the mode in which D was using 
the device on cloth purchased from P was likely 
to deceive unwary purchasers that they were 
buying goods superior to those supplied to P and 
that P had made a prima facie case for restrain- 
ing D from using device similar to that of P- 
inn'c/rr umni'f/.sMi Co. v. Shako.pcar, 

oJJj.J. i.h. uG; Punjcss v. IJurgcss, 3 C. A/. 
nude. 890 and P'Urberrys v. Cordinii 20 7»* 
J\ ( . 093, Appl. j^l> 22.1 o 2} 

Pahlajsnig B. Advani~icr riaintilYs. 

Di}igo7nal Narainsiyjg — for Dofen- 

tlants. 

Order.-This is a Rule calling upon 
the defendants to show cause ^vhy the 
temporary injunction issued against them 
restra.n.nf- them from sellin- srey shirt- 
ings with tho trade-mark or device simi- 
lar to that used by tho plaintiffs on .^rov 
shirtings sold hjr them should not hecon 
firmed pending the trial. Tho case of 
the P aintit s_ no doubt bristles xi ith cer- 
tam difficulties, and is probably the first 
of its kind. My attention has not been 
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invited to any decided case which has a 
direct beariog upon the points in dis- 
pute. The parties are both residents of 
Shikarpur and carry on a rival trade in 
piece goods at Karachi. The dispute bet- 
ween them is over the use of a certain 
device which has as its main feature rays 
emanating from a central disk, which 
device is said to be the sun and its rays. 
The defendants’ case is that for a num' 
ber of years prior to 1928 certain grey 
shirtings manufactured in Japan were 
imported here for sale with a device 

similar to the devices used by the par. 

ties. This device was known as the 
Asahi” or (he "Pisirg Sun.” It ap- 
pears that scine liire piior to 1928 cer- 
tain dealers imitated this device on 

Indian made giey shirtings, and in the 

year 1928 tli-- ,lMpane>e importing firms 

objected toll, euw, of dovices similar to 

their device which they claimed wa=. 
thur tiade ma,k. What happened then 
IS a maiher of ec i;( i ovoi s v in oilier con- 
nactcfi suits and I do not wish to say ar y. 
thing w hi:li might ruejudico eiitur the 

p]aintil1> or (he defendants in tliis suit 

ho re defendants in those suits. Bub 
it would appear that the defendants' 
contention is that in consequence cf a 
notice served upon thorn by the Japa- 
nese firms in that year, they made cer- 
tain alterations in the device used by 
them with tne consent of the Japanese 
firms and adopted a device which they 
have continue i to use up to now. They 

call this device of theirs as the "Baloon 
Chapp.” 

The only material difference in this 
and the Asahi” trade- mark is that 
tho rays of the sun do not form a com- 
plete circle and that at tho bottom of 
this circle there are certain other marks 
which may mean anything but do nob 
look like rays. The defendants say that 
they have been using this device ever 
since 1928 on goods selected by them for 
sale and that grey shirtings bearing 
tiieir device have acquired reputation in 
the market and that they have a right 
to continue it being prior in time to the 
plaintift s. They further say that in any 
case this device is now publio property 
and that they cannot be restrained from 
its use. On the other hand the case of the 
plaintitls is that they have been using 
their device whicli also consists of a disk 
and rays emanating from it but which 
has two stars on the top over and abov^ 
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the rays. They say that they have been 
using it prior to the year 1926, and that 
In that year they actually registered 
their trade-mark in Bombay. That trade- 
mark they call “Chand Tara” (Moon and 
Stars) trade-mark. 

They also sa that they have since 1926 
affixed similar devices though slightly dif- 
ferent on greyshirtings of different quali- 
ties which they call the “Moon Tara” the 
“Ohand Suraj” and the “Ohand Ganesh” 
and that the grey shirtings sold by them 
are known by these trade-marks or trade 
names. They deny that the defendants 
have been using their device for any 
length of time, or, at any rate, to the 
knowledge of the plaintiffs, and that, in 
any case, it has not acquired any reputa- 
tion in the market. On these facts, at 
first I was disinclined to confirm the in- 
junction pending the trial of the issues bet- 
ween the parties. But my attention has 
been invited to a very damaging admission 
made by the defendants in one of their 
affidavits which throws a flood of light 
upon the real disputes between the par- 
ties and shows that there is a good deal 
more to be said in. favour of the plain- 
tiffs than might appear at first sight. 
It is clear from the affidavits filed’ by the 
plaintiffs that they have secured the 
monopoly of selling grey shirtings manu- 
factured by the Manchester Mills, Bom- 
bay, Pearl Mills, Bombay, and the Toyo 
Podar Mills, Bombay. Any wholesale 
dealer who wants to buy grey shirtings 
manufactured by these mills must buy 
them from the plaintiffs. For the pur- 
pose of this application it will be suffi- 
cient to refer to the grey shirtings of 
the Manchester Mills as the dispute bet- 
ween the parties relates chiefly to the 
trade-mark used upon grey shirtings of 
this mill, called the “Chand Tara” 
trade-mark. The defendants now buy 
these shirtings from -the plaintiffs, and 
after removing the face laps containing 
the trade-mark of the plaintiffs they put 
their own marks upon them and then 
dispatch them to their upcountry con- 
stituents. 

% 

In view of this admission it would 
appear that the present case is not a 
case of an infringement of trade-mark 
property so called or a trade-mark which 
comes within the definition of the 
English Trade-Marks Act. But it is 
akin to it and falls within the category 


of actions known as “passing off'” ac- 
tions, The evident object of the defen- 
dants in substituting a device similar to 
that of the plaintiffs and affixing it after 
cutting the face laps of grey shirtings is 
to deceive the intending purchasers into 
a belief that the defendants are direct 
buyers from the manufacturers, and that 
their goods are superior to those sup- 
plied by the plaintiffs. It is the case of 
the defendants that by affixing their de- 
vice an the same goods they obtain better 
prices than what they would otherwise 
get. They contend that this is due- 
solely to the guarantee which the in- 
tending purchasers have that the selec- 
tion made by the defendants must be a 
superior^selecticn and contend that they 
have every right to have a selection 
mark of their own upon their goods. Bub 
it is difficult to see how the defendants 
can get a better price for the same goods 
and that also after they have shortened 
the length of the cloth by cutting off' the^ 
face laps, unless they represent to the 
intending buyers that their goods are of 
a different and a superior manufacture 
to those supplied to the plaintifi's and 
are supplied to them direct by the manu- 
facturers and not through the mediation 
of the plaintiffs. They admit that 
their immediate buyers are dealers in- 
piece goods and it is hardly likely that 
dealers in piece goods would not place 
their orders with the plaintiffs who are 
immediate buyers from the manufacturers 
and who have a monopoly of these goods 
at lower prices than those charged by 
defendants, unless it is presumed that 
the defendants obtain higher prices by 
holding out that the goods supplied by 
them are not those purchased by them 
from the plaintiffs. 

Although there is no direct authority 
upon this point, there are certaiu passages 
in Sebestian on the “Law of Trade 
marks” Edn. 5, in the Chapter relating 
to Passing off and analogous cases” 
which have a certain bearing upon this 
point. At p. 274 it is said; 

“Where however there has been a representa- 
tion that an article made by A is made by B, by 
means of which one person has secured custom 
intended for another, so that both the purcha- 
ser and the genuine trader have been defraud- 
ed, there the injury is the same, and the Court 
will interfere and protect the right of both pat- 
ties to trade freely without fraudulent deceptions 
although the fraud has taken another-form than 
that of imitating a trade-mark.” 



2‘2l Sind 


1932 


ruvAFtKADAS V. TjArCHAND (Rupchand. A. T. C.) 


And at [i. ;J17 it is said: 

"a (Foa’cr mi)' tict pre-^fiiit co’itrary to the 
fact that he i-? sgoiit fo: a maQiifacUu'er.” 

One of tlie cases relied ui)on in sup- 
poifc of tliis last passage is the case of 
XVheeicr k IF/V.s'ou Mtninfacturiiig Cn. v. 
Sli'i’^e-^pcar (l). In that case, tliO defen- 
dant acted for a number of years as 
agent of the plaintiffs for salo of certain 
machines. After he had ceased to be their 
agent, be commenced selling machines 
made according to the principle patented 
by the plaintiffs, and to such sale tliere 
could he no objection as the patent had 
expired. But he effected his sales in a 
manner so as to hold Inmself out as an 
agent of the plaintiffs, and ho was res- 
trained by an injunction from doing so. 
In this case in th© course of his judgment, 
James V. C., said at p. 41; 


to deceive unwary purchasers by false 
representations l)y the use of devicesf 
may be made in different forms, and 


'‘Thr>.t is in my opinion a grofs fraud in fact 
wpon the plaintiffs, and an unjustifiable false- 
hood whicii tlii.-i Court will restrain. I prosumo 
it is impossible for tbera to say whether they 
arc injured or not. flow can any manufacturer 
say what injury he sustains, or may sustain, by 
aome person holding himself out to the world as 
his agent when be is not his agent, when that 
person, as appears here, is using the name for 
the purpose of saying ho has got something 
better than this article to sell *? Therefore it 
seems to mo the plaintiffs have made out a case 
of fraudulout representation on the part of the 
defendant, calculated in the judgment of this 
Court to do them an injury ; ?t all events, one 
which they are entitled to prevent, as any bxly, 
is, with respect to a person who, having once 
been their agent, represents himself wrongfully 
still to bo their agout, after having in fact ceased 
to be so.” 

Thu prosont cuso is :i converse caso and 
to a certain extent tliese observations 
apply to it. It may be tliat tho defen- 
dants got their supplies direct from tho 
Mancliester Mills before tlio plaiiitilTs 
secured their monopoly and now they are 
jifraid of losing their old customers wiio 
are likely to place tlioir orders with the 
plaiutiiVs direct, and l)uy from them 
those goods at tho same price at whicli 
tho plaintilVs soil them to tiio dofondants, 
tlie defendants liave atloptod this moans 
of rejirosonting to tlmir customers that 

thoro is no intermediary between them 

% 

and the maniifacturovs an>l tliat the grey 
sliii tings supplied [o the defendants are 
sujicrior to those supplied Id the plain- 
till's to tho great projutlice ot tlie piain- 
tilis and tlie intomiing buyer. Attempts 

[iMu] ::;i r,. r. Ci., :h'.. 


it is a question of fact in each case whether! 
there in a false representation or not : per Turner' 
L. J., in Buroe-^t w Burgess (2). Likewise the| 
degree of readiness with which tho Court v/ill' 
infer the probability of deception must depend^ 
upon the circumstances of each case: per Parker, 
H in Burberrijs v. Cording (3), 701.” 

For the purposes of the present appli- 
cation, I am satisSed that the mode in 
which the defendants are using the de- 
vice on cloth purchased from the plain- 
tiffs is likely to deceive unwary pur- 
chasers that they are buying goods supe- 
rior to those supplied by the plaintiffs 
and not those which have been bought 
by the defendants from the plaintiffs bub 
those purchased by the defendants direct- 
ly from the manufacturers. 

As at present I am not deciding the 
case I do not wish to go into the ques- 
tion whether the defendants have been 
using their device from 1928, or into the 
question whethro their device has ac- 
quired a reputation iu the market or into 
the further questions v^hether the plain- 
tilfs themselves are entitled to use 
their device upon the goods bo the pre- 
judice of the rights of the Japanese firms, 
or whether the plainbiiYs have lost their 
right or whether tho device which has, 
as its chief features, a disc and rays simi- 
lar to those in question, has become 
public property or not. Some of these 
questions will come up again before me 
in the connected suits where applications 
for interlocutory injunctions are pending, 
and will certainly come up again in this 
case for linal disposal after tha evidence 
is recorded. At present, I think, all that 
I need hold is that the plainbitfs have 
made out a priraa facie case for the in-* 
junction continuing against the defen- 
dants in so far that the defendants 
sliould he restrained from using a device 
similar to that of the plaintitl’s on grey 
sliirtings manufactured by the Manches- 
ter Mills and of which the plaintiffs have 
a monopoly, and which can only be pur- 
chased from the plaintiffs. 1 thierefore 
limit the injunction issued to the dofon- 
diints to that extent. 1 rosorvo liberty 
to tho plaintiffs to apply for an injunc- 
tion in respect of grey shirtings manu- 
factured by otlier mills if occasion arises. 

(2) 3 n. R. O. M. k U. SJO. 

(31 ll.lOd] 2i> R. P. 0. 043=: 100 L. T. 935. 
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The plaiafciffa seemed to have been un- 
aware of the means employed by the de- 
fendants to prevent their sales to outside 
dealers and have not put their case in 
their plaint so clearly as they might have 
done, but the case is at its initial stage, 
and in order to prevent any difficulty 


hereafter arising on that score, they 
should make their plaint more dehuito in 
the light of the facts admitted by the 
defendants in their affidavits. Costs of 
this application to be costs in the cause. 

p.n./r.k. Order accordingly. 
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port — M:;gistrato should not doeido intri- 
cate guosidons of title 1 IS 

N. 1 ! d (5)“' Onus lies on party denying 

dispute to juovo its non-oxisbenco 21 

N. i I'l J -Statement to police by pro- 
secution witness cannot bo admitted in 
ovideneo to convict accnscvl — Accused can 
use it l\.i cross-examining tliat witness 

217a 

.S. P*. I — yPii^i^tisito before recording 

con[es^iJn ta.king every precaution to pro- 
tect accuse I’s interest. “ Accused making 
doliberalo confession — Such confession 
though 'Subsequently retracted is in ab- 
sence 01 prool that it was foreod, admis- 
sible in evidence and can bo acted upon 
and s(’' tar as accused madiing tlio same is 
concerned is sulbeient for liis eonvietii-in 
Murder case Confession nuulo deli- 

^ ^ t ^ know ledge available as 
to cause of death and not contradicted by 
anytliim; sluiwi. iuevidonee — Accused can 
bo convicted on 'lie I asis of bis own con- 
fession alone Ketraeted confession alono 
of accused is nob sutlicionl to justify eon- 
^iction of CO. accused Such confession 
standing iinroluittod Accused not lia\'ini 
in> ica^ons for falsely naming other men 


His story fitting in with {aob3 known 
and corroborated sufficiently by material 
evidence against co-accused Such evi- 
dence is strong piece of evidence against 
co-accused — Penal Code (i860), S. 302 ' 

Evidence Act, Ss. 27 and 30 32l 

S. 164— Confession properly recorded 

is admissible oven if retracted Iloa 

S. 167 — Detention in police custody 

should be allowed only in special case and 
for limited period and on sufficient cause 
being shown 

S. 197 — Canvassing of members of 

Board day prior to election — Defamatory 
statements made are not in discharge of 
duties as members of Board and no s.mc- 
tion is necessary 303a 

S. 197 — Defamatory application 

presented to presiding officer at the time 
of election by members of Board Olience 
is committeil not in discharge of official 
dut> — No jirevious sanction under b. 197 


is necessary 


bh 197 — “Official duty 


S. 222 (2) 


3086 

explained 

308c 

Persons can bo con- 
victed of criminal misappropriation with- 
out specifying particular items 1456 

S. 252 — (Per Srivastava, ■/.) Ac- 
cused has absolute right to cross- examine 
prosecution witnesses before charge 
Ih'ocecdings are judicial proceedings go- 
verned by I'lvidoncQ Act (1872), S. 138 
(Per 7vr.S!'6, J. Contra) Accused has no 
such absolute rights — Proceedings are in 
nature of inquiry only 2986 

256 and 262 (l)— Summary trial 
in warrant case — No chargeframed hur- 
thor cross examination cannot bo claimed 

as of right 2426 

S. 256 — Non-compliance does not 

vitiate trial and can he cured by Criminal 
P. C., S. 537— (06//er) 

S. 263 (6 )— Magistrate must record 

reasons for conviction 

■ — 297 and 423 (2)— Tury trial— 

Misdirection in summing up— dudge fail- 
ing to bring to notice of jury certain facts 
— Possiluhty of jury returning ditTeront 
vervlict if their attention was called to 
tliose facts — There is misdirection 


23 




8. 312 — Noncomplianco of S. 342 


t 

:ry 


Absence of prejudice — High Court will 
not interfere in revision unless accused 
is prejudiced — Criminal P. G. (1898), 
S. 439 — Exercise of discretion ll3a 
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Criminal P. C. 

Ss. 413, 414 and 415 — Where two 

punishments of fine of Ks. 50 and of Ks. 20 
are combined sentence is appealable 27a 

S, 417 — Appellate Court ought not 

to set aside acquittal unless judgment of 
lower Court is manifestly wrong 317c 
— — S» 423 — Accused charged of higher 
offence but acquitted of it by trying 
Magistrate cannot be convicted of that 
offence in appeal 25a 

S, 436 — Accused discharged by try- 
ing Magistrate — Two views of case pos- 
sible — Magistrate’s order not perverse — 
Court of revision should not interfere 

114 

S. 439 — Prosecution witnesses exa- 
mined before charge — Only complainant 
allowed to be cross examined and charge 
framed^No ground for interference in 
absence of prejudice 298c 

S. 439 — Order of acquittal made 

without jurisdiction can be set aside — 
Consent cannot confer jurisdiction 251(1) 
~S. 439 — Limitation — No limita- 
tion is prescribed — Revision filed after 
period allowed for appeal — : Applicant 
should explain delay 242a 

Ss. 439 and 342 — Exercise of dis- 
cretion — Non-compliance of S. 342 — Ab- 
sence of prejudice — High Court will not 
interfere in revision unless accused is 
prejudiced 113a 

^ ^ 439— High Court can entertain 

revision application against order of ac- 
quittal at instance of private complainant 

31a 

S. 439 — Court is not bound to treat 

application for revision as appeal 21b 
S. 439 (4) — S. 439 is not to be con- 
strued as referring only to case where 
trial ends in complete acquittal— It ap- 
plies when accused is acquitted of one 
charge and convicted of minor offence 2ob 
— ;-S. 465— Penal Code (1860), S. 84— 
It is not every degree of unsoundness of 
mind that will oust ordinary procedure 
of criminal Courts — Procedure in cases 
of lunacy at time of trial and at time of 
commission of offence' ie different and 
leads to different consequences 190 

" S. 517 S, 517 does not apply to pro- 
perty not in Court or in respect of which 
offence is not committed 218 

Ss. 537 and 256^Non -compliance 

does not vitiate trial and can be cured by 
Criminal P. 0. S. 537 (obiter) 242c 

Criminal Trial 

Circumstantial evidence must point 


Criminal Tr iai 

unmistakably to the point sought to be 
proved — Little weight should be attached 
to extra-judicial confession — Suspicion, 
however great, isnot sufficient — Evidence 
Act (1872), S. 24 324 

Evidence — Oral testimony of wit- 
nesses is evidence only when right and 
opportunity to cross-examine exists — 
Ofchersvise it is mere statement 298a 
Evidence — Identification — Princi- 
ples stated 287 

Circumstantial evidence — It must be 

reasonably inconsistent with theory of 
innocence 25l(2)a 

Revision — Application for with- 
drawal of case by complainant is in- 
admissible in revision against conviction 
under S. 379, I. P. C. 1135 

First information — First information 

report is not substantive piece of evidence 
It can be used merely by way of cor- 
roboration or contradiction — It is inad- 
missible for proving that facts stated are 
correct 99a 

Evidence — ■ Evidence of identity 

should be approached with caution 995 

Trial by jury — Objections regarding 

constitution must be raised when trial 
begins 31c 

Penal Code (1860), S. 302 — Court 

should not be guided by any medico- legal 
theory opposed to law 18a 

Evidence Act (i&72), Ss. 133 and 114, 

Illus. (b) — S. 133 should be read with 
S. 114, Illus. (b) — Testimony of ■ accom- 
plice is generally tainted 115 


- "Interpretation — Language of decree 
plain Court cannot look at its judgment 
to interpret decree 77(2) 

Deed 

Construction — Meaning doubtful — 

Man’s own words should betaken to con- 
vey his own ideas 321d 

Construction — Gift for life with 

general power of appointment amounts to 
absolute gift 327 ^ 

■ Construction— Rule as to— Meaning 

of the words is .question of fact— Effect 
of words is question of law — Inference 
drawn from words contained in document 
is a pure question of law 283c 

Construction — Property bequeathed 
by will Deed of agreement among claim- 
ants gaanting maintenance allowance to 
certain persons— Person holding estate 
held not personally liable but mainten- 
ance was charge upon the estate — But as 
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Deed 

person in possession had nob paid allow- 
ance bub enjoyed profits, he was per- 
sonally liable for arrears lG8a 

Divorce Act (4 of 1869) 

-S. 7 Decree for judicial sepaiabion 
is ipso facto annulled by resumption 
of cobabitatiun — Proceedings if to be 
taken must be by fresh suit — Agreement 
l)y husband, prior to resumption, to con- 
trary is iui matt i ial 14 2 

% 

.S. 22 — .1 ud icial se»:a ration — Ci uelby 

ami not mero dis igreemuut between bus- 
band and \\ile is s\iliiciei.t gtcuid for 
julicial so[)arati n — To cou^i itute cruelty 
there must 1)0 oaugci or reasonable appro- 
botisiot^ of tbioa'-T to life, limb or health, 
bodily or mom al 2dl 

5;t — P(?titicn by husb-nd for dis- 
solution of in irriayo on ground of adul- 
tor\ claiming dan ages against adulterer 
— tjueslions to l>e cuiisidoied in awarding 
damages are what loss husband has sus- 
tained and whether or not suo.h loss has 
boon ujcasionol by action (d adulterer — 
in dolorminiiig those (piostiorrS Court 
sboul I have regard to conduct of husband 

ami how far ho may bv bis own conduct 

% • 

liavo cunlrihutod to his wife's wrong- 
tloing 182(1 

N. 4d — Suit by hiisliand for dissohi- 

tioii of marriage and custody of child — 
Pcnol'iL of cuild should lie paramount con- 
siiioration in deciding-piostion (d custody 

I S2^ 

EasementB Act (5 of 1882) 
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28 — Right of way n ppurtonant to 
onclusuro of mos;|uo ■ -It c l:; be uslvI for 
only passing to :ii vl fiian cuclosuro’- No 
additional burden can be imposed on land 
by opening new | as^:lgcs 27 I(i 

o. 28 I'owor to make wav over an- 

% 

other’s land mimt bo oxcrcisod with roa- 
sonablo care 27 il> 

N. (tO — Ijiconsoo only to roinain in 
])ossossion t)f plot —House built --S. t'dl 
would bo inapplicable 2til/) 

Evidei^ce Act \lof 1872) 

S. 2l"“Criminal triad -Circumstan- 
tial evidence must point vinniistakabh to 
tibo i)oint sought, to be ajiproved — I jitdde 
weight should boiittaohod to extra-judi- 
cial ooufossion — Suspicion however gveat- 
h not sutliciont 324 

N,s’. 27 30 -Criminal P. C.(lS98), 

Pbl Magistrate ludoro roctu\ling eon- 
fession taking every precaution to pro- 
tect accusod'a interest — Accuse I making 
dulilierato confession — Such coufossion 


though subsequently retracted is in ab- 
sence of proof that it was forced, admis- 
sible in ev idence and can be acted upon 
and so far as accused making the same is 
concerned is sutlicient for his conviction 
— Murder case — Confession made deliber- 
ately adding to knowledge available as 
to causG of dev\th and not contradicted by 
anything sliown in evidence — Accused 
can be convicted on the basis of his own 
confession alone — Retracted confession 
alone of accused is notsuOiciert to justify 
conviction of co-accused — Such confes- 
sion standing unrebutted— Accused not 
having any reasons for falsely 'naming 
other men — His story fitting in with 
facts known and corroborated sulViciently 
l»y material evidence against co- accused — 
Siicli evidence is strong piece of ovidenca 
against co accused— Penal Code, S. 302 ' 

321 

Ns. 30 unn 114 Z/R.s. (l >) — Statement 

by a pprover and retracted confession do not 
form basis of conviction unless sutlicieutly 
corroboiated — Evidence Act, S. 133 3l7a 

N. 34— -Term “regularly kept ’ is not 

svnoiumous with “correctly kept” It 
means they shoul i bo kept in certain fixed 
form 

S. 35— Report in police diary is ad- 

mi^sii ‘10 thongli writer of report is not 
called a? witness 137 

N. 40— Civil P. C. (1908). S. ll— 

Right bet V eon two persons adjudicated 
upon — Tiiird person though not party 
cani.ot set up defeated persons's rights 

3426 

N. t'O — Court has discretion to raiso 

or not to raiso presum j'l ion under 8.90 
IHU'ct of such presumption stated 227(i- 

N. 90—Courts should bo very careful 

about raising prcsvimption under S. 90 in 
favour of old vleedsof shankalapnaina pro- 
duced alter many veats alter first settle- 
ment. 22 1 6 

on pro-note — 

Pro-note insuUieiently stamped and hence 
inadmissible — Creditor can recover his 
money in spite of S. tU by orally proving 
advaiice — Cvuitraet Act (1872), Ss- t>2 and 
70 — Promissovv note (FB) 235 

i). 2 — Mortgagees or vendees are 
jiarties to mortgage deed or sale deed a\- 
the'uigh not signatory to it — Case of deed 
of family settkment is ditVerent Mere 
fact, that deed makes provisions for inaiu- 
tonance allowance for certain relations 
does not make them parties to deed and. 
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Hindu Law 


Evidence Act 

oral evidence on question of allowance is 
nob excluded 1686 

Ss.ll4, IlluB. (6) and 30— Statement 

by approver and retracted confession do 
not form basis of conviction unless suffi- 
ciently corroborated — Evidence Act, 
S. 133 317a 

Ss, 133, 30 and 113, Illus. (6)‘ — 

Statement by approver and retracted con- 
fession do not form basis of conviction 
uniess sufficiently corroborated 317rt 

S. 133 — Accomplice — Testimony of 

— Corroboiatiou is necessary Slid 

S. 133 — Criminal trial — Accomplice 

— Person opening door to persons com- 
mitting murder and helping them to burn 
the corpses is an accomplice — Penal Code 
(1860), S. 302 11a 

Ss. 133 and 114, lllu. (6)— S. 133 

should be read with S. Il4, Illus. (b) — 
Testimony of accomplice is generally 
tainted — Criminal trial 116 

S. 133 — Accomplice — Evidence of — 

Practice is to require corroboration in 
material particulars - 11c 

S. 133 — Accomplice — Evidence of — 

Corroboration must be with regard to cir- 
cumstance showing connexion of parti- 
cular accused with crime llrZ 

General Clauses Act (10 of 1897) 

S. 3 (24)— Civil P. G. (1908), Ss.lll 

and 109 (b) — Chief Court of Oudh is High 
Court within meaning of S. 109 (b), 

though not under S. Ill 163a 

Gift 

Gift over becomes void for uncer- 
tainty in subject-matter of gift 327?t 

Hindu Law 

Alienation — Legal necessity 

Member of joint family charged with 
serious offence — Expenses of defence are 
for legal necessity though ultimately he 
was convicted — But fine paid is not for 
legal necessity 255/i 

Alienation- — Necessity — Interest 

Mortgage executed for legal necessity 
High rate of interest — Burden of proof is 
on mortgagee 178d 

Alienation — Widow — Gift by widow 

of property forming part of her husband’s 
estate — Next presumptive male rever- 
sioner consenting — Such reversioner or 
person claiming through him cannot chal- 
lenge validity of alienation on death of 
widow 90a 

Alienation — Limitation Act (1908), 

Art. 126— Redemption suit by transferee 
from surviving members of joint Hindu 


family — It is not one to set side aliena- 
tion — In such suit rate of interest can be 
challenged on ground of legal neoessity 

66a 

Applicability — Hindu dying as Chris- 
tian is governed in matter of succession 
by Succession Act 85a 

Debts — Loss due to breach of trust 

held not avyavaharika 1656 

• Debts — Borrowing by karta — Person 

lending has to show both borrowing and 
conditions to be within karta’s authority 

666 

Joint family — Property acquired by 

litigation by mortgage of ancestral pro- 
perty held to be joint family property 

219 

^ Joint family — Ancestral property 

— Self-acquired property of father coming 
into hands of sons forming joint family is 
not joint family property 158a 

Joint family — Ancestral property — 

Issues have interest by birth 1586 

Joint family — Property acquired as 

trespasser bub held as joint family pro- 
perty becomes joint family property 144a 
Maintenance — Widow — Husband liv- 
ing — Wife’s right of maintenance is per- 
sonal obligation on husband — After hus- 
band’s death it becomes legal liability on 
husband s relatives, if he leaves them 
some property — It may become charge on 
property by virtue of agreement or decree 
— But wife is never her husband’s credi- 
tor for her maintenance — Her rights are 
governed by Transfer of Property Act 

(1882), S. 39 ^ 406 

Maintenance — Widow — Wife’s right 

of maintenance comes after debts con- 
tracted by her husband 40c 

Widow — Transfer of Property Act 

(1882), S. 91 — Donee from Hindu widow 
can redeem after donor’s death — Mort- 
gagee cannot dispute plaintiff’s title which 
is only voidable 342a 

Income-tax Act (11 of 1922) 

Ss. 23 (4) and 66 — Question whether 

there is compliance with all terms of 
notice is not question of law — Evidence 
not sufficient to determine assessment 
— Income-tax officer can proceed under 
S. 23 (4) 164 

Ss. 66 and 23 (4) — Question whether 

there is compliance with all terms of 
notice is not question of law — Evidence 
not sufficient to determine assessment — 
Income-tax officer can proceed under 
s. 23 (4) 164 
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Income-tax Act 

S. GG (2) — AssGSsee pleading for ex- 
clusion of certain sum from income of 
sales — Point argued before Income-tax 
Oflicer and also before Commissioner of 
Income-tax and decision given — Where 
their computation is reasonable High 

Court will not interfere 10 

Interest 

Interest should not be allowed, 

where decree awards damages 165c 

— “Rate of 12 per cent per annum is 

normal 6Gc 

Interpretation of Statutes 

Section — The function of the Court 

is to interpret section as it stands 314d 

Statute must be so construed as to 

defeat attempts to do or avoid what it 
has enjoined or prohibited (FB) 2105 

1 nterpretation must follow will of 

legislature (FB) 210p 

General law prevails unless dis- 

pP.ced by special law (FB) 1995 

General and special law — Priority 

between, stated (FB) 193c 

Special law overrides general law 

163c 

Intention of legislature should be 

gathered from the law taken as a whole 
i. e., title, preamble and enacting part 

(FB) 152rt. 

Rule — In India Courts have to con- 
strue not i’jtiglish law Inib Indian codes 

115c 

Previous law how far should bo con- 
sidered, explained 71a 

Jur i&diction 

Where Rovonuo Court has exclusive 

jurisdiction to try certain matters no 
subsequent suit lies in civil Court to an- 
nul decree of Rovonuo Court in respect 
of such matters 273 

Land Acquisition Act {1 of 1894) 

Couit-fees Act (1870), Sell. I, Art. 1 

and Soh. 2. Art. 17 — Memorandum of aji- 
poai under Land Acquisition Act requires 
ud valorem couit-foo 221a 

.‘‘L 18 — Order refusing to make ro- 

ferem 0 to Court is judicial order and 
subject to High Court’s rovisional juris- 
■'iction— Civil V. C. (1908), S. 115 180a 

.S. 18 (a) (5) — Land acquisition olli- 

cor cannot refuse to malm roforonoo oven 
if application, \i\ his opinion, is time 
barred \S0b 

Landlord nrul Tenant 

Grove — Plot of land given to plant 
grove — Landlord is not entitled to enter 
into ]ios3ession of portion of grove which 
becomes vacant — Principle only applies 


Landlord and Tenant 

where entire area is held under single- 
grant 281 

Person admitted to be tenant claim- 
ing higher rights — Onus is on him to 
prove such rights 121a 

Entries in village papers — Presump- 
tion held rebutted by compromise bet- 
ween parties giving different rights than 
one recorded • 1215 

Land Tenure 

Oudh — Superior proprietorship how 

proved stated — Person challenging title 
of superior proprietor has to prove his 
own title as against superior proprietor’s 

b\c 

Limitalion Act(9 of 1908) 


S. 5 — Appeal — Limitation expiring 

on 9th December but actual filing on 
19th December — Appellant contending 
that he misread “9” as “19" in counsel’s 
attorney’s letter informing him of limita- 
tion — Letter not produced — Delay not 
condoned 167 

S. 11 — Scope — S. 11 dees not help 

person whoisguilby of negligeuca, laches, 
inaction or bad faith 2205 

S. 19 — Acknowledgment — Who can 

make, explained 311a 

S. 19, Art. 180 — Each case of ac- 
knowledgment saving limitation should 
bo treated on its own merits — Language- 
and circumstances must bo considered 

151 


S. 19 — Acknowledgment under S. 19 

does not operate as new contract hut 
merely extends time 19^^ 

S. 19— English authorities are not 

helpful to decide questions regarding ac- 
knowledgment in Limitation Act la 
S. 19— Acknowledgment by mort- 


gagor gives a fresh start of limitatiou 
even as against subsequent mortgagee whe- 
ther subsequent mortgagee is efiected 
either before or after such acknowledg- 
ment 

8. 19 — Acknowledgment must be 

made by person possessing some interest 
in right or liability 

8. 20 — Part payment — Fresh limi- 
tation starts against payee as well as all 
other Iversons 

/1/L G1 — Money deposited in Court 

— Time runs from date of appropriation 
and not from date of deposit 2225 


Art. 73 — Suit on pro-note, acocm- 

panied by security bond, can bo main- 
tained after three years but mere interest 
than is legally recoverable on it e.anuot 

v-> • 
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Irfimitation Act 

be claimed — Negotiable Instruments Act 
(1881), S. 79 286 

ArU, 75 and 80 — Money-bond pro- 
viding for payment by four annual in- 
stalments — In case of default option to 
recover whole amount — Suit is governed 
by Art. 75 and not by Art, 80 176a 

Art, 75 — To claim benefits of Art. 74 

obligee must prove waiver of provision 
entitling him to sue on first default 
Waiver may be inferred from circumstan- 
ces — No hard and fast rule can be laid 
down — Some distinct act or forbearance 
on plaintiff’s part must however be prov- 
ed 1765 

Arts. 80 and 75— Money-bond pro- 
viding for payment by four annual in- 
stalments — In case of default option to 
recover whole amount —Suit is governed 
by Art. 75 and not by Art. 80 176a 

Art. 126 — Redemption suit by trans- 
feree from surviving members of joint 
Hindu family — It is not one to set aside 
alienation — In such suit rate of interest 
can be challenged on ground of legal 
necessity 66a 

Art. 132 — Suit by sub-mortgagee 

claiming priority over intermediate mort- 
gagee is governed by Art, 132 314c 

Art. 132 — Mortgage money to be re- 
paid monthly by instalments — In default 
of three consecutive instalments mort- 
gagee to have option either to recover 
immediately or to wait until mortgage 
period expires — Default made — Limita- 
tion runs from date of third default 253 

-Art. 132 — Right of foreclosure can 

be controlled by contract contrary to 
provisions of Transfer of Property Act 
(1882), S. 67 1785 

Arts. 142 a7id 144 — Suit for posses- 
sion by partition by vendee from daughter 
— Basis of suit, being title of daughter 
to her share in property left by her de- 
ceased father — No allegation made by 
vendee that vendor was at any time dis- 
possessed — Suit is governed by Art. 144 
and not by Art. 141 122 

Arts. 142 and 144 — Art. 142 is res- 
tricted to suit for possession or disposses- 
sion — Art. 144 is residuary article — 
Which article applies is to be determined 
with reference to pleading 46a 

Art. 164 — Due service — Limitation 

starts from decree 326d 

Art. 182— Civil P. G. (1908), S, 48— 

Effect of S, 48 is not to supersede law of 
limitation 220a 


Limitation Act 




Art. 182-Civil P. G. (1908), S. 48 

— Decree-holder prevented from applying 
for execution due to special provisions of 
law should be protected 695 

Art. 182 (5) (as amended by Act 9 of 

1927) - — Previous to amendment period 
ran from date of application after amend- 
ment from date of final order (FB) 148a 

Art. 182 (5) (as amended by Act 9 of 

1927) — Conditions of applicability stated 

(FB) 1485 

Art. 182 (o) (as amended by Act 9 of 

1927) — Question whether particular pro- 
ceeding is or is not step-in-aid must de- 
pend on facts of each case (FB) 148c 

Art. 182 (5) (as amended by Act 9 of 

1927) — Presumption of oral application 
does not arise on application for certifi- 
cation under Civil P. C. (1908), O. 21, 

E. 2 (FB) 

Art. 182 (5) (as amended by Act 

9 of 1927) — Final order — Recording of 
payment by Court under 0. 21, R. 2 (l). 
Civil P. G,, is not final order (FB) 148e 

182 (5) (as 'amended by Act 
9 of 1927) — Mere certification under 
O. 21, E. 2 is not step-in-aid (FB) 148/ 

Mabomedan Law 


Divorce — Hanafi School — Express 

and implied divorce — Terms explained — 
* Talak” is only term of express divorce 
in Urdu — All others signify implied di- 
vorce 34a 

Gift — Marzulmaut — Essential condi- 
tion of marzulmaut is that person suffer- 
ing from it must be under preponderance 
of apprehension of death— This fact should 
be proved like any other fact 23 3 


Text — Hedaya — Hamilton’s Transla- 
tion is not only correct but best and 
elegant — {Obiter) 34 ^ 

Wakf — Delivery of possession — Mere 

absence of mutation does not show that 
there was no delivery of possession to 
mutfcawali 108a 

Wakf Delivery of possession to 
muttawali— Views of Abu Usuf and Imam 
Muhammad stated 1085 

Wakf Condition imposing restraint 
on remarriage is valid — Contract Act 
(1872), S. 26 108c 

Wakf— Muttawali spending money 

for repairs — Presumption is that he spent 
out of profits of wakf property lOSd 

-Wakf — Some provision invalid — 

Whole deed is not invalidated 71d 
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Master and Servant 

■ Salary — Payment of — Receipt of 

cheque whether amounts to (Quaere) 

283c 

Mortgage 

Construction^Money left in mort- 
gagee’s hand to pay prior mortgage — 
Mortgagor to he personally liable for ex- 
cess money found due — Mortgagee paying 
such excess money — Mortgage deed pro- 
viding that at redemption timemortgagor 
to pay to mortgagee sums found due in 
addition to mortgage money which would 
be found due — Mortgagor held personally 
liable for excess amount paid by mort- 
gagee and same could not be added to 
mortgage money 255a 

— “Contract Act (1872). S. 69— Suit for 
redemption Mortgagor's representative 
paying money to representatives of usu- 
fructuary mortgagee from original mort- 
gagee to get possession of mortgaged 
proi) 0 rty— Sum so paid can be recovered 
from reprasoutativo of original mort- 
gagee 222a 

Construction — Terms held to be hard 

and unconscionable 123a 

Redemption — Specific Relief Act, 

(1877), S. 31 — Suit for redemption by 
pardanashin lady questioning liability 
under deed on ground that certain clauses 
•were not understood by her — It is not 
necessary to sue for rectification first 123c 

Interest — Limitation Act (l908), 

Art. 12G — Redemption suit by transferee 
from surviving members of joint Hindu 
family — It is not one to set aside aliena- 
tion In such suit rate of interest can bo 
challenged on ground of legal necessity 

Gthi 

Redemption — Mortgagor dispossessed 
from plot comprised in mortgage acquies- 
cing in such dispossession— lie cannot 
put forward claim for profits 57 

Where consideration amount is denied 

by defendant, plaintitl has to prove its 
genuineness 

Mortgagor and Mortgagee 

Mortgagee obtaining possession of 
plots exempted from mortgage and asses- 
sing oxproprietary rent against mort- 
gagor He inust bo presumed to have 
enjoyed their profits and must be made 
liable to account for them 255c 

Alortgagee in possession — Lambar- 
dar, one of co- mortgagors, realizing rent 
from mortgaged land-Mortgagee, though 
■entitled to claim aooounting under Oudh 
Rent Act, failing to do so— Liability of 


Mortgagor and Mortgagee 

each mortgagee being separate question 
regarding profits of that land cannot be 
gone into in redemption suit 255t2 

Mortgagee in possession alleged to 

have made unlawful realizations — No 
presumption can be made against him 

255/ 

Mortgagee held responsible to account 

on basis of gross rental — He can realize 
arrears of rent 255{? 

Musealman Wakf Act (42 of 1923) 

(Per Full Beyich) Muttawali not 
admitting or denying wakf — District 
Judge has jurisdiction to take proceedings 
(Srivastata, J., contra) (FB) 210a 

Applioation does not depend on atti- 
tude of muttawali (FB) 210c 

Duties if not voluntarily performed 

should be enforced (FB) 210rf 

Revision lies if requirements of 

S. 115, Civil P. C., are fulfilled — Civil 
P. C. (1903), S. 115 (FB) 210/ 

Mussalman Wakf Validating Act (6 of 1913) 

S. 3, 'proviso — W'akf — Word “wakl” 

should not only satisfy definition in S. 2 
but also satisfy proviso to S. 3 7lfe 

5. 3 (a) (b) — Profits of wakf property 

can be siient for maintenance of muttawalis 
and their children 71c 

Negotiable Intlrument* Act (26 of 1881) 

S. 79 — Limitation Act (1903), 

Art. 73 — Suit on pro note, accompanied 
by security bond, can be maintained after 
three years but more interest than is 
legally recoverable on it cannot be 
claimed 286 

N. W. P. and Oudh Land Revenue Act (2 of 
1901) 

S. 231-Civil P. C, (1908), 0. 32. 

R. 7 — 0. 32 does not apply to proceed- 
ings under S. 234 44 

Oudh Chief Court Rules (Civil) 

li. 13S— Civil P. 0. (1908), O. 5, 

Rr. 9 and 27 — Defendant publio officer — 
Service under R. 27 is discretionary — 
Discretion is not taken awav by Oudh 
Civil Rules, R. 138 ' 3'26ft 

B. 190 — Oudh Estates Act (I of 

1869), Ss. 13 and 14 -- Estates under 
Act bequeathed to possible but not itn- 
inediato heir — Heir holds bequeathed 
property as estate — Civil Court cannot 
sell it 313a 

B, 190-Civil P. 0. (1908), S. 11— 

Order without jurisdiction cannot ope- 
rate as res judicata — Consent oannot con- 
fer jurisdiction 3136 

B, 282, CL (lO) — Vakalatnama by 

pleader for respondent filed on first date 
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Oudh Chief Court Rules (Civil) 
of hearing— -Courb cau tax only half of 

ordinary fee 

Oudh Courts Act (4 of 1925) 

S. 12— Civil P. C. (1908), S. 109— 

S. 12. Oadh Courts Act, overrides S. 109. 

Civil P.C.. regarding appeals to Privy 
Council — Appeal from judgment of single 
Judge lies bo Bench and nob to Privy 

Council 163 Zj 

Oudh Estates Act (1 of 1869) 

Ss. 13 and 11 — Estcafce under Act 

bequeathed bo possible bub not immediate 
heir — Heir holds bequeathed property as 
■estate — Civil Court cannot sell it— Oudh 
Chief Court Buies (Civil), R. 190 313a 

S. 22 (ll) — Succession under 

S. 22 (11) to estate governed by Act is 
governed by terms of sanad and not by 

rules of Hindu law If 2a 

S, 33 — Award not filed in Pinancial 

Commissioner’s Court within six montha 

after Act is not decree 336c 

Oudh Laws Act (18 of 1876) 

S 15 — Decree means final decree 

63c 

Oudh Rent Act (22 of 1886) 

S. 4: (l)— Policy of Act stated 796 

Ss. 20 and 52 — Relinquishment 

without surrender of possession is in- 
effectual 

S, 127 — When tenant occupies grove 

for cultivation, his tenure ceases 59 

Oudh Sub-Settlement Act (26 of 1866) 

Sell. 1. E, 10— Holding land previ- 
ously as sir or nanuar is necessary for 
subsequently claiming under-proprietary 
title — Hence such title cannot be claimed 
in abadi unless grant is proved 290 

Pardanashin Lady 

Knowledge and understanding 

Deeds executed by pardanashin lady 
should receive special consideration In- 
dependent legal advice is not itself es- 
sential — Disposition must be substan- 
tially understood by her Burden of 
proof to prove settlor’s mind is on those 
setting up the deed 1236 

Penal Code (45 of 1860) 

S. 84 — It is not every degree of un- 
soundness of mind that will oust ordi- 
nary procedure of criminal Courts Pro- 
cedure in cases of lunacy at time of trial 
and at time of commission of offence is 
different and leads to different conse- 
quences — Criminal P. C. (1898), S. 465 

X 90 

Ss. 149 and 304— Riot causing death 

of person — Accused ring-leader of one 
faction— Sentence of transportation for 

1932 Indexes (Oudh)— 3 


Penal Code 

life reduced to one for ten years rigor- 
ous imprisonment 24/6 

Ss. 184 and 302— Courb is nob con- 
cerned whether S. 84 is too narrow cr 
drastic — Accused killing woman through 

iealousv was sentenced to transportation 

186 

5. 299, Expl. 2 — Death avoidable 

by proper treatment Fact does not 
take away case fiom operation of S. 259 

279a 

S. 302 — See Evidence Act, S. 27 321 

Ss. 302 and 30i — Murder or culpa- 
ble homicide — Distinction between cul- 
pable homicide and murder explained IbGa 

jS. 302 — Sentence — Accused aged 25 

— Deceased father-in-law refusing to send 


wife of accused — Transportation for life 
held sufficient 1866 

■ -S. 302 — Extenuating circumstances 

illustrated — Accused sentenced to trans- 
portation for life 1156 

— —S. 302 — Court should not be guided 
by any medico-legal theory opposed to 
law — Criminal trial 18a 

S. 302 — Evidence Act (1872), S. 133 

— Criminal trial— Accomplice — Pert'on 
opening door to persons committing mur- 
der and helping them to burn the cor- 
poses is accomplice 11a 

Ss. 304 and 325 — Deceased taking 

cattle of accused to impound them asked 
by accused bo release them and on refusal 
belaboured with lathis — Deceased dying 
after few days — No injury proved, to 
have been inflicted on vital parts — De- 
ceased found to be suffering from en- 
larged heart — Accused held to be guilty 
under S. 325 and nob under S. 304 2796 

Ss, 304 and 149 — Riot causing death 

of person — Accused ringleader of one 
faction — Sentence of transportation for 
life reduced to one of ten years’ rigor- 
ous imprisonment 2476 

S. 363 — Knowledge of kidnapping or 

abduction is essential — Word “know- 
ledge” explained 28 

S. 391 — Evidence as to indentifica- 

tion must be looked at with caution 3176 

^ ‘S. 397 — Words “uses any deadly 

weapon ’ include case where person only 
levels revolver against another — Firing 
is nob necessary l03a 

S. 398— S. 398 does not apply to 

case in which robbery has been actually 
committed 1036 

S. 408 — Servant receiving sums for 

master and neither paying them to him 
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Penal Code 

nor accounting for them has misappro- 
priated those sums 145a 

-S’. 411 — Connotation of word “be- 
lieve” explained 251(2)6 


Po ssession 

Possession is not same as user 


51 ^^ 


Practice 

Admission — Issue on mixed question 
of law and fact framed — Evidence given 
Counsel making admission during final 
address to Court — -That question can yet 
be argued in appeal 1726 

'Second appeal — New ground cannot 
be raised 244c 

Stay of Matter subjudice in civil 
Court Criminal trial should be staved 

I, ^ 316 

Precedent 

Principle stated It is necessary to 
see what were facts of case in which de- 
cision was given, and what was point to 
bo decided 906 

Promisiory Note 

Evidence Act (1872), S, 91 — 

Money lent on pro-note— Pro-note insulfi- 
ciently stamiied and hence inadmissible — 
Gretlitor can recover his money in spite 
of S. 91 by orally proving advance — Con- 
tract Act (1872), Ss. (i2 and 70 (FB) 235 

Provincial Insolvency Act (5 of 1920) 

9 — Application to adjudge person, 
formerly in service of applicant, insol- 
vent on ground of having embezzled 
money collected from debtors is not com- 
petent IQY 

S. 28 (2) a7id (4) — Property acquired 
by adjudicated insolvent also vests in ro- 
ceivor Hence transfer of such property 
is void Provincial Insolvency Act 
(1920). S. 53 244a 

S. 53 (as amended by Act 10 of 1930) 
Amendment has retrospective olVect 207 
Ss. 53 ayid 28 (2) and (4) — Property 
acquired by adjudicated insolvent also 
vests in reoeiver—llence transfer of such 
property is void t'44a 

S'. 53 {as amended by Act 10 of 
1930) 8. 53, as amended by Act 10 of 
1930, applies to proceedings ponding 
when the Act camo into force 77(l') 

S. C)9 (o) (ij) Gift of immovablo 
property by insolvent is as much punisb- 
ab 6 as mortgase by him under S. (li) (c) 

(») ^ 61c 

S. 75— Order by Subordinate Judge 
as insolvency Court-Only one appeal 
lies against such order and that too with 

District Judge— liovision and not appeal 

may he to High Court 01 ,^ 


Provincial Insolvency Act 

" 5, 75 — Not only person aggrieved 

but any creditor can appeal 616 

-S. 78 (2) — Period of limitation for 
execution of decree is suspended so long 
as insolvency proceedings are pending — 
Civil P. C. (1908), S. 48 69a 

S. 78 (2)— Civil P. C. (1908), S. 48 

y— Decree. holder prevented from apply- 
ing for execution due to special provi- 
sions of law should be protected 696 
Provincial Small Cause Courts Act (9 of 
(1887) 

S, 25 High Court can interfere only 
if the case is mismanaged by trial Court 

^ _ 283a 

S, 25 Powers are discretionary — 
Point not taken in lower Court cannot be 
allowed in High Court 230 

S, 25 — Action can be taken under 
S. 25 even if other remedy is open — Civil 
P. G. (1908). S. 115 106 

S. 25 — High Court can exercise 

powers to prevent miscarriage of justice 
or gross illegalities 60 

Record of Rights 

Entries in cannot determine legal 
status of person whose name is entered 
therein 172c 

Registration Act (16 of 1908) 

Ss. 34 and 35 — Statement by counsel 
on behalf of client that hisclient doesuot 
object to registration of document but 
reserves his right to challenge its vali- 
dity amounts to admission as to its exe- 
cution 178a 

Religious Endowments Act (20 of 1863) 

S. 14 — No land endowed for sup- 
port of temple — 3. 14 does not apply 

(FBjl526 

Specific Relief Act (1 of 1877) 

S. 9 — Section does not bar revision 39 

S. 21 — See Contract Act, S. 28 265 

S. 31 — See Mortgage, redemption 123o 

Succession Act (39 of 1925) 

213 — Person governed by Succes- 
sion Act executing will — Claim based 
upon such will — Probate must be ob- 
tained before it can be established 866 

S. 306— Sfo Civil P. 0., R. 1. 0. 93 

lG5a 

Transfer of Property Act (4 of 1882) 

S. 27 — Award in respect of religious 
endowment agreed by parties as binding for 
providing appointment of sons of dedicat- 
or as manager each for term of 21 years, 
in succession, and after them oldest sou of 
each of these sons each for same term — 
Eldest son of dedicator acting as manager 
for 21 years — Second son dying before ex- 
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Transfer of Property Act 

piry of term of 21 >ear3 and third son 
dying before second son — -Principle under- 
lying S. 27 held applicable and eldest son 
of first son of dedicator held entitled to 
succeed as manager after death of second 
son Ihl 

S. 39 — See Hindu law, Maintenance 

AOb 

S. 53 — Preference to one creditor — ■ 

Transactions are not void 40a 

Ss. 54 and 118 — Transfer followed 

by delivery of possession, not effected by 
registered instrument, but acted upon for 
about 30 years — No evidence to prove its 
value 30 years ago — Transfer is valid 

135a 

S, 55 (4) — Lien of purchaser of im- 
movable property on property purchased 
is ineffectual against transferee for value 
without notice 88 

Ss. 58 and 100 — Oral agreement to 

execute mortgage does not constitute 
mortgage 545 

6. 67 — Limitation Act (1908), Art. 

132 — Eight of foreclosure can be con- 
trolled by contract contrary to provi- 
sions of S. 67 1786 

Ss. 74 and 101 — Mortgage executed 

to discharge prior mortgage — Money left 
in mortgagee's land for that purpose — 
Mortgagor to be personally liable for any 
excess found due — No intermediate en- 
cumbrance — Intention was to extinguish 
prior mortgage and no question of sub- 
rogation would arise 2556 

S, 74 — Mere lender of money is not 

entitled to subrogation 54a 

S. 76{g) — Mortgagedeed contemplat- 
ing accounting between parties at redemp- 
tion time — Accounts to be taken from 
1314-P to 1336-F — Mortgagee producing 
no accounts from 1314 to 1331 but rely- 
ing only on patwari’s papers — Accounts 
submitted for later years found incorrect 
and incomplete — Patwari’s papers were 
not accurate accounts and could not be 
relied on — Every presumption could be 
made against mortgagee 255fi 

S. 76 (g)— Every mortgagee in pos- 
session is under statutory liability to 
keep full accounts, i. e., even of unautho- 
rized or wrongful realizations — In case 
of failure to do so Court can make every 
presumption against him 123d 

— ^ — S. 76 ih) — Mortgagee in possession 
not producing proper accounts — Court 
can calculate amount due on basis of 
gross rentals 123e 
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Transfer of Property Act 

S. 91 — Donee from Hindu widow 

can redeem after donor’s death — Mort- 
gagee cannot dispute plaintiff's title 
which is only voidable — Hindu law, 

Widow 342a 

S. 92 — (as amended in 1929) — No 

right of subrogation unless mortgage is 
redeemed in full 268c 

Ss. 93 ajid 68 — Anomalous mortgage 

— Eights and liabilities of parties are to 
be determined according to contract bet- 
ween parties and not by S. 68 176c 

S. 100 — (as amended by Act 20 of 

1929) “Charge cannot ordinarily be en- 
forced against transferee for value with- 
out notice 336 

S. lOi — Scope — Payments made to 

prior mortgagee are to be regarded as 
purchases pro tarrto of prior mortgage 

3146 

S. 101— See Civil P. 0., S. 11 268a 

S. lOi — (as amended in 1929) — In 
absence of puisne encumbrance, there is 
no presumption in favour of intention to 
keep prior encumbrance alive 2686 

S. 101— Sec S. 74 , 2556 

S. 103 — Charge holder can enforce 

payment against whole or any portion of 
property charged 336a 

S. 118— See S, 54 135a 

Trusts Act (2 of 1882) 

^ Ss. 56 and 09— A selling his rights 

under a pro-note executed by B — B hold- 
ing decree of sale by assignment — B as- 
signing decree to G who undertook bo 
satisfy debt due on pro-note — Purchaser 
of pro-note is entitled to recover amount 
due on it from C 82 

U. P. Court of Wards Act (4 of 1912) 

S. 18 — Claim nob notified as sought 

to be made out in suit— Claim is deemed 
to be discharged 311 

U. P. Excise Act (4 of 1910) 

S. 50 — Non-recording of reasons for 

suspecting presence of articles offending 
against Excise Act before search though 
irregularity does nob vitiate proceedings 

249 (2)a 

Ss. 50 and 53 — -Sub-Inspector com- 
ing to know of illicit distillation going 
on in two places in village and proceed- 
ing with Head Constable and searching 
one premises himself and Head Constable 
searching another — There is no irregu- 
larity 249 (2)6 

U. P. Land Revenue Act (3 of 1901) 

Ss. 106 and 233-K — “Partition” 

explained — Cognizance of suit with res- 
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U. P. Land Revenue Act 

pect to j)artifcioa by civil Court is barred 

(FB) 199c 

Ss. Hi, 11'2 aud 233-7v — Partition 
proceedings — (Question as to title that 


could havo been iiiised not raised — Parti- 
tion completod—Parbios are debarred 
fro:n raising such (luesbion in civil Court 

(FB) 199r? 

Ss, 111 cnid 1 1 2 —Signihcance of 
decrees under S. Ill (3) exidained 

(FB) 199/t 

■ 'S. Ill No decree piissed under 

Constructivo res judicata does 
not appl> — Civil P. C.. S. Hi (FB) 199o 
~ 6'. Ill (l) — (Question of proindetary 

title previously decided bv Court of com- 
petent jurisdiction— -S. HI ( 1 ) does not 
bar Povenue Court’s jurisdiction to 
decide it again (FB) vm 

- 120— Expropriotary rights not 
given to party at partition cannot bo 
claimed latei — Partition record is con- 
clusive as between parties to partition 

8a. 

*S’. 12(1— Exproprietary rights given 
to party at partition — Entry of land in 
rent column of revenno papers at blla 
tastia No rent fixed— Such omission of 
partition ofVicer is not sutlicient to des- 
troy oxpropriotary riglits 

‘S. 233-7yr a}id Chap. 7 — llevenuo 
Courts liave oxclusivo jurisdiction to 
decide Questions of title in partition 
proceedings (FB) 19% 

^ iS'.s’. 233.7v — l^juostions of title alTeet- 

ing partition are exclusively within 
jurisdiction of Kuvonuo Court (FB) 199: 

S. 22o-/v — Cosharer suing for de- 
claration in civil Court that lie is su- 
Itoric»r proi»riolor of certain plots of land 

— Previously these plots declared to he 

under- proprietary in i>:u'tition prooeed- 
ings Civil suit is l)arred l)v reason of 
S. 233-lv— Per Wazir Hasan. A. C. J. in 
1 Lurk. 318=d./.7ih .192(1 Oudh 33v^=93 
I. C. 378 and (1 H9=r.l, I.E. 

1931 Oudh 21:^129 I. C. 173 and 7 

(}. ir. N. HOd, Overruled (FB) 199> 

iS . 2i)3-7v I'artition pvcceodings — 
(\UGStion arising as tt) title of piaiprietor, 
etc.— One coOiaror filing civil suit for 
declaration that ho is sole owner of en- 
tile mahal buit is not barred bv 

S. ':?33 K (FB) 




U. P. Land Revenue Acfc 

S. 223-K — ’‘With respect to parti- 
tion” — Term explained (FB) 199;^ 

U. P. Municipalities Act (2 of 1918) 

S. 97 — Provisions of S. 97 are 
mandatory (FB) 193a 

S. 97 — Sec— Contract Act, S. 65 

(FB) 193rZ 

Ss. ISO. 186, 307 and 318— Con- 
structive sanction under S. 180 (3) — 
Notice under S. 186 is unwarranted — 
Disobedience of such notice is not oflonce 
under S. 307 — No appeal under S. 318 
was preferred is immaterial — Plea of 
illegality of notice can be taken as 
defence to prosecution under S. 307 306a 
iS. 298-H (c) — Rules framed under 
bye-law R. 2 — E living in house of ac- 
cused — Son of accused bringing H to that 
house— One woman asking H to pay 
Rs. 10 for sexual intercourse with E — H 
paying — Money handed to son of accused 
— IR’idenco held insuflicienb to prove 
that accused kept brothel 986 

8. 320 — Scope of, enunciated 3066 

S 326 (3) — Applicability (FB) 193e 

Will 

Construction — Will held to have 

devised absolute estate on devisee 327a 
Construction — Unless proved con- 
trary devisee gets whole interest of 
testator in property bequeathed 3276 

Construction — Interpretation of will 

doubtful — Codicil may be referred to to 
interpret it 327^ 

Construction — Absolute estate is 

devised by words such as “malik 

inusta.i 61 tf 

Construction — Devisee with general 

power of transfer and appointment — 
Devisee gets absolute estate 327j 


Succession — Law of inheritance ap- 

l>licable to devisee has its course in spite 
of wishes of testator to contrary 3'llk 
Testators in India often wish to re- 
strict devolution of absolutely devised 
property 

Construction- 


327Z 

Absolute estate oou- 

327m 


means deed 


327c 


ferred— Gift over is void 

Words and Phrases 

'Ikraruama” literally 

of declaration 
' linlak’’ means “property owuaV’ 

327(? 

“Rasnashin" and “Janashin” — 

Terms explained 3276 
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A. I. R. 1932 Oudh 1 

Wazir Hasan. 0. J. and 
Spjvastava, J. 

Ar'fiir Mirza Beg and others — Appel- 
iaafcg, 

V. 

L'tchhmi Narahi and others — Raspon- 
danfcs. 

Firsfc Appeal No. 44 of 1930, Decided 
on 9dh September 1931, against decree of 
Sub-Judge, Sibapur, D/- 18bh December 
1929. 

(a) LimUatioa Act (1908), S. 19— English 
authorities are not helpful to decide questions 
regarding acknowledgment in Limitation Act, 

There is a fiiadameatal difference in the 
theory of acknowledgment according to the Uw 
in India as compared with the law of Englind. 
In England the acknowledgments or part pay" 
ments in order to be eSecbive must be such as 
to amount to a fresh promise to pay. Under the 
Indian law no promise to pay either express or 
implied ^ is required. Therefore the English 
authorities oinnot afford any guidance in deter- 
mining the question regarding acknowledgment, 
which must be dsoided on the proper construc- 
tion lot the provisions of the Limitation Act: 
Boldin J V. La«5.(lS63)32 L. 7, C7t.219; Chinncnj 
V, Evans, (1864) 11 H. L. 115; Lexoin v. Wilson, 
(1S35) 11 .4, G. 639 and Nevobould v. Smith (1889), 
14 .4. C. 423, Bef, [P 4 G 2] 

(b) Limitation Act (1908), S. 20— Part pay- 
ment — Fresh Limitation starts against payee 
as well as all other persons. 

Part payment by any person liable to pay the 
debt gives a fresh period of the limitation not 
only against the person making the payment 
hut against all other persons. [P'5 0 1] 

y (c) Limitation Act (1908), S. 19— Acknow- 
ledgment by mortgagor gives a fresh start of 
limitation even as against subsequent mort- 
gagee whether subsequent mortgage is effec- 
ted either before or after such acknowledge- 
ment. 

An acknowledgment by a mortgagor can be 
used against a subsequent mortgagee as giving a 
fresh period of limitation in favour of the prior 
mortgagee and as agiinsb the subsequent mort- 
gagee whether the subsequent mortgage is made 
before or after the acknowledgment has been 

1932 0/1 Si 2 


made because whether the mortgage is made 
before or after the aeknov/ledgment, in either 
case the subsequent mortgagee derives his title 
from the mortgagor: 1 C. L. 7. 337; A, I, R, 
1925 Mad. 1103, not Foll.i 32 Gal. 1077; 62 I. C. 
^3, 51 7. C. 829; A. I. R, 1930 Oudh 56 and 8 0* 
IF. N. 522, Rel. on. [P 5 0 1] 

fdj Limitation Act (1908), S. 19— Acknow- 
ledgment mast be made by person possessing 
some interest in right or liability. 

An acknowledgment of liability or right pre- 
supposes an acknowledgment by a person posses- 
sed of some interest which can be bound by the 
acknowledgment. If the psrson making the ack- 
nowledgment has no interest whatsoever, then 
such acknowledgment would not have the “legal 
quality” of an acknowledgment and can there- 
fore be of no consequence: Chinnery v. Evans 
(1861) 11 H. h. 115,. Ref. [P 6 C 2] 

(e) Mortgage — Where consideration amount 
is denied by defendant, plaintiff has to 
prove its genuineness. 

In a suit on a mortgage bond where the con- 
sideration of the mortgage deed is denied by the 
defendants it is the duty of the plaintiff to prove 
that the consideration was real and genuine. 

[P 7 6 2] 

P. L. Baiierji and Makund Behari Lai 
— for Appellants. 

M. Wasim, AliZaheer, Oh. Narain Ear- 
kauli and B. B. Ram Prasad Yarma — for 
Respondents. 

Judgment. This appeal arises out of 
a suit based on a mortgage deed. It was 
executed on 16th November 1912 by 
Hamid Mirza Beg and Amir Mirza Beg de- 
fendants 1 and 2. in favour of L. Lachhrai 
Narain alias Babbaji, plaintiff 1, for a 
sum of one lakh of rupees inrespeot of the 
mortgagors six annas share in 34 villages 
forming part of Taluka Aurangabad°in 
the Sitapur District. The mortgage is a 
simple one and carries interest at the rate 
of 1 per cent per mensem compoundable 
with six-monthly rests. The term fixed 
in the mortgage was ten years and the 
mortgagee was also authorized to sue for 
the mortgage money in case of the mort- 
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f?:ir;oi's’ iJiiluro to pay the full interest 
for iour half-\ early periods. Plaintilfs 
2 to 4 are uiemhers of a joint and undivi- 
ded Tiindii fairiily aloiif* with plaintiU 1 
and the letnainin,^ plaintilTs 5 to are 
assignees in respect of a ]u5 U-sharo in tlio 
inort,e,af’o deed in suit. Tlie plainLilis 
released two villages Bal-ichhirwa and 
luigiiunat.hpur with their liainlots from 
their security and confined tlieir claim to 
the mortgagors’ share in the remaining 
32 villages. 

Defendants 3 to 90 wore impleaded as 
sul>so>iuenb transferees of the mortgaged 
] reperty. i)ofendants 92, 91 and 90 are 
suhmoi I gagtos of plaintiffs 1 to 3 in res- 
pect 01 tlio mortgage deed in suit. De- 
fendants 91 and 93 are transferees of the 
two suhsocpiont mortgages hold hy plain- 
tiff 1 in resiiect of the mort gaged property 
in suit. Lastly defendants 9G to 99 wore 
niado ]iarty defend :ints hecauso of tiiolr 
having attached tiio property in suit in 
execution of tlioir money doeroo against 
the mortgagors. 

In order to save limitation the plain- 
tiffs sot up certain acknowledgments of 
the mortgage deinl in suit imide liy 
defendants 1 and 2 in 1917 anl 191S. 
The relief claimed was a decree for 
Ks. 4,95.000-11-3 in default of t lie pay- 
mert of which tlio proi-orty was to ho sold. 


Tlio defendants pleaded that the mort. 
giuie deed in suit w as witliout considera- 
tion and that the earlier pro-notes and 
debts montionod in the deed in suit were 
hctilit-us and wit hcul consideration. They 
alleged that defendants I and 2 wore of 
extravagant hahits living beyond their 
income. They further averro*! that de- 
fendants 1 and 2 executed luo-notes and 
mortgage deeds in favour of the plaintilT 
in anticipation ofthoir cstatohoing placed 
under the management of the Court of 

Wards, so that, the money duo in respect 
of them could ho reali/'.od from the Court 
of Wards, the plaint iff having ro|>rosented 
tliat on his realizing the money from Mie 
Court of Wards ho would give it to the 
defendants after deducting 19 per cent 
of it for his romuuoration. They also 
]iloadod tliat the suit, was harrod hy limi- 
tation. Some other defences were also 
raised, hut they are no longer important 
and need not he taken not ice of. 

The learned Suhordinate dudgo framed 
eight issues and o,imo to tlio conclusion 
that the mortgage deed in suit was 
for consideration only to the extent of 


Its. 22,04^-7-0, the rest of the consider:^- 
tion being fictitious. lie als ' found that 
the acknowle Igiiients of liability in res- 
pect of the mortgage d 0 £<l in suit mads 
bv defendants 1 and 2 had the effect of 
extending limitation against the mort- 
gagors as well as tlieir transferees, whe- 
ther prior or subsequent to the date 
of acknowledgment, and the claim was 
tliorofore within limitation. He accord- 
ingly gave the plaintiffs a decree for 
sale in respect of the mortgaged pro- 
perty with the exception of the two vil- 
lages released by them for recovery of 
the aforesaid amount of Ks. 22,048-7-0 
together with interest thereon at the con- 
tractual rate till the date fixed for pay- 
ment with future interest at G per cent, 
lie further directed that the amount due 
to submortgagoes. defendants 92, 94 and 
9 j, should he paid first out of the sale pro- 
ceeds and the balance paid to the plaintiffs. 
Only three of the defendants, namely, Amir 
Mirza Leg, defendant 2 , and two of the 
subsequent ino-rbgagees, Mt. Krishna Bibi, 
defendant 43, and Ganesh Prasad, defen- 
dant 90. have apjioaled to this Court. The 
plaint ifis-respondonts have tiled cross-ob- 
jections. In the first place It lias been con- 
tondod on behalf of the two apv'ellants 
wlio are the subsequent mortgagees that 
the acknowledgments of liability made by 
the mortgagors cannot extend limitation 
against thorn as the transfers in their 
favour were made before the making of 
the acknowledgments hy the mortgagers. 
The acknowledgments relied lU'on by the 
plaintilVs are to he found in twomortgage 
deeds executed by Hamid Mirza. namely, 
Dx. 21 . dated 3Ut danuary 1917andEx.4 
dated Pith duly 1918 and in a deposition 
of Amir Hlrzi, P'x. 7, dated 29th duly 
1917, It may ho noted that defendant 43 
Krishna Bihi, who is appellant 2, is a 
niortgacoe under a mortgage deed. lix. 27, 
dated 27th A^etoher 1915 and defendant 
99. tlanoHi Prasad. • appellant 3. is a 
mort 'aece under the deed lax. 17 dated 
lit h danuary 191G, 

Mr. Psavo Lil Banorji, the learned 
eouu'ol for the appellants has not ques- 
tioned the sutVieioncy of these acknow- 
ledgments made hv Hamid Mirza and 

Amir Mirza in 191 i and 1918. He has 

however strenuously argued that the 
mortgages in favour of Krishna Bihi and 
Ganosh Prasad having been executed be- 
fore t ho said acknowledgments were made* 
they cannot bo said to have been made 
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by a parson through whom the appellants 
derivei title or Uaoility within tha mean- 
ing of S. 19, Lim. Act. Reliance has ’-.eea 
placed upon several English and Indian 
decisions in support of tha argumont. 
Before we refer to the English decisions 
it will be convenient to quote so much 
of the provisions of the statutes of limi- 
tation, which vvera tha subject of con- 
struction in these cases, as is necessary 
for the present purpose. 3 and d Wm. 
IV C. 27, S. dO provides: 

“ that no action or suit or other proceedings 
shall be brought to recover any sum of money 
secured by any mortgage, judgment, or lien, or 
otherwise charged upon or payable out of any 
laud or rent, at law or in equity, or any legacy, 
but within 20 yevra next after a present right to 
receive the same shall have accrued to some 
person oapable of giving a discharge for or re- 
lease of the same unless in tbe meantime some 
part of the principal money, or some interest 
thereon, shall have bean paid, or some acknow- 
ledgment of tha right thereto shall have been 
given in writing signed by the person bv whom 
the same shall be payable or his agent, to the 
person entitled thereto, or his agent.” 

Section 42 of this statute deals with 
actions for recovery of arrears of rent or 
interest and provides that no such arrears 
shall be recovered, 

“but within six years next after the same res- 
pectively shall have become due, or next after 
an acknowledgment of the sime in writing shall 
have been given to the person entitled thereto, 
or his agent, signed by the person by whom the 
same was payable, or his agent.” 

I Viet. 0. 28 makes provision for ac- 
tions by a mortgagee to recover the land 
“ al^any time within twelve jears next after 
the last payment of any pirt of the principil 
money or interest secured by such mortgage.” 

Bolding v. Lane (l) was a case the 
decision of which turned on the true con- 
struction of S. 42, 3 and 4 Wm. 4 G. 27. 
In this case it was held by Lord West- 
bury that an acknowledgment by a mort- 
gagor of more than six years’ arrears of 
interest being due upon first mortgage 
does not preclude a puisne mortgagee 
from relying on the statute of limita- 
tions. 

In Ghinnery v. Evans{^) the facts were 
that a mortgage was made of estates in 
Ireland, the estates being situate in 
three counties, Cork, Kerry, and Lim- 
erick. After that mortgage had been made 
the mortgagee presented a petition for 
the appointment of a receiver. Accor- 
dingly a receiver was apnointed. The 
^ 

(1) [18t)3] 32 L. J. Ch. 219=1 Deg. J. & S. 

122=1 N. R. 248=9. Jur, (n. s.; 506=7 

L. T. 812=11 W. R. 386. 

(2) [1864] 11 H. L. 0. 116. 


receiver entered into possession of tha 
Limerick estate alone and from the rents 
received by him tbe interest was paid on 
the mortgage. Subsequently the equity 
of redemption of tbe estates situate in 
tbe counties Cork and Kerry was .'■old and 
conveyed by the mortgagors to diii'erent 
persons. The interest continue':! to be 
paid on the mortgage out of the Limerick 
estate exclusively. The question arose 
whether the mortgage still continued to 
attach to the Cork and Kerry estates. 
It was held that the payment by the re- 
ceiver out of the rents of the Limerick 
estate was a payment which in law must 
be considered as made by the mortgagor 
in respect of the mortgage debt, and 
therefore prevented the statute of limi- 
tations operating as a bar to tha demand 
as to any of the estates cemprisad in tha 
mortgage. Lord Westbury in tha course 
of bis judgment observed that the words 

by the person by whom the same shall 
be payable, or his agent” in S 40,3 
and 4 Wtn. 4, C. 27 applied to both tha 
cases, that is to say, to the case of pay- 
ment of interest as well as to the case of 
acknowledgment. In dealing with an 
argument raised before him that tlie view 
of the statute adopted by him in this case 
interfered with the view taken by S. 42 
of the statutes in the case of Bolding v. 
Lane (1), which v/as decided by him in 
the Court of Chancery, ho observed as 
follows: 

“ But, my Lords, that arises upon a different 
section, and in reference to a different matter. 
The case of Boldi)i\j v. (1) decided this; 

that if there wero several incumbrances upon 
the same Ivad, ranking in a series one after the 
other, payment made by the mortgagor would 
not keep alive the right of the first mortgagee 
to arreirs of interest as against the second mort- 
gagee. I think that that does not at all in- 
terfere with but, is in perfect harmony with 
the view which I now suggest to your Lordships 
to adopt. What was decided in Boldinj v. 
Lane (1) was this; that the words, ‘ the person 
by whom the same is payable, or his igont ’ 

were words of such large import and metnmg 

that they would not only comprehend the mort- 
gagor and his personal representaiives, upon 
whom the contract would be personally bind’n*?, 
but would also include the second or third mort- 
gagee, by whom the principal and interest due 
to ibe first mortgagee might with propriety be 
said to be payable, inasmuch as the estate and 
right 'of the second mortgagee was subject and 
posterior to that of the first mortgagee, and ho 
would be entitled to redeem the first mortgage 
upon the payment of the principal and ioteue^. 
Accordingly, the effect of that acknowledgment 
in writing given under S. 42 was confined 
by that judgment, and I think correctly, to the 
interest of the individual giving that aoknow 
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IcdgiTient. That however refers totally to dif- 
ferent matter from the mitlor which is now be- 
fore vour Lordships, and which arises upon 
8. 40*of the 3 and i Will. 4. and on the other 
itutc to which I have already called your attcu* 
lion.” 

A similar question came before their 
Loidsiiips of the Privy Council on appeal 
from the Supreme Court of Canada in 
[jCio/h V. Wilson (3). The case was gov- 
( 3 vno 1 l)y the provisions of Cl. 81 of the 
Consoliclatod Statutes of New Brunswick. 

S). ‘2'.) of this statute deals with actions 
to lecov’cr money secured on land and 
loiiaoios arid provides a limit of 20 years 
after the riifht accrued 

*• in the meantime some part of the 

piincipxl niont'V or som> intcrofjt thereon sh\ll 
h ive I"'' !! paid, or som-- acl;nowledgmcnt of the 
vi' ht thereto shall have been given in writing 
^i- ned I'V the ))ei?on by whom the same shall 
pnval)lo or his ag^mt.” 

Section 30 of the same statute runs 
as follows: 

“ It shall and maybe lawful for any person 
untitlello or claiming under any mortgage of 
land to m:ike an entry, or bring an action at 
law or suit in e<iuily to recover such land at 
anv time within twenty years ne>;t after the 
lipd payment of any part of the principal monev 
or intereH secured by such mortgige. such pn- 
ment In'ing undo witliin twenty y.-ars after the 
right of eiitrv first accrued, although more than 
tx^eutv vears miy have olipsed since the time 
at wh'ieh tlu- right to mike such entry or bring 
such action or suit in ejuity shall have first 
acerued. anything in this chapter to the ean- 
trxry notwilhstauding.” 

In tliis cisQ two ]iorsons TIowo and 
White oxocutol a ioint and several bond. 

As between Ilowo and White tlto 
httor was a surety iiut they wore l)oth 
lu'incijjal delitors to the obligoo. On the 
same d ay etch of them mortgaged some 
liroi'Gi'ty to the cidigoe to secure tlu 
bond debt. White’s morr.gige eqircssly 
provided that if lie and ITowe or either 
of them jiaid tiie principal and interest 
according to tlio conditioug of t!io bond, 
tlio mortgage deed was void, otherwise 
it would remain in full force. Interest 
on the debt was paid regularly by ITowe 
up to a certain date. Wlion the uiort- 
gagoo brought a suit for foreclosure and 
sale of tiio proiurty comprised in tlte 
mortgages the question arose whether 
the payments of interest male by Howe 
prevented time from running in favour 
of White. It wt-s lield by tlieir Lord- 
ships of the Privy Council that the rule 
tdiat the only person wliose payment on 
account will prevent foreclosure from 

(::) flSSf.J U A. G. u3l)-5:) L. -1. P. 0. 73 -Oa 

lb. T. no. 


being barred is the mortgagor, or his 
privy in estate, or the agent of either of 
them must, be qualihad so as to iuclude 
any person who by the terms of the 
mortgage contract is entitled to make 
payments. Their Lordships emphasized 
the effect of the legisUtare hiving used 
the word “payment" in S. 30 without 
any (jualitication such as is clearly at- 
tached to the word “acknowledgment” 
in S. 20. They observed: 

“If therefore we fmd that the legislature bis 
used dillerent language about the two cases, wo 
must not readily conclude that it has done so 
by accident or without meaning it.”- 

The same question came again before 
the House of Lords in Nciohould v. S/nBk 
(4), but their Lordships did not considar 
it neoessiiy to o:;pres3 any opinion upon 
tiie construction of the statute. Lord 
Ilerschell described it as “a serious 
question and one of general importanca." 
Lord Macnaghteu observed at p. 428; 

“With regard to the important point on 
which the Court of appeal principally founded 
their judgment 1 desire to say that I express 
no opinion on it.” 

Thus it seems to us that there is no 

oo:nplete harmony in the English deci- 
sions on the subject. The decisions are 
based upon the construction of statutes 
the language of which is not identical 
with tiie language of S. 19, Limitation 
Act. They do not embody any general 
principle which can be regarded as of 
universal application. It has also to be 
borne in .mind that there is a funda- 
mental dilferenco in the theory of ack- 
nowledgment according to the law in 
India as compared with the law of 
England. In England the acknowledg- 
ments or part payments in order to be 
elfoctive must be such as to amount to 
a fresh promise to pay. Under theludlan 
Law no pro.ulso to nay either express or^ 
implied is required. Wo are therefore 
of opinion that the English authorities 
cannot all'ord any guidxneo in detarmin 
ing the tiuostion. which must be decided 
on the proper construction of the provi- 
sions of the Indian Liaaitation Act. 

The Indian legislature has dealt Nvith 
the question ol aokuowledginont ^and 
payment in two separate sections, b. 19 
which deals with acknowledgment pro- 
vides that it must be 

"lua.le in lYriting signoiby tho piriv agaiust 
whom such property or right is claimed, or by 
some person through who.n he derives title or 
I i > hilitv.” 

"to [lSS2j 11 A. C. 423. 
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Section 20 which deils with payment 
provides that the payment should be 
made 

“by tho person liable to pay the debt or legacy 
or by his agent duly authorized in this behalf.” 

So it will be found that the legisla- 
ture has used different language about 
the two cases and to use the words of 
their Lordships of the Privy Council 
quoted above 

“we must not re?«dily conclude that it has done 
so by accident or without meaning, it.” 

The learned counsel for the appel- 
ilants conceded and all the authorities 

I 

in this country are agreed that part pay- 
ment by any parson liable to pay the 
debt gives a fresh period of tho limita- 
tion not only against the person making 
the payment but against all other par- 
sons. S, 19 allows acknowledgments to 
be made either by the party against 
whom such property or right is claimed 
or by some person through whom he 
derives title or liability. If the section 
had confined the 'acknowledgment to the 
person against whom the right is claim- 
ed then there should be no doubt that 
an acknowledgment by a mortgagor 
could not be used against a subsequent 
mortgagee but the section does not stop 
there. It allows acknowledgments to 
be made also by ‘’some person through 
whom he derives title or liability." The 
question therefore arises whether a sub- 
sequent mortgagee does or does not 
derive title or liability from the morfc- 
igagor. This derivation ’of title is a 
'matter quite intedependent on the mak- 
|ing of an acknowledgment. Whether the 
imortgage was made before or after the 
acknowledgment in either case the mort- 
gagee derives his title from the mort- 
igagor. It is argued that when the sec- 
Ibion makes an acknowledgment by one 
person effective against another on the 
ground that the latter derives title or 
liability from the former the section 
must be deemed to contemplate that the 
derivation of the title or liability takes 
place after the making of that- acknow- 
ledgment. The argument is attractive 
but seams bo us hardly warranted by the 
precise language used by the legislature 
in the section. We cannot adopt this 
construction without reading in it words 
which are not there. It was sought to 
support the argument by using the 

analogy of S. 11, Oivll P. C. It was 
argued that the words between parties 


under whom they or any of them 
claim" used in S. 11 have always been 
construed to apply only to transferees 
in whose favour the transfer was n^ade 
subsequent to the commencement of the 
first suit. It will be sufficient to say 
that S. 11 embodies the doctrine of res 
judicata and privity in estate between 
the parties is one of the essential ele- 
ments of that doctrine. We are not 
aware of any such general principle 
forming an essential element of the rule 
regarding acknowledgments. 

Great stress was also laid upon the 
consideration that if S. 19 is construed 
strictly according to the words used the 
mortgagor could extend limitation 
against a puisne mortgagee by making 
an acknowledgment of a prior mortgage 
even after he has parted with the equity, 
of redemption. The argument does notj 
appeal to us. An acknowledgment of 
liability or right presupposes an ac- 
knowledgment by a person possessed of| 
some interest which can be bound byj 
the acknowledgment. If the person mak-i 
ing the acknowledgment has no interest: 
whatsoever then such acknowledgment' 
would not have the “legal quality ' of 
an acknowledgment and can therefore 
be of no consequence. The following 
observations of Lord Westbury in Chin- 
nery v. Evans (2) which were made with 
reference to a question of payment 
might be usefully quoted in this con- 
nexion: 

“It was said in argument that if such an 
interpretation be given to the statute, it would 
be possible for a stranger to pay the interest to 
the mortgagee, and thereby to keep alive the 
mortgage. It is hardly necessary to deal v/ith 
such an improbable case as that but the answer 
to it, I think would be this: that money paid, 
that is money handed over, by a stranger to tho 
contract under which it was paid, to the in- 
dividual entitled to receive it, would not have 
the characteristics and the legal quality of 
payment. It would be a voluntary render; a gift 
or donation, being made by a party not in any 
respect subject to liability to the individual 
who would not be entitled to receive from the 
person so rendering it any part of tho money 
which -it is supposed would be so paid.” 

Turning now to the decided oases in 
this country it must be admitted that the 
decisions are not uniform. The con- 
struction contended for by the appel- 
lants is supported by the opinicn of 
Mookerjee, J., one of the Judges consti- 
tuting the Bench that decided the case 
Surjirdm Marwari v. Barhamdeo Per- 
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shad (o). This 0 })ii)ion was followed 
l)\ a llanoh of the Madras Court; 

in Yagnanarauana v. Ve)i\'ati Krishna 
J-ino (i)). A contrary view was tak'en by 
Sir I’rancis W. Micloan, G. J., and 
iMitra, J., in Krishna Chandra Saha v. 
Idui rahClia ildra Saha (7), by a Honch of 
ttie Madras Court in Lakshinan v. 

MiiUtmia i'hrttn (s) and by the AlUha- 
l)ad JI'^h(/ 0 ;rti in Arhindiiktih Raiv. 
Jageshar R ii (9). The Sima view has 
I'con followed in two decisions of this 
CcnrI, namely, Nignh AH Khan v. Aqi- 
luHah Khan (lO) ami Ram Sahai v Kiin~ 
mar Salt (ll). In the latter of these 
cases to which one of us is a party it 
was observe 1 that the question i^ not 
ahoucl her free frosn diJliculty and uni. as 
the Iciuslat lire intervenes the intorprota- 
fion put upon thesc'tion in Kigih AH 
]\!inn. V. .IgiliAkih i\hnt{V)) shoubl ho 
adhered to. The appellant has f iilo.i to 
ma!o) out <any compelling reasons to 
justify our inaicinj; a departure from 
the view which has hitherto prevailed 
in this Court. Wo aicordint^ly overrule 
the appellants’ contention. 

Next, it was contendoil for tlio appel- 
lants that the loirnod Iduhordinate Judge 
ought to have excluded froin lus docroo 
villages Khootaanl ITahlra, items 20 and 
20 of the mortgaged lu'oporty, as they 
were oxcopted from the deed. Para. 11 
of the deed provides as follows : 

“fiOt it be noted (hat tlie villi^ios rosorved for 
poclvot oxneiisus a dot'iil of wliiidi is given be- 
low. mo oxecpti’d from tliis deed. 

\’ill;igo J<l)coli with hainlot Kampur. 

\ illago Dalilr i with hamlet of Hrahimpur 
and h nnlct of (ritlia appertaining to Shamsha* 
pur and liudliaiiiM apaort lining to village Ash- 
rafnigir and Chharia, hamlet 1‘hoolpur and 
Bhitauli inclnsivo of hamlets and hamlet 
Mankipur.” 

The reply made on behalf of the plain- 
tif'l's-rosiiondonts was Miat the two vil- 
lages Khoota and Dahlrn with certain 
specifio hamlets wore exempted from the 
deed l)nt otlior hamlets pertaining to 
thrao two villages wore nob exempted 
and for tliis reason the two villages 
named wore iiududod in the list of the 
moi l gaged i>i operty appended to the 
deed. The list of tiio mortgaged pro- 

(r>) [h.ird I 0. fj. .T. a:iT. 

(0) A. 1. p. p,i-r. Atui. iios~sr> 1. 0. -pii. 

(7) ' ie06] AJ Oil. 1077 -‘) 0. \V. X. SOS. 

(8) lPi'211 02 1. 0. SAA. 

(0] [lUlO] r>l 1. 0. 820. 

{ 10 } A. 1. b\ lOAO Oudh 50—121 t. 0. 105=5 
Tiuck. -1 11. 

(11) [lOAl] 8 O. W. X. 522. 


perty attached to the decree is exactly 
the same as that which forms part of the 
mortgage deed. We take it tdiat the in- 
tention of the decree is to conBne it to 
such hamlets of these two villages as are 
not exempted. After this expression of 
opinion by us we trust that there will 
bo no room for doubt on the point. 

ft was also faintly argued by the 
learned counsel for the appellants that 
the rate of interest in the mortgage deed 
namely 1 per cent per mensem cotn- 
poundablo with six monthly rests is ex- 
orbitant and in case the defendants are 
hold for only a part of the consi- 

deration of biio mortgage dead the rata 
of interest should be reduced. Keferonca 
was made to Kxs. 2. 3 and 7G deeds of 
agreoiiients oxocutad by the mortgxgors 
in favour of tlio plaintilTs in relation to 
covt.iin pro-nobos executed by them in 
favour of the All.ihabx'd Bank in wliich 
it was provided that in exse the plainbilT 
who had joined in oxocuting the pro-notas 
0,8 a surety bad to pay to the bank they 
will execute a dead in plaintitl’s favour 
carrying an interest of 1 per cent per 
mensem. These dea ls of agreement are 
silent on the question whetlier the in- 
terest was to he simple or oompoundable. 

It is nob the defendants’ case that the 
rate of interest entered in tlio mortgage 
deed in suit was so entered by reason of 
any undue intluonce. It is also admitted 
tiiat the Usurious Loans Act does not ap- 
ply to the case. If the mortgage deed is 
upheld either in whole or part the mort- 
gagors are bound to pay the contractual 
rate of interest in respect of the amount 
for which they are hold liable. We must 
therefore reject the oontention. 

Lastly the appellant impugned the 
finding of the learned Subordinate Judge 
about the deed being for consideration to 
tlie extent of Rs. 22,01S-7 0. The plain- 
tilYs-respondents on the othov hand in 
support of their cross-ohjections con- 
tended that they had succeeded in estab- 
lishing the whole of tiio consideration. 
Tlio result of the contentions of the par- 
ties on this point is to open up the whole 
of the finding of the learned Subordinate 
Judge on issue 2, which deals with 
the geuuinonoss of the items forming tlie 
consideration of the mortgage deed. 
Therefore it will be convenient to dis- 
pose of the contentions of both the par- 
ties together. The mortgage deed Ux. S 
states that the mortgagors were indebted 
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to the plaintiff Lachhtni Narain to the 
amount of Rs. 122,960-1-0. They exe- 
cuted a pronote in favour of Lachlimi 
Narain for Rs. 22,960-1-0 and on the 
■same date executed the mortgage deed in 
suit for Rs. 1,000,00 in his favour. The 
details of debts amounting to Rs. 
122,960-1-0 are given in the mortgage 
deed as follows : (Then their Liordships 
gave the details of the said debts). 
Thus it will appear that this amount 
of Rs. 122.960 1 0 is made up of two 

items namely (i) on account of the bank 
debt Rs. 94-175-12-0 and (ii) on account 
of the debts of Laohhmi Narain plaintiff 
Bs. 28,784-5.0. 

We will first deal with the item on 
account of the bank’s debt. According 
to the plaintiff’s case Amir Mirza Beg 
executed three pro-notes in favour of the 
plaintiff, one in 1910 or 1911 for Rs. 
15.000, another on 21st February 1912 
(Exs. 47) for Rs. 19.500 and the third on 
20th March 1912 (Ex. 47) for Rs. 20,500. 
On 2nd April 1912 Hamid Mirza, Amir 
Mirza and Lachhmi Narain plaintiff 
jointly borrowed Rs. 65,000 from the 
Allahabad Bank on a hundi. Out of the 
amount raised by this loan Lachhmi 
Narain admittedly received Rs. 59,000, 
namely Rs. 55,000 in respect of three 
■pro-notes above mentioned, and Rs, 4,000 
■on account of commission and inrerest. 
On the same date Amir Mirza Beg exe- 
cuted a deed of agreement Ex. 76 in favour 
of Lachhmi Narain in which he declared 
that the latter had signed the hundi in 
favour of the bank as a surety. It is 
also admitted and proved from a copy of 
the bank’s account Ex. A-2 D. W. 2 that 
that very day, namely 2nd April 1912, 
Laohhmi Narain plaintiff pub the amount 
of Rs. 59,000 which he received from 
Amir Mirza and Hamed Mirza in fixed 
deposit in the Allahabad Bank. 

It maybe noted that on the same date, 
■i, 0 ., 2nd April 1912 Amir Mirza Beg also 
executed a pro-note (Ex. 61) for Rs. 
19,000 in favour of one Lala Ram Narain 
father of Brij Kishore to whom reference 
would be made hereafter. 

Less than two months later on 29th 
May 1912 Amir Mirza, Hamid Mirza and 
Lachhmi Narain executed two joint hun- 
dis in favour of the Allahabad Bank, one 
for Rs, 90,000 : vide Ex. 44, and the 
other for Rs. 3,000 : vide Bx. 43. Both 
these bundis were executed on the secu- 


rity of Lachhmi Narain’s fixed deposit in 
the bank amounting to Rs. 81,000. Out 
of this sum of Rs. 93,000, Rs. 65,000 
were appropriated by the bank towards 
the previous debts dated 2nd April 1912. 

Though the plaintiff had denied this fact 
in his deposition as a witness in the case 
yet Mr. Wasim, learned counsel for the 
plaintiff, has admitted before us that Rs. 
22,000 out of the remaining Rs. 28,000 
found their way to the plaintiff’s hands. 
This sum of Rs. 22,000 was deposited by 
Lachhmi Narain the same day in the 
bank, thus increasing the amount of bis 
fixed deposit from Rs. 59,000 to Rs. 81,000; 
see Ex. A 2, D. W. 2. The same fixed 
deposit of Rs. 81,000 was made security 
for the loan of Rs. 93,000 borrowed from 
the bank. Ex. 1 dated 8th October 1912, 
is the receipt of the Allahabad Bank 
showing that Lachhmi Narain paid Rs. 
93,120-6-0 to the bank inthe full disohsa’ga 
of the two hundis for Rs. 93,000. The 
bank item of Rs. 94,175-2-0 under consi- 
deration is made up of this sum of Rs. 
93,120-6-0 and Rs, 1,055-6-0 on account 
of interest up to the date of the execution 
of the mortgage deed. 

Having stated the history of this item 
we will now consider how much money 
was actually received by the mortgagors. 
It was argued on behalf of the plaintiffs 
that it was enough for them to show that 
Rs. 93,120-6-0 had been paid by the 
plaintiff to the Allahabad Bank and that 
the previous transaction could not be re- 
opened in this case. We are unable to 
accept this argument. It is quite evi- 
dent that the transactions with the 
Allahabad Bank were only part of a 
scheme adopted by the plaintiff in order 
to create evidence in support of his claim 
against defendants 1 'and 2. The plain- 
tiff himself was a party to the bank 
transactions of 2nd April as well as of 
29th May. The bulk of the money raised 
under transactions of both these dates 
never left the premises of the bank, and 
was only credited in the name of the 
plaintiff in his fixed deposit account. The 
consideration of the mortgage deed being 
denied by the defendants it is the duty 
of the plaintiff to prove that the consi- 
deration was real and genuine. Evidence 
having been adduced by both parties wa 
have to arrive at a finding after exami- 
nation of the entire evidence. (After con- 
sidering the whole evidence, the judgment 
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proceeded); To sum up, the result is that 
out of tho item of Es. 28,784-5-0 the 


1 itimnn nas maao good the consideration 

only to the following extent: 

Item 1 1 ... 

Hs. 

a. 

r- 

0 

150 

0 

item 2 

100 

0 

0 

Item 3 

26 

5 

0 

Item 4 

54 

0 

0 

1 1 e 1 1 1 5 

IG 

5 

0 

Hem 8 ... ..i 

61 

11 

0 

Item 0 

425 

0 

0 

Total R?. 

S‘i3 

5 

0 

.\ckl to tl'.ii5 tho total cou?i(lera- 
tion made out in rc>itcct of the 

bank debts 

21,345 

G 

0 

Total Rs. 

22.178 

31 

0 


This amount is practically tho same as 
found by the loaruod Subordinate -Tudgo 
except for tho corrections whicii we havo 
made in regard to two items. 

This disiioses of all tho argumonta 
urged in support of the appeal and the 
cross-objections. 

Tiio result is that tho appeal fails and 
IS dismissed \vit!i costs. Tho cress-ob- 
jections succeed to tho extent of Kupcos 
130--10 only. 

Tho decree of tho lower Court will l.o 
modiliod to this extent that tho amount 
payable to tho plaintiOs will bo put 
down at Its. 22,178-ll-0 instead of 
Its. 22,0.18-7-0. .[n other respects tho 

decree will stand. Tlio cross-objections 
have practically failed except for an in- 
significant payment. Tho plaintilTs will 
pay tho costs .of tho cross-objections to 
tho appellants. 

Apfcal dismissal. 


A. I. R. 1932 Qiidh S 

J. 

Nnuak J^rasad i\uCi oUicrs — PlaintitYs — 
Appella nts. 


V. 

CJiand rika Prasad Defendant — Res- 
pondent. 

Pecond Rent. A]. peal No. 15 of 1931. 
Decided on 17th August 1931, against 
<lecrooof Dist. Judge. Gondii. D/"- 17th 
Dooombor 1930, 

(a) U, P. Land Revenue Act (1901), S. 126 

Exproprieinry righfs not given to parly at 
partition cannot be claimed later— Partition 
record is conclusive ns between parties to 
partition. 

I'lio partition rocoid dolincs tlio rigiits of tho 
parties to tho partition as against each other 
linally and exhanstivoly and no partv to a par- 
tition is entitled to deny tho iicouraoy of tho 
partition record, when to do so would lo in- 


jurious to any other party. ITencc it is not 
open to a party to assert e.xproprietary or cog- 
nate rights, when such rights have not been 
given to them in the partition proceedings: 

1 R.D. S43, Foil; 1 R.D. 007 and 42 .l/f.C], Ref. 

rP 9 C 1.2] 

fb) U. P. Land Revenue Act (1901), S. 126 
— Exproprictary rights given to party at par- 
tition Entry of land in rent column of 
revenue papers at bilo tasfir.— No rent fixed 

Such omission of partition officer is not 
sufficient to destroy exproprictary rights. 

Uhcic exproprictary rights have been given 
to a party during tho partition proccediufs and 
tho entry of hand in the rent column of the 
revenue papers is that it is bila tasha and 
the party continues to hold the land in that 
capacity for about 12 years, the partition ott.cer’s 
failure or omission to fix the rent of the land 
as per provisions of S. 126 is not suhicieut to 
deprive the party of bis expropriclarv rights. 

i.1' 10 C 1] 

L. S. Misra and K. N. Chah—iov Ap- 
peilantSt 

K. P. ]\Iisra.-- for Respondent. 

Judgment.— Tho suits out of w hich 
these aiipeals arise and also the suits 
relating to Appeals Nos. 14 and IT aro 
closely connected and tho facts in all the 
cases aro identical. They were dealt 
with by the Courts below in a single 
judgment, 

Ti’O three branches of the family of 
one llira Lai constituted a joint liindu 
family. The branches separated in 1917 
when a perfect partition was made of the 
joint family village Gunwnn in the dis- 
trict of Gonda. tho village being parti- 
tioned into three mahals of live annas 
four pies eacli, one for each branch. The 
partition proceedings were drawn up on 
18tu .\pril 1917 and were made final on 
2nd May 1917. The partition was cen- 
firmed by tho Deputy Commissicner of 
Gonda on 19th October 1918. Tiiero was 
a subsoiiucnt appeal by the plaint ids in 
the present suits to tho Commissioner 
and a further appeal to the Roaid of 
Jlovoinio in connexion witli tho 
tion, these appeals being dismissed. 

Tlie live suits relate to certain i lots 

whioh were the sir or khudkasht of over 

12 years of tho various defendants beicro 

the partition, but whioh in the partition 

tmoceodings wore allowed to the mahals 

of tho two sots of plaintitl's. No rent 

was fixed on these plots at the time of 

tlie partition. After the partition tho 

defendants continued to oultivate them, 

tho entry made in tho rent column of the 

% 

rovonuo papers subsequent to tho parti- 
tion being hila tastia. This state of 
allairs continued until 21st July 1930, 
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■when the plaintiffs instituted the present 
suits against the defendants under 
Ss. 103 and 127, Oudh Rent Act, for the 
recovery of arrears of rent for the last 
three years and their ejectment treat- 
ing them as trespassers. The defence 
put up by the defendants was that they 
were ex-proprietory tenants of the plots 
in question. 

Both the Courts below found in favour 
of the defendants and dismissed the 
suits. 

The defendant in Appeals Nos. 14 and 
17 of 1931 appears to have come to some 
agreement with the plaintiffs in those 
suits, and in spite of his success in the 
Courts below, when the appeals came on 
for hearing, he withdrew his defence and 
requested that the plaintiffs’ suits be de- 
creed against hina. Separate orders ha.v6 
been passed in these two appeals and 
now I am only concerned with the re- 
maining three cases. 

It is contended on behalf of the plain- 
tiff-appellants that the defendants were 
not given ex-proprietory rights in the 
plots in suit in the partition proceedings, 
that therefore they must be deemed to 
have waived such rights which accrued 
to them under the provisions of S. 126, 
North-West Provinces and Oudh Land 
Revenue Act, 1901, and that they cannot 
now be allowed to claim such rights af- 
ter the confirmation of the partition. 
Reliance has been placed by the learned 
counsel for the plaintiffs-appellants on 
Select Decisions of the Board of Revenue 
in the case of Mt, Shiha v. Umrao SinqU 
(l) and Durga Fande v. Meiua PaJide (2). 
In the latter case the learned members 
of the Board of Revenue discussed at 
length all the previous rulings bearing on 
the point whether it was open to a party 
to assert ex-proprietory or cognate rights 
when such rights had not been given to 
them in the partition proceedings and 
came to the conclusion, in v/hich they 
were fortified by the decision of the 
Allahabad High Court in Gokaran Singh 
|V. Oanga Singh (3) ths^t it was not. They 
iheld that the principle which governed 
'the finality of partitions, and which had 
generally been accepted as authority by 
.Courts, is that the partition record de- 
fines the rights of the parties to the parti- 
jtion as against each other finally and 

(1) 1 R. D. G07. 

1 R. D. 843. 

(3J [1319] 42 All. 91=52 I. 0. 779. 
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exhaustively, and no party to a partition 
is entitled to deny the accuracy of the 
partition record, when to do so would be. 
injurious to any other party. 

They further held that the provisions 
of Ss, 126 and 127, Land Revenue Act, 
give an exproprietary right in the cir- 
cumstances described in them, but this 
is a right w^bich may be waived, and if 
it is not claimed at the time of the parti- 
tion, it is lost and cannot be claimed 
afterwards. There does not appear to 
he any decision of this Court on the 
point, but in my opinion the principles 
laid down in Durga Fande v. Meiva 
Fande (2) are sound law and nob open to 
serious challenge. This decision would 
establish the contention of the learned 
counsel for the plaintiffs-appellants, if his 
premises were correct. 

It is however contended by the learned 
counsel for the defendanfcs-respondents 
that the defendants did claim, and 'were 
awarded expropriatary rights in the plots 
in suit in the partition proceedings. This 
is a question of fact which must be de- 
cided by reference to those proceedings 
which are before the Court. Paras. 6 
and 7 of the partition proceeding which 
deal with sir and khudkashb of the co- 
sharers, respectively, lay down that sir 
and khudkasht of over 12 years is to be 
allotted to the present holders and that 
as the partition will be chakbat, if this . 
interferes w'ith the chakbat partition, the 
sir and khudkasht of over 12 years of 
one cosbarer will be given to another co- 
sbaror to make the partition compact as 
far as possible as is laid down in Ss, 1*25 
and 126, Land Revenue Act. This 
means that the coaharers whose plots of 
sir and khudkhasht of over 12 ye^.rs 
have, under these arrangements to be al- 
lotted to the mabai of another cosharer, 
w’ill have exproprietary rights in such 
plots. Appended to these provisions of 
the partition proceeding is a list of sir 
and khudkasht plots of the various co- 
sharers including the plots in suit. It 
thus seems to me to bo clear that the 
partition officer had granted exproprie^ 
tary rights in such plots in the partition 
proceedings. That this is so, and the 
parties well understood it to be so, is 
clear from the appeals filed by the plain- 
tiffs to the partition in the Commis* 
sioner’s Court. In these appeals the 
plaintiffs alleged that the very plots 
which form the subject of the present 
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suits wore tbo exproprietary holdings of 
the defendants and they wished them to 
to he allotted to the defendants' own 
mah.als. These appeals wore dismissed 
and fnrtlior ai^peals to the Beard of Reve- 
nue wore also dismissed. After that the 
idaintiiVs remained silent for ai'onb ten 
yoais leaving the defendants in undis- 
tnrhed possession of theidotain question. 
Such hoing the facts it is clear to me 
that the defendants wore given oxproprie- 
tary rights in the plots in suic in the 
pat tit ion piocoedings and cannot now he 
treatoil as trespassers by the plaintilTs. 
iti niy oiiinion thorofore the conclusion's 
of the t.'our'ts hoiow are correct. It is 
|truo that no rorst was lixod on the plots 
at the timo of the partition iiroccedings 
^as should hive heon done iti accordance 
with the pianisions of S. 1 2l’>. Band ilove- 
|nuo Act. Iiiit this otnission on ilio I'art 
:of the partition ollict'r cannot in niy 
;Opinion ho a sullicicnt ground for doprlv- 

,ing the defendants of their oxiu'opi ietarv 
‘rights. 

'L'hose a[>poal3 accordinglv fail and are 
dismissed with costs. 


IhV./lhK. 


.1 p pea Is tiism Issed. 
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Ra/a and Smith, JJ. 

AsgJiar Ali and liloha minad Ali — Appli- 
■cacts. 


V. 

Commissioner of I?tcome~ia,i\ l\ P., 
frha:i pur— Opposito Party. 

Civil j\liso. Atipln. No. dll oflOdl, 
Pooidotl on 'Jnd Soptomhor IDdl. 

Income !ox Act (1922), S. 66 (2)— Assessee 
pleading for exclusion of certain sum from 
income of sales — Point argued before Income- 
Tax Officer and also before Commissioner 
of Income-Tax and decision given — Where 
their computnlion is reasonable High Court 
will not interfere. 


Wlu'ro a tuM'son ’assessed to iuroino-tix sots 
up a r ise (III! ;i oovlain su'i» should hwc hcon 
left out of !UH*ouiU. in a^stssing inuoino-l ix, as 
!io pro'its ao 'iuio.l to tho asM's^ro in ro'^poot of 
itandtiiaf tlu» said sum sl-.onld liave Ivoix ro* 
g uah'd as mondv vopi I'.u'nt iug money pud out. 
hv him I'n h.dialf ot lus olionts and afterwards 
reei'Vi I I'd from the latter, sueli eiso may be said 
to raise a point of Iwv with-n S. b(> \ \ so that 
(he stid sum would well he oxelndied from the 
total amount of the sales iiteome. I'ut where 
the point has alrotdy been aigned before the 
Ineome tax Ofhe«'r atul (be Commissiotier of 
lneome-la\ attd deeision given on it against the 
asse^see after full consideration, no qnostien of 
law ean bo said to arise and where (he inotluvl 


of corriputalion regarding the assessment fg 
reasonable considering the facts of the case, no 
CISC can 1)0 said to be made c ut for interferenet 
by the TIigb Court. [P 10 C 2; P 11 C 1] 

lilohmnmad At/uh — for Applicants. 

77. K. Giiosc Gort. Advocate — for Oppo- 
site Party, 

Order. This is an application pur- 
porting to be under S. G6, sub-S. C, 
Income-tax Act (No. 11 of 1922), in rea- 
lity it falls under sub-S. 3 of thatsection. 

The application is by Messrs. Asghar 
Ali and Mohammad Ali, who appear to 
have a large business in Lucknow Lr the 
sale of scents, tobacco and oil. They 
were a?se:rSod to income-tax for the past 
year hy an order of the Incoiro-tax 
Oniccr. dated IGih December last, and 
they went in app.eal against the assess- 
ment under S. Glh suh-S. 1. of tbo Act, to 
t uo Assistant Commissioner of Income- 
tax at Cawnporo. who on 2Gth February 
last made a small reduction in the amount 
to I'c assessed . Being still not satisfied, 
the applicants went under S. GG, sub-S. 2 
to tlio Commissioner of Income-tax, who 
said that ho was unable to discover that 
any tiuestion of law aro^e out of the 
grounds taken by the applicants, and ac- 
cordingly rejected their application for 
the statement of a case to this Court. 

Wo have heard the learned counsel fer 
the applicants at some length. The only 
point which he has pressed before us is 
tliat in the statement oi total sales, 
whicli appeals in the order of the Income- 
tax Otlicer, dated the IGtb December 
last, throe items are inoludod. namely. 

Rs. 

(1) Packing charges ... G.131. 

(2) Postage ... 25,037. 

(3) Railway freight ... 134. 

These items total the considerable sum 
of Rs. 31.305, The applicants’ case is 
that this sum should have been left out 
of aicovnt. as in res]'ect of it no profit 
accrued to the applicants, and it may be 
regarded as merely representing mcnG> 
paid out by them on behalf of theii 
clients and afterwards recovered from the 
latter. 

^Vo might have been inclined to thinki 
that this amount ouglit. as an arithmeti-l 
cal matter, to be excluded from the total! 
amount of the sales income, and we| 
mi ght have been inclined to take thei 
view that its inclusion in that total! 
amount might bo said to raise a 
of law. U is clear however both from! 
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the order of the Assistant Commissioner 
jof Income-tax and from the order of the 
Commissioner of Income-tax, that this 
point was brought to their notice and was 
considered by them From what they say, 
'it is clear that the fiat rates which were 
japplied for the purposes of the calculation 
:of profits were framed on the understand- 
'ing that the items under the above three 
heads were to be included in the total 
sales income. Hid they been excluded 
iit is clear from the orders of those two 
officers, that higher rates would have 
ibeen applied for the purpose of calcula- 
'ting the profits unless the applicants 
iwere able to show from their boohs that 
lower rates were charged by them. In 
that connexion we may point out that 
jtha Income tax Officer states at the be- 
ginning of his order: 

usuil, no profit and lo?s account has 
been prepared, and stocks have not been valued.” 

In these circumstances, we do not 
.thinic that any question of law really 
arises, and we think that the method of 
Gomoutation employed as regards the 
applicants’ assessment was reasonable 
jand that no case whatever has been 
made out for any interference by us. 

The result is that the application is 
dismissed. Under S 66, sub S 6, In- 
eome-tax Act, wc direct the applicants 
to pay a sum of Rs. 150 as costs. 

B.vJiXrK. Application dismissed. 
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Wazir Hasan, C. J. and Sri- 

VASTAVA, J. 

Jai Singh and others — Appellants. 

V. 

Emperor -^Opposite Party. 

Criminal Appeal No. 163 of 1931, De- 
cided on Slst August 1931, against order 
of Addl. Sass. Judge, Hardoi, D/- 2:^nd 
May 1931. 

(a) Evidence Act ( 1 872), S. 133 — Criminal 
Trial — Accomplice — Person opening door to 
persons committing murder and helping them 
to burn the corpses is an accomplice — Penal 

Code fl860j, S. 302. 

Where a persoa with the knowledge that cer- 
tain persons are contemplating murder, opens 
the window of the house in which the deceased 
reside to them, and after the commission of the 
offence co-operates with the culprits in sprink- 
ling kerosine oil and piling up goods on the 
corpses for burning them, his acts constitute 
him an accomplice in the crime. [P 15 0 1] 


Oudh 11 

(h) Evidence Act (1872), Ss. 133 and 114, 
I.'ius. (bj — S. 133 should be read with S. 114, 
lllus. (b)— Tes iimony of accomplice is gene- 
rally tainted — Criminal trial. 

Section 133 ought to be road with S. 114, 
Illus. (b), of tbe Act. It is a general rule of 
practice resting on wide human exporience that 
an accomplice as pirticipes crimiuis is an im- 
moral persoa and his testimony is gonerallv 
tainted. When he gives evidence under the 
promise of a pardon he may naturally be ex- 
pected to favour the prosecution. [P 15 0 :;] 

(c) Evidence Act ( 137 2), S. 133 — Accoira’ 
phee — Evidence of — Practice is to require 
corroboration in material particulars. 

Although according to S. 13B, i'jvidence Act, 
in very exceptional cases if the Court is satisfied 
that the presumption of untrustworthino-s a.t- 
ticbiog to accomplices in general is rebutted by 
special circumstances, the Court can accept the 
uncorroborated testimony of the accomplice. 
Yet the established practice of all the Courts 
in England as well as in India is ordinarily io 
require corroboration of the evidence cf the 
accomplice in regard to material particulars: 
A. I, R. 19-25 Oudh 1, Foil. [P 15 0 -2] 

(df Evidence Act (1872), S, 133 — Accom- 
plice — Evidence of — Corroboration must be 
with regard to circumstance showing con- 
nexion of particular accused with crime. 

The corroboration o( the evidence of an ac- 
complice must be with regard to circumstances 
showing that the particular accused was con- 
nected with the crime : 132 I. C. 70, Foil. 

[P 16 C 1] 

• (e) Criminal P. C. (18D8), S. 167 — Deten- 
tion in police custody should be allowed only 
in special case and for limited period and on 
sufficient cause being shown. 

The policy of legislature as disclosed by the 
provisions of S. 167 clearly is, that detention in 
police custody should be allowed only in special 
o\ses and for such limited periods as the neces- 
sities of the case might require. Such remands 
are not to be granted without sufficient cause 
being shown for them. [P 17 G 1] 

J. Jackson, Avadh Behari Lai and 
Jagannath Prasad — for Appellants. 

K. Ghose, Govt. Advocate — for the 

Crown. 

Judgment. — This is an appeal by 
three persons Jai Singh, Anandi Din and 
Mata Din, who have been convicted by 
the Additional Sessions Judge of Hardoi 
under Ss. 302, 457 and 436, I P. C. The 
person first named, namely Jai Singh 
has been sentenced to death and the other 
two to transportation for life, under S. 
302, I. P. 0, Each of them has also been 
sentenced to two and five years’ rigorous 
imprisonment under Ss. 457 and 436, 
I. P. 0. respectively. The reference made 
by the learned Additional Sessions Judge 
for confirmation of the sentence of death 
passed against Jai Singh is also before 
us. 

The learned counsel for the appellants 
has not disputed the facts relating to the 
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ccciinence which gave rise to this pro* 
t;ccution. The prosecution and the de- 
fence p-re also at one up to a ceitain point 
as reLjards tlio autecedont facts concern- 
ing the hi‘’toi'y of the family of the prin- 
cipal ap[:eilant, Jai Singh. These fncts 
so far as they constitute the common 
giound hetweon tlie prosecution and the 
defence may he bricMy stated: 

One Niruml Singh was possessed of 
considers l.do yainindari property paying 
land revenue of aL'OUb Rs. 5.000 par an- 
mini. He died al'out ton years ago leav- 
ing four sons, iiamely Jai Singh, apjiel. 
lant, the eldest, and Narbir Singh the 
second son, by liis lirst wife, and Bijai 
Bahadur and Suraj Bakhsh. minor, by 
the second wife, Mt. Kirpal Knar. Nar- 
h\r Sinyh married ^It Doo Kumari alias 
Maiyan Sahil), a near roiation of the 
Baja of Powayar, District Shahjahanpur. 
He died cn 7th January 1023 leaving him 
surviving his widow Ht. ]'>oo Kumari 
and two minor daughters Ht. ikiba and 
Bibo Rani. The 'latter died soon after. 
Deo luinu'Lri, Kirpal Kuar :\nd J:ii Singh 
lived in so[)arate houses in village l^ai- 
gaon. T!i 0 house of Doo IvuniP.ri is on 
the north. Kirpal Knar’s house adjoins 
it on tlie south oast. Jai Singh’s old house 
is on the south of Doo Kumari's Imuso 
1 ii(. Jai Singh has for some years iioon 
liv’ngina now house a little romoved 
from Ids old house and situate on the 
cast of it. 

thi the doatli of Narhir Singh, jvppli- 
cations for mutation of names in place of 
the docoased wore made by Jai Singh as 
well as liy i\lt. Doo Kumari. Kunwvr 
Bijai Varma, son of the Raja of Pewayan, 
intorvonod and the'partios settled their 
dili\'rcnces by moans of a compromise 
(Kv. 33) x,hich was tiled in tlie mutation 
(.'ouit. Tho material toniis of this com- 
promise woi o, tivat mutation in respect 
of the oniire property standing in the 
name of Xarhir Singh should ho olYeoled 
in fa\our of Jai Singh and that the latter 
shouhl pay ID. 125 per month as main- 
ton incj allowance to Ht. Doo Kumari 

and. yi\o her two hundred bighas kham 
% * \ • 

land in \ illa:;o Kaig ion to be iield by her 
as In adulitlon to this Mt. Doo 

Ivumari \va^ also to got twenty-tivo 
iiKumds of ;;rain annualh* tvom Jai Singh 
and (o ap'propri ito li\o standing ral>i crop 


sow n by Narbir Singli. It furtlior pro* 
vidod (h;',t Mt. Doo Kumari should ic- 
no’i’u tlio ['ropriotor ami oamor of all the 


assets of a cloth shop run by Narbir 
Singh. At the same time she was made 
liable for all the debts and liabilities re- 
lating to this cloth shop. Jai Singh also 
undertook to perform the marriages of 
the b'.vo daughters of Narbir Singh and 
to hoar all expenses in connexion there- 
w i t h . 


The wife of Bijai Bahadur having died 
his mother Kirpal Kuar arranged his 
second marriage with the daughter of one 
Clihota Singh of Chachrapur. Jai Singh 
did not approve of tliis union but Mt. 
Kirpil Kuar paid no lieed to Jai Singh’s 
opposition. The marriage took place on 
4th May 1928. Jai Singh did not join it. 

On the night between 20tii and 2 lst 
May 1928, Mt. Deo Kumari wmnt to sleep 
in ijor hou.so wltli her daughter Mt. Baba. 
Tlioro wore six other persons in the 
iicuso tliat night, namely, Mt. Pumna, 
v;ife of Solloy, a servant ct Mt. Deo 
Kumari together with her two sens 
Baluia a 'noy aged five years and Arjun a 
babe of about eleven months, Mt. Kau- 


sill tine cook and her daughter Mt. Puni 
aged aiiout 13 or 1 1 years, and one Pea- 
roy, another sorvint of Doo Kumari. 
Tiius it will be soon thib amongst the 
inmates of the house tint night, t’oero 
was only one adult male person, namely, 
Pearoy and of the remaining seven, b’lU'oe 
wore women and tlio remaining tour 
voiing children Some time durinc the 
night all the inmates of the house with 
the exception of Poarey and Soiloy’s son. 
Babua, wore massacred in cold blood. 
Tim dead body of Arjun the younger son 
of Solloy with its throat out was left 


lying on a cot. The corpses of the re- 
maining live wore stacked in a room of 
.■lie house and pieces of household turi'i- 
tiiro and ovorything else which M'O .is- 
sailants could got hold of wore heave I 
en thorn. ITaving pouvol kerosene oil 
ever this heap, they sot hre lo it va. i 
locked the door of the room from otUside. 
In the oarlv morning of 21sb May 1928 
Poarey was loan I missing. 

Mata Din. ipvollint who is a karinda 
of Jai 8 ingh accompanied by Dhani R.im 
ohaukidar. went to the police station of 
Pihani, a distance of ten miles from vil- 
lage Iviigaon an^l lodged the lirsfc inicr- 
matioti report at 9 a. m. the same mevn- 
ing. In tins report he stated tlvac ju 
had been sent to make the report by Jai 
Singh who had letnvnod that very morn- 
ing^ froni Mchinddinpui' \Y:u''-e ho a:.' 
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gone to join a marriage party. He added 
that he suspeofeed that the offence was 
committed by Chachrapur people along 
with the servants of Bijai Bahadur as 
they felt aggrieved by JaiSingh not join- 
ing the marriage of Bijai Bahadur, The 
Sub-Inspector Nurul Hasan started for 
village Kaigaon immediately after the 
recording of the report and reached the 
scene of occurrence at about 1 p. m. the 
same day. He found that the roof of 
some of the rooms of Deo Kumari’s house 
had collapsed and after he had succeeded 
in putting out the fire, he got the corpses 
dug out from under the debris of the roof 
and all the articles piled upon them. 
He sent the dead bodies to the mortuary 
at Hardoi for post mortem esamination 
and started investigation of the case. 

Unfortunately the police were unable 
to trace out Peary or any of the other 
culprits. No doubt Nurul Hasan Sub- 
Inspec;tor had some suspicions about Jai 
Singh being concerned in the crime but 
for want of evidence he could not be pro- 
secuted, The police however started 
proceedings under S. 110, Criminal P. C. 
against Jai Singh and three of his ser- 
vants including Mata Din and they were 
bound down to be of good behaviour by 
the Magistrate for a period of three years. 
The order of the Magistrate was con- 
firmed by the Sessions Judge, but was set 
aside by a Bench of this Court: Es. A-55. 

In 1930 Sofloy, whose wife Mb. Pumpa 
and infant son Arjiin had been killed, 
happened to go to his brother at Ranka, 
district Palamau, in Behar. Garhwa, Dis- 
trict Dalbongauj, is the railway station 
nearest to Ranka. On the morning of 
lOfch July 1930, when he was looking out 
for an ekka in Garhwa to take him to the 
railway station, he happened to come 
across Pearey at a confectioner’s shop. 
He informed the police authorities that 
Pearey was an absconder, with the result 
that the police arrested him. He was 
kept in custody in Dalbonganj jail from 
lObh to 24th July. After necessary in- 
quiries made from Hardoi, Pearey was 
brought to Hardoi on the night of 25th 
July. The Hardoi police, assisted by 
Nurul Hasan Khan who was specially 
deputed for the purpose, took up the in- 
vestigation. After several remands to 
which reference will be made later, 
Pearey was produced before the Subdivi- 
sional Magistrate on 15bh August 1930 
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for the purposes of getting his confession 
recorded. 

The Magistrate recorded the confession 
in jail on 16th August 1930. On the basis 
of this confession the three appellants 
before us and six other persons, namely, 
Hira Lai, Chunni, Balwa, Baji Lai, Kalak- 
tar Singh and Murli, were arrested on 
17th August. On 9th October 1930 the 
Subdivisional Magistrate, on the applica- 
tion of the Prosecuting Inspector, granted 
pardon to Pearey under S. 337, Criminal 
P. C. According to the statement of 
Pearey, Jai Singh, Anandi Din, Mata 
Din, Hira Lai, Chunni, Balvva, Baji Lai, 
Kalaktar Singh, Murli and four others be- 
longing to Lucknow District, whose names 
were Bhaya Singh, Suraj Bali Singh, 
Chet Singh, and Chandrika Singh to- 
gether with seven or eight Pasis who were 
nob known to him, had rushed into the 
house on the fatal night of 20fch May 
1928 and participated in the commission 
of the crime. The identification proceed- 
ings in respect of the lastnamed four 
persons belonging to Lucknow District 
were held in jail on lObh September 1930. 
Pearey was unable to identify any one 
of them. These four persons were ac- 
cordingly let off and the remaining nine 
persons were prosecuted for offences under 
Ss. 302, 436, 457 and 148, I. P. C. Ulti- 
mately they ware all committed to take 
their trial in the Court cf Session on the 
said charges. 

The learned Sessions Judge held that 
the complicity of Hira Lai, Chunni, 
Balwa, Baji Lai, Kalaktar Singh and 
Murli had not been legally established. 
They were therefore acquitted. The re- 
maining three accused were convicted 
and sentenced as stated in the beginning. 

As mentioned before, the facts and cir- 
cumstances attending the crime are nob in 
controversy. The only question that re- 
quired determination is whether the three 
appellants, Jai Singh, Anandi Din and 
Mata Din, did or did not commit the 
crime. Admittedly Pearey, approver, is 
the only eyewitness of the occurrence. 
The story told by him is briefly as follows: 

For some time after the compromise 
arrived at in the mutation case, Jai Singh 
continued to pay the guzara to Deo 
Kumari. Thereafter the guzara was stop- 
ped with the result that she began to 
suffer much trouble. Sometimes she sent 
for money from Powayan and sometimes 
she met her expenses by pawning her oriii- 
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iRerln. In conrio.-ioii witli T>ijai Baha- 
cBa r-i at- Jai Sin.iii 

piul'jl'ito.) i!,'j :;wt30f jr. Hio bather, tlr.) 
Bahars an l otlier people frr);n doin^ any 
v.otk Icr Bijii Buridur. lie al-o diiec- 
to.l Deo Kitinaii not to jcin the rnairiap.e. 
Jai Sin.L’h Jilso closed the main ^ato and 
the riiQi ria^o l y Iiad to |)'iss thioufji a 
back door, Deo i\oniari, in spite of tlio 
ordors of Jai joinod the wedditii* 

f^toallhily at night. On 20th May 1928. 
at about 12 noon or 1 p. m., Deo Kutuari 
sent Peatey to demand hor maintenance 
allowance from Jai Singh. When he went 
to make the demand, Jai Singh was super- 
vising the taking out of the grain by his 
servants from the store godown. When 
he made the demand, Jai Singh got angry 
and said that 

“tbo demand sliouhl bo iivido from I>lj li Bihadur 
Tijiner whom sbo (Deo tvinnvri) lies with opened 


legs.” 


She heard blioso abuses in the tin shod 
in front of the room in which the corpses 
were luirnt, whore slie happened to he 
sitting at the time, and retorted with 
g»eat vehemence in a very loud voice. 
AVhen Pearoy went hack she Icopb crying 
for some time ami directed him to take a 
letter to Powayan and bring IlijaiVarma 
or !i motor-car to take hor lioine. She 
also said tliat she would now realize 
'her maintenance through Court. About 
Jtwo hours later, when ho was going 
to the bazar, Jai Singli nyIio was sit- 
ting on the chahutra in front of tiie 
^rooin 01 his new kothi oillod him and 
limiuii'od what Dco Kiimari b.ad ho.n say- 
ing. He tohl him all that she had said. 
Jai Singli also askol Poaroy if he was 
going, to Powayan and on his making the 
reply that ho would have to go if ordered, 
Jai Singh abused him and orderotl Mata 
Din, Amindi Din ami Murli to take him 
inside the hhusauri and strangle him 
ti'.orc 'fhoy dr.iggod him 20 or 25 paces 
and tl'.on on his entreaties, -lai Singh 
who was following a few paces behind, 
j.ot him released and coming close to iiim 
told him that he would have to do as ho 
desired otherwise he would he given a 
sovcio heat ing such as liad boon admin- 
istered to Caddhu tladdi and a Pasi and 
Pasin. 


As lie romombered the serious injuries 
Tvhioh liad been inllieted on those per- 
sons and was torriliod that he would bo 
treated in the same manner if he failed 
to carry out Jai Singh’s '^rdors, ho pro- 


mised to obey. Jai Singh thou ordered 
him to keep awake that uiglit and to 
open tlie northern window of Mt. Deo 
Ixurnari a house when ho hoard a knock 
there, aliba Din said that everything 
must Ije linislied that night and Jai Singh 
agreed that this should he done. lie 
iHniarstood hy bliose expression? that Deo 
Kumrri was to he murdered that night. 
Accordingly ho kapb awake daring the 
night. When after midnight ho heard a 
knock at the window, he opened it. Scon 
after his opening the window 19 or 20 
persons armed with swords, spears 
bankas and lathis entered the house. He 
recognized Jai Singh, Kalaktar Singh, 
Anandi Din, Baji Lai, Balwa, Chunni 
Kothari, Ilira Lai, Mata Din, Ghot Singh, 
Chandrika Singh, Suraj Bali Singh and 
Ilira Singh. lie did not recognize the 
seven or eight Pasis nor did he know 
their names. When the assailants en- 
tered the house everybody inside tho 
house but himself, was fast asleep. Jai 
Singh killed Deo Kumari and her 
diughter Mt. Baba. The others attacked 
tlie rest of those who were sleeping, A 
dog which was inside tlie house began to 
hark and on being ordered by Jai Singh 
ho t-urned it out of tho house. Jai Singh 
ordered the corp-ses to be thrown inside 
the oistern room which ^Yas done by 
those who wore with him. Ho further 
ordered that tho goods inside tho house 
should he piled upon tiiom and after 
sprinkling kerosene oil tire might be set 
to tiio room. All this was accomplished. 

A lock was put to tho room in which 
the corpses and goods were burning. Ono 
tin containing keroserio oil was brought 
by Balwa from outride. Pearey informed 
Jai Singh that there was some kerosene 
oil in a tin in the house and pointed out 
the place where it was. All the oil in 
the two tins was sprinkled on the goods 
heaped on tho corpses. On the orders o( 
Jai Singh, Pearey also helped in heaping 
up goods on tho corpses. Ho also brought 
a few pieces of fuel wood and gob tho 
Pasis to bring some baanis. from tho 
upper storey, which were all plaoai upon 
tho corpses. The culprits then loft tho 
house and Jai Singh dirootod Poaroy to 
follow him. Jai Singh took him inside 
his house and gavo him l\s. 200 and di- 
rected him to go to tho police stat;on with 
Mata Din and lodge a report that Bijai 
Bahadur, Sundar Singh, Chbota Singh 
and many othors of Chaohrapur had com- 
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mitted the murders aud set fire to the 
house. He promised to start after easing 
himself and being permitted to do so, 
went back inside the house of Deo 
Kumari. 

As he was feeling very thirsty he 
began to drink some water there. Just 
at that time Babua, son of Sofley, got up 
and asked him where his mother and 
Deo Kumari had gone. He replied 
that they had gone to the house of Jai 
Singh’s daughter and he should go to 
sleep. He lay down again and began 
bo sleep. As it was about 4 a. m. and 
Paarey was afraid to go to the thana, he 
took some clothes and left the bouse for 
Tahani Khera railway station. He met 
some people on the way and at the rail- 
way station he also met Chet Singh, 
Ohandrika Singh, Suraj Bali Singh and 
Bhaiya Singh, the four men from Luck- 
now District referred to above. At the 
railway station he boarded a train for 
Sitapur where he changed for Lucknow. 
From Lucknow he went to Benares and 
from Benares to Calcutta. He made soma 
purchases in Calcutta. Ultimately ha 
reached Garhwa and settled down there. 
He used to make a living by selling goods 
in neighbouring bazars until he was dis- 
covered by Sofley and placed under arrest. 

The learned Additional Sessions Judge 
has in one place in his judgment remark- 
ed that it was only through compulsion 
that Pearey had been made a tool of by 
others and therefore he could hardly be 
regarded an accomplice in the strict 
sense of the term. The learned Govern- 
ment Advocate did not attempt to sup- 
port this view of the learned Additional 
Sessions Judge and we think very rightly 
so. The fact of Pearey having agreed 
to open the window with the knowledge 
that Jai Singh meant that Deo Kumari 
should be murdered that night and the 
act of his giving admission to the cul- 
prits inside the house when he heard 
the knock as well as his conduct in co- 
operating with the culprits as he did 
when they sprinkled kerosene oil and 
piled up goods on the corpses clearly 

constitute him an accomplice in the crime. 

When he came to know of the conspiracy 
which had bean hatehed by Jai Singh 
for the murder of Mt. Deo Kumari, he 
never informed her. In his statement 
in the Sessions Court he clearly admit- 
ted that he agreed to the proposal of Jai 
Singh as he thought Maiyan Sahib was 
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going to Powayan and his only chp.nce 
was to be taken in service by Jai Singh. 
There can he no doubt that he was on 
his own showing actuated by sordid mo- 
tives in joining the conspiracy. If hig 
story is true he is guilty of the worst 
betrayal that one can think of and it is 
hardly possible to say anything in ex- 
tenuation of his conduct. We can hard- 
ly believe that be committed all these 
acts in consequence of fear as, after he 
had promised to join the conspiracy, 
there was ample opportunity for him to 
give the necessary warning to Deo Ku- 
mari or to run away from the village. 
We have no hesitation in holding that 
Pearey is a guilty associate in the crime 
and must be regarded as an accomplice. 

The learned Government Advocate 
made reference to S. 133, Evidence Act. 
and contended that a conviction is not 
illegal merely berause it proceeds upon 
the uncorroborated testimony of an ac- 
complice Thi.s section ought to be read 
with S. 114, Illus. (b) of the Act, which 
provides that the Court may presume 
that an accomplice is unworthy of cre- 
dit unless he is corroborated in material 
particulars. It is a rule of general prac- 
tice resting on wide human experience 
that an accomplice as parbicipes criminis 
is an immoral person and his testimony 
is generally tainted. When he gives 
evidence under promise of a pardon he 
may naturally be expected to favour the 
prosecution. S» 133 simply lays down 
that a conviction on the uneorroborate.l 
testimony of an accomplice is not illeg-:il. 
The effect of it is that in very excep- 
tional cases if the Court is satisfied that 
the presumption of untrustworthiness 
attaching to accomplices in general, is 
rebutted by special circumstances, the 
Court can accept the uncorroborated 
testimonj'’ of the accomplice. But the 
established practice of all the Courts in 
England as well as in India is ordinari 
ly to require corroboration of the evi- 
dence of an accomplice in regard to 
material particulars. The same view was 
taken by one of us in Manna Lai v. 
Emperor (U, Par from there being any- 
thing exceptional in the character of the 
accomplice with whom we are concerned, 
we have already observed that the con- 
duct of Pearey, in betraying his mistress 

(1) A.I.R. 1925 Oudh 1=75 I, 0. 753=25 Or 
L.J. 49=27 0.0. 40. 
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as hy did, is of the blackest hue. He 
tried to implicate four men belonging to 
L'Ucknow, none of whom he was able to 
identify in jail. We cannot but reject 
his explanation that the culprits belong- 
ing to Lucknow might have given false 
ua lies to him, because he had met them 
several times and liad come to know 
tneii names not only from them but also 
iLotn several other persons. There is 
considerable force in the suggestion made 
i)y the defence that he mentioned these 
ioui' names in order to oblige some of his 
fellow prisoners in jail. The learned 
^^;:-ssions Judge himself has disbelieved 
his testimony with regard to six of the 
persons v;ho were placed before him for 
ti'i il. Under the circumstances we’ must 
follow the general practice which is 
virtually now a rule of law and insist 
upon Pearoy’s testimony being corrobo- 
rated in material particulars. 

The next question arises as regards the 
nature of the corrob'oration necessary in 
order to give effect to the testimony of 
the accomplice against an accused per- 
son. The corroboration may relate 
eitlier to the circumstances attending the 
commission of the oll’onco or it may re- 
late to facts and circumstances connect- 
ing and identifying a particular accused 
with tiio crime. The confirmation of the 
testimony of an accomplice as regards 
the circumstances attending the commis- 
sion of tiio olTenco would no doubt indi- 
cate the presence of the accomplice at 
the scone of the ocourronco but it would 
not alTord any confirmation of the fact 
tint a particular accused took part 
in the olVonoe. For this reason there 
lis a general consensus of judicial opinion 
chat the corroboration must bo with re- 
;gar:l to oiroumstancos showing that the 
particular accused was oonnootod with 
the crime. The same rule was laid down 
by another Bench of this Court to which 
one cf us was a party in Ditnja v. 
Emperor (2). 

It therefore becomes necessary for us 
to examine the corroboration forthcom- 
ing with regard to the statement of 
Pearey, the approver, in the liglit of the 
olisorvations made above. But before 
we do so it will be proper for us to dis- 
cuss the contention forcibly urged by 
jMr. Jackson on behalf of the accused 
that tiio confession cf Pearey, approver, 


recorded by the Subdivisional Magis- 
trate under S. 164, Criminal P. C, on 
16th August 1930 ought not to be regar- 
ded as a free and voluntary statement 
and that the procedure adopted in secur- 
ing it, is open to serious objections. It 
is necessary to state a few facts bearing 
on this point. 

Pearey. as stated before, reached Hardoi 
on the night of 25th July. That night he re- 
mained in the custody of the Hardoi po- 
lice. Next day he was taken bo the Magis- 
trate who remanded him to jail. Four 
days later, on 30bh July 1930, the Prose- 
cuting Inspector made an application to 
the Subdivisional Magistrate in which it 
was stated that when the accused was 
brought to Hardoi, Police Sub-Inspector 
Pandit Har Swaroop Sharma questioned 
him in connexion with the ease and he 
told him that he was ready to say the 
whole truth. Ha therefore asked that 
the accused be remanded to police cus- 
tody for a period of seven days for m'ak- 
ing further investigation. 

On Isb August 1930 the Subdivisional 
Magistrate passed an order under S. 167, 
Criminal P. C. directing that Pearey 
should bo remanded to police custody for 
seven days. The reason given by him 
was that having seen the diary of the 
case ho was of opinion that the case if 
challaned on the evidence then available 
was only half mature. He also said that 
he had been given to understand that if 
the aooused was remanded to police cus- 
tody further evidence would be obtained 
to find out the real facts of the ease. In 
pursuance of this order Pearey was sent 
from jail to the kobwali on 2nd August 
and was kept there till 9th August, on 
whioh date he was again sent back to 
jail. On 12th August Pearey made an 
application expressing a desire to see the 
Prosecuting Inspector and the Superin- 
tendent of 'Polico before he was required 
to attend the Court the next day whioh 
was the date fixed for the hearing of the 
case. On 13th August the Prosecuting 
Inspector made another application to 
the Subdivisional Magistrate asking that 
as the aooused had applied from iail to 
see the Superintendent of Police, the 
latter * ‘wishes to see the accused^ an> 
time preferably tomorrow morning. Ho 
therefore requested that Pearey icay 
remanded to polioa custody for three 
days with a view to obtain all the infor- 
mation the accused wished to give. The 
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same day the Magisfcrafee passed the fol- 
lowing order: 

‘'For reasons recorded in my order dated 1st 
August 1930 I remand the accused Pearey in 
police custody for a period of three days from 
today evening.” 

The same evening be was removed to 
the kotwali. Next morning the Superin- 
tendent of Police not being free to hear 
Pearey’s statement, sent him to the 
Police Sub-Inspector to whom Pearey 
made detailed confession : Ex. A-2I. The 
Superintendent of Police mat Pearey on 
15th August when he made a statement 
to him also. The same day Pearey was 
produced before the Subdivisional Ma- 
gistrate for the recording of his state- 
ment under S. 161, Criminal P. 0. The 
Magistrate did not record his statement 
that day but sent him to tUe jail lock-up 
and recorded bis confession in jail on the 
following day. Thus it will appear that 
the police obtained in the first instance 
a remand into their custody for seven 
days on the representation that Pearey 
had told Pandit Har Swaroop Sharma 
that he was ready to say the whole truth. 
The statement made by Pearey in the 
Sessions Court on this point is to the fol- 
lowing effect; 

“Oil 2nd August I was sent to kotwali and 
kept there till 9th August when I was again sent 
to jail. Up to that time I had indicated no in- 
tention about making any confession. The Sub- 
Inspector Sandila and others asked me to 
state the truth. But I did not give any reply 
giving them satisfaction. I made no promise 
to confess nor any clue to the crime. I had not 
up to the time of seeing the Superintendent of 
Police spoken to any person including the police 
officers anything about the crime under con- 
sideration,” 

Thus either this statement of Pearey 
is false or the representation made by 
the Prosecuting Inspector to the Sub- 
divisional Magistrate on 30th July 1930 
is untrue. S. 167, Cl. (3) requires the 
Magistrate, authorizing detention in the 
custody of the police to record his rea- 
sons for so doing. The policy of the 
legislature as disclosed by the provisions 
of this section clearly is that detention 
in police custody should be allowed only 
in special cases and for such limited 
jperiods as the necessities of the case 
:might require. Such remands are not to 
‘be granted without sufficient cause being 
isbowm for it. Assuming that the repre- 
jsentation made by the Prosecuting Ins- 
pector was true and that the statement 
marde by Pearey is falsa and unreliable, 
still we fail to see any sufficient reason 
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for bis being remanded to police custody 
for a period of seven days. If Pearey 
was prepared to say the whole truth he 
could not take more than a few hours to 
tell it. If he refused to make any state- 
ment when ha was brought to the kot- 
wali on 2nd August it passes our compre- 
hension why the police detained him in 
their custody till 9th August. Pearey 
has stated, and this statement is accepted 
by the prosecution, that he did nob make 
any confession or give any clue to the 
crime during these seven days. But 
three days later he is sudlenly seized 
with compunction and whan the Civil 
Surgeon was inspecting the undertrials 
on 12th August he dramatically expressed 
to him the desire to see the Superinten- 
dent of Police and the Court Inspector. 
We cannot help expresssing our disap- 
proval of the light hearted fashion in 
which the Subdivisional Magistrate 
granted the further remand of three 
days as if the police were entitled to it 
as a matter of course. His order grant- 
ing the ramLand shows a lack of apprecia- 
tion of the responsibilities imposed on 
Magistrates in granting remands under 
S. 167. 

The eireumsbances of Pearey havin*^ 
been detained in police custody for so 
long, as stated above, lend considerable 
strength to the argument urged by Mr, 
Jackson that Pearey has been induced to 
make the statement which he did under 
the influence of the police and that the 
application made by Pearey to see the 
Superintendent of Police and the Court 
Inspector was only a preconcerted device 
in order to make out that w^hen he ex- 
pressed his desire to make the confession, 
he had been free from police influence 
for three days. The circumstances are 
no doubt open to the greatest suspicion. 
However we are not prepared to reject 
the confession on this ground but it does 
make the necessity greater for requiring 
independent and reliable corroboration 
with regard to material particulars 
(Their Lordships then discussed the 
evidence and proceeded as follows) : 
The case for the prosecution rests upon 
the evidence of the approver. As there 
is no reliable corroboration of his state- 
ment, identifying the accused with the 
crime, the appeal mush succeed on this 
ground. 

We accordingly allow the appeal, sat 
aside the convictions of the throe appel- 
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lants, Jai Singh, Anandi Din and Mata 
Ein and direct that they beset at liberty 
at cnca. 

R.m./r.K. Appeal allowed. 
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Raza and Smith, J.T, 

E(7mafZ/nbi-— Prisoner— Appellant. 

V. 

Eai pero ) — Opposite Party. 

Criminal Appeal No. 263 of 1931 and 
Criminal Ref. No. 30 of 1931, Decided on 
29fch Saptoml)er 1931, against order of 
Addl. Sess. Judge. Lucknow, D/- 27th 
An^nst 1931. 

(a) Penal Code(l860), S. 302 — Court should 
not be guided by any medico-legal theory 
opposed to law — Criminal trial. 

Whit tho Court has to adininistor, in a trial 
for an oftenco under S. 30'2, 1. P. 0., is the law 
as it stands and not any form of me lico-legal 
theory that is opposed to law. v. Kop^ch^ 
(1025) 17 Or. App. R. 50. RcJ. [P 20 0 1] 

fb) Penal Code (1860). Ss. 184 and 302 — 
Court is not concerned whether S. 84 is loo 
narrow or drastic —Accused killing woman 
through jealousy was sentenced to transpor- 
tation, 

Whether S. 81 is nndulv narrow or drastic is 
not a matter with which tho Court is coucernod. 

Whore tho aocusod at the pro.spoct of losing 
tho object of his alTcction through OKcitemont 
and jovlousy of rage killed her so that if she 
was not his she could bo at any rate no one 
oho’s, and thoro was nothing lo show that as 
regards his bodily health tho aeonsod sulTored 
from anything worse than minor ailments that 
all hntnin llesh is heir to, and as regards his 
inontil state .there was no evidence to show 
that ho sulTorod from anything more than cocon- 
trioitv. 

Jlcldi that tho acoiisod was not inoapablo bv 
reason of unsoundnoss of mind of knowing tho 
nature of hia act and was guiltv of tho cffenco 
under S. 302: 15 O. C. 321, Roli. 

That however, as tho accused was not quite 
normal mentally and his act was uot promodi- 
talod and was coinmitlcd in a moment of ox- 
tromo excitement the sentence of death should 
bo altered to that of transportation for life. 

[P21 0 1,2] 

J . N. Misra and K. N. Ohak— lor Ap- 
pellanfc. 

77. K, Ghose, Govt. Advocate — for the 
Crown. 

Judgment. This is an appeal by one 
Ramadhin Bonal, aged 35, who has boon 
convicted by tho learned Additional 
Sessions Judge of Lucknow under S. 302, 
I. P. 0,, and sentenced to death subject 
to the oonfirmation of this Court. 

The facts of tho crime itself are not 
disputed, and do not require to be set 
out in great 'detail. The appellant, Nvho 
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is a widower, and one Mt. Ramkali, 
alias Kalawati alias Bitta, were ia love 
with each other. Mt. Ramkali, who was 
the victim of the occurrence under trial 
was a young married woman, 18 or 20 
years of age, she was related by marriage 
to the accused, and was married to a 
man named Sheo Shankar, a resident of 
a village oilled Hardoia, in the Rae 
Bareli District. She suffered from some 
ailment, for the treatment of which she 
used to come at times to Lucknow to the 
out patients department at the King 
George’s Medical College. Once or twice 
she and relatives of hers had stayed at 
Lucknow with the appellant, but suspi* 
cions having arisen she stayed on the 
last occasion with one Mata Prasad, 
another marriage relation. She was ac. 
oompanied on that occasion by her hus- 
band, Sheo Shankar. 

On tho morning of 31st January last, Mt. 
Ramkali went to the College, accompanied 
by Mata Prasad and his wife, Mt. Maha- 
dei. Mt. Ramkali went in to see the 
lady doctor and as she did not re-appaar 
for some time, Mt. Mahadei went to en- 
quire, and was told that Ramkali had 
left. She then went out and found Ram- 
kali and Ramadhin, appellant, sitting in 
an ekkagari. Mata Prasad was there too, 
Ha got Ramkali down from tho ekkagari, 
and there was a tussle. Mata Prasad and 
his wife trying to get Ramkali away 
from Ramadhin, while Ramadhin sought 
to detain her. Finally Ramadhin pro- 
duced a dagger, ("qarauli”), made in the 
form of a miniature sword. This he 
plunged into the nook of Ramkali, killing 
lier instantaneously. The medical evi- 
dence shows that there were two incised 
wounds and a superficial out, one incised 
wound was on the front of tho left side 
of tho nook, one was along the back, 
internal to the inner border of tho left 
shoulder-blade, and the superficial out 
was on tho right hand. Tho wound on 
tho neok penetrated the upper part of 
the loft lung, and passed out through the 
wound on the back. The out on the 
hand was probably oausod by the hands 
being raised for protection. It was pos- 
sible. the medical witness said, for all 
the three injuries to be caused by one 
and tho same blow. The penetrating 
wound was the cause of death, and could 
have been inflioted with the dagger that 
has been produced. When striking Mt. 
Ramkali, Ramadhin is said to have 
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ntfcerad gome such words as “le jao”, or 
“lo ab isko lejao,” “take her away”, or 
“Now take her away”. There is some 
dihereace amongst the witnesses as to 
the precise words used. 

The appellant was at once secured, 
and taken to the Kotwali, where Mata 
Prasad made a report. 

That the appellant did in fact kill the 
unfortunate Mt. Ramkali is not disputed. 
The questions are, what was his personal 
history prior to the occurrence, and more 
particularly, - what was the state of his 
mind when he committed the act. It 
was to elicting facts bearing on those 
points that the defence evidence which 
was voluminous, was directed, and fur- 
ther to throw light on them the learned 
Additional Sessions Judge examined as 
Court’s witnesses the Assistant Jailor of 
the Lucknow District Jail, a subordinate 
medical officer of that Jail, and Rai 
Bahadur Dr. J. P. Modi, the well-known 
leader in forensic Medicine at the King 
George’s Medical College and the author 
cf .the volume “Text-book of Medical 
Jurisprudence and Toxicology.” 

From the evidence given by the appel- 
lant’s witnesses, it appears as regards 
his general health that he has suffered 
from headaches and giddiness in the past 
and various minor ailments sujh as 
coughs, fever, constipation and insomnia. 
As regards his general mental history, 
certain incidents (it does not seem neces- 
sary to set them out in detail, they are 
exhaustively set out in the judgment of 
the lower Court) were mentioned which 
show that the appellant was eccentric. 
On one occasion, in the spring of 1930, 
he is said to have assaulted a man named 
Dharam Bbikhshu owing to a difference 
of opinion in a discussion after an Arya 
Samaj meeting. He is further said to 
have been of a morose and melancholy 
disposition. Some of the witnesses say 
they entertained doubts as to his sanity, 
and a “vaid” named Pandit Bal Kisben 
deposed that he diagnosed that “insanity 
was to set in”, to quote from the learned 
Additional Sessions Judge's record of the 
evidence. On the evidence of that wit- 
ness, it should be mentioned, the learned 
lower Court poured scorn, and quite 
refused to believe it. 

A witness for the defence however 
whose evidence was certainly entitled to 
respect was Dr. H. Hukku, a well-known 
Lucknow practitioner with British quali- 


fications and experience. He gave evi- 
dence as to the causes and symptoms of 
insanity, and there were put to him the 
circumstances attending this present case. 
His reply to the case as it was stated to 
him was: 

“I think it was impulsive insanity or homi- 
cidal insanity a form of partial intellectual 
mania. There was absence of motive, “Jo le 
jao” is suggestive of maniaeal condition/ There 
was no jhiding, there were no accomplices and 
there was the sudden shock of being deorived nf 
the beloved.’* ^ 

As to the witnesses examined by the 
Court itself, as distinguished from the 
defence witnesses, the Assistant Jailor 
said he never formed the impression from 
anything^ the appellant said or did, that 
he was “mad or senseless.” The subor- 
dinate medical officer of the Jail gave 
similar evidence. Dr. Modi saw the 
appellant twice on the day of the occur- 
rence once soon after it took place, and 
again at 1-20 p.m. On the former occa- 
sion ho had to talk with him. On the 
latter occasion, when the appellant was 
sent to him for medical examination as 
to certain hurts on him, he questioned 
him. The replies given by the appellant 
were, Dr. Modi said, reasonable and there 
were no symptoms of mental derange- 
ment or abnormality. 

Leaving aside for the moment the evi- 
dence of Dr. Hukku, wo are not of opin- 
ion that the defence evidence, even if 
believed, is sufficient to prove more than 
that the appellant did not enjoy good 
iDodily health and that bo acted at times 
in an eccentric manner. The learned 
Additional Sessions Judge, we may men- 
tion, said he disbelieved most of the evi- 
dence produced on behalf of the accused. 
He regarded it as designed: 

“to somehow save him from the punishment 
which he deserves, for the sympathy of his 
friends, well-wishers and cake-fellows was 
bound to be aroused when the man was being 
tried for murder, which has capital sentence as 
possible punishment under the law.” 

Tho learned Additional Sessions Judge 
went on to say however: 

“In the second place the evidence if believed 
falls far short of proving that the accused was 
labouring under some delusion or hallucination 
at the time of the murder and did not know 
the nature of his own act when he was commit- 
ting it.” 

We hu'-ve referred to tho evidence of 
Dr. Hukku, who suggested that the kill- 
ing of Mt. Ramkali must be regarded as 
an act of "impulsive insanity, or homi- 
cidal insanity.” Dr. J. N. Misra, the 
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counsel for the appellant, putting the 
matter in a slightly different way, argued 
that the appellant’s action was the result 
of ‘uncontrollable impulse.” 

Now it may be said to be well-known 
that there is a school of medico-legal 
thought which tends to regard all forms 
of crime as being the result of some 
mental abnormality, and the perpetra- 
itors of them as being the subjects more 
[iroperly of medical treatment than of 
judicial punishment. What we ha.vo to 
jadunnister, however is the law as it 
'stands, and not any form of medico- 
ilogal theory that is opposed to that law. 
There are very relevant observations on 
the doctrine of “irresistible impulse,” as 
it is there designated in “Taylor's Princi- 
ples and Practice of Medical Jurispru- 
dence,” Vol. 1, Edn. 8, at pp. 845-G. 
Pioforence is made thoro to vaiious Eng- 
lish cases, including the famous Mc- 
NaugJitens GiisQ. In anotlior case ii. v. 
Alhiutt (the details of the report are not 
quoted), a learned Judge is <)uoted as 
saying: 

h it was tlic raoaiiiiig of not being able to 
resist an impulse ? 

I-A’cry criine was connuitted under an im- 
pulse, and the object of tho law was to compel 
persons to control or resist those impulses. H 
it was made an o>:ortse for a person who had 
committed a crime that ho had been goaded to 
it I)}’ some impulse which medical men might 
choose to .‘^ay he could not control, such a doc- 
trine would ho fraught with groat danger to 
pociot V.” 

In another case R. v. Kopsch (l) it was 
romarkod: 

‘‘If (ho fantastic theory of uncontrollable im- 
pul.'O ^ero to become part of our criminal law, 
it would bo merely subversive.” 

In the enso now hoforo us tho appel- 
lant, wlien examined l)y tho committing 
Magistrate, gave quite clear and reason- 
able replies to tho questions put to him. 
lie did not dolinitoly stiggost that lie was 
insane at the time of tho act under trial, 
or at any other time. He said that ho 
was not conscious of what he did at tho 
time in (luostion, and that iio had been 
ailing for tho past three years, and was 
not conscious at times of what ho did. 
TTo had, ho said, suffered from constipa- 
tion and vertigo. It was, we take it in 
consequence of tlio absence of any deli- 
nito suggestion of insanity, and tho ah- 

sonce of any appearanco of it, that tho 

special procedure proscribed by B. 465, 
t.iiminal P. C., was not adopted by tho 

(l) Ll'd->r>] ID Cr. App. U. 50. ' 


learned Additional Sessions Judge. Before 

the latter, the appellant, when ques- 
tioned, again gave quite rational replies. 
Ho professed that he could not remember 
the incidents immediately attending the 
killing of the deceased, and suggested 
that his memory is generally defective, 
and that his mind does not work properly. 
He represented that he suffers from con- 
stipation and giddiness. 

It cannot be said that when examined 
by the Courts below the appellant dis- 
played any signs of insanity. Dr. J. N, 
Misra however who argued the case for 
the appellant with both erudition and 
ability, invited our attention to a passage 
contained in the treatise of Dr. J. P, 
Modi that has already been referred to, 
at pp. 336 and 337 (Edn. 2). The learned 
author there details six points w^hioh, ac- 
cording to him; 

‘‘the medical man takes .... into consideration 
before deciding whether the murder was the 
result of Fome delusion (homicidal mania).” 

Those points are: 

(i) The personal history of tho mur- 
derer ( the murderer may bo eccentric, 
melancholic, degenerate, neurasthenic 
etc”); (ii) tho absence of motive; (iii) the 
absence of secrecy; (iv) multiple murders; 
(v) want of proparedness or pre-arrange' 
meut and (vi) want of accomplices. 


Leaving out of consideration the fourth 
of tho above points, which has no appli- 
cation here, tho other five. Dr. Misra, 
argued, all exist as regards the present 
appellant. We are however not able to 
agree that that is so. The prospect of 
losing the object of his affections mayj 
very well he supposed to have excited in; 
tho appellant feelings of jealous rage,! 
which led him to kill her, so that if she! 
was not to be his, she should at any 
rate bo no one else's. The annals of 
crime furnish many such oases. It can- 
not bo said that there was absence of 
motive. 

As regards absence of secrecy, again, 
tho appellant seems to have acted under, 
tlie inlluenoo of passion, and it is oloar| 
paid no attention to the unconcealed: 
nature of his act. 

As to the want of proparedness or pre- 
arrangamont, it is to be remambored that 
tho appellant had a dagger with him. 


Even if it be believed, as some of the 
dofenoo witnesses say, that ho was in tho 
habit of carrying that daggor. the faot 
remains that he had it, and no further 
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preparation was necessary, as the tragic 
result showed. 

As to the want of accomplices, that 
point carries no weight. There is no 
suggestion made that the appellant had 
conceived a definite intention of killing 
the young woman. In any case, as is 
said in Taylor’s treatise, that has been 
referred to (Vol. 1, Edn. 3, p. S43j: 

‘’The lack of the power of combination is per- 
hips of all others the most striking charactoris- 
tic of insanity; hence it is a rule that when a 
lunatic commits a crime he does not confide in 
anybody; obviously the same may be true of 
the same criminal, so that the point attending 
alone is of little weight.” 

The result is that we were not im- 
pressed by Dr. Misra’s ingenious attempt 
to bring this case within the scope of 
the points set out in the treatise of Dr. 
Modi. 

The law we have to administer is stated 
in S. 81, I. P. G. Whether that section 
is unduly narrow or drastic is not a 
matter with which we are concerned. 
As to that point, we may refer to the ob- 
servations made by a learned Additional 
Judicial Commissioner in the ruling re- 
ported in Mahomed Tlussaiii v. Emperor 
(2) at p. 313. What we therefore have 
to consider is whether the appellant was 
at the time he killed Mt. Ramkali, in- 
capable, by reason of unsoundness of 
mind, of knowing the nature of the act, 
or that ha was doing what was either 
wrong or contrary to law. 

On a consideration of all the facts and 
circumstances of the case, wo find our- 
selves quite unable to hold that the ap- 
pellant is entitled to acquittal by any- 
thing contained in S. 81, 1. P, G. We do 
not believe that as regards his general 
bodily health he suffered from anything 
worse than the minor ailments that all 
human flesh is heir to, and as regards 
his mental state we are not satisfied by 
the evidence that he suffered from any- 
thing more serious than eccentricity. 
We are, in the words of the section, not 
of opinion that by reason of unsoundness 
of mind he was incapable of knowing the 
nature of his act, or that ha was doing 
what was either wrong or. contrary to 
jlavv, and wo are therefore of opinion that 
|the Additional Sessions Judge rightly 
found him guilty of an offence punishable 
under S. 302, I. P. G, We are however 
of opinion that we ought bo alter the 

(2) [1912] 15 0. 0. 321=11 Or. L. J. 31=13 
I. C. 611. 


sentence to one of transportation for! 
life. Our reasons for this are that we 
are satisfied that the appellant is not' 
quite normal mentally, and that his acfc| 
was not premeditated, and was commit-; 
ted in a moment of extrema excitement.! 
While therefore we maintain the con- 
viction, we reduce the sentence from one 
of death to one of transportation for 
life. Apart from this alteration in the 
sentence, the appeal is dismissed. 

R.M./r.K. Order accordinglij. 
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Smith, J. 

Mxcnna — Accused — Applicant. 

V. 

Emperoi — Opposite Party. 

Criminal Ref. No. 35 of 1931, Decided 
on 22ad September 1931, Reference made 
by Sess. Judge, Gonda, D/- 27th August 
1931. 

Criminal P. C. (1898), S. 145 (5) — Onus lies 
on party denying dispute to prove its non-ex- 
istence. 

If any party or other person interested denies 
the existence of the dispute the onus lies on 
him to show that it does not exist. [P 22 G 2] 

All Jawad — for Applicant. 

AH Mahommed, Asst. Govt. Advocate — 
for the Grown. 

Dr. Zafar Hasaiji-^tor Sabnarayaa 
and Rameshwar. 

Judgment.— This is a reference by 
the learned Sessions Judge of Gonda, re- 
commending that an order passed by a 
Pirsb Class Magistrate of that diafcricb, 
under S. 145, Criminal P. 0., be set aside. 
The facts are that on 11th October last 
one Satnarain made an application to the 
Superintendent of Police against one 
Munna and a number of others, alleging 
that there was a dispute between him 
and them about two plots of grove land. 
He asked for police assistance in cubbing 
the trees. The Sub-Inspector however 
reported on 2l9b October that there was 
no danger of a breach of the peace. No- 
thing more seems to have been dons 
until 10th January last, when Satnarain 
again made an application to the Super- 
intendent of Police substantially on the 
same lines as before, against Munna and 
others. Another Sub-Inspector reportad 
on that application, on 19bh Pebruary, 
to the effect that there was a danger of 
a breach of the peace; he rcommendal 
that action ba taken under S. 145, Cri- 
minal P. 0. The report was submitted 
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to the Magistrate concerned who, on 25th 
February, ordered a notice to be issued 
under S. 145, Criminal P. C., for 9th 
March. On the latter date he gave the 
parties notice in the following terms: 

“ Whereas it appears to mo from the com- 
plaiub of Satnaiain, and the report of police 
station Tarabgiuj, that there is an apprehension 
of a broach of the poico imtvveon you, Satnarain 
and Ramoshwar. on one side and Munna on the 
other, about a certain grove, I call upon you, 
both the parties, to file written statements in 
respect of your actual possession.” 

The proceedings of the Magistrate up 
to that point were not strictly in accor- 
dance with the provisions of S. 145, sub- 
S.(l), but substantially he complied with 
them, and both Satnarain and Munna, on 
9bh March 1931, put in written state- 
ments, Satnarain claiming that the gro- 
ves were his, and Munna claiming that 
they wore his (Munna’s), having been 
bought by his father at auction. A sup- 
plementary written statement was pub 
in on dlst i\Iiich 1931 by Satnarain's 
brother Raiiieshar, and the evidence of 
the parties was recorded on that same 
date. The Magistrate passed orders ou 
7bh April. lie found Satnarain and Ra- 
moshar to bo in i)ossossion of the plots 
in dispute, and forbade all disturbance of 
their possession until their eviction in 
due course of law. 

The loarnod Sessions Judge was appli- 
ed to in revision, and came to the con- 
clusion that the order passed by the 
Magistrate was ultra vires’* and without 
jurisdiction. lie has accordingly sub- 
mitted tlie case with a reoommenda- 
tion that the order passed by the Magis. 
trate bo sot aside. The Sessions Judge’s 
view was that the Magistrate had dis- 
believed all the witnesses exaiuinod by 
the complainant about an apprehension 
of the breach of the peaoo, and that, ao- 
oording to the provisions of S. 145, sub- 
Ol. (5), ha should have oanoolled his pre- 
liminary order and stayed all further 
proceedings. 

It is true that the ^lagistrato did nob 
altogotlier believe the witnesses produced 
on the side of the complainant. lie did 
nob however definitely say that he did 
not believe that there was any danger 
of a broach of the poaoo. lie oonoludod 
that there was, in fact, a “ quarrel” bet- 
ween the parties, bub ho seems to have 
thought that tlie real cause of it was 
that Munna has oollactod some manuro 
la a hold of Satnarain's which ho refused 


to remove. I say he “ seems to have 
thought," because what ha says ca the 
point in his order is nob very clear. Ha 
says: 

“ The real cause of the quarrel appears to ba 
the oue ■’given by Jagai (P. W. 4). who says that 
^lunna has kept a manure heap in S.itnarain’s 
field which he refuses to remove, but this dif- 
fers totally from the cause of actiou given by 
complainant and hence it is difficult to accept 
it as true.” 

What the Magistrate meant by these 
last words is not clear, bub he appears 
to have meant that he did nob accept the 
complainant s “cause of action” as true, 
since he started by saying that the real 
cause of the quarrel appears to be the 
one given by Jagai. According to Jagai: 

^luuna has forcibly kept a manure heap iu 
Sat Narain’s field, which Munna refuses to 
remove and says that if they went in the grove 
they would be killed outright.*' 

The Magistrate seems to have been of 
opinion that there was a quarrel between 
the contending parties It is, moreover, 
to bo noticed that sub-S. (5), S. 145 pro- 
vides that ; 

” Nothing iu this section shall preclude any 
party so required to attend, or any other person 
interested, from showing that no such dispute 
as aforesaid exists or has existed ; and in such 
case the Magistrate shall cancel his said order, 
and all further procoodiugs iberoou shall be 
stayed but, subject to such caucoUation, the 
order of the Magistrate under sub-S. (1) shall be 
final.” 

It is clear from this subsection that 
if any party or other person interested' 
denies the existence of the dispute, thel 

onus lies on him to show that it does 

1 

not exist. In the present case Munna, 
though not saying in his written state- 
ment quite clearly that no dispute likely 
to cause a breach of the peace existed, 
described the allegations of Sab Narain 
as false and without foundation {ghalat 
(jur be hufiyad). It may be taken 
thorofora that he intended to deny the 
existence of any such dispute. 

His evidence however was mostly de- 
voted to trying to make out his title to 
the groves in dispute, and his possession 
of them. As to the existence of any dis- 
pute, the evidence given by him and his 

witnesses was scanty. Ho himself denied 

% 

that there is any dispute between him 
on the one side and Sat Narain and 
Raraashar on the other. One of his wit- 
nesses, Siirajpal, made the following 
oryptio statement, according to the 
^lagistrate's record : 

*‘ There is uo euiuily l^lweeu them, Thers 
may be oumity uow.**' 
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Another witness of Munna’s, Ram 
Asre, said ; 

“ There is no dispate, bat the complainants 
want to take possossioa forcibly. There is no 
danger of ‘ marpib ’ because the compl lioauts 
want to get it from Court, and have filed an 
application.’* 

Another witness, Lalta, said : 

*■ There is dispute about both the groves. I 
cannot say about the apprehension of breach of 
peace.’* 

It thus appears, from the evidence of 
Munna’s own witness, Lalta, that there 
is a dispute about the groves, and if, as 
was stated by the witness Ram Asre, 
the complainants want to take forcible 
possession, it may reasonably be con- 
cluded that there is a danger of a breach 
of the peace. As I have said, the Magis- 
trate himself was of opinion that a 
quarrel does exist, and the witness 
Jagai. on whose evidence, apparently, he 
relied stated, as I have said already, 
that Munna has threatened to kill the 
■opposite parties if they go to the groves. 
The Magistrate should have stated more 
clearly whether he believed or not that 
a dispute likely to cause a breach o£ the 
peace exists. In view of his finding, 
however, that there is a “quarrel," and 
in view of the fact that it appears from 
some, at least, of the evidence produced 
on the aide of Munna himself that “ the 
complainants want to take possession 
forcibly," I am of opinion that it cannot 
be said to have been shown that no dis- 
pute exists, such as is likely to cause a 
breach of the peace. 

The result is that I do not regard the 
Magistrate’s order as being ultra vires, 
and I do not accept the reference of the 
learned Sessions Judge. The Magis- 
trate’s order will stand and the record 
will be returned. 

JI.M./r.K, Reference rejected. 


A. I. R. 1932 Oudh 23 

Smith, J, 

Sita Ram and others — ^Accused — Ap- 
pellants. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 251 of 1931, De- 
cided on 28th September 1931, against 
order of Asst. Sess. Judge, Byzabad, D/- 
25th July 1931. 

Criminal P. C. (1898), Ss. 297 and 423 (2) 
— Jury trial — Misdirection in summing up — 
Judge failing to bring to notice of jury cer* 
.tain facts — Possibility of jury returning dif- 
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ferent verdict if their attention was called to 
those facts — There is misdirection. 

For practical purposes «au omission in a sum- 
ming up is net a misdirection unless it be on a 
point of substantial importance, or where the 
point has been fally dealt with by the defence 
counsel, or prime importance. 

Where it is more than possible that if the 
Judge had cilled the attention of the jury to the 
fact that there was no corroboration of the evi- 
dence of a certain prosecution witness as regards 
certain aocasod, they might have recurned a 
diOereat verdict as regards them, the failure to 
do this amounts to misdirection. If the uncor- 
roborated evidence is not sutUcient to sustain the 
conviction of these accused, tbeic conviction 
should be set aside instead of ordering a retrial: 

3 S. fj. R. 102 and 29 Cal. 782, Reh on. 

[P 25 0 1] 

Naimidlah — for Appellants. 

Ali Mohammad, Asst. Govt. Advocate “ 
for the Crown. 

Judgment. — This is an appeal by five 
man who have been convicted by the lear- 
ned Assistant Sessions Judge of Pyzabad. 
Tsvo of them, Nobar, Ahir, and Panohu, 
Ahir, ware convicted under S. 397, I. P. G., 
and sentenced to seven years’ rigorous 
imprisonment each. The other three, 
Sita Ram, Brahman, Ram Deo Singh, 
Thakur, and Mangal, Sonar, were convic- 
ted under S. 395, I. P. C., and sentenced 
to five years’ rigorousimprisonmenteaoh. 
The trial was held with a jury. 

There is said to have been a dacoity at 
the house of one Sidhari, Chamar, at a 
village called Khatimipur on the night 
of 21th.25th July 1930. The police did 

not at first send anybody up for trial, 
and the complainant was obliged to make 
a complaint about the dacoity in Court 
on 9th September 1930. Even so, there 
was considerable delay, but in the end, 
in April last, the five appellants were 
sent up for trial, and were convicted and 
sentenced as aforesaid. 

Of the inmates of the house, Sidhari 

and his wife Mt. Gauri gave evideace, 
and two villagers named Ram Daur, and 
Ram Aatar said that when the alarm 
was raised they went towards Sidhari’s 
house and saw a number of men running 
away. Each of theta claimed to have 
recognized amongst those men Mangal, 
Sita Ram and Ram Deo of the appellants. 
Ram Daur said he also recognized one 
Sukhari, Chamar, and Ram Autar said 
he also recognized four men, named 
Tirath, Jeo Dhan, Sukhari, Chamar, and 
Rameshar, Kori. With these additional 
men however we are not concerned. The 
evidence of Ram Daur and Ram Autar 
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was the only evidence materially to cor- 
roborate the evidence of Sidhari as re- 
gards the identity of the accused. The 
investigating officer, somewhat curiously, 
did not 'at first issue warrants for the 
arrest of any of the persons mentioned 
in the first report, nor did ho search the 
house of any of them, so there was no 
property recovered. There can be no 
doubt that some men, at any rate, en- 
terecl the house of Sidhari that night and 
stole some of his property. Sidhari was 
badly knocked about. He sustained seve- 
la incised wounds, one of which, a trian- 
gular wound on the left side of the chest. 

was described as grievous. Sidhari olai- 

med in his evidence to have recognized 
all the five appellants and a sixth man 
in the person of Tirath. He said that 
Aohar and Panchu attacked him with 
spears. Ilis wife, Mb. Gauri, did not pro- 
less to have recognized any of the men 
who entered the house, and substantially 
the only evidence in support of Sidhari’s 
was that of Bam Daur and Bam Autar, 
the nature of which has already been 
meationed. 


It was urged before mein tlio first place 
that the law relating to dc^coity was not 
fully explained to the jury by the learned 
Assistant Sessions Judge, but I think there 
is no force in that suggestion. The Assis- 
tant Sessions Judge appeals to have put 
the law before the jury in full detail, and 
f ^3 1 properly to understand it, 
as appears from the fact that at first they 
found the appellants guilty cf robbery 
only, allhough they found all five of tjioin 
guilty of participation, that was not due 
to any fault of the Assistant Sessions 
Judge in explaining to them the law on 
the subject. 


It was contended in the second pla 
that the Assistant Sessions Judge did n 
lay before the jury suffioiontly oxhat 
tively the disoropanoios which are to 
found in the statements made by Sidhr 
at different times. His first report (Ex. 
was made on 2otli July 1930, and 
made a statement (Ex. C) to the Su 
Inspector of Police that same night; i 
the next day ho made another statome 
(Ex. B) to the Talisildar, and on Otli Se 
teniber 19o0, ho made the complaint 
Court which has already been referred 1 
That is Ex. 2 in the case. His statome 
before the committing Magistrate w 
taken on 22ud April ... it is Ex. 
Ri the case, and lastly bis statement 


recorded in the Sessions Court on 22Dd 
July last. 

It is possible that the Assistant Sessions 
Judge may not have called the attention 
of the jury to every possible discrepancy 
that may bo said to exist in Sidhari’s 
various statements, but it was not shown 
to me that any discrepancy was not put 
to them which was of importance, and 
which might possibly have led them to 
return a different verdict as regards all 
or any of the accused. The charge to the 
jury shows that the Assistant Sessions 
Judge was at considerable pains to lay 
before the jury a good many passages 
from the various statements made by 
Sidhari, and I do not think there is any 
reason to think that he omitted anything 
that was material. The most important 
point was that from certain portions of 
the statements made to the Sub- Inspector 
of Police on 25th July 1930, and the state- 
ment made to the Tahsildar on the fol- 
lowing day, it appears that Sidhari said 
that only three men went into the house, 
and not six. That point was duly brought 
to tfTe notice of the jury by the Assistant 
Sessions Judge, who had the relevant por- 
tions of those statements read to the jury. 

The only point that can seriously be 
urge:! against the charge to the jury 
is this. The Assistant Sessions Judge, 
after sotting forth the grounds on which 
Sidhari’s evidence had bean attacked for 
the defence, w'ent on to say as follows; 

“Ou bohalf of the prosecutiou you have boon 
told thrtt YOU should not mind tho discrepancies 
you may notice beo.auso Sidhari has deposed be- 
fore you after tho lapse of about a year from the 
date of tho iuoident. It was also pointed out 
for tho prosocutioa that as the names of tho ac- 
cused botoro you are all mentioned in the first • 
iiiformaliou report (Ex. 1) you should hold 
that Sidhari’s slatomout, that they entered his. 
kothri ou tho night in question and injuries 
with spears were iufiictod ou his person by two 
of thorn, is Bubstautiallv correct. It was further 
argued that as his statement was materially 
corroborated bv other evidouco vou should bo- 
liovo it." 

The Assistant Sessions Judge should 
clearly, in my opinion, have pointed out 
to the jury at that point that as far as 
the oases against Panchu and Nohar were 
oonoorned, there was no corroboration, 
material or otherwise, of tho evidence of 
Sidhari, and he should have asked the 
jury to consider whether’ in those circum- 
stances, and having particular regard to 
tho fact that Sidhari seems at time to 
have said that only three men went into 
the house, his evidence ocnld safely be 
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accepted as against Nohar and Panchu 
without corroboration. His failure to do 
that seems to me to amount to misdirec- 
tion. If any authority ig needed on the 
point, I may refer to the following pas- 
sage from a ruling reported in IniperatoT 
v.Minha Sayo (1), at p. 15 (of 11 Cr.L.J.): 

In India, where the Judge is bound by statute 
law to sum up the evidence for the pro'secution 
and defence, any omission, however slight, is at 
least an irregularity, and may not unfairly be 
termed an error of law inasmuch as there has 
bean a failure to conform with the law. Hence, 
in India, misdirection’ is an appropriate term 
to apply to an omission in a summing up. But 
it was realized very early that, to treat every 
failure to conform with the Procedure Codes as 
a matter of Jaw which could be made thesubiect 
of appeal under S. 418. Criminal P. C., or of 
second appeal in the case of civil suits, would 
lead to absurdity. Thus, on the civil side, it 
was found necessary to refuse to treat any error 
of law or defect in the procedure as a matter of 
law unless it were substantial and might pos- 
sibly have produced error or defect in the deci- 
sion of the case on the merits: see S, 100, Civil 
P. 0., 1908, and on the criminal side, the 
test laid down was whether or not the omission 
was in the^ opinion of the Court of such import- 
ance as to have Jed to an erroneous verdict by 
the uiry: S. 423 (2). Criminal P. C. Thus, for 
practical purposes, an omission in a summing 
up IS not an error of law or a ‘misdirection” 
unless it be on a point of substantial importance, 
or, where the point has been fully dealt with by 
the defence counsel, or prime importance.” 

I agree with the principles laid down 
]m the passage of that ruling which I 
;hav 0 quoted, and I think that it is more 
than possible that, if the Assistant Ses- 
sions Judge had clearly called the atten- 
tion of the jury to the fact that there was 
,no corroboration of Sidhari’s evidence as 
against Nohar and Panchu, they might 
have returned a different verdict as re- 
gards those men. I do not think the con- 
victions of those two men can be sus- 
tained, and I do not think it is a case in 
which a letrial ought to he ordered. I- 
have pointed out that the evidence of 
Sidhari taken by itself was not very reli- 
jable and, in view of the fact that it is 
pot corroborated against those ]wo men, 
|I the evidence against them was 

'not such as was sufficient to support a 
conviction. For the principles which 
cugot to be applied in deciding what course 
to adopt in a case of this nature, I may 
refer to what was said in a ruling repor- 
ted in Jamineddi Masalli v. Emperor (2). 
r s-CGordingly set aside the convictions 
' and sente nces of Nohar and Panchu, and. 

(1) [1909J 3 S. L. R. 102=4 I. C. 597=irCr. 

L. J. 13. 

(2) [1902] 29 Cal. 7S2=6 G. \V. N. 553. 


acquitting them, direct that they be re- 
leased. 

As regards the other three appellants, 
there was evidence corroborative of 
Sidhari s evidence in the statements made 
by Ram Daur and Ram Autar. The 
Assistant Sessions Judge put the evidence 
of those two witnesses fully and fairly 
before the jury, and it was quite com- 
petent for the jury to accept the evidence 
of those witnesses as sufficient corrobora- 
tion of the evidence of Sidhari himself. 
I think there is no ground for interfer- 
ence in their cases, except in so far as it 
is rendered necessary by the fact that I 
have felt constrained to acquit Nohar and 
Panchu. The number of persons ccnvic" 
ted of participation now stands at three 
only in this connexion, of course, I bear 
in mind the point that has been referred 
to more than once already, that Sidhari 
himself more than once suggested that 
only three men went inside the house. I 
accordingly alter the convictions of 
Ram, Ram Deo Singh and Mangaltocon- 
victions under S. 391, I. P. 0.. but I main- 
tain their sentences, their appeals with 
this slight modification being dismissed, 
p.N./r.k. Appeal dismissed. 

A. I, R. 1932 Oudh 25 

Raza and Smith, JJ. 

Emperor 

V. 

Hasan Khan and another — Accused. 
Criminal Ref. No. 38 of 1931, Decided 
on 9tb Oct. 1931, by Dist. Mag., Sitapur. 

(a) Criminal P. C. (1898;, S. 423-'Accufed 
charged of higher offence but acquitted of it 
by trying Magistrate, cannot be convicted of 
that offence in appeal. 

Where an accused is charged of offences under 
S. 147 read with Ss. 323 or 325, I. P. C., but is 
convicted under ,S. 323 and is definitely acquit- 
ted of offence under S. 325 by the trying Magis- 
trate; in an appeal preferred by the accused, the 

appellate Court cinnot con vict him under S. 325. 

[P 20 C 2] 

(b) Criminal P.C. (1898), S. 439 (4)— S. 43^3 
IS not to be construed as referring only to 
case where trial ends in complete acquittal 
— It applies when accused is acquitted of one 
charge and convicted of minor offence. 

The prohibition contained in S. 439 (4) refers 
nob only to a case where a trial has ended in a 
complete acquittal of the accused in respect of 
all charges or offences, but also to a case where 
the accused has been acquitted of one charge 
but convicted of the minor offence with whii^h 
he is charged. There is no justification for 
attaching to sub-S. (4) the qualification that it 
must be construed as referring to cases where 
the trial has ended on a complete acquittal- 
A. I. R. 1928 P. O. 254, Foil [P 26 C 21 
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n,K. Ghosh, Govt. A‘Ivocate—iov the 
Crown. 

Order . — We have read the referring 
order of the learnsd District Magistrate 
and the explanation of to learned trying 
Magistrate. 

The facts of tho case are sufliciently 
set out in the referring order and tliey 
need not be repeated in detail. 

Hasan Khan and Saadat Khan, 
Pathans of Moharasa, in the District of 
Sitapur, along with certain other per- 
sons, wore charged with otfonces punish- 
able under Ss. 117 and 323, I. P. C. 
JTasan Khan and Saadat Khan alone 
wore further charged with an offence 
punishable under S. 325, I. P. G.. for hav- 
ing voluntarily caused grievous hurt to 
one Ganga Din, deceased. The trying 
Magistrate hold that no charge under 
S. 1'17 or S. 325, I. P. C., was made out 
against Hasan Khan and Saadat Khan, 
accused. Ho was however of opinion 
that they took a prominent part in the 
'*marpit,” and that they were responsible 
for tho injuries caused to Ganga Din and 
certain other persons. He therefore 
convicted them under S. 323, I. P. C., and 
sentenced them, each, to six months’ 
rigorous imprisonment and a fine of 
Rs. 50, (or in default, six weeks further 
rigorous imprisonment). Hasan Khan 
and Saadat Khan appealed to tho learned 
Sessions Judge of Sitapur. Ho dismissed 
their appeals but modified their convic- 
tions. He altered tho convictions from 
S. 323 to S. 325, I. P. C., but refused to 
onhanco tho sontonoes observing that he 
had no power to do so. Tho appeals 
wore thus dismissed by tho learned Ses- 
sions Judge on 22nd July 1931. The 
learned District Magistrate of Sitapur 
then suhmittod tho present reference to 
this Court on 2Gth August 1931. Ho re- 
commends that Hasan Khan and Saadat 
Khan sliould be convicted under S. 304, 
1. P. C., and tho sontoncos passed upon 
them should he enhanced. 

It appears that ho has submitted this 
roforonco as regards the order of tho try- 
ing Magistrate and not as regards tho 
order of tho Sessions Judge. Ho could 
not, of course, make any roforonoe as re- 
gards tho order of the So^isions Judge. 
Wo have to see now what should bo dona 
in this case. Wo have heard tho ao- 
ousod persons, who have appeared in per- 
son before us. Wo liave also heard tlie 
leiirnod Government Advocate. One 


thing is clear. This Court cannot con- 
vict the accused nersons of an offence 
punishable under S. 304, I. P, C., in these 
proceedings. As pointed out by their 
Lordships of the Privy Council in the 
case of Kishaoi Singh v. Emperor (l), 
where an accused is charged with an of- 
fence of murder under S. 302, I.P.C., but 
is convicted by the Sessions Judge of the 
offence of culpable homicide not amount- 
ing to murder, under S. 304, I. P. C., he 
must be deemed to be acquitted of the 
charge of murder, and the High Court 
in converting, in revision, the landing of 
acquittal of the accused on the charge of 
murder into one of conviction acts without 
jurisdiction. The only method by which it 
would be possible to obtain a conviction 
of murder would be by an appeal by the 
Government against the acquittal. The 
prohibition contained in S.439, sub-S.(4), 
Criminal P. C., which says that nothing 
in that section shall be deemed to autho- 
rize a High Court to convert a finding of 
acquittal into one of conviction, refers 
not only to a case where the trial has 
ended in a complete acquittal of the ac- 
cused in respect of all charges or of- 
fences, bub also to a case where the ao- 
ousod has been acquitted of the charge! 
of murder, hub convicted of tho minor' 
offence of culpable homicide not amount-' 
ing to murder. Thera is no justification 
for attaching to the subsection the 
qualification that it must be construed aS; 
referring to oases where the trial has' 
ended in a complete acquittal. 

On tho basis of the principles laidj 
down in this ruling, we think the learned 
Sessions Judge was nob justified in oon-j 
victing those men under S. 325, I, P, O.i 
They had been definitely charged under! 
.that section, but acquitted by the trying* 
Magistrate. They were convicted under 
S. 323 only, and the result of their ap- 
peals should nob have been their oonvio- 
tion under S. 325 when they had been 
definitely acquitted by the trying Magis- 
trato of the charge under that section. 
Their conviction under S. 323, I, P. 0.,j 
cannot and should not therefore be al-j 
tored. It is proved that they had takani 
a prominent part in the '‘marpit/* which 
eventually resulted in the death of Ganga 
Din. They are responsible for the in- 
juries caused to Ganga 1^, evon graiit- 

” (l) A. T. lb loas P. 0. 25i=lU I. 0. 3^2=^ 

Or. L. J. 1. A. 390=50 All. 

(P. c.). 
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ing that the injuries in question ware not 
inflicted by them persooally. We uphold 
their conviction under S. 323, T. P. C., 
under the circumstances mentioned 
above, but we are of opinion that the 
sentences pissed .upon them are inade- 
quate. The maximum sentence which can 
be passed under S. 323, I, P. C., is one 
year. They will undergo one year’s rigo- 
rous imprisonment, each, instead of six 
months’ rigorous imprisonment, as 
ordered by the trying Magistrate. They 
will also have to pay the fines imposed 
by the learned Magistrate. Their sen- 
tences are enhanced to this extant only. 

R.M./r.k. Order accordingly. 


A . I. R. 1932 Oudh 27 

Srivastava, J. 

Kandhai and others — Accused— Appli- 
cants. 



Emperor — Opposite Party. 

Criminal Revn. Appln. No. 117 of 
1931, Decided on 5bh November 1931, 
against order of Sess. Judge, Pyzabad, 
D/- 26th August 1931. 

(a) Criminal P. C. (1898), Ss. 413, 414 and 

415 — Where two punishments of fine of 

Rs. 50 and of Rs. 20 are combined sentence 
IS appealable. 

Tne word “therein” as used in S. 415 refers 
to Ss. 413 and 414. In other words the section 
IS intended to apply to cases in whtoli two or 
more of the punishments mentioned in S. 413 
or S. 414 have been combined. The punish- 
ments mentioned in S. 413 are sentence of pun- 
ishment not exceeding one month passed by a 
Oourb of Session, and a fine not exceeding 
Rs. 60 imposed by a Court of Session, or Dis- 
trict Magistrate or other Magistrate of the Ist 
Class. The punishment referred to in S. 414 is 
a fine not exceeding Rs. 200. Where therefore 
in a summary trial a I\Iagistrato imposes two 
fines one of Rs. 50 and the other of Rs. 20 the 
case is one in which two punishments such as 
referred to in S. 414 have been combined 
and the sentence is appealable. [P 2S C 1] 

(b) Criminal P. C. {1898 1, S. 439 -Court is 

not bound to treat application for revision as 
appeal. 


Where the order of the Magistrate, being ap- 
pealable on account of the combination of two 
punjshmeats imposed, a party instead of Bling 
an appavl against the order applies in revision, 
the Oourt IS perfectly justided in rejecting that 
application summarily and it is not bound to 
treat that applioatioa as an appeal when no 
such request is made to it, [p 28 C 1] 

A, 1*7, Afulla for Applicants. 

AH Muhammad — for the Grown. 


Judgment. This is an application 
for revision under Ss. 435 and 439, Cri- 


minal P.O., against the order dated 26th 
August 193L of the Sessions Judge ot 
Eyzabad upholding the order dated 12th 
August 1931 of a Magistrate, 1st Class of 
Eyzabad District, convioting the appli- 
cants summarily under S. 417, I- P. 0. 
and S. 21, Cattle Trespass Aeb, and sen- 
tencing each of them to pay a fine of 
Rs. 50, in default two months rigorous 
imprisonment under S. 447, I. P. G., and 
a fine of Rs. 20, in default one month’s 
rigorous imprisonrnant under S. 24, Cattle 
Trespass Act. _ Briefly stated the facts 
are that there is a military grass farm in 
Eyzabad. A portion of the land of this 
farm has been reserved for growing grass 
for the use of the military. This reser- 
ved area has been enclosed with barbed 
wire fencing. On the night of 21-22nd 
June 1931 the applicants were found 
grazing about sixty head of cattle in this 
reserved area. When the employees of 
the grass farm tried to secure the cattle 
in order to take them to the pound, the 
applicants resisted and rescued soma 
thirty or thirty. five head of cattle with 
the result that the grass farm employees 

could manage to impound only nineteen 
head. 

The learned Magistrate, in an elabo- 
rate judgment, after discussing the evi- 
dence a t considerable length, held that 

the prosecution case had bean fully es- 
tablished and that all the accused par- 
sons were guilty of committing criminal 
trespass and also of forcibly rescuing 
cattle and that they were therefore liable 
to conviction under S. 447, 1. P. G and 
S. 24, Cattle Trespass Act. Ha accord- 
ingly awarded them the sentences stated 
above under each of these sections. The 
accused filed an application for revision 
in the Court of the Sessions Judge of 
Pyzabad against this order of the Magis- 
trate. The application was dismissed 
summarily by the learned Sessions Judge. 

The first contention urged on behalf of 
the applicants is that as the Magistrate 
has awarded two punishments, one a 
fine of Rs. 50 under S. 447. and the other 
a fine of Rs. 20 under S. 24, Cattle Tres- 
pass Act^ therefore the case is governed 

. . P. 0., in spite of the 

provisions ot S. 411 of that Code the 

sentence was appealable to the Sessions 
Judge S. 415 runs as follows: 

“Aa appeal miy be brought against any saa- 
teiioe referred to m S. iVi or S.4U by whioh any 
two or more of the puaishmaats tbarein raea- 
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tiooecl arc combined, but no sentence which 
\vou]d not otherwise be li ible to appeal, shall 
be appcalablo merely on the ground that the 
person convicted is ordered to find security to 
keep the peace.” 

The word “fchorein*’ as used in this 
|section must in tn^' opinion refer to Ss. 
-113 and 411. In other words tho section 
is intended to apply to cases in whicli 
two or more of the punishments mention- 
ed in S. 413 or S. 411 have been com- 
bined. The punishments mentioned in 
S. 413 are sentence of imprisonment not 
exceeding one month passed by a Court of 
Session and a fine not exceeding Rs, 50 
imposed by a Court of Session or Dis- 
trict Magistrate or other Magistrate of 
the Ist Class. It is admitted that this sec- 
,tion does not apply to tho case. As stated 
before the conviction by the Magistrate 
Iwas in the exercise of his summary 
powers and therefore the relevant sec- 
tion is S. 414. The punishment referred 
to in this section is a fine not exceeding 
Ills. 200 only. In the present case the 
ilagistrato has imposed two such fines, 
one of Es. 50 and the other of Rs. 20. 
Thus the case is one in which two punish- 
ments such as are referred to in S. 414 
'havo been combined. If any of those 
’punishments stood by itself, tho order by 
virtue of S. 414, could not be appealable 
bub because the Magistrate impose two 
sucii punishments, therefore liy reasons 
of the combination of the two punish- 
meats, S. 415 makes tho order appeal- 
able. I therefore acoopt the applicants* 
contention. Hut tho applicants cannot 
derive any benefit from it. Tho order of 
jthe ^lagistrato being appealable, the ap- 
iplicaiits instead of making an applioa- 
|tion in revision to the Hossions Judge 
ought to have filed appeals against their 
conviction and sentence. As they did 
not do so, tho learned Sessions Judge 
jwas perfectly right in dismissing the ap- 
, plications for revision summarily. It 
iwas argued that tho learned Sessions 
Judge ought to have treated the applioa- 
tion for revision as an appeal. But no 
;such re(]ue3t was made to him and ho 
was not bound to do so. S. 431). Cl. (5), 
Ciirninal P.G., provides that whore under 
ibhis Act an appeal lies and no appeal is 
ibrought no procoodings by way of revi- 
,sion shall bo entertained at tho instance 
of tho party who could have appealed, 
iho result therefore is that tho present 
application for revision is not maintain- 
lahlo. In this view of the matter it is 
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not necessary for me to enter into the 
merits of the application. 

The application fails and is dismissed. 

k.n./r.k. Application dismissed. 
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Raza and Smith, JJ. 

Emptercr ' 

V. 

Zamin — Accused. 

Criminal Appeals Nos. 209, 253, 259' 
and 270 of 1931 and Criminal (Jury) Ref. 
No. 1 of 1931, Decided on 14th October 
1931, made by Asst. Sess. Judge, Fyza- 
bad, by his order, D/- 20th July 1931. 

Penal Code {1860J, S. 368 — Knowledge of 
kidnapping or abduction is essential — Word 
"knowledge” explained. 

Section 3GS is confined to knowledge only of 
fact of kidnapping or abduction. “Knowledge” 
means tho stale of mind entertained by a person 
with regard to existing facts which ho h.\s 
himself obsorvod or the exisLenco of which has 
been communicated to him by persons whoso 
veracity ho has no reason to doubt. [P 30 C 1] 

Ali Mohammad, Asst. Govt. Advocate — 
for the Crown. 

Judgment. — The above appeals and 
reference are connected and can be dis- 
posed of together. The facts, bristly 
are as follows. A married girl named 
Parbhu Dei, a "Murao’* by caste, is said 
to have been either kidnapped or ab- 
ducted at Fvzabad on or about the 
22nd-23rd January last by three men 
nauied Munne, Nazir and Kunnu, and 
taken on an “ekka gari" driven by one 
Zamin to a railway station whence Munne 
and Kunnu brought her by train to Luck', 
now. At Lucknow she is said to have 
been kept for several days at an* ashram*’ 
or widows' home, run by one Babu Ram 
with tho assistance of one Badri. On 
13th February she was married to one 
Thakur Dass, a resident of Jullandur, in 
tho Punjab, and Thakur Dass, with whom 
were three companions in tho parsons of 
Bholanath, Chunni Lai and Jamna Dass, 
loft with the girl by train on the even- 
ing of 14th February. One Sarabjit Singh 
however had got wind of what was going 
on and either out of genuinely disin- 
terested motives or to spite Babu Ram 
himself boarded tho same train as Thakur 
Dass and his party, and gave information 
to tho police at Shahjahanpur, as a result 
of which Thakur Dass and those with 
him wore arrested. In tho end Nazir, 
jMunne and Zamin wore committed for 
trial on a charge under S. 366, L P. C., 
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and Babu Ram Badri, Thakur Dass, 
Jamna Dass, Chuuni Lai and Bholanath 
on charges under 3. 368, I, P. G. Kunnu 
was said to be absconding, so he was not 
before the Court. As a result of the 
trial, which was held with a jury, Munne 
and Nazir were convicted under S. 366, 
I, P. 0. and Thakur Dass Badri and 
Babu Liam ware convicted under S. 368, 
I. P. C. Each of them was sentenced to 
five years rigorous imprisontnent; Jam- 
na Dass, Ghunni Lai, and Bhola Nath 
were acquitted. As regards the above 
men, the learned Assistant Sessions Judge 
of Fyzabad, who tried the case, accepted 
the unanimous verdict of the jury. As 
regards Zamin, the jury were unanimous 
in finding him also guilty under 3. 366, 
I, P. G., despite the fact that the learned 
Assistant Sessions Judge bad directed 
them to return a verdict of not guilty in 
his case. The Assistant Sessions Judge 
was of course entitled to do that und=r 
S. 239(2), Criminal P. C, if he considered 
there was no evidence that Zamin was 
gmltyof the offence charged against him. 
-*-he Assistant Sessions Judge has re- 
ferred the case of Zamin to this Court, 
as he was unable to accept the jury’s 
verdict of guilty against him, and we 
have also before us appeals by the 6ve 
convicted men Babu Ram and Badri 
(Badri Parshad) are the appellants in 
Appeal No 209, Thakur Dass (alias Tba- 
kjir Prasad) ia the appellant in No. 258 

Nazir (Nazir Khan) in No. 259 and 
Munne in No. 270. 


As regards Zamin we agree with th 
reasons given by the Assistant Session 
Judge for holding no case made ou 
against him. We can only suppose tha 
the jury V70re confused as to him as , 
result of the very long and eiaborat 
charge addressed to them by the learnai 
Assistant Sessions Judge. Acting unde 
b. 307 (4), Criminal P. C., we acqui 
^amm. If he is in custody he must bi 
released forthwith. If he is on bail an^ 

Wm cr on his bahal 

are discharged. 

^ appeals by fcha convic 

ioint Cvi:i to us that the 

joint tiial was bad m law. We thinli 

w^olV^“° suggestion. The 

whole Cham of events beginning with the 

„irl s kidnapping or abduction at Fyzabad 

nd ending with her discovery at Shah- 

jahanpur. can fairly be regarded as 

forming one and the same transaction. 


It would be in the highest degree incon- 
venient in a case of this nature to split 
the entire chain of events up into several 
distinct trials involving tha repetition of 
much of the evidence in each of them. 

As regards the charge to the jury, we 
think that the Assistant Sessions Judge 
was at pains to lay the case fairly and 
fully before the jury and that if he erred 
it was on tha side of over elaboration, 

and not on the side of insufficiency of 
details. 

Having said this much by way of nre- 
faca wa proceed to consider the cases of 
the various appellants. 

The exact age of the girl is nut very 
ortain; she may be under 16. Accord- 
ing to her mother’s evidence she is 14, 
and according to medical evidence she is 
about 15^.^ The jury concluded her to 
be aged “exactly 16 years but they found 
nevertheless, that she was kidnapped.” 
If she is not under 16 of course she 
could not be kidnapped, but wa are satis- 
fied that there were materials justifying 
a finding that she was abducted since 
she is said to have been induced to go 
with the men concerned first by deceit- 
ful promises of being taken to the house 
of a relative of hers, and afterwards by 
threats of being killed. It was in fact 
abduction, and not kidnapping, that was 
mentioned in the charge sheets. For the 
purposes of Ss. 366 and 368, I. P. C., of 
course, kidnapping and abduction stand 
on the same footing. We are satisfied 
that the girl was either, kidnapped or 
abducted and that the object of those 
who kidnapped or abducted her was one 
or more of the objects specified in S. 366. 

She alleges that she was in 
fact raped on several occasions quite 
apart from her ultimate marriage against 
her will to Thakur Dass. Those who 
kidnapped or abducted her therefore, 
were rightly convicted under 8.366! 

I. P. C There 'was sufficient evidence 
to justify the jury’s finding that Nazir 
and Munne were two of the men con- 
cerned. We sea no reason to interfere, 
as far as they are concerned, either with 

the convictions or with the sentences. 

Their appeals are dismissed. 

We now coma to the cases of Babu 

Ram and Badri. As to them it is urged 
in appeal: 

(i) They had no “knowledge” that Mt 
Farbhu Dei had bean kidnapped or ab 
ducted; 



30 Oudh 


Emperor v. Zamin 


1932 


(ii) they did r3ot conceal” her, -whe- 
ther t-hey had such hno-w ledge or not. 

As to the fornier i)oint we are referred 
fo a ruling reported in A. I. R* 192G 
CaL 22G. 


It is true that S. 3G8, 1. P. C., is con- 
fined to "knowledge” only of the fact of 
kidnap|)ing or abduction. It contains no 
words, as do certain other sections of the 
'Cede (such as Ss. 411, 497 and 498), such 
as, ‘or having reason to believe’. It has 
therefore to be considered whether Babu 
Bara and Badri can be said to have 
known that Mt. Parbhu Dei had been 
kidnapped or abducted. 

In that connexion we must mention 
that there is no doubt that the girl did, 
in fact spend some time at the ashram 
managed by Babu Ram and Badri. It 
a]tpears that she arrived there on 30th 
January, and if that is so, there is a 
curious lacuna in the evidence as to 
uhere she was between the 22nd-23rd 
January and that date. However, as we 
have said, she certainly spent several 
davs at the “ashram” that is nob denied 
by Babu Bara and Badri Their version 
is that she was brought there in the 
absence of Babu Bam, and was admitted 
by Badri, to whom sho represented that 
the was a widow anxious to remarry. 

It has theretoro to bo considered as wo 
have said already whether Babu Bam 
and Badri can bo said to have “known” 
that sho had been kidnapped or abducted. 

According to tlie girl Miinno and 
Kunnu had some talk witir Badri which 
she did not overhear. She herself, she 
said, told both Badri and Babu Bam that 
sho was married, and had a husband and 
various other relatives living. She did 
nob say that she over gave them to 
understand that sho had been kidnapped 
or abducted. 

In these circumstances it is dilVioult 
to see how it can he held that Babu Bam 
or Badri “knew” her to have been kid- 
napped or abducted. Without going into a 
metaphysical discussion of the nature of 
jknowledge, we may say that for practical 
land legal purposes “knowledge” means 
the state of mind entertained by a person 
;with regarl to existing facts which he 
has himself observed, or the existence of 
which has been communicated to him by 
persons whose voracity lio has no reason 
to doubt. Hero it is not suggested that 
'Babu Ram or Badri had any personal 
knowledge of the girl and her circum- 


stances prior to her arrival at the 
ashram” at Lucknow, so they can only 
be held to have had “knowledge” of her 
and her circumstances if the facts in 
those connexions were communicated to 
them by the girl herself or by others, 
which sources of information they had 
no reason to doubt. If the girl herself, 
or the men Munne and Kunnu, were 
alleged to have given to Babu Ram or 
Badri information that the girl had been 
kidnapped or abducted, we should have 
had no difficulty, in the absence of any 
suggestion that they had any reason to 
disbelieve what was told them, that Babu 
Bam and Badri knew that the girl had 
been kidnapped or abducted. As far as 
the evidence goes however we cannot say 
more than this that they had reason to 
believe, or suspect, that she had been 
kidnapped or abducted. We have no 
hesitation in saying that the arrival a 
the ashram of a Hindu girl, who alleged 
herself to bo married, in the company of 
two Mussalmans, (we think the prosecu- 
tion case to be adequately made out to 
that extent) may reasonably bo held to 
have given rise to strong suspicions in 
the minds of Babu Bam and Badri, but 
the possibility of her having voluntarily 
left home remained and wo arc not pre- 
pared to hold that that possibility was 
negatived by anything communicated to 
Balm Bam and Badri by the- girl or by 
lier companions; in other words, we are 
not prepared to hold that Babu Ram or 
Badri “knew” the girl to have been kid- 
napped or abducted, so as to render them 
punishable under S. 368, I. P. C. 

In these circumstances wo think the 
conviction of those men under S. 368, 
I. B. C., was not in law justified by the 
evidence. As to whether the girl can 
be said to have been ‘‘concealed” at the 
ashram it is not necessary for us defini- 
tely to decide, but we may say that des- 
pite what is contained in certain rulings 
to %Yhioh we have been referred on that 
point (N. W. R. High Court Reports, 
Yol. 5. 1873, pp. 133 and 1S9 and Punjab 
Record, Yol. IX, 1874, Criminal Judg- 
ment No. 10) we should have had no 
difficulty having regard to. all the oiroum- 
stanoos, in holding that Babu Ram and 
Badri “concealed” the girl. She said that 
she and other women in the ashram 
used to be kept at times under look and 
key, and even if she was not continu- 
ously kept concealed or confined, (appa- 
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rently she was not so kept concealed or 
confined), she was, in oiir opinion kept 
concealed and confined at times. How- 
ever, having regard to the view we take 
on the point of the knowledge of Baba 
Ram and Badri, it is not necessary to 
discuss that point further. We think 
that the conviction of Babu Ram and 
Badri under S. 368, I. P. G., was bad in 
law. It is possible that they might on 
the evidence have been properly convic- 
ted under some other section or sections 
of the Penal Code, but we do not think 
we need to consider that here. We set 
aside the convictions and sentences of 
Baba Ram and Badri under S. 368, 
I. P. G,, and direct that they be forth- 
with released. 

It should not be necessary for us to 
state that we are far from approving of 
such activities as Babu Ram and Badri 
appear to have been carrying on at 
the so called ashram. We are told that 
those activities have now ceased, and we 
are glad to believe that that is so. 

There remains the case of Thakur 
Dass. We need say little in that con- 
nexion. It is not made out that he knew 
the girl had been kidnapped or abducted. 
She did indeed say, at first that she told 
him, before her "marriage” that she had 
a husband living, but she afterwards 
said that she could not remember whe- 
ther she told him that before her "mar- 
riage” to him. After that marriage she 
said she did not tell Thakur Dass that 
she had been forced to marry him. Yet 
again, she said that in the train she told 
Thakur Dass and his companions that 
she had not ‘married” with her consent. 
Little attention can be paid to what the 
girl has said at different times on this 
point. In any case, we are satisfied, 
that Thakur Dass cannot be said to have 
known that she had been kidnapped or 
abducted; so bis conviction under S. 368, 
I,- P. C., must be held to have been bad 
in law. We therefore set aside his con- 
viction and sentence: he will be released 
forthwith. 

We may mention with regard to the 
contents of Gub S. (2), S. 423, Griminal 
P. G., that we consider the verdict of the 
jury to have been erroneous as regards 
Babu Ram Badri snd Thakur Dass owing 
to the fact that the learned Judge did 
not adequately bring out in bis charge 
to the jury the difference between know- 
ledge, and the existence of grounds for 


belief or suspicion, and that at any rate 
the jury failed to understand the im- 
portance of the difference between those 
two things for the purposes of a convic- 
tion under S. 368, I. P. G. 

p.n./k.k. Order accordingly. 
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Raza and Smith, JJ. 

GirdJiariji Singh Gom plain ant — Ap- 
plicant. 

V. 

Jitendra Mohan Singh and another — 

Accused. 

Griminal Revn. No.98of 1931, Decided 
on 17th October 1931, against order of 
Asst. Sess. Judge, Fyzabad, D/. lObh 
March 1 931. 

(a) Criminal P. C. ( 18 S 8 ), S. 439— High 

Court can entertain revision application 
against order of acquittal at instance of 
private complainant. 

It is within the competeuce of a High Court 
should it see fit to interfere in revision against 
an order of acquittal at the instance of a 
private complainant to the extent of setting 
aside the orders of acquittal and directing a 
retrial. [P 32 Q 2} 

(b) Practice— Stay of— Matter subjudice in 
civil Court — Criminal trial should be stayed. 

It is in the highest degree undesirable that 
there should be a determination of the matter 
in criminal Court when it is still subjudice in 
the civil Court. 

(c) Criminal, Trial — Trial by jury — Objec- 
tions regarding constitution must be raised 
when trial begins. 

No objections regarding the constitution of 
the jurors will be considered if not raised when 
the trial begins. [P 32 C 2] 

J. N. Misra and Sri Bam Misra — for 
Applicant. 

/. Jackson and L. W. ShuJcla — for 
Opposite Parties. 

Judgment. — This is a criminal revi- 
sion at the instance of a private com- 
plaint against the acquittal of two men, 
Jitendra Mohan Singh and Mathura 
Singh,, who were tried with the aid 
of a jury by the learned Assistant Ses- 
sions Judge at Pyzabad. The charges 
against Jitendra Mohan Singh were 
under Ss. 465 and 477-A, I. P. G., or in 
the alternativa, under S. 477-A read with 
S. T14, I. P. G. The charges against 
Mathura Singh were under Ss. 465 and 
477-A and S. 204, I. P. G. 

The facts briefly are that on 7th April 
1909 one Raj Bahadur Singh executed a 
mortgage deed in favour of two men, 
Indra Bikram Singh and Jai Narain 
Singh. Jai Narain Singh is still alive. 
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Indra Bikram Singh is dead; the accused 
Jitondra Mohan Singh is one of Indra 
Bikram Singh’s sons. The mortgagor, 
ivaj Bahadur Singh is also dead, having 
died in the year 1919. The complainant 
in the present case is his son, Girdhari 
Singh. It is said tliat in the year 1929 
J'^.i Narain Singh and Jitendra Mohan 
Singh threatened Girdhari Singh with a 
suit for the recovery of Bs. G'2,000 on 
the basis of the mortgage that has been 
referred to above. Thereafter it is said 
Girdhari Singh having taken legal advice 
was informed that a claim on the basis 
of the deed aforesaid was time barred 
and ho went to Jitendra Mohan Singh 
accused and told him that he had been 
so advised. Jitendra Mohan Singh said 
tliab he too would take legal advice, 
riio suggestion made by the complainant 
is that certain alterations were made in 
the account books of the mortgagee and 
certain account books were destroyed in 
order to create evidence which would 
bring a suit on the liasis of the mortgage 
deed within time. Jai Narain Singh and 
Jitendra l\Iohan, it should he monbionod 
are carrying on a joint banking l)U3in0S9, 
in which Mathura Singh is the manager. 

A crimina*! complaint waa lodged by 
Girdhari Singh against Jitendra Mohan 
Singli and Mathura Singh on 11th March 
1930. As a result of the magisterial 
imiuiry Jitendra Mohan Singh and 
Matiiura Singh were committed for trial 
on charges that have already been set 
forth. The trial began in the middle of 
Docember 1930, and continued till lObh 
Marcli 1931, on wliioh date the learned 
.Assistant Sessions Judge, accepting tlie 
oiiinion of the majority of tlio jurors, 
found both the accused not guilty of the 
offences charged against thcMn and ao- 
quibted them. It was not until the 14th 
of August last that this application in 
revision was made to this Court against 
the acquittal of the accused in that trial. 
We are informed that the complainant 
had. in the inoantirao. moved the appro- 
priate authorities to gob an appeal in- 
stituted by Government against the ao- 
(luittals, bub Govornmont refused to 
institute such an appeal. 

On behalf of the applicant wo have 
heard Dr. J. N. .Misra at very oonsidor- 
able length. IIo has cited to us nume- 
rous rulings both of this Court and of 
othoi Courts, as to our competency to 
entertain this application at the instance 
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of a private complainant despite the 
fact that Government has declined to 
institute an appeal. We do nob think 
it necessary to sot out any of those rul-l 
ings in detail, since we are prepared to| 
hold that it 7S within our compebonoyi 
should we see fit, to interfere in thel 
matter at the instance of this private 
complainant to the extent of setting 
aside the orders of acquittal and direc- 
ting a retrial. 

On the merits various points have been 
taken. The first is that the jury with 
the aid of which the Sessions trial was 
conducted, was nob properly constituted. 
We see no reason to attach any parti- 
cular importance to the suggestions made 
on that point especially in view of thel 
fact that the jurors were not objected to 
when the trial began. That was the time 
for the parties to raise any objeotions. 

As to the merits of the matter in other 
ways, we find ourselves in some diflioulty 
by reason of the fact that on 12th March 
1931, that is to say two *days after the 
decision of the Sessions trial, a civil suit 
was filed on the basis of this mortgage 
deed. This suit is still pending and that 
fast is the one that impresses us most in 
deoiding what action we ought to take 
with regard to this revision. Bor us to 
go into all the details of the accounts 
would, needless to say, be to consider 
matters which will come up for decision 
in the civil suit. If a retrial of the 
criminal case ware ordered, the effect 
would be that the same circumstances 
would be under consideration both in the 
criminal Court and in the civil Court. 
The object of the applicant in making 
this application in revision is, it is hardly 
nooessary to point out; to obtain if possi- 
ble, f he conviction of the men who were 
acquitted in the Sessions trial, and it is 
wo think in the highest degree undesir- 
able that there should ho a determina- 
tion of the matter in the criminal Court 
when it is still subjudioe in the civil 
Court. The case is one of high valua- 
tion and will be liable to go up on appeal 
to the highest tribunal. In these oir- 
oumstancois, we think it best now that, 
one criminal trial has already ibeen con-' 
eluded that the dispute should, for the! 
future, be oonduoted in the oivil Court,! 
which is the oompotent Court to decide' 
the matters which are really at issue; 
between the parties. 
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We do not think it necessary to say 
anything more save this that the learned 
Assistant Sessions Judge made a most 
elaborate and apparently exhaustive 
charge to the jury, and there is no 
ground for any suggestion that be did 
not put the matter fully before them. 
However that may be, for the reasons 
given, we do not think that in this parti- 
cular case we ought to interfere in revi- 
sion and order a retrial, We accordingly 
dismiss this application. 

v.b./r.K. Application dismissed, 

A. I.R. 1932 Oudh 33 

Raza and Smith, JJ. 

Sadho Ram — Accused — Applicant. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 100 of 1931, De- 
cided on 26th October 1931, against order 
of Sess. Judge, Hardoi, D/- 20-6-1931. 

Criminal P. C. (1898), S. 106— Merely com- 
mitting offence for which person could have 
been convicted under S. 352, Penal Code, is 
not sufficient for order under S. 106— Per- 
son convicted only under S. 504, Penal Code 
—Order cannot be made under S. 106, Cri- 
minal P. Cg 

An order under S, 106, Criminal P. G. , can be 
made against a person convicttd under S. 352. 
Penal Code, but he must be actually convicted 
under S. 352, X^enal Code, for justifying the order. 
Mere committing of an offence for which he 
could have been convicted under S. 352 is not 
sufficient for justifying it. An odence under 
S. 501, Penal Code, does not necessarily involve 
breach of the peace. It involves onl)' an in- 
tention to provoke a breach of the “ public 
peace ” or knowledge that the provocation given 
is likely to cause a breach of the “ public 
peace.*' Such an offence cannot be said to bo 
one " involving a broach of the peace,” and if a 
conviction takes place under S. 504, Penal Code, 
and no other section, an order under S. 106, 
Criminal P. C., cannot properly be made : 35 

Cal. 315 ; 26 Mad. 469 ; A. I. R, 1921 Lah. 96; 
80 Cal. 93; 29 Mad. 190; 30 Cal. 366 and A.I.R. 
1930 Cal. 802, Rel. on ; 43 Bom. 554 and 33 All. 
771, Biss. from. [P 34 C 1. 2] 

All Jawad — for Applioanfc. 

AH Muhammad — for the Grown. 

Order. — This criminal revision has 
been referred to a Bench of this Court in 
view of the conflicting views of various 
High Courts on the matter at issue. The 
facts appear in the order of one of us by 
which the matter was referred to a 
Bench. The question is whether the ap- 
plicant, having been convicted under 
S. 504, I. P. C., only was rightly called 
on for security under S. 106, Criminal 

P. G. 

Two rulings exist with reference to 
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that very section (S. 504). One is repor . 
ted in Yahid) Syed v. Emperor (l) and the 
other in Asoka. Pra sauna v. Emperor (2). 
The latter is a Calcutta ruling. In the 
Bombay case it was held that an order 
under S. lOG, Criminal P. G., could 
rightly be made when a conviction has 
taken place under S. 504, T. P. C. In 
the Calcutta case it was held that an 
order under S. 106, Criminal P. C., can- 
not bo passed upon a conviction under 
S. 504, I. P. G. The Calcutta case fol- 
lows the interpretation put upon the 
words “ offence involving a breach of the 
peace ” in an earlier Calcutta ruling re- 
ported in Arnn Saynanatha v. Emperor 
(3). In that ruling S. 110 (e). Criminal 

P.G., was under consideration the 

words “ offences involving a breach of 
the peace ” therein occur. It was held 
that those words mean offences in which 
a breach of the peace is an ingredient, 
and not offences provoking or likely to 
lead to a breach of the peace. The rul- 
ing reported in Yaknb Syed v. Emperor 
(l) was referred to in Asoka. Prasanna 
V. Emperor (2) and was impliedly dissen- 
ted from. So also was a ruling reported 
in Emperor v. Manik (4). In that ruling 
an order under S. 106, Crjminal P. C., 
was under consideration which had fol- 
lowed upon a conviction under S. 424, 
I. P. C. That order was upheld. Dis- 
cussing the meaning of the words ‘‘offence 
involving a breach of the peace," the 
learned Judge who decided the case 
said : 

“ The word “ involve ” in my opinion con- 
notes the inclusion, not only of a necessary, but 
also of a probable feature, circumstances, ante- 
cedent condition or consequence.” 

The ruling reported in Arun Sama- 
n itha V. Emperor (3) was expressly dis- 
sented from, as were also two other Cal- 
cutta rulings. Baidya Nath v Niharan 

(5) and Raj Naraain v. Bhaghat (6). In 
Baidya Nath v. Niharan (5) the convic- 
tions wore under Ss. 447 and 426, 
I. P. C., and in Raj Narain_ v. Bhaghat 

(6) under S. 143, I. P. C. In each case 
a consequent order under S. 106, Crimi- 
nal P. C., was held to be bad. The Alla- 

(1) [1919] 43 Bom, 554 =20 Cr. L. J. 543= 51 
I. C. 783. 

(2) A. I. R. 1930 Cal. 802=1930 Or. 0. 1087= 

32 Cr. L. J. 359=129 I. C. 413. 

(3) [1903] 30 Gal. 366. 

(4) [1911] 33 All. 771 = 12 Cr. L. J. 405 = 11 
I. G. 589. 

(5) [1903] 30 Cal. 93=6 C. W, N. 471. 

(6) [1903] 35 Cal. 315=7 Or. L. J. 392. 
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habad ruling above referred to dissented 
also from one reported in Muthia Ghetty 
V. Emperor (7). In that ruling an order 
under S. 106, Criminal P, G., was under 
consideration which had followed upon 
a conviction under S. 143, I. P, G. The 
order was set aside, on the reasoning 
that: 

“The words involving a breach of the peace 
in the section, require that a breach of the 
peace should be an ingredient of the offence 
proved, and that before the section can be put 
in force there must be a finding that a breach 
of the peace has occurred,” 

Tho ruling reported in Baidya Eath v. 
Nibaran (5) was followed as also was an 
earlier Madras ruling Kannookaran *v. 
Emperor (8). Offences punishable under 
S. 143, I. P. C., we may point out, are 
now expressly excluded from the purview 
of S, 106, Criminal P. C. 

The last ruling we propose to refer to 
is .reported in Aldxdlay. Emperor 
In that case the convictions were under 
Ss. 143 and 297, I. P. C., and a conse- 
quent order under S. 106, Criminal P. C., 
was set aside. The rulings reported in 
Arun SamanathiiY, Emperor Rij 
Narain v. Bhagahat (6) and Kayinookaran 
V. Emperor (8) were followed. In the 

Lahore case it was said: 

“Tho I^Iagistrato p;i99od that order in view of 
tho fact that criminal intimidation in a public 
place was one of tho ingrodiouts of tho ofToucos 
committed. It is bowover not sufficient in 
order to justify tho passing of an order under 
8. lOG, Criminal 1\ G., against any person that 
he should havo committod tho ofTeuco of cri- 
minal intimidation, but it is necessary, as is 
clear from tho section itself, that he should 
have been convicted of that offence. In this 
case the petitioner has not been convicted of 
criminal intimidation. Nor was either of the 
offences of which ho was convicted one involv- 
ing a broach of tho peace, as no breach of tho 
peace actually took place.** 

That case resembles the present one 
before us in asmiioh as here tho oonvio- 
ted man is said to havo raised a lathi at 
the complainant and hence as was poin- 
ted out in the order of reference to this 
Bench he might have been convicted 
under S, 352, I, P. C,, in which case an 
order under S. 106, Criminal P. 0.. 
would undoubtedly have been justified. 
He was not so convicted, however and 
what 'we have to look at is the nature 
of the offence of which he was convicted. 
We agree on that point with what was 
said in the passage we liavo quoted from 

“ (7J flViOGj 29 Mad. Or. h. J. .1617 I 

(8) [1903] 2G Mad. 169=2 Woir 18. 

(9) A.I. R. 1921 I.ah. 9G=G3 I. 0. 869=22 
Or, L. J. 709=2 Lab. 279. 


the Lahore ruling, .so what remains to bo 
considered is whether, when a convio- 
tion takes place under S.,504, I. P. G., 
an order under S. i06, Criminal P. G., 
can rightly be made. An offence punlsh-l 
able under S. 504, I. P. C., does not ne- 
cessarily involve a breach of the peace. 

It involves only an intention to provoke 
a breach of the “public peace,” or know- 
ledge that the provocation given is likely 
to cause a breach of the “public peace.” 
On the whole, we think that such an 
offence cannot be said to be one “involv- 
ing a breach of the peace,” and that if a 
conviction takes place under S. 504, 

I. P. C., and no other section, an orderi 
under S. 106, Criminal P. C., cannot pro-! 
perly be made. We adopt, that is to say,‘ 
the narrower view of the meaning of the 
words “offence involving a breach of the 
peace,** that has been taken at Calcutta, 
Madras and -Lahore, in preference to the 
wider interpretation that has found 
favour at Allahabad and Bombay. 

The result is that we allow this revi- 
sional application as far as the order 
under S. 106, Criminal P. G., is con- 
cerned. We set that order aside. If the 
applicant did not furnish the security 
demanded of him, and is consequently in 
jail, he must be released at once. If he 
furnished it, his bond and his 8 ur 0 ty*a 
bond are discharged. 

r.N./R.K, Revision parity accepted, 

A. I. R. 1932 Oudh 34 

Wazir Hasan, G.J. and Srivastava, J. 

Wajid Ali Khan — Defendant — Appel- 
lant. 

V, 

Jafar Ilumin Khan and anothe) 

Plaintiffs — Respondents. 

First Appeal No. 1 of 1931, Decided on 
2nd November 1931, against decree of 
Addl. Sub-Judge, Hardoi, D/- 10th No- 
vember 1930, 

(a) Mahomedan Law — Divorce — • Hanafl 
School — Express and implied divorce— Terms 
explained — “Talak** is only term of express 
divorce in Urdu — All others signify implied 
divorce. 

Whoro an Indian Mahomedan husband says 
to his wife: “1 give up all relations and would 
have no connexion of any sort,** these words 
are not “express'* with the meaning ot the 
Hanafi Mahomedan law to effect a divorce; nor 
are they understood in that law a»? implying 
divorce. Tho express words are well known to 
bo talak and its grammatical variations. These 
words vis., “talak** with its grammatical varia* 
lions are terms of art and the technical mean^ 
iug which they have acquired by usage is **lreo- 
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dom from the bondage of marriage” and not 
from any other bondage. Once they are used 
they must be given effect according to their 
technical import and evidence as to any inten- 
tion to the contrary is not permissible accord- 
ing to the Hanafi Mahomedan law. Apart from 
the word “talaq” there are no other "words of 
Urdu used by the Musalnians of India bearing 
same technical meaning as the word 

talak” bears. The expressions of the “implied 
divorce” according to the text of Hedaya are 
always^ regarded as ambiguous and the’mean- 
ing of divorce” is given to them only on proof 
of the accompanying intention or the surround- 
ing circumstiuces. This is certainly so in the 
Hanafi Mahomedan law though there is some 
difference in this respect between that law and 
the Shafai law. The aforesaid words uttered 
by the husband should be held to bo ambiguous 
and where it is admitted that the intention of 
the user of those words was not to effectuate a 
divorce the words must bo treated as innocuous 
''’^*°Kether. [P 38 C 1. 2] 

(b) Mabomedan Law — Text — Hedaya — 
Hamilton s translation is not only correct 
but best and elegant — (Obiter). 

The translation of the original Arabic text 
cf the Hedaya by Hamilton is not only accurate 
but 19 also best in form and elegance; 33 Mad, 
22, Ref. [-p gg Q 

GhV/ldiTi Sascin and Iftilclidv Husdiu — 
for Appellant. 

M. Wdsim, Mduni Ldl and Siraj 
Husdin for Respondents. 

Judgment.— This is the defendant’s 

appeal from the decree of the Additional 

Subordinate Judge of Hardoi, dated 10th 
November 1930. 

Mt, Saghir-un-nisa was married to the 
defendant, Wajid Ali Khan, on 12th 
March 1909, according to the Hanafi 
Mabomedan law at Shahabad in the dis- 
trict of Hardoi. She died on 11th May 
1928 and plaintiff 1, Jafar Husain Khan, 
is her brother and Mt. Mahmud-un-nisa, 
plaintiff 2, is her sister. It is admitted 
that the plaintiffs and the defendant are 
the sole heirs-at-law of Mt. Saghir-un- 
nisa entitled to share in equal moieties 
in the inheritance. The plaintiff’s case 
is that Mt, Saghir-un-nisa’s dower was 
fixed at Rs, 80,000 as a deferred dower 
at the time of her marriage with the 
defendant- The plaintiffs are thus en- 
titled to recover Rs. 40,000 from the 
defendant. They also claim from the 
defendant certain ornaments the value of 
which they stated to be Rs. 1,063-8 0. 
Lastly they asked for a decree for a sum 
of Rs. 25,000 only by reason of the in- 
suffioienoy of the defendant s means. In 
defence the defendant pleaded that the 
amount of dower fixed at the marriage 
was only Rs. 10,000; that Mt. Saghir- 
un-nisa had relinquished her claim for 


dower, whatever the amount, by execut- 
ing a document, dated 4th February 1924; 
that early in December 1921 the defen- 
dant had irrevocably divorced Mt, Saghir- 
un-nisa and that therefore counting the 
period of limitation for a claim for dower 
from December 1921, the present suit 
was barred by time. The Court was 
also asked to determine the reasonable 
amount of dower under S. 5, Oudh Laws 
Act. 1876, for which a decree might be 
passed against the defendant. 

On the question of the amount of 
dower fixed at the marriage of Saghir- 
un-nisa with the defendant the finding 
of the learned Additional Subordinate 
Judge is that it was Rs. 80,000. The issue 
as to the release of dower has been deci- 
ded by him in the negative and against 
the defendant. On the question of the 
alleged divorce in December 1921 his 
finding is again in the negative and 
against the defendant. As to what was 
the reasonable amount of dower, having 
regard to the means of the husband and 
the status of the wife, for which a decree 
should be made in favour of the plaintiffs 
in the present case, his finding is that 
the defendant is possessed of property of 
the value of at least Rs. 90,000 and his 
opinion on this issue is that Rs. 30,000 
was the reasonable amount of dower 
within the meaning of S. 5, Oudh Laws 
Act. Finally, he decreed the plaintiffs' 
suit for their half-share of Rs. 15,000. 
As regards the ornaments, he has found 
that the plaintiffs are entitled to a 
decree of Rs. 125 for their share in the 
value of the ornaments. Except the last- 
mentioned finding, every other finding 
of the learned Additional Subordinate 
Judge has been challenged before us. 

There is no documentary evidence 
whatsoever to show as to what the am- 
ount of dower was, but it is agreed that 
it was fixed at the marriage. The plain- 
tiffs have therefore produced witnesses 
to prove that the dower was fixed at 
Rs. 80,000. On the other hand, the de- 
fendant has also examined witnesses in 
support of his case as to the amount of 
the dower. At the hearing of the appeal 
the record of the evidence produced on 
both sides was read to us in extenso. The 
conclusion at which we have reached is 
that the finding of the learned Addi- 
tional Subordinate Judge is correct and 
must be accepted. The plaintiffs’ wit- 
nesses are Israr Husain Khan, Abdus 
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Safctar Khan, Muhammad Raza Khan and 
Amir Husain Khan. All these four wit- 
nesses wSre present at the marriage. 
Amir Husain Khan acted as a vakil at 
the marriage and Muhammad Raza Khan 
was a witness. Abdus Sattar Khan is 
the nephew of Mt. Saghir-un-nisa and 
Israr Husain Khan joined the marriage 
as a friend of the defendant. The qazi 
who recited the formula is now dead. 
The learned Additional Subordinate 
Judge has answered some of the oriti- 
cizms advanced on behalf of the defen- 
dant against the testimony of those wit- 
nesses and has accepted their evidence 
as reliable and worthy of credence. 

In the arguments before us nothing 
was urged which would induce us to dis- 
agree with the learned Additional Sub- 
ordinate Judge in his opinion as to the 
trustworthiness of the plaintilYs’ wit- 
nesses. He has also given reasons for 
forming the opinion that the fixing of 
the amount of dower at Rs. 80.000 was 
in consonance with the probabilities and 
the circumstances of the case. He has 
pointed out that one Hakim Khadim 
Husain Khan, who was a holder of the 
title of Khan Bahadur, an Honorary 
Magistrate, and one of the most respect- 
able men of Shahabad. acted in loco 
parentis at Mt. Saghir-un-nisa ’s mar- 
riage. Her father had died. She was 
the first cousin of Khadim Husain Khan 
and the marriage took place at his 
house. The evidence on both sides agrees 
that the a nounb of dower was settled 
by him. In the ease of Khadim Husain 
Khan s own daughters like sum of money, 
that is, Rs. 80,000, had been fixed as the 
dower. The learned Additional Subordi- 
nate Judge has pointed out to the fact 
that Mt. Saghir un-nisa’s sister’s dower, 
that is plaintiff 2’s, was also settled at 
Rs. 80,000. We are of opinion that 
these are siUhoiently weighty grounds in 
support of his finding. 

On the side of the defendant he him- 
self went into the witness-box and pro- 
duced five more witnesses in support of 
his allegation as to the amount of the 
dower. Obviously the ovidence of the 
defendant himself cannot ba accepted 
without strong oorroboration. Such a 
corroboration is not available out of the 
te^itimony ol his witnesses, all of whom 
have been disbelieved by the learned 
Additional Subordinate Judge. He has 
examined the statements of those wit- 


nesses with great care and rejected them 
as unworthy of belief. The result of his 
consideration of the evidence as a whole 
is thus stated by him: 

Xhus it would appear that the evideaoe of 
the plaintiff with regard to the amount of 
dower is much more worthy of belief than the 
defendant s evidence which could not imoress 
mo.’* 


We affirm this finding. The plea of 
the relinquishment of dower has a short 
history behind it. The defendant filed 
two written statements in this case; the 
first on 17fch April 1930. This written 
statement has unfortunately not been 
translated and printed for the record of 
this appeal. In para. 12 of this written 
statement it was stated that Mt. Saghir- 
un-nisa had relinquished her claim for 
dower in favour of the defendant long 
before her death. No mention was made 
of any deed of relinquishment. The de- 
fendant filed a second written statement 
on 14th May 1930 and in para. 12 of that 
written statement he mentioned a deed 
of release with reference to its date, 
11th February 1924. Along with this 
written statement the defendant pro- 
duced in Court what purported to be the 
original deed of relinquishment. It was 
brought on the record of the case and 
marked as Ex. A-3. The plaintiffs then 
asked for a certified copy of it and re- 
ceived it. Subsequently the defendant 
also obtained a certified copy of the same. 
After this the original Ex. A-3, disap- 
peared from the record of the case. The 
defendant then substituted the certified 
copy which he had obtained and which 
was also marked as Ex. A-3. In the 
oiroumstanoes the certified copy has been 
accepted as admissible in evidence in 
proof of the issue relating to the relin-' 
quishment. As to the loss of the original 
the learned Additional Subordinate Judge 
is of opinion that it was 
“to tbo advAiUago of tho dofondant, for the 
plaintiffs have been deprived of the opv>ortuDitT 
of disproving its genuineness by ooraparison of 
signature of Saghir on the original with her 
other signatures.” 


He further points out that the amount 
of dower is not mentioned in this deed 
of release. This fact, he thinks, raises 
strong suspicion against the authenticity 
of the release. The learned Additional 
Subordinate Judge further comcnents on 
the fact that in the deed of release the 
marriage is stated to have taken place 
20 years before its execution. This will 
place the marriage in February 1904 
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while as a matter of fact it took place in 
March 1909; but, says the learned Addi- 
tional Subordinate Judge: 

“the present suit was instituted 20 years and 
some months after the marriage.” 

He therefore opines that the deed of 
release was fabricated after the institu- 
tion of the suit. The recital in the deed 
of continuous happy relations between 
the defendant and Mt. Saghir-un-nisa is 
also untrue according to the learned 
Additional Subordinate Judge. As to the 
direct evidence in proof of the deed of 
release furnished by the testimony of the 
defendant and his three witnesses, Obai- 
dullah, Muhammad Ahmad and Muham- 
mad Tahir Khan, the learned Additional 
Subordinate Judge is of opinion that it 
is unworthy of ci'edence. Ha has ex- 
amined evidence in detail and has given 
reasons for his opinion. We are not pre- 
pared to disagree with him. We there- 
fore maintain the finding that the release 
is not proved. 

The question as to the means of the 
husband for ascertaining the reasonable 
amount of dower has been considered by 
the learned Additional Subordinate Judge 
with care and caution. We adopt his 
finding that the dower in the present 
case should be fixed for the purpose of 
S. 5, Oudh Laws Act. at Rs. 30,000 only. 
It now remains to consider the plea of 
divorce. The question of divorce has been 
argued before us mainly as a proposition 
of law. So far as the facts are concerned 
we were asked in the first instance to 
accept the defendant’s and his wit- 
nesses’ testimony to the effect that the 
defendant pronounced the well-known 
formula of talak thrice in rapid succes- 
sion, that is to say he actually said 
main ne tnmko talak clia* (I have di- 
vorced thee). We agree with the learned 
Additional Subordinate Judge that it is 
impossible to accept this evidence as 
true. We also accept his view of the 
event as they happened. This view is 
supported by a latter of Mt. Saghir-un- 
nisa dated 3rd December 1921: Ex. 9. 
Ex. 12 is the envelope containing Ex, 9 
and bears postmark “Bhopal, 3rd Decem- 
ber 1921, The letter is in the handwrit- 
ing of Mt. Saghir-un-nisa herself and was 
addressed to her brother Jafar Husain, 
On the record of the case it ha^ come 
from the custody of Jafar Husain. 
We hold, in agreement with the learned 
Additional Subordinate Judge, that only 
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so much of the facts in connexion with 
the question of divorce are proved as are 
proved by the contents of this letter. 

It appears that one fine morning when 
the defendant was ready to leave iiis 
house for his office he found that his 
breakfast was not readj'^. Thereby he 
lost temper and addressing Mt. Saghir- 
un-nisa said tbat: 

“ He was entirely giving up all relations and 
would have no connexion of any sort with her.” 

As to the true import of those words 
Mt. Saghir-un-nisa asks in this letter the 
opinion of his brother as to whether they 
amounted to an irrevocable divorce. So 
far as we can gather anything from this 
letter as to the state of her own mind it 
is clear that she never treated the utter- 
ances of Che defendant as a final divorce. 
The defendant in his evidence in the 
case says : 

I really never intended to divorce her. Ex- 
cepting sexual intercourse I treated Saghir in 
all respects after divorce till her death exactly 
as I treated her before the divorce. Saghir was 
unfit for sexual intercoarse on account of her 
illness froiH 1918 till her death. There was no 
change in the treatment of Saghir too towards 
me before and after divorce.” 

After the death of Mt. Saghir-un-nisa 
the defendant performed the obsequies as 
if she was his undivorced wife. Thus it is 
clear that there was no divorce either in 
thought or in action, but it is argued 
that the words used by the defendant as 
evidenced by the contents of the letter 
amount in law as a complete divorce. 
This is the question which wa have to 
decide. The latest pronouncement of 
their Lordships of the Judicial Commit- 
tee is contained in the decision of Ma Mi 
V. Kallander Ammal (l). Sir John Wal- 
lis, in delivering the judgment of the 
Judicial Committee, said : 

*' According to that law (Mahomedan law), a 

husband can effect a divorce whenever he de- 

* 

eires. He may do so by words without any 
talaknama or written document, and no parti- 
culir form of words is prescribed. If the words 
are “ express ” or well understood as implying 
divorce, such as talak, no proof of inteubioa is 
required. If the words used are ambiguous the 
intention of the user must be proved.” 

With reference to this pronouncement 
argument was addressed to us that the 
words used by the defendant in this case 
are not ambiguous and if they are not 
ambiguous divorce would come into effect 
in spite of the defendant’s intention to 
the contrary. 

(1) A. I. R. 1927 P.C. 15=100 I. C. 1=51 I. A 
61=5 Rang. 18 (P.C.). 
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We have already rejected the evidence 
that the defendant used the word “talak” 
in addressing Mt. Saghir-un-nisa on that 
particular morning. The words which 
we have found on the authority of the 
letter (Ex. 9) to have been used were; "I 
give up all relations and would have no 
connexion of any sort.” These words 
jars certainly not “express” within the 
jmeaning of the Hanafi Mahomedan law 
to effect a divorce nor are they under, 
stood in that law as implying divorce, 
ihe express words are well-known to be 
talak and its grammatical variations ; 
the root being composed of letters (tu[ 
fam, q). These words are terms of art 
and the technical meaning which they 
have acquired by usage is “freedom from 
the bondage of marriage ” and not from 
any other bondage. Once they are used 
they must be given effect according to 
their technical import and evidence as to 
any intention to the contrary is not per. 
missible according to the Hanafi Maho. 

medan law. Several illustrations of theox. 

press formula talak” are given in the Ha. 
aya. (Thou art the objective of divorce. 
Xhou art divorced. I have divorced thee). 
In the Hedaya the reason for treating 
these expressions as terms of art is 
given as follows : 

divoroo. 

voice f and such a di- 

cause ^ ‘ question of intention be- 

cause usage preponderates.” 

Now ifc is clear that the word '*talak” 
■with Its grammatical variations has ao- 
quired this technical meaning by reason 
of usage. It may be a moot question 
whether the same meaning must always 
be attached to these words when used 
by the Urdu speaking Mahomedan com- 
munity of India. The question assumes 
a more serious importance when words 
other than talak" are found to have been 
used by a member of the same oommu- 
nity. We on our part are unable to 
aiiirm that apart from the word "talak " 
there are words of Urdu used by the Mus- 
salmans of India bearing the same tech- 
jnical meaning as the word "talak" bears. 

Ue find this question raised in an Urdu 

translation of the Hedaya by Maulana 

Syed .\meer Ali printed in Nowarivishore 

i ress, Lucknow. It is interesting to 

note that oven in the use of the word 

talak the ohange in phonetics alters the 
meaning. Hedaya says: 

tbon this IS not divoroo without Iho iutoution.** 
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All this shows how much the legal 
effect of the use of the word “ talak ” 
depends upon the accuracy of its form 
and the usage which has clothed it with 
that technical connotation. We are not 
aware of and we have tried in vain to find 
in Arabic text books of Mahomedan law 
any other word than “ talak ” as a well- 

understood expression implying divorce 
without proof of intention or ciroum- 
stances.^ All other expressions are 
treated in the books not under (express 
divorce) but under (implied divorce). The 
expressions of the latter class are always 
regarded as ambiguous and the mtaning 
of divorce ” is given to them only on 
proof of the accompanying intention or 
the surrounding circumstances. This is' 
certainly so in the Hanafi Mahomedan lawl 
though there is some difference in thisrasJ 
pect between that law and the Shafai law.! 

The chapter on divorce in Hedaya 
begins by saying “there are two kinds of 
talak. express and by implication.” After 
having dealt with the former the Hedaya 
proceeds: Now as to the second class, 

and they are kinayas which do not effect 
divorce without intention or the force of 
surrounding oiroumstanoes”. Under this 
heading several forms of expressions are 
given which may or may not have the 
effect of a divorce according to the in- 
tention and the oiroumstanoes. It is not 
possible to identify the expression used’ 
in this case in Urdu with any of the ex-, 
pressions dealt with by the author of the 
Hedaya in Arabic. One thing is how-; 
ever clear that it is not shown by proof! 
nor is it within our knowledge that the’ 
words used by the defendant in this 
particular case have acquired by usage 
the meaning which the word “talak” 
bears among the Mahomedans of India. 
At the best they may be used with the 
intention of effecting a divorce or they 
may be used without such an intention. 
We are clearly of opinion that they are 
ambiguous and as it is admitted that the 
intention of the user of those words was 
not to effectuate a divoroo the words 
must be treated as innocuous altogether. 
Amongst the Indian Mahomedans they 
are frequently used for the purpose of 
dissociating oneself from the company 
or the presence of the addressee, of re- 
lieving such a person from the obligations 
of rendering service to the user and also 
for the purpose of withdrawing restraints 
from the movements of the addressee. 
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Amongst the expressions given under 
the heading of “ divorce by implication” 
in the Hedaya are certain expressions 
which when used in anger constitute di- 
vorce even in the absence of any intention 
to effect a divorce and on this part of the 
book great reliance was placed by the 
learned advocate for the defendant in 
support of his arguments. The particular 
passage in the Hedaya is as follows : 
(in expressions suchas “count,” “choose,” 
“ your work is in your hands,” intention 
against divorce will not be affirmed be- 
cause anger indicates that divorce was 
intended). It is argued that in the cir- 
cumstances in which the defendant used 
the expressions aforementioned they 
establish a divorce. 

Wo are of opinion that this is not the 
meaning of the passage which we have 
just now quoted. When read with the 
context it will be found that the passage 
is used in relation to the question of as- 
sent on the part of the wife or exclama- 
tions of contumely or reproach on the 
part of the husband. It is also clear 
from the context of the passages preced- 
ing the one just now quoted that expres- 
sions such as these when used by a 
husband in reply to a requisition of 
divorce are construed to effect a divorce 
as they cannot bear a construction of 
denial ; but apart from this we are quite 
clear in our mind that expressions such 
as the defendant used in the present 
case in Urdu are never, among the mem- 
bers of the community to which he and 
his deceased wife belonged, understood 
proprio vigore to effect a divorce. It 
will be seen that we have refrained from 
referring to Hamilton’s Hedaya because 
it was suggested in Asha Bihi v. Kadar 
Ebrahim Boiother (2) that it may not be 
a correct translation of the original 
Arabic text, being a translation of the 
Persian version of the Hedaya. We our- 
selves do not agree with this suggestion. 
Whenever we had occasion to refer to 
the Hedaya in its original Arabic form 
we have found that the translation by 
Hamilton is not only accurate but is 
I also best in form and elegance if we may 
respectfully say so. 

On the above grounds we agree with 
the learned Additional Subordinate 
Judge on the above question also and 
dismiss the appeal with costs. 

B.V./ r.k, Appeal dismissed. 

(2) [1909] 33 Mad^_22=3j. 0. 730. 
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Smith, J. 

Stiraj Bali Teioari — Plff.-**- Applicant. 

V. 

Kandhaiya Bakhsh Singh and others — 
Defendants — Opposite Parties. 

Civil Revn. No. 66 of 1931, Decided on 
29th September 1931, against order of 
Muusif, MusaSrkhana at Sultanpur, D/- 
6th May 1931. 

Specific Relief Act (1877), S. 9 — Section 
does not bar revision. 

Applications in revision are not in definite 
terms barred by S. 9 but they are not lightly to 
be entertained: 33 AIL 647, Foil. [P 40 G 1] 

H. N. Misra — for Applicant. 

Bhagivati Nath — for Opposite Parties. 

Judgment. — This is an application 
Under S. 115, Civil P. C. against a deci- 
sion by the Munsif of Musafirkhana in 
the Sultanpur District, in a suit under 
S. 9, Specific Relief Act. The plaintiff, 
who is the applicant here, alleged that 
he had been dispossessed from certain 
plots which he was cultivating. The dis- 
possession according to him, took place 
on 7th July 1930, and he instituted his 
suit on 15th December 193Q, There had 
been a previous suit between this same 
plaintiff and two out of the four defen- 
dants in the present suit. In that suit 
it was alleged that those two defendants 
had carried off certain cut crops of the 
plaintiff on 18th May 1930. The Munsif 
found the present suit to be barred by 
time. He regarded the limitation as 
running from some time in May and not 
from the date in July, referred to by the 
plaintiff, that is to say, his finding was 
that the plaintiff was dispossessed in 
May and not in July. If the disposses- 
sion took place in May of course the suit 
was beyond time. 

I should not feel inclined to interfere 
under S. 115, even apart from the con- 
cluding portion of S. 9, Specific Relief 
Act, as I do not see that the Munsif can 
be said to have acted in the exercise of 
his jurisdiction illegally or with material 
irregularity, and it is not suggested, of 
course, that he exercised a jurisdiction 
not vested in him by law or failed to exer- 
cise a jurisdiction so vested. It is possi- 
ble that he was wrong in regarding the 
dispossession of the plaintiff as having 
taken place in the month of May and not 
in the month of July, but it is at least 
arguable that he was not wrong. 

As regards the concluding words of 
S. 9, Specific Relief Act. it is clear that 
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decrees and orders under that section 
were intended by the framers of the Act 
to be as far as possible final. Applica- 
tions in revision are not in definite terms 
barred by the section, but it is clear that 
they are not lightly to bo entertained. 
The plaintilf is not left without a re- 
medy. For the principles applicable, I 
may refer to a ruling reported in Ilam 
Kishen Das v. Jai Kishaii Das (l). 

The result is that I decline to inter, 
fere in revision, and the application is 
dismissed with costs. 

— Application dismissed, 

UUilJ 33 All. Gi7=U I. 0. 8iA 


A. I. R. 1932 Oudh 40 

Wazir Has.vn, G. J. and 

'll- T, ®*^'7ASTAVA, J. 

Mt. Brij Eaj Zwar— Defendant 
pellant. 
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V. 


Bam Plaintiff-Eespondent. 

becond Appeal No. 336 of 1930, Deci- 
ded on IGth October 1931, against decree 
of Addl. Dist. Judge, Lucknow, D/- 10th 
October 1930. 

(a) Transfer of Properly Act (1882), S. 53— 

^reference to one creditor — Transactions 
are not void, 

i rausactious with tbo object of giving pro* 

forenco to one creditor over another are not void 

ffS and A. I. R. 

AS- [T 4-3 0 1] 

tb) Hindu Law — Maintenance — Widow — 

Husband living— Wife’s right of maintenance 
I^> personal obligation on husband — After 
husband's death it becomes legal liability on 
husband’s relatives, if he leaves them some 
property It may become charge on property 
by virtue of agreement or decree— But wife is 
never her husband’s creditor for her mainten- 
ance Her rights are governed by Transfer of 
rroperty Act (1882), S. 39. 

As soon as tho marriage takes place the wife 
iindcr the Hindu law becomes eulitlod to bo 
maintamed by her husband. Tho marriage tie 

TuTthn^'ir^ pbligatioQ ou tho husband, 
but the obligation is only of a personal oharao- 

ifabilUv • this porsoual 

Jiabilit3 is transmuted into a legal liability 
agaUKStbis hoirsifhodios sop:u-,ato%r “s\ 
tho surviving coparceners if hois joint the 

bhperso'^'’':;;?' • 

nis personal obligation to tho wife of main- 

pos"oRs1on°nf*^ nltogothor iudependout of tho 
poShORsion of any property bv tho hnsbind Hut 

niaini^” r''° °f ‘bo hoirs to provide 

limkorm ‘’econsod is 
bv i hl-i "hich descends to them 

ae Lt ^o^'^ou of tho 

family nroncrI“ “ ‘>^0 

Property passes to the remaining co- 

'vhe?haf the 

joint or separate, in neither case is tL LvTn 


tenance as such a charge upon the estate. But 
in a case where the wife by reason of desertion 
of the husband or other justifying cause becomes 
entitled to claim separate maintenance and 
makes such a claim and obtains a decree, a 
charge may arise in her favour by virtue of it. 
If in such a case any arrears of maintenance 
are due to her she might also bo regarded as a 
creditor. So also after the death cf the husband 
if the widow obtains a decree or enters into an 
agreement with the holder of the estate wherebv 
the amount of her maintenance is fixed and 
made a charge upon tho estate, such decree or 
agreement can give rise to a charge in her fa- 
your. The right of maintenance of the wife or 
the widow has sometimes been loosely described 
as a charge ou the husband’s estate. But in 
the strict legal sense of tho word “charge” it 
cannot be correctly so described. She has in 
fact merely a claim against the estate which 
does not ripen into a oharge until the main- 
tenance is fixed and made a charge upon the 
whole or any portion of the estate by a decree 

property is transferred 
with tho intention of defeating her right of re- 
ceiving the maintenance then in such a case 

her rights agiiust tho property in the hands of 
the transferee will bo regulated bv tho provi- 
sions of S. 39. T. P. Act. fp 42 C 1 -21 

mI-V Law— Mainlenanace — Widow- 

Wife t right of maintenance comes after 
debts contracted by her husband. 

Whore wife’s right of maintenance against 
her husband is merely a matter of personal obli- 
ptiou with him, in suoh a case, tho debts con- 
tracted by the husband must take precedence 
oyer the wife s claim for maiuteuauco: 27 dfad 

167; .1. I. R. 1937 MaA. 
1187, l<oll. and A. I. R. 1937 Mad. 657, Dist. 

7T 77 . [P 43 01] 

11. Husain, B. P. Afisra and B. K. 

Bose— for Appellant. 

S. D. Mi snx — for Respondent. 

Judgment. This is a soond appeal 
by the defendant against the 'deoision 
dated lOfch Ootober 1930 of the Additional 
District Judge of Lucknow affirening the 
deoision dated 14th May 1930 of tho Sub- 
ordinate Judge of Malihabadat Lucknow. 

Tho facts are as follows: Madho Singh, 
defendant 2. owned zamindari shares in 
throe villages, namely, Ramnagar. Pa- 
teona and Keraura. Ho and his brother 
Mathura Singh made a mortgage of tho 

entire share owned by them in village 
Ramnagar to one Sheo Baklish Singh for 
Rs. 6,000, They "also executed a second 
mortgage in respeot of the same share on 
14th August 1919 in favour of the plain- 
tiff, Ram Dayai, Sheo Bakhsh. the prior 
mortgagee, obtained a decree for sale 
which was made absolute on 23rd Febru- 
ary 1921: for recovery of a sum of about 

Rs. 23,336-15-0. The plaintiff Ram Dayai 

also obtained a decree for sale on foot 
of his mortgage. This decree was made 
absolute on 19th April 1926 for Rupees 
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3425-7-3. The entire share was sold in 
execution of the decree of Sheo Bakhsh 
on 9th April 1927 for Rs. 14,119. On 19th 
November 1927 Sheo Bakhsh obtained a 
personal decree against Madho Singh and 
Mathura Singh for Rupees 9,445-15-0, 
the balance of ths mortgage money which 
remained unrealized. As the whole mort- 
gaged property had been sold in exe- 
cution of the decree of Sheo Bakhsh, the 
plaintiff Ram Dayai also applied for a 
personal decree against Madho Singh and 
Mathura Singh and obtained a simple 
money decree against them on 6th Janu- 
ary 1928 for Rs. 3,765-5-3 and future 
interests. 

The entire share owned by Madho 
Singh and Mathura Singh in village 
Peteona was also mortgaged by them to 
one Bira Lai who obtained a preliminary 
decree for foreclosure on 17th February 
1930 for Rs. 62,628-13-6. They were 
required to pay this amount on or before 
16th August 1930, otherwise the share 
was to be foreclosed. 


As regards village Keraura, Madh 
Singh was the exclusive owner of a 1 
annas 4 pies share in that village. Oi 
2ad May 1927, he executed a deed of gif 
(Ex. A-ll) in respectsof his entire interes 
in this village together with his residen 
tial house, cattle shed, the whole of th 
household property and groves, orchard 
sir, khudkasht etc., in favour of his wif 
Mt. Brij Raj Kuar, defendant 1. Ttn 
deed directs Brij Raj Kuar to pay Rupee 
9,000 to Lala Majlis Rai, Rs. 1,000 t( 
Bharat Singh, Rg. 400 to Gobre, Rs. 10( 
to Lalta Singh Thakur, Rg. 200 to Lalti 
Prasad, Brahman, and Rs. 300 to Mano 
har Lai. It also contains a recital t< 
the effect that the gift was made as thi 
donor was intending to go on pilgrimagf 
and had to provide maintenance for hii 
wife and in consideration of the love anc 
affection which he had towards her. 

The plaintiff in' execution of his aimph 
money decree put to sale Madho Singh's 
interest m village Peteona no less thar 
three times but nobody came forward tc 
make any bid presumably because of the 
encumbrance of Hira Lai. He then pro. 
needed to execute his decree against vil. 
lage Keraura and attached the 13 annas 
4 pies share belonging to Madho Sin^h 
in that village. Mt. Brij Raj Kuar oh- 
jeoted to the attachment on the ground 
that the share had already been gifted 
to her by her husband Madho Singh. 
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The execution Court relying on the deed 
of gift. Ex. A-ll, upheld the objection and 
released the share from attachment. 
Thereupon the plaintiff instituted the 
suit which has given rise to this ap- 
peal for a declaration that the dead of 
gift dated 2nd May 1927 is void and that 
the gifted property is liable to pay the 
amount due to him under his decree. His 
case -was that the deed of gift had 
been executed by Madho Singh to defraud 
and defeat his creditors and was there- 
fore invalid. He also plaadal that in 
any case Mt. Brij Raj Kuar was a uni- 
versal donee under S. 128, T. P. Act, and 
was as such liable to pay the debts of 
Madho Singh to the extent of the pro- 
perty received by her. 

The suit was resisted by Brij Raj Kuar 
on several grounds. She denied that the 
deed of gift was executed bo defraud the 
creditors and pleaded that it was a bona 
fide transaction executed to pay off cer- 
tain debts of the donor and in lieu of the 
services and maintenance of the donee. 
She also disputed that she was a uni- 
versal donee. 

The learned Subordinate Judge held 
that the deed of gift was fraudulent and 
had been executed by Madho Singh to de- 
feat and delay his creditors, and accord- 
ingly decreed the suit. On the question of 
Mt. Brij Raj Kuar being a universal donee, 
the finding of the learned Subordinate 
Judge was against the plaintiff. On ap- 
peal the learned Additional District Judge 
has found on both these points against 
Brij Raj Kuar, Ha held that the gift 
was not made in good faith and that the 
transaction had been brought about by 
both the husband and wife acting in con- 
cert in order to defraud the creditors. 
He also held that Mt. Brij Raj Kuar was 
a universal donee and as such liable to 
pay the debts of Madho Singh. 

Mt. Brij Raj Kuar has appealed, chal- 
lenging the findings of the learned Addi- 
tional District Judge on oath on these 
points. We have therefore bo see whe- 
ther or not the deed of gift is a bona fide 
transaction which is not open to ques- 
tion by the creditors and whether the 
position of Brij Raj Kuar is or is not that 
of a universal donee under S. 128, T. P. 
Act. 

The main contention on behalf of the 
defendant-appellant is that Mb. Brij Raj 
Kuar was entitled to maintenance from 
her husband and as such her position in 
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relation to her husband was that of a 
creditor. It is argued that the object of 
the gift was at best to give preference to 
one set of creditors against the others, 
and as such the transaction cannot be 
impugned as fraudulent within the mean- 
ing of S. 53, T. P. Act. In this conne- 
xion reliance has been placed on the de- 
cisions of their Lordships of the Judicial 
Committee in Musahar Sahu v. Hakim 
Lai (l) and Ma Ftoa May v. S. R, M, 
M. A. Chettyar Firm (2). 


In the first case it was held that a 
transfer of property is not made with in- 
tent to defraud, defeat or delay creditors, 
within the meaning of the Transfer of 
Property Act 1882, S. 53, because its 
effect or object is to prefer one creditor 
to another, even if it is made with the in- 
tention of defeating an anticipated ex- 
ecution. What the section invalidates is 
a transfer which removes the whole, or 
a part, of the debtor’s property from the 
creditors as a body, to the benefit of the 
debtor. In the second case it was held 
that a mortgage executed for adequate 
consideration being partly the discharge 
of a genuine debt, no benefit being re- 
tained by the mortgagor, is not invalid 
under S. 53, T. P. Act, 1882. as being 
made to defeat or delay creditors, even 
though the mortgagor who is heavily in- 
debted, thereby prefers the mortgagee 
over other creditors, one of whom has 
instituted a suit and before registration 
of the mortgage has obtained an order 
before decree attaching the mortgagor’s 
property. Thus the principle is well 
settled that transactions with the object 
of giving preference to one creditor over 
another are not void under S. 53, T, P. 
'Act. The question is whether it can be 
'made applicable to the present case. The 
first promise of the argument is that 
Brij Raj Kuar being entitled to mainten- 
anoe from her husband, had a charge on 
his property for such maintenance and 
was in the position of a creditor. We 
are unable to assent to this proposition. 
As soon as the marriage takes place the 
wife, under the Hindu law, becomes en- 
titled to be maintained by her husband, 
j The marriage tie gives rise to this ob- 
|ligation on the husband, but the obliga- 
tion 1 8 only of a personal character. On 


( 1 ) 


/O^ r T • Gal. cat (P. c.). 

' t’ V b 0. 645 

I. A. 379=7 Kang. 624 (P. 0.). 
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the husband’s death, this personal liabi- 
lity is transmuted into a legal liability 
against his heirs if he dies separate or 
against the surviving coparceners if he 
is joint at the time of his death. While 
the husband is alive his personal obliga- 
tion to the wife of maintaining her is al- 
together independent of the possession, of 
any property by the husband. But when 
he dies the liability of the heirs to pro- 
vide maintenance for the widow of the 
deceased is limited to the property which 
descends to them by inheritance. Simi- 
larly in the case of a joint family the 
obligation arises by reason of the fact 
that the interest of the deceased in the 
family property passes to the remaining 
coparceners by survivorship. But whe- 
ther the husband is alive or dead and 
whether he was joint or separate, in 
neither case is the maintenance as such 
a charge upon the estate. But in a case 
where the wife, by reason of desertion of 
the husband or other justifying cause, 
becomes entitled to claim separate main- 
tenance and makes such a claim and ob- 
tains a decree, a charge may arise in her 
favour by virtue of it. If in such a case 
any arrears of maintenance are due to 
her, she might also be regarded as a 
creditor. So also after the death of thei 
husband if the widow obtains a decree or 
enters into an agreement with the holder 
of the estate whereby the amount of her 
maintenance is fixed and made a charge 
upon the estate, such decree or agreement 
can give rise to a charge in her favour. 

The right of maintenance of the wife! 
or the widow has sometimes been loosely 
described as a charge on the husband's 
estate. But in the strict legal sense of 
the word '‘charge" it cannot be oorreotlyi 
so described. She has in fact merely al 
claim against the estate which does not| 
ripen into a charge until the maintenance! 
is fixed and made a charge upon the 
whole or any portion of the estate by a 
decree or agreement. In case the pro- 
perty is transferred with the intention ofj 
defeating her right of receiving the main- 
tenance then in such a case her rights 
against the property in the hands of the 
transferee will be regulated by the provi- 
sions of S. 39, T. P. Act. 

Thus at the time of the execution of 
the deed of gift in favour of Brij Raj 
Kuar she had no charge for her main- 
tenance on the husband's estate and she 
could not be regarded as a creditor. Her 
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jright of maintaaanca against her husband 
jwas merely a matter of personal obliga- 
ition with him. In such a case the con- 
jsensus of judicial opinion is that the 
debts contracted by the husband must 
take precedence over the wife's claim for 
maintenance. In JayavM Subbiah v. 
Alamelu Mangamma (3) it was held that 
under the Hindu law the maintenance 
of a wife by her husband is a matter of 
personal obligation arising from the very 
existence of the relation and quite inde- 
pendent of the possession by the husband 
of any property, ancestral or acquired, 
and his debts take precedence over her 
claim for maintenance. In Sunder Singh 
V. Ham Nath (4) a Bench of the Lahore 
High Court and in a later Madras case 
Unnamalai Ammal v. W. Wilson, 
A. J. H. 1927 Mad. 1187, a Bench of that 
High Court also expressed opinions to 
the same effect. 

The learned counsel for the appellant 
has relied upon a single Judge decision 
of the Madras High Court in Meenakshi 
Ammal v. Ammani Ammal (5). In that 
case a Hindu wife who had been deserted 
by her husband had made a claim for 
past maintenance against him and it was 
held that she was a creditor within the 
naeaning of S. 53, T. P. Act. This case 
is easily distinguishable. In the present 
case there is no suggestion that at the time 
of the gift any differences had arisen bet- 
ween Brij Raj Kuar and her husband en- 
titling her to claim separate maintenance. 
On the contrary the recitals in the deed 
of gift show clearly that she was on the 
best of terms with her husband and that 
the relations between the parties were 
most cordial and affectionate. It may 
be observed that even in this case it was 
recognized that “the creditors of her hus- 
band have a prior claim to the widow.” 
We have therefore no hesitation in com- 
ing to the conclusion that Brij Raj Kuar 
could not be regarded as a creditor of 
Madho Singh at the time of the execution 
of the deed of gift in her favour. 

The deed of gift directs the donee to 
pay the debts due to six of the creditors 
of Madho Singh. Two of these, namely, 
Lala Majlis Eai and Bharat Singh, held 
mortgages on the property which formed 
the subject of the gifL Thus these per- 

(3) [1904] 27 Mad. 45. 

(4) A. I. R. 1926 Lah. 167=93 I. G. 1013=7 

Lah. 12. 

(5) A. I. R. 1927 Mid. 657=101 1. C. 610. 


sons being secured creditors and the pro- 
perty being burdened with liability for 
their debts the provision for payment of 
their debts cannot be regarded as a pre- 
ference. As regards the remaining four 
creditors, both the lower Courts have 
found that the alleged pro-note debts in 
favour of these persons were quite fictiti- 
ous. This finding has net been questioned 
before us. The defendant having failed 
to prove the genuineness of these debts 
no question of preference arises in regard 
to them. The situation therefore at the 
time of the execution of the deed of gift 
was that the whole of the share in village 
Eamnagar had already been sold and the 
share in village Peteona was heavily en- 
cumbered. Both the Courts below have 
found that its value was not more than 
fifty to fifty-two thousand. As stated 
before the mortgageeobtained a foreclosure 
decree in respect of this property on 17th 
Pebruary 1930 for Es. 62,628-13-6. This 
incumbrance on the property is more than 
its market value. There remained the 
share in village Keraura. The value of 
this share as found by the two lower 
Courts is about Rs. 20,000. It is subject 
to the mortgages of Majlis Eai and Bha- 
rat Singh aggregating Rs. 10,000 in value. 
In such circumstances, can it be said that 
the transaction was made in good faith ? 
Madho Singh could not but be aware that 
there was a balance of Es. 9,000 odd due 
to Sheo Bakhsh and that he stood in- 
debted to the plaintiff to the extent of 
over Rs. 3,000, The only property pos- 
sessed by him from which these debts 
could be realized was bis equity of re- 
demption iu village Keraura. Taking all 
these facts into consideration both the 
lower Courts have come to the conclusion 
that the consideration of the deed of gift 
was grossly inadequate and that it was 
the result of a design on the part of the 
husband and wife to defraud the credi- 
tors. We are not prepared to say that 
the inference is not justified. 

As regards S. 128, T. P. Act, we are of 
opinion that it does not apply to the 
case. The deed of gift relates only to the 
share of village Keraura. The share in 
village Peteona is not included in the 
gift. In spite of the incumbrance existing 
on village Peteona, the share had not 
been foreclosed and the donor still re- 
tained the ownership of it. The deed of 
gift therefore does not cover the donee's 
“whole property.” Brij Eaj Kuar there- 
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fore cannot be considered to be a univer- 
sal donee. 

As a result of our finding that the deed 
of gift is fraudulent the appeal fails and 
is dismissed with costs. 

B.v./r.K. Appeal dismissed. 

A. 1. R. 1932 Oudh 44 

Wazir Hasan, C. J. and Kisch, J. 

Sitla Prasad Singh — Plaintiff — Ap- 
pellant. 

V. 

Savgir Singh and others — Defendants 

— Respondents. 

Second Appeal No. 137 of 1931, De- 
cided on 2nd November 1931, against 
order of Sub- Judge, Sultanpur, D/- 5th 
February 1931. 

^ Civil P. C. (1908), O. 32, R. 7-0. 32 does 
not apply to proceedings under N. W. P. and 
Oudh Land Revenue Act (1901), S. 234. 

Tho provisions of 0. 32. Civil P. C.. have not 
been expressly inf^do applicable to proceedings 
under tho Land Revenue Act either by that Act 
or by tho Code of Civil Procedure itself. 

Where a minor is represented in mutation 
proceedings by his mother who boua fide en- 
tered into a compromise with tho other party 
without tlio leave of the Court as required by 
R. 7, O. 31, tho compiomiso is not bad merely 
for want of such leave. If the minor, ou at- 
taiiiiug majority evu show that the compro- 
mise is not in his iutorest ho cau have his 
remedy under tho general Jaw. But where it 
is found as a fact that it is to his bouefii want 
of leave of Court will not help him to sot it 
aside: 21 O. C. 220 and D. 4 of 1890, Rof. 

[P 45 C 2J 

(7. Imayn ~~iov Appellant. 

JI. 1). Chandra— iov Respondents. 

Judgment. —This is an appeal from 
tho dooi'oo of tho Subordinato Judge of 
Sultanpur, dated 5tb February 1931, af- 
firming tUo ilooree of the Munsif, Musa- 
firlihana, Sultanpur, dated Stli' Sopteui- 
bor 1930 dismissing the plaintiff’s suit 
for possession of a share in village 
Gaura, Fergana Baraunsa, District Sul- 
tanpur. 

The facts of the case are not in dis- 
pute. One Sahel) Bakhsh Singh was the 
owner of shares in two villages Barau- 
lia and Gaura. Ite had no son by a 
lawful wife hut ho had sevornl sons of 
whom the 'first horn appears to have 
boon Sitla Prasad Singh, tho present 
plaintiff’ a[)pollant by liis kept mistress. 
On Jlst. May 19 IS Sahob Bakhsh Singh 
executed a deed of gift in respect of his 
entire property in favour of tho plain- 
tiff-appellant who was then a minor. 
No mutation of names was liowever ef- 


fected in respect of the deed of gift and 
subsequent to the deed Saheb Bakhsh 
Singh mortgaged on two occasions small 
portions of the property in question in 
order to pay off his debts. After the 
death of Saheb Bakhsh Singh, five years 
after the execution of the deed of gift, 
and while the plaintiff-appellant was 
still a minor his mother acting as next 
friend of her minor sons applied for 
mutation of names in their favour over 
the whole of Saheb Bakhsh Singh’s pro- 
perty. The application was opposed 
by the defendants-respondents who al- 
leged themselves to be the reversioners 
of Saheb Bukhsh Singh. Thereupon the 
plaintiff-appellant’s mother applied for 
amendment of the mutation application 
and for mutation to be made in favour 
of Sitla Prasad Singh alone on the basis 
of the deed of gift. The defendants res- 
pondents contested the amended ap- 
plication and in the course of tho pro- 
ceedings the plaintiff-appellant’s mother 
and tho defendants-respondents entered 
into a compromise under ithe terms 
of which the plaintiff-appellant was to 
get the Baraulia property, which in 
area is about three- fourths of tho pro- 
perty of Saheb Bukhsh Singh and the 
defendants-respondents wore to get the 
Gaura property. -The terms of this 
compromise were communicated to the 
mutation Court and mutation was ef- 
fected accordingly by the order of tho 
Court. Tho suit out of which the pre- 
sent appeal arises was instituted by 
Sitla Prasad Singh some three years 
after he attained majority to recover 
possession of the Gaura property on the 
ground that he is not bound by the oom- 
promise made by his mother in the 
mutation proceedings during his minority. 

Both the Courts below came to the 
conclusion that the compromise arrived 
at in the mutation proceedings was in the 
nature of a family settlement and was 
not open to question by the plaintiff on 
attaining majority. The lower appel- 
late Court further found as a fact that 
the compromise was for the benefit of 
the minor as he obtained the larger part 
of the property without incurring the 
heavy expenses of litigation with uncer- 
tain result in view of the peculiar oir- 
cuinstanoes of tho case as set out above, 
which might have put difficulties in the 
way of the plaintiff establishing bis 

title. 
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Before us the case for the appellant 
has been argued on a somewhat differ- 
ent basis, namely, that the compromise 
in the mutation proceedings having been 
entered into by the mother of the minor 
without the leave of the Court contrary 
to the provisions of O. 32, B-. 7, Civil 
P. C., it is nob binding on the plaintiff- 
appellant. It may be observed that 
this is a new point that has been raised 
for the first time in this Court in se- 
cond appeal. We have however consi- 
dered the point on the merits and we 
find ourselves unable to accept the con- 
clusion of the learned counsel for the 
appellant. If the compromise had been 
entered into in a suit under the Civil 
Procedure Code there would have been 
no doubt as to the soundness of the con. 
tention that the compromise entered 
into by the next friend of the minor 
without •the leave of the Court was 
voidable; Ganesha Bow v. T 2 i^jiram Bow 

(l). Even the fact that the compro- 
mise was for the benefit of the minor 
would not have altered the legal posi- 
tion: Bhiva V. Devchand Bechar (2). 

It has however been contended by the 
learned counsel for the defendants-res- 
pondents that the provisions of O. 32, 

R. 7 do nob apply bo mutation proceed- 
ings in a Revenue Court. We have 
given our careful consideration to this 
question and we are not prepared to 
hold that the contention of the learned 
counsel for the respondents is incor- 
rect. In S. 135, Oudh Rent Act, 1S86, 
it is clearly laid down that the provi- 
sions of the Code of Civil Procedure 
1908, shall so far as they are not in- 
consistent with the provisions of the 
Act, apply to all suits and other pro- 
ceedings under the Act. No such provi- 
sion however finds a place in the North- 
West Provinces and Oudh Land Reve- 
nue Act, 1901, but where the pro- 
cedure under that Act is to be governed 
by the provisions of the Code of Civil 
Procedure it is expressly stated, as for 
example, in S. 204 of the Act. Under 

S. 234, Land Revenue Act the Local 
Government is empowered to make rules 
in respect of matters dealt with under 
the various clauses of the Act and in 
S. 10 of Circular No. 6 of the Board of 

(1) [1913] 36 Mad. 295=40 I. A. 132=19 1. C. 

515 (P. C.).» 

(2) [1911] 35 Pom. 322=10 I. C. 909. 
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Revenue, Department 2 (dealing with 
the rules aff'ecting the procedure of the 
Revenue Courts) it is laid down that 
previous to appointing a guardian ad 
litem uuder the provisions of O. 32, Act 
5 of 1908, the Court shall ascertain 
whether the person whom it is proposed 
to appoint is willing to act. Tne proviJ 
sions of O. 32, Civil P. C, have not been' 
expressly made applicable to proceed-l 
ings under the Land Revenue Act either' 
by that Act or by the Code of Civil' 
Procedure itself and the circular as it; 
stands does not appear to go further 
than to lay down that in the case of a 
minor litigant a guardian shall be ap- 
pointed. 

We have been unable to discover 
any sufficient justification for holding 
that the whole of O. 32 does in fact 
govern procedure under the Land Reve- 
nue Act. In Mt. Sliakivr~ 2 in-nissa Bihi 
V. Abdul Majid Khan (3) the Board of 
Revenue took the view that the Code of 
Civil Procedure does nob of its own 
force govern the procedure in proceed- 
ings under the Land Revenue Act. In 
a case which is on all fours with the 
present case it was held by the late 
Court of the Judicial Commissioner of 
Oudh Harpal Singh v. Sukhrani (4) that 
the provisions of the Code of Civil Pro- 
cedure do not apply en bloc to proceed- 
ings in Courts constituted under the 
Land Revenue Act, and that where a 
minor was represented in mutation pro- 
ceedings by bis elder brother who bona 
fide entered into a compromise with the 
other party without the leave of the 
Court as required by O. 32, R. 7, 
Civil P. C., the compromise was not bad 
merely for want of -such leave. ' We 
are not called upon to find a reason for 
the omission to apply the provisions of 
O. 32, Civil P. C. to the proceedings 
under the Land Revenue Act, but it liiay 
be observed that the remedy allowed by 
the general law is always open to a 
party dissatisfied with a compromise en- 
tered into during his minority in pro- 
ceedings before a Revenue Court, namely, 
to have it set aside if he can show that 
it was not beneficial to him. In the 
present case however as we have already 
observed it has been found as a fact that 
the compromise in question was. for the 
benefit of the minor. 

(3) [1899] S. D. 4 of 1899. 

(4) [1918] 21 0. 0. 220=48 I. C. 119. 
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We accordingly sea no reason to in- 
terfere with the decree of the Court be- 
low and dismiss the appeal with costs. 

K.N./r.K. Appeal dismissed. 

A. I. R 1932 Oudh 46 

Srivastava and Kisch, JJ. 

Suraj Bali — Defendant — Appellant. 

V. 

Lala Mahadeo Prasad — Plaintitf — Res- 
pondent. 

Second Appeal No. 304 of 1930, Deci- 
ded on 14th September 1931, against 
decree of x\ddl. Dist. Judge, Lucknow, 
D/- 19th July 1930. 

(a) Limitation Act (1903), Arts. 142 and 
144 — Art. 142 is restricted to suit for posses* 
sion or dispossession — Art. 144 is residuary 
article-'Which article applies is to be deter- 
mined with reference to pleadings. 

Article 142 is restricted to suits for possession 
on di.spossession or on discontinuance of posses- 
sion. In order to bring a suit within the purview 
of Art. 142 it must bo shown that the suit was in 
terms as well as in substance based on an alloga* 
tion of the plaintiff having been in possession 
and having subsequently lost it either by dis- 
possession or by discontinuance of possession. 
Art. 144 on the other hand is a residuary article 
applying to suits for possession not otherwise 
provided for. Suits based on the plaintiff's title, 
in which there is no allegation of prior posses- 
sion and subsequent dispossession or disoontinu- 
auce of possession, must fall within Art. 144. 

The question whether the article applicable 
to a particular suit is Art. 142 or Art. 144 has 
to bo dotoriniuo.i by a- reference to the plead- 
ings, 

A brought a suit for possession of a house with 
certain shops against B, alleging that the pro- 
perty had been purchased by his grandfather 
and that his father used to carry on business in 
the house and shop in partnership with B'$ 
father and that after the dissolution of the 
partnership B's father used to carry on the busi- 
ness on his own account on p^yniout of rent. 
After- his father’s death B continued to be in 
possession of the property on the same terms. 
B denied A's title and the alleged tenancy and 
pleaded adverse possession. 

Held: that the suit was governed by Art. 144 
and not by Art. 142: A, I, ii. 1926 Oad)i 42, THst. 

[P 47 0 1. 2] 

(b) Adverse possession — Mere possession for 
any length of time does not create title — Pos- 
session must not only be open and exclusive 
but also adverse. 

Mere possession for any length of time does 
not per so create any title by adverse possession. 
In order to acquire such title the possession 
must not only bo open aud exclusive, but it must 
also bo shown to have been adverse for the full 
statutory period. Notoriety of possession may 
in some cases justify a presumption that the 
true owner was aware of the character of the 
possession being adverse, lint whether in the 
absence of direct proof of actual knowledge on 
the part of the true owner such a presumption 


should be raised against him or not must depend 
upon the special facts and circumstances of each 
case. 

Where the party pleading adverse possession 
alleged that he had executed a sale deed of the 
property and had obtained reconveyp.nco of the 
same and had executed some mortgages which 
were afterwards redeemed by him and bad also 
executed some sarkhats in favour of certain 
tenants: 

Held: that the transactions were not of such 
a character that the plaintiff suing for posses- 
sion could be presumed to have knowledge about 
them. [P 48 0 1] 

(c) Adverse Possession — Proof — Payment of 
water and house-tax is not conclusive proof. 

Every occupier of a house is liable to pay 
water and house taxes. The payment of these 
by person pleading adverse possession is not 
irreconcilable with the plaintiff’s ownership of 
property in a suit for possession. [P 48 G 1] 

(d) Oudh Civil Rules R. 282, Cl. (10)— 
Vakalatnama by pleader for respondent 
filed on first date of bearing — Court can tax 
only half of ordinary fee. 

Where the pleader for the respondent hies his 
vakalatnama not after hlingof the appeval and 
before the first date of hearing, the C^urt is 
justified in taxing only half of the ordinary foe. 

[P 43 0 2] 

Mahesh Prasad and Mohammad Ayuh 
— for Appellant. 

H, Ilmaiti and Ali Zaheer — for Res- 
pondent. 

Judgment. — This is a defendant’s ap- 
peal against the judgment and decree 
dated the 19bh July 1930 of the Ad- 
ditional Subordinate Judge of Lucknow 
setting aside the decision dated 31st 
of August 1929 of the Subordinate Judge 
of the same place. It arises out of a suit 
for possession of a house with certain 
shops situate in bazar Daliganj in the 
city of Lucknow. 

The plaintiff’s case was that the pro- 
perty in suit bad been purchased by his 
grandfather Ram Dayal on 16th 
October 1865, that the plaintiff’s father 
used to carry on a grain business in part- 
nership with Bhawani Din, father of the 
defendant, in the house and shops in suit; 
that after the dissolution of the partner- 
ship, which took place many years ago, 
Bhawani Din continued to carry on the 
grain business on his own account in the 
house and shops in question on payment 
of Rs. 3 per mensem as rent. It was 
also alleged that the rent had been fixed 
so low as Bhawani Din undertook to 
keep the house in repair. After the death 
of Bhawani Din the defendant has con- 
tinued in possession of the house and 
shops aforesaid on the same terms. In 
1926 plaintiff instituted a suit against 
the defendant for recovery of the arrears 
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01 rent, and the defendant in his written 
statement filed in that suit on the 5th 
January 1927 denied that he was in pos- 
session as a tenant and questioned the 
proprietary title of the plaintiff. That 
suit was ultimately withdrawn with li- 
berty to institute a fresh suit. The present 
suit was instituted on 22nd May 1928, 
the denial made in the written state- 
ment dated 5th January 1927 being al- 
leged as the cause of action for the suit. 

The defendant contested the suit on 
various grounds. He questioned the plain- 
tiff’s title and denied the alleged ten- 
ancy. He also set up the bar of limita- 
tion and pleaded that he had acquired 
title to the property in suit by adverse 
possession. 

The learned Subordinate Judge upheld 
the defences raised and dismissed the 
plaintiff’s claim. 

On appeal the learned District Judge 
held that the property in suit had been 
purchased by the plaintiff’s grandfather 
under a registered sale deed, Ex. 3, and 
that the plaintiff’s title as owner of the 
property in suit had been satisfactorily 
established. On the question of limita- 
tion he held that the suit was governed 
by Art. 144, Lim. Act, and that the 
defendant had failed to make good his 
plea of adverse possession. He accord- 
ingly gave the plaintiff a decree for pos- 
session of the property in suit. 

The main question urged on behalf of 
the defendant-appellant is that the plain- 
tiff’s suit for possession was barred by 
time. It has bean strenuously argued 
that the suit was governed by Art. 142 
and not by Art. 144, Lim. Act. The dis- 
tinction between the two articles has been 
repeatedly pointed out in decided cases: 
Sukhdeo v. Earn Dulari (1), Yaktib Khan 
V. Sheo Dulareiy (2) and Zahida Begam 
V. Mumtaz Ali Khan (3), Art. 142 is res- 
tricted to suits for possession on dis- 
possession or on discontinuance of posses- 
sion. In order to bring a suit within the 
purview of that article it must be shown 
that the suit was in terms as well as in 
substance based on an allegation of the 
plaintiff having been in possession and 
having subsequently lost it either by dis- 
possession or by discontinuance of pos- 
session. Art. 144 on the other hand is a 

I. R. 192^ O^udh 313=95 I. G. 825=29 

0. C. 131. ^ 

(2) A. I. R. 1930 Oudh 310=126 I. 0. 703. 

(3) A. I. R. 1931 Oudh 382=134 I. C. 599. 


residuary article applying to suits for( 
possession not otherwise provided for.j 
Suits based on the plaintiff’s title in! 
which there is no allegation of prior poa-| 
session and gsubsequent dispossession .orj 
discontinuance of possession must fall' 
within this article. It is also equallyl 
well settled that the question whetherj 
the article of limitation applicable to al 

particular suit is Art. 142 or Art. 144 has to 
be determined by a reference to the plead- 
ings. Wo have already stated the al- 
legations on which the plaintiff based 
his claim. These allegations were fur- 
ther amplified in the oral pleadings. 
Having carefully examined the pleadings 
we are unable to discover any allegation 
about the plaintiff having lost possession 
either by dispossession or by discontinu- 
ance of possession. As wa have stated 
before, the plaintiff' bases his ease on title 
acquired by his grandfather Ram Dayal 
under the sale deed dated the 16tb 
October 1865. He admitted that the de-; 
fendant had been for a long time in pos-i 
session as a tenant and based his caused 
of action on the denial of his title bythel 
defendant. We can therefore see no.roomj 
for the application of Art, 142 to this! 
case. Strong reliance was placed by the! 
appellant’s learned counsel on the deci- 
sion of a Bench of'the late Court of the 
Judicial Commissioner of Oudh in Gur 
Sahai Kandu v. Chhedi (4). The facts 
of that case are no doubt somewhat 
parallel to the facts of this case but it 
will appear from the observations made 
at p. 133 that in that case the plaintiff 
stated ‘that the defendants denied the 
plaintiff’s title and alleged “ that this 
amounted to the plaintiff’s disposses- 
sion.” Thera is no such allegation in 
this case and the case seems distinguish- 
able on this ground. We accordingly 
agree with the opinion of the lower Court 
that the suit is governed by Art. 144 and 
not Art. 142, Sch. 1, Lim. Act. 

Another branch of the defendant’s 
argument on the question of limitation 

was that they had succeeded in establish- 
ing their adverse possession for over 
12 years. The learned District Judge 
rejected the evidence bearing on this 
point on the ground that there was no 
evidence to show that the defendants 
made any assertion of hostile title to the 
knowledge of the plaintiff or his father, 

^4) A. i. R. 1925 Oudh 42=76 I G. 964=27 O 
G. 130. 
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Ii> answer to this it was argued that the It was also argued that the taxation 
possession of the defendant being open, of the defendant’s pleader's fee in the 
visible and notorious it was not necos- lower Court was wrong. The decree 
sary that the adverse character of the shows that only half the pleader’s fee 
possession should he brought homo to has been taxed. B. 289, Cl. 10, Oudh 
tho plaintiff or his predecessor-in title by Civil Rules, provides that only one-half 
direct evidence. It is not denied that of the ordinary fee will be allowed onj 
Imere possession for any length of time account of the legal practitioner of the! 
jdoes not per se create any title by ad- respondent unless the legal practitionerj 
jverso possession. In order to aciiuire has filed either his vakalatnama or a, 
such title, the possession must not only slip in the form appended to this para i 
be open and exclusive, but it must also grapli after the filing of the appeal and 
bo shown to have been adverse for the before the first date fixed for hearing of 
full statutory period. Notoriety of pos- the case. In this case the vakalatnama 
^session may in some cases justify a pre- was filed on tho first date fixed for hear- 
sumption that the true owner was aware ing of tho case but not before that date, 
of the cliaraoter of the possession being The lower Court was therefore right in 
adverse. But whether in tho absence of taxing only half of the ordinary fee. It 
direct proof of actual knowledge on the was contended that the pleader who 
iparb of tho true owner such a presump- filed his 'certificate of fee bad also been 
|tion should be raised against him or not appearing in the trial Court and was 
must depend upon the special facts p-nd therefore entitled to appear in the Court 
jcircumstances of each case. The facts of appeal without filing a fresh vakalat- 
reliod on in the present case are that nama, and that the rule quoted above 
'Bhawani Din executed a sale deed of the should not apply to such a case. The 
property in suit and afterwards obtained question does not arise because the legal 
a reconveyance from the vendee in his practitioner concerned did actually file 
.favour. IIo also executed some morb- his vakalatnama in the Court of appeal 
;gagc9 which wore afterwards rodoomed and did nob act on the vakalatnama 
|hy him. Tlio defendant and his father filed in the lower Court. We must there- 
(iilso executed some sarkhats of tho shops fore overrule the contention, 
in favour of certain tenants. Those Lastly, it may bo mentioned that the 
transactions are not of such a oharao- plaintiff's counsel oonbondod that he had 
ter that the plaintiff could be pre- succeeded in establishing that the defen- 
sunied to have knowledge of them. It dant had been in possession as a tenant 
is said that if tho plaintiff' had looked and had been paying rent as such. The 
into tho registration records he could lower appellate Court did not record any 

have become aware of tho sale deeds clear finding on this point. The evidence 

and the mortgage deeds. But there was relied upon in support of this contention 
no duty oast on him in law to do so. consists mainly of an entry in the ao- 

Noxt it is said that tho defendant had count book Ex. 1, in respect of a sum of 
been jtaying water-tax and the liouso Rs. 214 credited for rent. The trial 
bax in respect of tho house and shops in Court did not accept this entry as correct, 
suit. Every occupier of a liouso is liable It also disbelieved the oral evidence bear- 
jfor payment of those taxes. Tho pay- ing on the point. We can see no snfB- 
imont of such taxes is not irreconcilable oient reason to disagree with the finding 

with tho idaintiff’s ownership of the of the first Court and must therefore 

property. hold that tho alleged tenancy has not 

Thus thoro is hardly any evidence of an been proved, 
unequivocal cliaraoter which could jus- The result is that the appeal fails and 
tify us in presuming that tho plaintiff is dismissed with costs, 
must have known that tho possession of u.M./u.K, dismissed* 

tho defendants was in assertion of a 
hostile title. Wo are not therefore pre- 
pared to say tliat tho learned District 

Judge was wrong in holding that the 

defendant ‘had failed to establish that 
ho had porfeotod his title by adverse 
possession* 
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Waziu Hasan, 0. J. and 
Srivastava, J. 

Afi. J anaJca — Plainti^ — Applioanti. 

V. 

Sheo Cliaraii eLadi others — Dafendaats — 
Opposite Parties. 

Civil Revn. No. 74 of 1930, Deoidoi oa 
Slst September 1931, against order of 
Sub-JuJga, Bara Banki, D/- 16bh July 
1930. 

(a) Limitation Act f 1908), S. 19— Acknow- 
ledgment under S. 19 doss not operate as 
new contract but merely extends time. 

Sectioa 19 allows extsasioa ol limibatioa when 
an ackoowledgmeab of liability is made before 
the expiration of the period prescribed. An 
acknowledgment satisfying the roqairemonfes of 
that section does nob cieate any new right of 
action but only enlirges the time and has the 
eSecb of making a new period run from the time 
of the acknowleclgmenb. In other words accor- 
ding to the Indian law such acknowledgment 
does not operate as a new contract but only keeps 
alive the original cause of .action : 22 Gal. 431 

(P. C.) and 33 Cal. 1017 (P. C,), E^pl. and ReJ . ; 
A. J. R. 1929 All. 930, Dht. [P 50 0 1] 

(b) Contract Act (1872), S. 25 (3)— There 

must be express promise to pay old time 
barred debt. 

A promise such as is referred to in S. 25, 
■Cl. (3) must be an express promise to pay a debt 
after the period of limitation in respect of it h-xs 
expired : 30 All. 268, A. I, R. 1921 Pat 29 an! 
A. I. R. 1929 Pat. 258, Ref. [P 51 C Ij 

(c) Contract Act (1372), S. 62— -Suit on 
bond insufficiently stamped — Promise to pay 
old debt — Old debt not proved — Novation — 
New contract held not enforceable. 

In a suit on a bond the bond was insufFi- 
ciently stamped and the consideration for the 
bond was an old debt but the old debt could uot 
be proved. 

Held : that under these circumstances, the 
new transaction, viz,, the creation of the bond 
in suit, could be treated as novation of the 
original contract. The new contract however 
was nob capable of being enforced by reason of 
the pro-note being insufficiently stamped. It 
was therefore very doubtful whether the at- 
tempted novation having failed to produce .a 
new enforceable contract, the original contract 
could be regarded as having come to an end. 
But whether it had coma to an end or uot in 
either case the plaintiff’s position was beset 
with difficulties. If the original contract had 
ceased to be operative the plaintiff could not 
enforce the novated contract by reason of the 
formal defect in the pro-note obtained by her. 
If on the other hand the original contract still 
subsisted the pliinbiff could nob got a decrco on 
its bxsis for the simple reason that there was no 
evidence in proof it. [? 50 C 2] 

Ramapat Ram and Ramanath — for 
AppelUnb. 

Ghulam Imam for Ali Zaheer — for 
Opposite Parties. 

Judgment. — This is an application for 
revision of a decision of the Subordinate 
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Judge of Barahanki in the exercise of his 
Small Cause Court jurisdiction. 

The plaintilf came to Court on the 
allegation that on I2th April 192/ the 
defendant borrowed from her Es. 254 
bearing interest at Pvs 1-8-0 per cant 
par mensem promising to repay the money 
on demand, and that he executed a pro- 
note and a receipt in respect of it in the 
plaintiif’s favour. The defendant denied 
the pro-note. The plaintiff examined one 
attesting witness of the receipt. 

It transpired from his evidence that 
only one ebamp of one anna bad bean 
aHixai to the pro-note at the time of its 
execution. His evidence also showed that 
no money was paid when the pro-note 
was executed and that the entire con- 
sideration of the pro-note was credited 
for some previous debt. 

The learned Subordinate Judge came 
to the conclusion that the other stamp 
of one anna appearing on the pro-note 
had been affixed subseejuant to its execu- 
tion. Ha therefore held that the pro-note 
was nob sufficiently stamped and im- 
pounded it. Thus the pro-note having 
gone out of evidence, the plaintiff tried 
to fall back on the previous debt. As 
there was no evidence of the original 
transaction and the receipt purported to 
be for ready money, the learned Sub- 
ordinate Judge held that no decree could 
be passed on the basis of the original 
liability. Ha also observed that even 
if the receipt wore regarded as an ac- 
knowledgment of the previous liability, 
the suit could not be decreed on a bare 
acknowledgment divorced from the origi* 
nal transaction, and dismissed the suit. 

It is admitted on behalf of the plaintiff 
that there is no evidence on the record 
in respect of the previous debt. We do 
nob know the amount of that debt or 
the data on which it was incurred. 
There is nothing to show whether the 
debt was sub.sisting on 12th April 1927 
when the pro-note was executed or had 
become time barred. The-learned coun- 
sel for the plaintiff has however con- 
tended that the transaction of 12bh April 
1927 constitutes a novation of the con- 
tract and that the receipt given in ac- 
knowledgment of the consideration of 
the pro-note should be deemed to carry 
with it a promise to pay which oan form 
the foundation of an action. 

He claims that he is entitled bo a 
decree oa the basis of the acknowledg- 
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ment contained in the receipt. In sup- 
port of the contention reliance is placed 
upon two decisions of their Lordships of 
the .Judicial Cominitteo in halha Singh 
V. Puras Jlavi (l) and i\l(ini Ixmn v. Seth 
llupchand (2) and also upon a decision 
of a Bench of the ITi^h Court at Allaha- 
bad in Govind Singh v. Pijay Bahadur 
Singh (3). S. 19, Limitation Act, allows 
extension of limitation when an acknow- 
ledgment of liability is made before the 
oxpirp^tion of tlie period prescribed. An 
acknowledgment satisfying the require- 
morrts of that section does not create 
any new right of action but only enlarges 
the time and has the elTect of making a 
new period run from the time of the 
acknowledgment. In other words ac- 
cording to tho Indian law such acknow- 
ledgment does not operate as a new con- 
tract but only keeps alive tho original 
cause of aotion. 

fn Kafka Singh v. Paras Karn (l) 

occurs tho following observation : 

“Inllio iiOKt plico, alilioip^h an unquilit'io.l 
adniission of a dol>l uo donUt implies a promise 
lo pay it, their Tjord'^bip^ are not prepared to 
liol'l that that is ncecssaiily so where thevo is 
an express promise lo j).\y in a p u I ieular mai\* 
nor. It must tlepmid en lino c^*i\stri*elion of tho 
instrnmetrt in ea. h 

In this oaio tdie oxistonca of tho 
amouirt of tho old debt was admitted in 
fdio boml on which tlio suit was founded 
and tlroroforo no question arose as to tho 
consideration for the implied promise as 
a now contract. All tho olomonts of a 
legally enforceable contract are lu'-e- 
sont in tho cise. Tim suit however 


failed on t'no ground that tho promise to 
]viy the old doht was conditional and 
tlio obligor could bo co npellod lo nay it 
only in the stipulated inannor and not 
othorw iso. 

In Mitnirain v. Sefh ]Gi jhdhi nd (2) tho 
(piostion was one of tlio interpretation of 
an acknowledgment for tho purpose of 
saving limitation under S. 19. Ijimitation 
Act. It was pointed out t !uit the acl;no\v- 
lodgmont was made before the statutory 
period had run out. and it was held that 
every requisite of the ]>rovisions of 19 
was adiiiittodly complied witlu In the 
ciroumslancos tho only question wnioli 
remained for decision was as to whether 
tho acknowlod'puont in question was an 
acknowledgment of “ liabilitv. " In de- 


fl) fisuai '21 Oil. i;o 
(2) [leOGl Oak 10 1 
R. l:kh 


•J2 1. \. (*s [\\C.} 
=33 1. A. l0‘>-2 



(3) A. 1. K. 1920 All. rS0=121 1. C. .U\s'. 


ciding this question their Lordships re. 
ferred to the observation of Mellish, L. J. 
in In re Eiver Steamer Co., jlitclieWa 
claim (4) and said : 

An iiuconditional acknowlo-lgment hag 
always been held to imply a promise to nay, 
hec.uise that is tho natural duference if nothing 
is said to the contrary. ” 

It will thus be seen that in neither of 
those cases the question arose as to 
whether the implied promise constituted 
a legally enforceable contract on which a 
cause of action could bo founded. Ob- 
viously a bare promise to pay is not a 
contract enforceable at law unless it is 
supported by consideration. The only 
consideration on which the promise can 
rest in this case would be the liability 
for the original debt. That debt however 
is not proved. 

Section 62, Contract Act. deals with 
tho novation of contracts. In the case 
of novation a now contract is substituted 
in place of tiie original contract which 
ooasos to ho operative. Tho transetion 
which took ]daca on 12th April 1927 
could ho treated as novation of tho ori. 
giTial contract. The new contract bow.* 
ever in tho present case is not capable 
of being enforced by reason of the pro- 
noto being insuiViciontly .stamped. It is 
therefore very doubtful whother the at- 
tempted novation having 'failed to pro- 
duco a now onforceablo contract, the 
original contract could he regarded as 
having come to an end. But whether it, 
has oomo to an end or it has not, in 
eit her c ISO tho plaiutitY's position is be-j 
sot with diiVicultios. If the original con-| 
tract has ooasod to bo operative she can- 
not enforce the novated contract by 
reason of tho formal defect in the pro- 
noto obtained by her. If, on the other, 
hand, tho original contract still subsists 
she cannot got a docreo on its basis (ori 
tho simple reason that there is no evi-1 
donco in proof of it. 

Tho same argument was put by tho 
lo\rnod advocate for the applicant in 
another form also. It was contended 
with roforonco to tho provisions of S. 25 
(3), Contract Act. that a promisa lo 
pay a barred debt is sutlieient oonsidera- 
tion for a now contract and this contract 
should bo implied in the terms of the 
receipt executed by tho debtor. Tho 
argument mav bo answered in two ways. 

V * « 

l'3rst, it clearly assumo^thj\t there was 

U) [1S71] 0 Oh. S'J^=25 'Ij. l\ 319=19 W. H. 

1130. 
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an old debt. We have already said that 
bhere.is no proof of such a debt. Secondly 
we are of opinion that a promise such as 
is referred to in S. 25, 01. (3), Contract 
Act, must be an express promise to pay a 
debt after the period of limitation in res- 
pect of it has expired. We are supported 
in this view by the decisions of the 
Allahabad and Patna High Courts in 
Gohind Das v. Sarju Das -(5), Ram 
Bahaditi' Singh v. Damodar Prasad Singh 

(6) and Deoraj Teway% v. Indrasan Tewari 

(7) . If the contention of the XDlaintitf is 
to be accepted in the wide form in which 
it has been put it would lead to startling 
results. 

As we have stated above, an acknow- 
ledgment in order to be effective under 
S. 19, Limitation Act, must be made be- 
fore the expiration of the statutory period 
yet in every case in which an acknow- 
ledgment fails, under S. 19 by reason of 
its having been made after the debt had 
become barred by time, a decree could be 
claimed on the basis of the same acknow- 
ledgment on the ground of its containing 
an implied promise to pay. Such a view 
would result in nullifying almost com- 
pletely the provisions of S. 19, Limita- 
tion Act. 

As to the decision of the Allahabad 
High Court in Govind Singh v. Bijaij 
Bahadur Singh (3) all that need be said 
is that the trial Court in that case had 
found that the defendant’s previous in- 
debtedness had been established and that 
the plaintiff’s claim in respect of the 
original debt was within time when a 
fresh pro-note was executed. As we have 
pointed out before, there is no evidence 
to prove those facts in the present case. 
The Allahabad case is therefore not in 
point. 

Por the above reasons; we dismiss the 
application with costs. 

B,V./r.k. Application dismissed. 


(5) [1908] 30 All. 2G6— 5 A. L. J. 271=(1908) 
A. W. N. 129. 

(6) A. I. R. 1921 Pat. 29=60 I. C. 514=6 Pat. 
L. J. 121. 

(7) A. I. R. 1929 Pat. 258=120 I. 0. 470=8 
Pat. 706^ 
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Raza, j. 

Lala Bishamhhar Nath and another — 
Plaintiffs — Appellants. 

V. 

Nisar Ali Defendant — Respondent. 

Second Appeal No. 63 of 1931, Decided 

on 21st September 1931, against decree 

of Dist. Judge, Plardoi, D/- 27th January 
1931. 

(a) Civil P. C. (1903\ S. 100— Legal effect 
of proved fact and admissibility of evidence 
are questions of lav/— Whether fact is proved 
is question of fact. 

The proper legal efiect of a proved fact is es- 
sentially a question of law; so also is the ques- 
tion of admissibility of evidence, and the ques- 
tion of whether any evidence has been offered on 
one side or the other; but the question whether 
the fact has been proved when evidence for and 
against has been properly admitted is essenti- 
ally a pure question of fact : A, I. R. 1918 P C 
92, /ic/, rjp go n 9 ) 

(b) Civil P. C. (1908), S. 100— Legal infe- 
rence from document is question of law. 

When the question is one of a right con- 
struction of a document of title or of a legal in- 
ference from a document the question is one of 
law: 34 AIL 579 and A. I, R, 1919 P.C. 60, Ref, 

[P 52 C 2] 

(c) Land Tenure — Oudh — Superior proprie- 
torship how proved stated — Person challeng- 
ing title of superior proprietor has to prove 
his own title as against superior proprietor’s. 

The effect of Lord Canning’s proclamation of 
confiscation of 1858 was that the whole of the 
rights in the soU of Oudh v/ith the exception of 
the estates specially exempted passed from the 
former owners and became the property of the 
Crown. The confiscation did not and could not 
mean that the rights in the soil became vested 
in no one. They became vested in the Crown, 
and the Crown becoming absolute owner, all 
subordinate rights likewise ceased to exist. The 
restoration however by the Crown of its proprie- 
tary rights involved automatically the restora- 
tiou of the rights of subordinate proprietors 

originally held by them against the former pro- 
prietor. ^ 

Where a talukdar becomes entitled to an en- 
tire village as superior proprietor all the rights 
which were afterwards declared by decrees inade 
by the Courts of the first regular settlement 
must be deemed to be subordinate rights. It is 
necessary for them who claim any laud as a 
superior proprietor to prove some title derived 
from the talukdar himself or his successor-in- 
intorest subsequent to the date of the second 
summary settlement. It is for the person deny- 
ing or challenging the title of such superior 

his superior or subordinate 
right in the land in suit as against the superior 
proprietor or his successor-in-interest I 4. I R 
1927 Oudh 74 and A. I. R. 1929 Oudh SO, Ref, ’ 

o . T. [P53G1] 

(dl rossession — Possession is not same as 
user. 

Possession is not necessarily the same thine 
as actual user. The nature of the possession is 
to be d for and the evidence of its conti- 
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nu.'ince must denonJ upon the character aud 
conrhtiOQ of the 1 ^-nd ia dispute. [P 54 G 1] 

M, Wasiin and Haider Husain — for 
Appellants. 

Ghidam Humn—iox Respondent, 

Judgment.-This is an appeal from a 
decree of the learned District .Tudge, Har- 

aside'^n^ January 1931. setting 

llardo. (North), dated 30th October 1930. 

set out in t'hf ortr®r‘"°‘'^' 

District Judge and learned 

repeat them in detail eeeessary to 

Tho dispute in this'caserelateo to cer 

U.n Plots .n he ahadi land of' vinr^-e 

Gopannu, in the District of Hardoi. 

T io Milage Gopamau was included in 

the taluka winch was owned hy one 
tay.a Bakhsh Talukdar. The plaintiffs ao 
qinrod a Dannas share in the said village 
(includm.g ahadi) by purchase at auction 
salo which was held in o.'<eoution of a 
docroo against certain successors of the 
talukdar in the year lOld. Then there 
was a partition of I ho village among tlio 
cosliorors and the plaintiffs' sliaro of 4- 
annas was constituted into a separata 
inalial of IC. annas. The jilots in dispute 
wore allotted to tlio plaintiffs on parti- 
tion and wero duly entered in tlieir cliit- 
thi. Ill the jmar 1927, Gliuroy anl Narain 
began to build on two plots out of the 
plots in suit and the plaintiffs liad to 
snotliom for possession of thosamo. Nisar 
Ali defendant in tlio present suit was exa- 
mined as a witness in tlio suits wliioh 
wore brought l.y the idaintiiTs against 
Ghuroy and Narain. Ho sot up his o,vn 
title stating that ho liimself had made 
over the land to them (Gluiroy a„d 
Narain). Ilowovor the idaintilTs' suits 
were decreed on 19th Sieptomhor 1927 
and they ovontually got possession of the 
land then in dispute in August 192d. The 
plaintiffs wore oonsi riioting a Iniilding on 
two plots out of the plots insuit between 
August and Docoinher 192"^. Tlia defen 

1. . ' I * ‘vovl a noMoa on 

tho plaiiifcins claiming (itlo to all tha 

plots in suit Tho prosonfc suit was thon 
riTo” t '^ lltl' April 

l.b O. Tho plain Ills sued for doolaration 
of thoir title and, m tho altornatiyo. for 
possession of tlio plots. They also praye! 
foi a porpotnal iiijunobiou iwohihitine the 
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The defendant admitted that the plain- 
tiffs had purchased the 4- annas share of 

Murtaza Bakhsh Talukdar in 1912. But 

he denied that the plots in suit were 
owned or possessed by Murtaza Bakhsh 
Talukdar or tho succossors or Isgal repro* 
seotatives of the talukdar or tha plain- 
titfs. Ela claimed title in himself as a 
rezi milkiat dar as one of the heirs of 
one Murbazi Khan. 

The plaintiffs claim was docraed by 
the learned Munsif. 

Tha defendant appealed and his appeal 
was allowed by the learned District 
Judge. The result was that the plaintiffs’ 
suit was dismissed with costs. 

The plaintiffs have now come to this 
Court in second appeal. 

In my opinion this appeal should ba 
allowed. 

As I understand tho judgment of tha 
learned District Judge, he has dismissed 
the suit on the following findings: 

(0 There is no presumption that Mur- 
fcaza Bakhsli Talukdar was owner of all 
property comprised in the taluka. 
ha phuntiffs have therefore failed to 
their title and possession. 

U) The defendant has also failed to 
title and possession. 

(3) The plaintiffs' claim must ba re- 

e failed to prove their 
title and possession. 

I have examined tho record and heard 
tile learned counsel on both sides at some 
length. Though the (Question of decision 
appears to be one of fact, its provior de- 
termination turns upon the application 
of certain legal principles to the facts 
]U'oved and the true conclusion to ba 
drawn from those fa^ts viewed in tha 
ligiit of those principles. The proper 
legal effect of a proved fact is essentially, 
a question of law; so also is the questionl 
of admissibility of evidence, and thej 
question of whether any ovidenoe hasj 
been offered on one side or the other; but| 
tho question whether tha fact his been 
proved wlien the evidence for and against 
has been properly admitted is essentially, 
a pure question of f.aot: see -Yti/tir Chari, 
dra PH V. Shuyur Sheikh (l) (at p. 195 
of lb CixL), When the question is one of, 
a right const ruction of a document of title 
or of a legal inference from a document' 
the question is one of law: sea Fateh 


(1) A. l. K, uns r. 0. I. o. 760=15 

1. A. 1S3=40 C:^l. (r.O.). 
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Chand v. Kishun Kumoa?’ (2) and Satgur 
Prasad v. Eaj Kishore Lai (3). 

It has been found in this case that the 
plaintiifs are purchasers of a I-annas 
share in Gopamau which originally be- 
longed to Murtaza Bakhsh Talukdar. The 
effect of Lord Canning’s proclamation of 
confiscation of 1858 was that the whole 
of the rights in the soil of Oudh with 
the exception of the estates speci- 
ally exempted passed from the former 
owners and became the property of the 
Crown. The confiscation did not and could 
not mean that the rights in the soil be- 
came vested in no one. They became 
vested in the Crown and the Crown be- 
coming absolute owner, all subordinate 
rights likewise ceased to exist. The res- 
itoration however by the Crown of its 
Iproprietary rights involved automati- 
ically the restoration of the rights of sub- 
lordinate proprietors originally held by 
■them against the former proprietor: see 
Sheo Bahadur Singh v. Bishunath Saran 
Singh (4) and Deputy Commissioner, Sita~ 
\pur V. Alt. Aluiini (5). When the village 
Gopamau was included in the taluka of 
Murtaza Bakhsh he became the full pro- 
prietor thereof. Ha became entitled to 
*th 0 entire village as superior proprietor. 
^ All the rights which were afterwards 
ideclared by decrees made by the Courts 
of the first regular settlement must be 
deemed to be subordinate rights. It is 
necessary for them who claim any land 
as a superior proprietor to prove soma 
title derived from the talukdar himself 
or his successor-in-interest subsequent to 
ithe date of the second summary sattle- 
■jment. In my opinion the presumption 
|of a talukdar’s ownership of all property 
jcomprised in the taluka applies to ohe 
jplaintiffs in the present case to the extent 
!of a 4-annas share in Gopamau. It was 
for the defendant to prove his superior or 
subordinate right in the land in suit as 
against the plaintiffs. He has however 
failed to do so. There is no evideuca on 
the record to show that he or his prede- 
cessor-in-title ever held any plot out of 
the plots in suit as a rezi milkiat dar. 
It appears of course that there are reza 


(2) [1012] 34 All. 579=39 I. A. 247=16 I. 0. 
67 {P.C.). 

(3) A. I. R. 1919P. G. 60=55 I. G. 4SG=4G 
I. A. 197=42 All. 152 (P.G.). 

(4) A. I. R. 1927 Oudh 74=99 I. C. 876-2 


Luck. 4. 

(5) A, I. R. 192^ Oudh 80-110 
Luck. 440. 
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milkiat dars in Gopamau abadi: sea the 
wajibularz Ex. A-1; but there is no 
presumption that because the defendant’s 
predecessor-in-title Murtaza Khan was a 
rezadar of some land in the village’ he 
and his successors should ba held to be 
razadars of the plots in suit also. The 
presumption of full or superior proprie- 
tary right is in favour of the plaintiffs 
who are the successors-in-interest of the 
talukdar. There can be no presumption 
of proprietary or subordinate right in 
favour of the defendant in respect of the 
abadi lands in Gopamau. When the vil- 
lage Gopamau was partitioned among 
the cosharers, the plots in suit were al- 
lotted to the plaintiffs and were duly en- 
tered in their cbitthi. It is of course 
true that the defendant was no party to 
that partition and the partition is not 
therefore binding on him, but the fact re- 
mains that ho has failed to establish his 
title to the land in suit. He is not a co- 
sharer of the village and he has no right- 
to or interest in the land in suit. He can 
claim no right to or interest in the land 
in suit against the plaintiffs or other co- 
sharers of Gopamau. It appears that 
Nos. 886 to 890 were already held by the 
plaintiffs (or their ancestors) before they 
acquired the 4-annas share mentioned 
above in 1912. Baijnath and Jagannath 
were the plaintiffs’ ancestors and their 
names were entered in the Kha.sra pre- 
pared at the first regular settlement. The 
learned District Judge was of opinion 
that the entries in the settlement Khasra 
(Ex. 11) do not help the plaintiffs’ case. 
I am not prepared to agree with his in- 
terpretation of the document in question. 
Having regard to the entries in the 
settlement Khasra (Ex. 11) and the wa- 
jibularz (Ex. A-l), I am of opinion that 
the plaintiffs’ ancestors held the said 
numbers as ' ‘rezadars.” They themselves 
oscupiad No. 883 and the other numbers 
were occupied by their raiyats named in 
the Khasra. The plaintiffs have properly- 
got all these numbers also entered in 
their chifethi. 

So far as I see, the plaintiffs’ title is 
sufficiently established in this case. The 
sale certificate (Ex. 16), the partition 
chitthis (Ex. 1 read with Exs. 2 and 9) 
and the decrees (Exs. 7 and 8) are all in 
plaintiffs’ 'favour and make out their 
title. As to plaintiffs’ possession over 
the plots in suit I think their possession 
must be presumed having regard to the 
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nature of the property (parti and abadi 
land). It should be borne in mind that 
'possession is not necessarily the same 
jtbing as actual user. The nature of the 
jpossession is to be looked for and the 
jevidence of its continuance must depend 
upon the character and condition of the 
land in dispute. When the plaintiffs’ 

1 0 IS made out, it should be presumed, 

having regard to the nature of the pro- 
perty that they have all along been in 
3 ession, because the presumption of 

dartTaT/'' 

he failed possession but 

hifl dIat establish such possession and 

Inwnr n Properly rejected by the 

Tbe result is that I allow the appeal 

bi'strS'T learned 

i. . M decree of the 

oained Munsif. The appellants will get 

tb. U.tofSoSt“. i» «>1 

■i2)j)eal alloircil. 

A. I. R. 1932 Oudh 54 

Eaza and Smith, ,IJ. 

Iiii7n //u/i— Appellant. 

V. 

and Pospondents. 

Second Api)eal No. 3 U of 1931, Doci. 
ded on 7th September 1931. 

(a) Transfer of Property Act (1882). S. 74 — 

Mere lender of money is not entitled to subro- 
gation. 

i !ie MIOI'O f;ict that inoiicv is borrowed and 
iisc.l (or the purpose of (nying olt a previous 
ehargo does not entitle the. lender to the 
henoht of the discharged sconrity. The right to 
ho honeht dop-'iids upon the oxistonoo of an 
ngrcenient hetwoon the horrower and the lender 
0 whieh It IS provided 11, at the subsequent 
endor.nust bo substituted for the e.irlici- ere- 

onh c.u, l.osuM u.loa 

tor it., n 'vilh iho Job- 

iRh s o ni"‘‘ ^nbrogUoA to tho 

ntueoMUM t ? a.ul (Ium,;;!. such an 

b tonunt may bo piesnmed when the monov 

IS oxju-ossl.v iulv.uicoa for tho i-nrpo.so of pAvin'.. 

rti,. V n “‘•-'■o >-'>■. bo vorvlittio 

cionbo that the more fact (li it fh.-» iaa ^ ’ \ 

rowiAfl Iav .1 11 . . monov K>r- 

owcci b> the debtor is u^ed to mv >*. .• 

thr'l-*'"/ louder' toVho 

quost.oninaH TnT ui o ‘n” 

;;;ont nj,ulo,bv„.e Mrn,;; warMJZ'te; 

'vaa iiiici'! u" or wlu-thor it 

I'O ' subs it 'to rt n" 'hat ho shouM 

[9 i)5 0 -I, P 50 C 1, 'J, V 57 0 1] 
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Property Act (1882), Ss. 58 
and 100 — Oral agreement to execute mort- 
gage does not constitute mortgage. 

A mere oral agreement to execute a mortga'^e 
cannot constitute a mortgage or ch.irge upon 

inrt the meaning of Ss. 58 and 

A//. 372 and 

A, I, R, 1930 P. C. 76, Ref. [p 55 q 3 ] 

Badha Krishna — for Appellant. 

Hyder Husain for B. B, Lal—lor Rea- 
pendents. 

Judgment. This appeal has been re- 
ferred to a Bench of this Court for deci- 
sion under S. 14 (2). Oudh Courts Act. 

The following facts are no longer in 
controversy: 

Mt. Sura] Dei (defendant 2) executed 
two mortgages in respect of the same 
property in favour of Jewan Ram and 
Badri on different dates. The mortgage 
in favour of Jewan Ram was executed on 
16th June 1919, and that in favour of 
Badri on 24th June 1919, Badri (since 
deceased) was the grandfather of Ram 
Het (defendant l). Both the mortgagees 
obtained decrees for sale of tho property 
on tho basis of their mortgages. The deo- 

reo based on the mortgage of 24th June 

IJU. was passed on 22ad March 1922, 
whereas the decree based on the morb’ 
gage of I'ith June 1919, was passed on 
16th October 1922. It appears that the 
property was put up (or sale first in exe. 
oubion of the decree of 16bh Obtoberl922 
based on tho earlier mortgage of 16th 
Juno 1919. On 20bh May 1926, Mt. Suraj 
Doi (mortgagor) made an application 
stating that she liad entered into an 
agreement with Pokhar (plaintiff) to exe. 
cute in his favour a mortgage with posses- 
sion of the property which was under 
sale and that Pokhar was present in 
Court to uiaake a deposit of Rs. 100. She 
prayed for time to execute tho mortgage 
in favour of Pokhar and to deposit the 
balance of the decretal amount. It ap- 
pears that this application was not 
granted and sale of tho property was not 
stayed by tho Court. However Rs. 100 
w'oro actually deposited by Pokhar on 
20th May 1926, and tho balance of 
Rs. 244 WAS also deposited by him subse- 
quently on 19th dune 1926. Jewan Raui 
himsoU purchased tho property in execu- 
tion of his decree at the auction sale. As 
the doorotal amount had been deposited 
in I ourt, the sale which bad taken place 
in favo’n* of Jewan Ram was set aside 
by order of tho Court. Mt. Suraj Dei 
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instead of exaoubiag a morbgageia favour 
of Pokhar execufcod a pro-nofee in his 
favour for Rs. 400 on 19fch Juno 1926. 
This sucn of Rs. 400 included the two 
sums which had been deposited by 
Pokhar in Court in satisfaction of Jewan 
Ram’s decree. However she executed a 
mortgage in favour of Pohkar about two 
years later, on llth June 1928, for 
Rs. 1,000, which included the sum of 
Rs. 538 due on the pro-note mentioned 
above. Ram Hefe (defendant-appellant) 
purchased the property on 24th Jnne 
1929, in execution of the decree which 
had been passed in favour of his grand- 
father Badri on the basis of the second 
mortgage mentioned above, that is, the 
mortgage of 24th June 1919. Pohkar 
{plaintiff) instituted the suit which has 
given rise to this appeal for a declara- 
tion that he is entitled to priority in 
respect of Rs. 538 (at least) which ra- 
presents the amount paid by him in res- 
pect of the mortgage of I6bh June 1919 

by right of subrogation. 

The suit was dismissed by the trial 
Court but that decision was reversed by 
the Court of first appeal. The appellant 
before us is Ram Hat. 

It is contended on behalf of the defen- 
dant-appellant that Pokhar was a mere 
volunteer whan he made the payment in 
question and had no interest in the mort- 
gaged property. It is also contended that 
there is no evidence of any agreement 


that by making the payment in question 
he would acquire the rights of the prior 
mortgagee Jewan Ram. It is therefore 
argued that Pohkar is nob entitled to 
any priority and cannot claim the rights 
of the prior mortgagee by subrogation. 

It is contended on behalf of the plain- 
tiff-respondent (Pohkar) that as the 
money paid by him has satisfied the 
mortgage in favour of Jewan Ram, and 
as the said payment was made in anti- 
cipation of a proposed mortgage, the 
(plaintiff) is entitled to be subrogated to 
the rights of Jewan Ram the prior mort- 


gagee. 

It is noticeable that it is neither alle- 
ged nor shown on behalf of Pohkar, the 
plaintiff in this case, that there existed 
an agreement between him and Mt. Suraj 
Dei by which it was provided that ha 
would be substituted for the earlier cre- 
ditors (Jewan Ram and Badri). 

In disposing of this appeal, we have to 
■see if Pohkar is entitled to claim the 


right of subrogation ag-iinst Ram Hat, 
the heir and legal representative of 
Badri deceased. 

When a person is allowed by law to 
stand in place of a mortgagee he is said to 
be subrogated or substituted ia place of 
the latter: 

“ Tba right of one creditor to stand in tha 
place of another comes under the technical head 
of subrogation, a term which has descended to 
us from the Romm law and which means no- 
thing more than substitution. In the English 
law however the word is nob unfrequently used 
in a narrower sense namely substitution by ops'- 

ration of law No person oxn 

safely lend money to a mortgi-goc to pay olf a 
charge on the property without taking an 
assignment of the security. If he does not take 
this precaution, it is very likely he will ba told 
that the loan was made simply with the object 
of clearing od the incumbrance so as to let in 
intermediate mortgage as a ftrsb charge on the 
estate, a view which must tike the lender by 
surprise, though it may be a perfectly legal de- 
duction from acknowledged legal principles. , . 
.... A claim to sub- 

rogition can be sustained only when there is an 
agreement with the debtor that the lender shall 
be subrogated to the rights of the mortgagee and 
though such an agreement may be presumed 
when the money is expressly advanced for thej 
purpose cf paying off an iaoumbranco, there can 
be very little doubt thit the insre fact that thej 
money borrowed b^' the dcbtoi.* is used to paj' offi 
a prior mortgage does not entitle the lender to, 
the benedb of the discharged security. The realj 
question in all such cases is whether the pay-j 
meat made by the stranger was a mere loan tOj 
the debtor on his personal seeuriby or whetheri 
it w IS made under an agreement that he should, 
ba substituted for the creditor. The law does; 
nob usually thrust benefits on people for wniohj 
they do not themselves stipulate and we findj 
that in the Roman law and the eystems based: 
on it, subrogation is permitted only svhen there; 
is an agreement to "that affect with tha bor-i 
rower; see Ghose’s Law of ^lortgage, Vol. 1, pp. 
352, 330 and 36i, 5bh Edu.” 

In the case before U3 the plaintiff has 
nob set up any such agreement as al- 
ready obcorvad. It is nob his case that 
any such agreement was entered into 
between him and Mt. Suraj Dei. 

Pohkar had no interest in or charge 
upon the property or the right to redeem 
the property at the time ha advanced 
money to Mt. Suraj Dei or deposited 
money iu Court on her behalf to satisfy 
tha decree which Jewan Ram had ob- 
tained in respect of the property on tha 
basis of his prior mortgage of 16bh June 

1919. 

As pointed out in the case of l^araijand 
Kuitigoiindd'fi v. Pechiammal (l) at (pp. 

432 to 434: 



(1) [1913] 36 4-2G=15 I. G. 206, 
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linn i Koverniug tbe rigbt of subroga- 

!.?" "'bore it is claimed by a person 

••bo without any previous interest in the pro 
rfc.U diseimrge a inortgafeo on it is oppressed in 
doncs on .Mortgage (r,. 874; thus; ‘ “ 

one whn‘^‘^ equitable principle of subrogation 

me„r^ ^’'^'>1 under:,,, aerce- 

for hii ' ■‘"^‘nument. or for a new mort°'ano 

other a°eo"'‘’™‘“"''°'’ of aY 

theolher^’ '=='"’tily held by 

from a r»oent^re feunerl author rj-’otos a pa-isage 

'vhieh may (^) 

subrogation '’ai^l that 

oquilv would ronlv doctrine and 

justice required i oaso in which 

eltslio e.yprcssion cks'e" c't'n be 7 '’"“'^'’ of this 
was applied without the s^. I 
jiicnt. Wo tiiinL- , ,, of ail aj^rce* 

•'■Id we therefore hoi j'Yhar'a' ' ""h*" 

it advanced X ,nonov ?^''"^ 

iij the event of def-inU i which 

' ioilud to piv, or \vhnr!^\ "ouJd 

’ * I'roteot oc’wher-i^ho 

‘iader an a"roemcnf - 'd\anred the inouev 
either with The debtor nr 'ainliod made 
' >3 J^nhro^-atod to the 

'■-■rmsl,ySehel,lo:^.r‘h7'ln:;:‘'"' ‘l' -tiltr 

i! lias been siid that- ‘Wbo ' U ion. 

stranger to a ered ^ 

'.luu "fiiig substituted to the ,, I '‘’= '"'■Pet-'a- 

'litor he is eniiilod to S',el, s , of the ero- 

<bc ''uclrme ge,,. rally aio led; 

'cry cases when liiuifed to M,/ • 

■f'ci'ions that a con'onlio,?, I s 7"" 
result mil, fr,„„ a dii-ect 

Iiuplicd 1,1 , do will, oiiher fht o,'-c.mor“o7ri t”'’ 

■Hid ,t IS not sri.-iieieiil ii.,|n „■„.- or did, lor 

'l-.'l.t of anolhcr rl, mid have n'l e'rX ‘ a 7 f, / !'■“ 

to the, 7b, o, n,'o,'o!Hto;-'h;:,’h 

;-Mt has been made , for.nara^i;' 

■■-u-v,hepr,,m 7 -t 

-f the rule a -.n * un i . . 

,Lt;icomrn[ either with u'l o ^w'a'iitor 'h d’r"^ 
niorf- , or uiM, n. i MfUitoi haldinj; a 

f.’r' oi ujnj the debtor ouin.- it 
I , , ilieno'e, tno pioporl v: sec s. ,si^.) 

-ic ■ '!'e c-cii.jr V; 

OKoention hf ' (o sno him for (bo 

I'uont 01 11,0 miHr "7 a^Tb 

’'»'^**-tira;os for a S f . ^-aso max bo. but 

a more n r, ■ . ' * ‘-d inslnunont 

-ionl loe,-oalo a lie,,' | , 7 '"'i'' ” 

'n«jrl|;;,op . • . , ^ at an agreement fora 

"u-osiirthe^p::;:;,.,'’':,,;^ 7 7' oq„i,„,,ei,.. 

'■qnilablo tnlerosfs'aronof ^ 

euiMili\' -lo J >/- aic not loeocm.oa m 

iiMn-'- mir d intorosls 

-77,7— 7 ''"'"'tf!' to create a 


KaM H.AII V. POliKAE 


1932 


> 1 -) (la. ;, 1 . 

(''• fi'.'ObJ -13 Cal If 

c.ra,j.i2i. ■ ' 


"‘O. W. X.ioio=l 


charge by way of subrogatiou though the deci- 
sion of the ca,se itself does not sebn to hl\'e 
required the enunciation of the principle. It 

tbe r? fbo important distinction between 
the English and tbe Indian law pointed out above 
was overlooked ,n these cases. No doubt a per- 
son having an agreement in.ay sue for the spe- 
ific perfoi, nance of the agreement to eveciite 

»nc} in suits for the ey^tt- 
tion of the mortgage deed the Courts have some- 
times p.assed not ouly a decree for specific per- 
formance hut for sale also following on 

hrnnb'?," •' ‘“ ^°°'’®-''''>nce. But this does not 

treated view that the agreement itself can be 
treated as creating a charge." 

Tha mere fact that inonay is horrowed 
and used for the purpose of paying off a 
previous charae does not entitle the 
lender to the honelit of the discharged 
security. The right to the benefit de- 
pends upon the existence of an agreement 
b^woon nie borrower and tbe lender byi 

tvhich It ,s provided that the snhsotjuonV 

lender must he substituted for the earlier! 

0, editor : see Guhari Lai v. Azi: Fatima 
{'ij, at p. 3^ o. 

As pointed out by their Lordships of 

tl’ocase ol link urn 

an agreement between A and 7; providing th'tt' 

> u oxcent .nt A .sbould give a regular n r^tengm' 

bv >"onev advaiTced 

. umot constiiuic a ir.or(j;vgo or charce 

. . A . -vLi. .1 iio s\id a‘Jrcomf>nt. 

virTrlmf’! i" °'"-u 7othermXge 

' I rcf^ul.vi deed of mortj^nge of (l)c «ii’d"iin- 
inovable (wo^xerty lo bo executed by .f."^ 

The agfoemeut on which PohLar. the 

plaintiff in this case, may roly was 
simply an aproement by which it was 
I'lONided that nit. Suraj Doi would exe- 
outo a 11101 tgago in his favour in respect 
of the property in suit. 

Such an agreement, which is said to 

ho an oral agreement, cannot constitute- 

a mortgage or charge upon the property 
'ylhin the meaning of Ss. oS and 100. 
L 1’. .U‘t. The said agreement (if en- 
foroil.le) merely oieatod a right in Polikar 
to obtain a regular deed of mortgage of 
tdio property to he executed by Mt. Suraj 
r>oi. The respondent’s learned counsel 
oontonds that .Pobkar by making the 
payment in (itiosfion had an interest to 
im,]uii-o a charge by suing for specific per- 
loiiiianceoi the agreement. In our opi- 
nion this contention is not well founded, 
i he alleged agreoinent did not constitute 
a mortgage or charge ui'ou the property. 

'}' flPlP’ ■!! All. 37'.i^--,o 1. 0. S75. 

t -X. 1. U libiO r. C. TC--yl7-] i. 0. 157 (P.G.l. 
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By making the payment in question 
simply, Pohkar did not and oould not 
acquire an interest in or charge upon the 
property or upon the right to redeem the 
property. He acquired no title to the 
property by making the payment in ques- 
|tion. It must be remembered that in 
order that the right of subrogation should 
accrue in favour of a person with defec- 
tive title it is necessary that the person 
making the payment should have an 
ostensible title, at least. Pohkar had no 
such title even, at the time he made the 
payment in question. He had no interest 
to protect at the time he agreed to ad- 
vance money to Mfe. Suraj Dei. It can- 
not be denied that Pohkar can claim no 
right of subrogation under S. 92, T. P. 
Act (as amended by Act 20 of 1929). That 
section is in the following terms; 

“Any of the persons referred to in S 91 other 
than the mortgagor and any co-mortgagor shall, 
on redeeming property subject to the mortgage, 
have so far as regards redemption, foreclosure 
or sale of such property, the same rights as the 
mortgagee, whose mortgage he redeems, may 
have against the mortgagor or any other mort- 
gagee. The right conferred by this section is 
called the right of subrogation and a person 
acquiring the same is said to be subrogated to 
the rights of the mortgagee whose mortgage he 
redeems. A person who has advanced to a mort- 
gagor money with which the mortgage h.as been 
redeemed shall be subrogated to the rights of the 
mortgagee whose mortgage has been redeemed, 
if the mortgagor has by a registered instrument 
agreed that such person shall be so subrogated, 
i^othing in this section shall be deemed to con- 
fer a right of subrogation on any person unless 
the mortgage in respect of which the right is 
claimed has been redeemed in full.” 

Section 91 is in the following terms: 

“Besides the mortgagor any of the following 
persons may redeem or institute a suit for re- 
demption of the n)ortgaged property, namely ; 

(a) Any person (other than the mortgagee of 
the iutcrest soiiglit to be redeemed) who has an 
interest in or charge upon the property mort- 
gaged or in or upon the right to redeem thesame. 

(b) Any surety for the payment of the mort- 
gage debt or any part thereof, (c) Any creditor of 
the mortgagor who has in a suit for the admi- 
nistration of his estate obtained a decree for 
sale of the mortgaged property.” 

In the casa before us Mfc, Suraj Dei 
never agreed by a registered instrument 
that Pohkar shall be subrogated to the 
rights of Jewan Pam. No such agreement 
is alleged or proved in this case. It is 
noticeable that mention of such an agree- 
ment was made in the application (Ex. 2) 
which Mt. Suraj Dei made on 20th May 
1926, asking for time to be allowed to 
her in order to execute a mortgage deed 
in favour of Pohkar. No mention of such 


an agreement was made also in the mort- 
gage (Ex. l)’which she executed in favour 
of Pohkar on 11th June 1928. Nothing 
was said in the plaintiff’s mortgage deed 
about the prior mortgage or about the 
satisfaction of the decree which had been 
passed on the basis of the mortgage. 

If this ease is to be decided under the 
Transfer of Property Act, as it existed 
before it was amended by Act 20 of 1929, 
even then Pohkar could claim no right to 
he subrogated to the rights of the prior 
mortgagee Jewan Ramisee Ss. 74, 91 and 
101 of the old Act. 

Some other authorities were also re- 
ferred to during the course of arguments, 
but we do not think it necessary to refer 
to them, as they do not appear to be in 
point. 

The result is that we allow the appeal 
and setting aside the decree of the 
learned Subordinate Judge dated 19th 
August 1930, restore that of the Munsif 
dated 26fch October 1929. The appellant, 
Pain Het will get his costs from the res- 
pondent, Pohkar, in all the three Courts. 

K.N./r.tc, ApiJcal allowed, 

A. I. R. 1932 Oudh 57 

Paza AND Smith, JJ. 

Mt, Pranpati and others — Defendants 
— Appellants. 

V. 

Mt. Hasihan and anothe? — Plaintiffs — 
Respondents. 

Second Appeal No. 71 of 3931, Decided 
on 16th October 1931, against order of 
Addl. Dist. Judge, Lucknow, D/- 17th 
November 1930. 

Mortgage — Redemption — Mortgagor dis- 
possessed from plot comprised in mortgage 
acquiescing in sucb dispossession — He can- 
not put forward claim for profits. 

If a mortgagor is dispossessed from a certaia 
plot comprised in the mortgage (or is not given 
possession of the same under the terins of the 
mortgage) and acqi:iesco3 in sucb dispossession 
he cannot be heard at the time of redemption 
in support of bis claim as to the loss of profits if 
any; 24 All. 621 (P.C.); A J. B. 1922 Oudh 102; 
A. 1926 Oudh 224 and A, I. R. 1927 Oudh 
594, Ref. [P 59 C 1] 

M. L, Tilhari--iot Appellants. 

Haidar Husain — for Respondents. 

Judgment. — This is an appeal from 
a decree of the learned Additional Dis- 
trict Judge of Lucknow, dated 17th 
November 1930. modifying a decree of the 
learned second Munsif of Lucknow, dated 
26th March 1930. 
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This appeal arises oufc of a redemption 
suit. 

The mortgage in suit was executed by 
one Mt. Sahebzadi in favour of Pandit Raj 
iSath for Es. 150 in respect of a 3 pies 
share in village Behta, pargana Mahona, 
Tahsil Malihahad, District Lucknow, on 
31st March 1880. 

The plaiutitTs are tlio legal representa- 
tives of the original mortgagee. 

The dispute in this case relates to a 

measuring 13 biswas, com- 

pnsed in the 3 pies share mentioned 
above. 

The plaintiffs claimed redemption on 
pa> ment of nothing and asserted that 
they were entitled to recover Rs. 351-8-0 
surplus iu*ofits of the said plot after de- 
duction of the mortgage money (Rs. 150). 
They alleged that the said plot was 
oxempfod from the mortgage deed. 

The claim was resisted hy the defen- 
dants. They alleged that they and their 
prodecessors-in-title liad become owners 
of tiie said plot by right of adverse pos- 
session. They alleged further that the 
plaintitls were not the legal representa- 
tives of the original mortgagor, 

Tho learned ^lunsif decided almost all 
the points against the defendants and 
decreed tho plaintiffs’ suit on payment 
of Rs. 150 only. 


Defendants '2 and 3 appealed to the 
learned District Judge and the plaintiffs 
hied 01 oss-ohjections, claiming account- 
ing in rosiiect of plot 512 (old.) mentioned 
ahovo. 

Tho leaniod .Vdditional District Judge 
held that tho dofonilants were in posses- 
sion of tho plot in dispute, hut their pos- 
session was that of a mortgagee and not 
tliat of a I'ropriotor. As to tho luosne 
profits, the learned -ludge held that tho 
]Jaintiffs are entitled to t lie lU'otits of 
plot 512 for tho whole iHwiod during 
which the mortgagee ami l\is legal ropre- 
sonlal'ivos remained in I'ossossion of the 
same. Ifo found also (hat tho plaintiffs 
are enfitled to tho properly in suit as the 


legal representatives of Ml . Sahib^a 
deceased, lie modiliod I he deeroo of tl 
tirst Coiivt and passed tho followii 

order; 

I hi' tU'i'voo of iho lower Court is luo.litl 
iiud lh(' oross-ol'jcot :ous ;\ro ;\llowo«.l wiih prop( 
tiouMto oo’-ls in both Courts, t'ho iKeount \\ 
Ito nropuoil in tlu' otVu'o. Afier doJuoti 
IN. If'O on M.'oount of tho nu'rl';.n;o mouov t 

s\irpp.i< Nvill ho p'lid iw tho aprollants to t 


Uior! :: l 



rosnoi'.lont^." 


The defendants have now come to this 
Court in second appeal. The whole ap- 
peal depends upon the correct interpre- 
tation of the mortgage deed in suit 
(Ex. 1). It is not necessary to discuss 
the questions of law in the way in which 
they have been discussed in the course 
of arguments before us, if the deed is 
carefully examined and correctly inter- 
preted. We have examined the deed 
oarefully and in our opinion no plot was 
exempted from the mortgage, which was 
executed by Mt. Sahibzadi in respect of 
the entire 3 pies share. It is true that 
it was stated in the deed that the execu- 
tant, ^It. Sahibzadi, will remain in pos- 
session of No. 5-12 in dispute, but this 
does not moan that she had excluded 
the said number from the mortgage. She 
was to he allowed to remain in posses- 
sion of the said number, but she had 
mortgaged her entire 3 pies share, which 
of course, included the said uumber, to 
the mortgagee, Pandit Raj Nath. It ap- 
pears that the mortgagee had agreed to 
allow the mortgagor to remain in pos- 
session of the said plot hy way of con- 
cession. 

The mortgage was to ho redeemed 
after 20 years on payment of the prin- 
cipal amount only, without any ao- 
oounting. This was expressly provided 
hy the dool. Tliora was an express con- 
tract between tho mortgagee and the 
mortgagor that tho receipts from the 
mortgaged property shall so long as tha 
mortgagee is in possession of tha pro- 
perty ho taken in lieu cf interest of the 
lirincipah money. It appears of course 
that the mortgagee took possession of 
tlio entire sliare, including the plot in 
dispute, after the mortgage was executed 
in his favour, but the fact remains that 
tiio mortgagor raised no objection to that 
and allowed the mortgagee to hold that 
plot along with the other property com- 
prised in the mortgage. She acquiesced 
in such dispossession for some reason or 
other. It is now too late for her legal 
representatives to claim mesne profits 
from tho mortgagee in respect of .the 
said plot. If the mortgagor or her legal 
representatives had any grievance in this 
oonnoxiou, they ought to have sued the 
mortgagee (or possession of the said plot, 
hut tlioy did not do so. Whore a mort- 
gagee alter dispossession from tho pro- 
pevtv which constitutes tho mortgage 
seouvity acquiesces in tho situation he 
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cannot pub forward a claim for interest: 
see Partah Bahadur Singh v, Gaja~ 
dhar Baklish Singh (l); Mahadeo v. Sitla 
Balchsh Singh (2); Duhri v. Bamnaresh 
Singh (3) and Sheo Shankar Pande v. 
Eaj Jus Lai (4). In the same way if the 
morbgagagor is dispossessed from a cer- 
tain plot comprised in the mortgage {or 
is not given possession of the same under 
the terms of the mortgage) and acquiesces 
in such dispossession, he should nob be 
heard at the time of redemption in sup- 
jport of his claim as to loss of profits (if 
any). As the plot in dispute is compri- 
sed in the mortgage, and the deed pro- 
vides clearly that there shall be no ac- 
counting between the parties at the time 
of redemption, the plaintiffs’ contention 
as to the accounting and the defendants’ 
contention as to acquisition of the pro- 
perty by right of adverse possession, in 
respect of the plot in dispute, must be 
overruled. 

No other point remains to be decided 
in this appeal. Hence we. allow this ap- 
peal, and setting aside the decree of the 
learned Additional District Judge, res- 
tore that of the learned Munsif. The 
appellants will get their costs from the 
respondents in this Court. They will 
pay the plaintiffs’ costs minus the costs 
of the cross-objections in the lower ap- 
pellate Court. We do nob disturb the 
order of the first Court as to costs. 

r.m./r.k. Appeal allowed. 


(1) [1902] 21 All. 521=29 I. A. 143=3 Sar. 
310(P.G.). 

(2) A. I. R, 192-2 Oudh 102=65 I. G. 403. 

<3) A. I. B. 1926 Oudh 2-24=93 I. O. 297. 

(4) A. I. R. 1927 Oadh 594=105 I. G. 164, 

A. I. R. 1332 Oudh 59 

Kisch, J. 

Shiva Shankar Bakhsh Singh x^ppel- 
lant. 


v. 

Sh. Euh Ulla and anothei Respon- 
dents. 


Seconb Rent Appeal No. 37 of 1931, 
Decided on 2nd September 1931, against 
decree of Dist. Judge, Unao, D/- l6th 


‘Pebruarv 1931. 

Oudh Rent Act (1886), S, 127— When ten- 
ant occupies grove for cultivation, his tenure 

*®The‘ri''ht of a tenrint to retain possession of 
g,ove land lasts only so long as he mamtams 
it as a grove, but when be occupies it for the 
of cultivation the grove tenure ends 
She landlord is at liberty to treat him as 


a trespasser; A. I. 1930 Oudh 114, and 61 
I. G. 192, Ref. [R 50 G -2] 

Kashi Prasad Srivastava — for Appel- 
lant. 

ment.— In my opinion there is 
no substance in this appeal. The plain- 
tiff zamindar had sued to eject the defen- 
dant-appellant from a certain plot of 
land under S. 127, Oudh Rant Act, on the 
ground that it formerly coastibubad a 
grove but had ceased to have the char- 
acter of a grove and had been cultivated 
by the defendant. The defence was that 
the suit should have been brought under 
S. 107-A, Oudh Rent Act, for resumption 
of a rent-free plot, and nob under S. 127, 
and also that the Wajibularz of the vil- 
lage gave the defendant a right to retain 
possession of any trees that might remain 
on the land, even after it had ceased to 
have the character of a grove. Both 
these pleas were repelled by the Courts 
below and the plaintiff’s suit was de- 
creed. 

These two points are the grounds on 
which the defendant-appellant has come 
up to this Court in second appeal. The 
Wajibularz has bean read out to me by 
the learned counsel for the defendant- 
appellant. The provision on which he 
relies lays down that when the trees of 
a grove have been cut or fallen the ten- 
ant shall have a right to remain in pos- 
session of the remaining trees. It has 
however bean found as a fact by the 
lower appellate Court that there are no 
trees left on the plot in suit except the 
stump of one Aonla tree. It is clear 
therefore that this provision of the Wa- 
jibularz has no application to the case. 

With regard to the section applicable 
to the case, it is the established law that] 
the right of a tenant to retain posses-' 
sion of grove land lasts only so long asj 
he maintains it as a grove, but when he 
occupies it for the purpose of cultiva- 
tion the grove tenure ends and the land- 
lord is at liberty to treat him as a tres-l 
passer. This principle has been given 
effect to in a large number of decisions' 
which it is unnecessary to quota and is 
to be found even in the decision of this 
Court on v/hich the learned counsel for 
the appellant himself relies: Mt^Maharaf 
Kunwar v. Court of Wards, Deara (1). 
One very clear decision of the Board of 
Revenue on the subject may also be men- 

“^(1)^0. R. 1930 Oudh 14J=12ri. G. 664=5 
Luck. 536. 
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Snujh (2), 

There is accordingly no ground what- 
ever for questioning the finding of the 
lower appollato Court and the appeal is 
aismisseti under O. -11, 11. 11. 

K-N./k. tc Appral dismi^^se^l, 

(‘^) [I'JilJ G> 1. 07102. ~~ 
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cost of certain cloth supplied to him by 
the plaintiff. Admittedly the cloth was 
sold by the plaintiff to the defendant at 
Its cost price and the plaintiff further 
allowed the defendant a discount of 25 
per cent. The plaintiff claimed that this 

discount was allowed to the defendant 

only against immediate cash payment 

whereas the defendant contended that it 

was allowed to him in all circumstances. 

There were certain other minor points for 

decision in the suit, but the present appli. 

cation only relates to the question of 
discount. 


- Opposit. 

Appeal No. 17 of 1931, Dacidod oi 
llh ^aptambar 1931, againal deorea o 
jat Addl. Small Cuiso Court .Tudgo 
Lucknow, I)/. i28th April 1931. 
c Cause Courts Act (1887) 

A exercise powers t( 

prevct w.scarnage of justice or gross ille 

llvq. Co.irls o|, 01,1,1 not ordinarilv oxcreis, 

■beir powers i,„,lor s. - 25 , unless ihov havt 

■-ease, to suppose IhH ihoro 1 . is been a rot, 

■ n.sni.ui of the ease or actnil perversitv 

iinwA' tiiiiirt can oxereiso such 
loueis MMiplv an, I sololv for the pni-poseof pre- 

iVi’ie or gross illcga- 

hties: J.J./i, W 20 <h,./h Uhl and -.PI, .lAu-. 

, , , [P 00 'J 2] 

Ihe defendant after torn, illy closing his evi- 

loueo state, to the Court that he had hpulver- 
enth o.niticl t.i eximine A’.suuimouol hv the 
Wa.ntill an, I ;,res,nit in Court at the li.no of the 
l.e.iiing of 1 1,0 •■...l In.t who l.a I loft th,- Court 
pio,.i.s,,a, I ho del, ■11.1 i„t was .-.iv,',. a,i onpor- 
uiii.i to hn.i 0,1 uiv, ne.it of ousts to 

be pi iiui.i, On the dale fixed for thn ox.aiiii- 
11 .Uoi ,,i A ll„i dofen.hint, who had not sum- 
moned l.nr applied to exaiiiino seiou other 
|■<■.; 6 ■ms and siippoilod his apalicuion hv an 
a.idaMt n his eo.iiisel saying 1 hat t ),o 1 at tor 
uiide.-Lood that the Court had allowed the 
doloim lilt either (0 /f or other witnes- 

ses to prove Ins liaiidwriiing. d'ho Court re- 
used (o a low other wit.iossis to he examined 
!•'" f 'v.s (hedelomlant a further opportunitv to 
Pioo.ioe It was allegol th ,t the dofondaut 
fa, led t,, oh, a. II liio atlomlauoa of /i both on a 

I^'^fusod to ;;,ve any further adjouriiinoul in the 

//r//: till, the Court hid sho.v,, more leni- 

cii.-N lowarils ( 1,0 ih'loiidant ami that there was 

.0 oaiiso for ,-o,„|dai„t and astheio hulhoen 
0 i i M airiageof justice, the High Court should 

A- " r . tP.UO-J] 

A. /, .iZ/s/'f/ for .‘\ ppli j!\nt 

nhaumali Natl, Srir:.l,ra and Raj 
himar S!nras;ar.! - for Opnosilo Party. 
Judgment,— In tho suit out of which 
>is fipplioation urisos tho plaintiif siiod 
Lie doiondant for tho halanec of tha 


On this point the learned Judge of the 

Small Cause Court found in favour of 

the plaintiff and decreed his suit. The 

grounds of tlie present application are 

that the Court below di-d not give the 

defendant suthoient opportunity to pro- 

duce evidence to prove an account (Ex. 

-Vi; alleged to have been prepared by 

tiie plaintiffs Munim Baraeshar 'at the 

time of the transaction in which the 

discount IS shown without anv mention 

that lb was only to he allowed encash 

payment within two days as was alleged 
by the plaintiff. 

T liavo been taken through the whole 
rrocGodings of the case by tho learned 
counsel for the applicant and I do not 
consider tliat tliis is a case in which this 
C ourt should interfere in revision. In 
the case of Mahabiry, B'am Saran Singh 
(U, it was laid down by the late Chief 
du.lgo of tiffs Court that High Courts 
slionld not ordinarily exercise their powers 
under S. 25, Provincial Small Cause 
C om IS Act, unless they Isave reason to 
suppose that there lias been a real mis- 
inanagemenb of tho case or actual per- 
versity in decision. In Mahanimad SaaA 
d ft AH Khan v. 7v//<*r Lai (2), the same* 
Judge laid down that it behoves a Ilian 
Oourb to exercise such powers simply 
and solely for the purpose of preventing' 
miscarriage of justice or gross illegali- 
ties. Those decisions appear to me to’ 
bo a very valnahlo guide as to the oases 
in which this Court should exercise its 
powers of revision under S. 25, Proviu- 
oial Small Cause Courts Act, and acoep* 
ting tho principles laid down therein, 
this is nob a case for interference. 

The applicant’s case is that he has not 
been given a fair opportunity of proving 
(Ex. A-l) by tho production of Rameshar 

il) A. 1. K. lG^2i»T)"adh -204 — lOS. 
pi) A.l.K. 1020 Oudh 512=23 I.C. 212. 
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tha alleged wriuar of tha docuuaanfc, or 
ofchar evidanca fco prova tha handwriting 
of the said Rameshar. Rameshar was 
admittedly the plaintitf’s munim at the 
time of the transaction, but ha only ra* 
mainad in the plaintiiPs service for three 
months, when ha v^as dismissed, and he 
is no longer in the plaintiff's service. 
He was summoned as a witness by tha 
plaintiff and was present in Court at the 
time of tha hearing of the suit, but he 
was not produced by tha plaintiff. On 
the same date the defendant-applicant 
formally closed his evidence, but there- 
after stated that he had inadvertently 
omitted to examine Rameshar and asked 
for an opportunity to examine him. It 
appears that Rameshar had by than left 
the Court premises and the defendant 
was given an opportunity to examine 
him on payment of costs to the plaintiff. 

On the date fixed for the examination 
of Rameshar the defendant, who had not 
summoned him, applied to examine seven 
other persons and supported his applica- 
tion by an alfidavit by his counsel saying 
that the latter understood that the Court 
had allowed tha defendant either to 
examine Rameshar or other witnesses to 
prove his handwriting. I find this state- 
ment very difficult to accept in view of 
the very clear terms of the Court’s order. 
The Court refused to allow other witnes- 
ses to be examined, but gave the defen- 
dant a further opportunity to produce 
Rameshar. It is alleged that the defen- 
dant failed to obtain the attendance of 
E-ameshar both on a summons and on a 
warrant and the Court refused to give 
any further adjournment in the matter. 
It is contended on behalf of the appli- 
cant that Rameshar was being kept out 
of tha way by the plaintiff and therefore 
the defendant ought to have been allowed 
a further opportunity to produce him or 
other witnesses to prove Rameshar’s 
handwriting. The facts however seem 
to me equally explicable by the desire of 
the defendant that Rameshar himself 
should not be put into the witness-box. 
The defendant could have examined him 
before closing his evidence, but did not 
do so; when he was relying on a docu- 
ment purporting to have been written by 
Rameshar himself, it is net easy to ac- 
cept his statement that the omission was 
inadvertently made after Rameshar had 
left the Court. Ha deliberately avoided 
summoning him whan given an opportu- 
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nity fco do so, but endeavoured to substi- 
tute other witnesses. So far therefore 
from their having been any perversity or 
illegality in the action of the Courts 
below it seems to me that the Court 
allowed the defendant more indulgence! 
than the circumstances of the case neces-i 
sitated- That there has not been any' 
miscarriage of justice will be apparent; 
from the facts of the case as set outi 
above and from the fact that, as observed 
by the Court below, the condition atta- 
ched to the discount dei)03ed to by the 
plaintiff is in keeping with tha general 
custom of trade. 

I accordingly see no reason for inter- 
ference and dismiss the application with 
costs. 

K.n./r.k. Application dismissed. 
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Srivastava, J. 

Har Pershad — Judgment -deb tor — Ap- 
plicant. 

V. 

Daraalii Lal — Decree-holder — Oppo- 
site Party. 

Civil Revn. No. 91 of 1931. Decided on 
15fch October 1931, against order of Dist. 
Judge, Lucknow, D/- 13th May lb31. 

(a) Provincial Insolvency Act (1920), 
S. 75 — Order by Subordinate Judge as insol* 
vency Court — Only one appeal lies against 
such order and that too with District Judge — 
Revision and not appeal may He to Hi^h 
Court. “ 

Section 7o allows only one appeal against the 
order passed by a Subordinate Court in the exer- 
cise ot its insolvency jurisdiction. This appeal 
lies to the District Court and the section ex- 
pressly provides that the order of the District 
Court upon such appeal shall be final. Ifow- 
evar the first proviso to that clause shows that 
the High Court can exercise its powers of revi- 
sion in respect of such orders passed by the Dis- 
trict Court on appeal. But no appeablies lo the 
High Court on order in appeal by the District 

p • • 1 , . [P 62 C 1, 2] 

(b; r rovincial Insolvency Act (1920), 

S. 75 Not only person aggrieved but any 
creditor can appeal. 

Section IS gives a right of appeal against 
orders m&ue in the exercise of insolvencT juris* 
diction by Courts subordinate • to a District 
Court not only to a person aggrieved by the 
decision but also to any creditor. [P 62 C 2] 

5{? (c) Provincial Insolvency Act (1920), S, 69 

(c) (2)— Gift of immovable property by insol- 
vent is as much punishable as mort®a<re Kv 
him under S. 69 (c) (2). ” “ ^ 

On the plain meaning of S. 69 (c) (2) a case 
of a gift fraudulently made by an insolvent 
With intent to dimmish the sum to be divided 
among his creditors is as much liable to punish- 
ment under the section as a case of charoe^or 
mortgage. The words “made away with” are 
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snfiicieDlly wide to cover cases of gift of im- 
movabJc property. [1> Q3 q 1] 

Zafar Husain — for Applicant. 

iiV/m Xntli and Mukund Behari Lal — 
for Opposite Party. 

Judgment. ^ — ^This is an appeal against 
the order dated 13th May 1931 of the 
District Judge of Lucknow, setting aside 
the order, dated 23rd March 1931, of the 
Judge, Small Cause Court, Lucknow, in 
the exercise of his insolvency jurisdiction. 

The facts are these : 

liar Pershad, the appellant, was ad- 
judged insolvent. One of his creditors 
Dargahi Ijal, respondent, made an appli- 
cation to the insolvency Court alleging 
that liar Prasad, about a month before 
he made the ajijdication for being ad- 
.judged an insolvent, had executed a deed 
of gift in rGy[ioct of certain immovable 
liroporties belonging to him, fraudulently, 
with tho intent to dinhnisli tho sum to 
he divided among his creditors and that 
lie Iiad thereby oonimiltod an otYence 
I'linishalde under S. t3J, Cl. (c), Provincial 
Insolvency Act. Tho Insolvency Judge 
was of opinion that as the insolvent had 
not ohargod or mortgaged his immovable 
property, hut only made a gift in respect 
of it, t!)crefoio. S. G9. Cl. (c), suh Cl. (ii), 
Provincial Insolvency Act, did not apply 
to the case. lie acccrdingly dismissed 
the application on this j roliminary 
ground. Tho creditor ]>argahi Lal ap- 
{loaled to tho Court of tiio District diulgo, 
Lucknow, under S. 73, Provincial Insol- 
vency Act. 'I’lio loainod District Judge 
was of opinion that iho case was covered 
by tiio made away with*’ used 

in S. t'9, t'l. (c). (ii) and that the in- 
solvent liar Pershad was therefore liable 
to lAiinshmont under S. tl'd of tho Act. 
] lo tiioroforo sot aside tlio order of tho 
insol voiuiy Judge and sent tho case back 
for disposal on tho merits. 

A preliminary oltjoction has boon raised 
against tlio hearing of tliis ajipoal by the 
insolvent, on tlio ground that the order 
passed by tl.o rict C\nirt on appeal 
fiom a Sul ordinate Court under S. 7o (I), 
i'rtivinoial Insolvency Act, is not open to 
appeal to this Court. In my opinion this 
contention is correct, and must succeed. 
|S. 73, Provincial Insolvonoy Act, alknvs 
.only one a]>iical against the order passed 
!hy a Subovdinato t'oiirt in the exerciso of 
jinsolvency jurisdiction. This apiioal lies 
jto tho District Court and tho section 
'expressly provides that tlio order of tho 


District Court upon such appeal shall be 
final. However the first proviso to that 
clause shows that the High Court can 
exercise its powers of revision in respect 
of such orders passed by the District 
Court on appeal. I would therefore treat 
this appeal as an application for revision 
and dispose of it as such. 

The first contention urged by the lear- 
ned counsel for the insolvent is that 
Dargahi Lal had no right of appeal to 
the District Judge against the opder 
passed by the insolvency Judge dismis- 
sing fbe application under S, G9, Insol- 
vency Act. It is argued that the appli- 
cant Dargahi Lal is merely a creditor 
and as such he is nob a person aggrieved 
by the order made under S. 69 in the 
exercise of insolvency jurisdiction, within 
the moaning of S. 75. The result of the 
gift in question obviously is to diminish 
tho property available to the creditors 
for onforcomont of their claims. In this 
sense the respondent has reasonable cause 
for grievance against the order of the 
insolvency Court refusing to prosecute 
the insolvent with regard to the deed 
of gift which is manifestly prejudicial 
to the interests of the creditors. Bub 
whetlier this is so or nob S. 75, Act 5 of 
1920. gives a right of appeal against^ 
orders made in tho exorcise of insolvency! 
jurisdiction by Courts subordinate to a! 
District Court not only to a person ag-i 
grieved by tho decision, but also to any! 
creditor. Tho respondent is admittedly! 
a creditor. In my opinion therefore he; 
had a right of appeal under this section 
and I must overrule tho contention. 

The next argument is that the words 
“mado away with’* used in S. 9, Cl. (c), 
snb-Cl. (ii) can bo applied only to move- 
able property and have no application to 
a sale or gift of immovable property. It 
is argued that the words "oharged, mort- 
gaged” which follow tho words “mado 
a\Yay with” aro intended to apply to 
immovable property, whereas the words 
*‘inado away with” aro applicable only 
to moveables. Tho result of this argu- 
ment would bo to confine the application 
of the section in Iho case of immovable 
property, to a charge or mortgage. I re- 
gret 1 find myself wholly unable to 
accept tho oonstruotion contended'for by 
tho appellant. Tho relevant portion of 
the section is as follows ; 

*' H a debtor, wbotbor beforo or alter tho 
making of an order of adindicatiou 
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(c) fraudulently with intent to diminish the 
sum to be divided among his creditors 

(ii) has made away with, charged, mortgaged 
cr concealed any part of his property of any 
kind whatsoever, he shall be punishable. . . . ” 

According to the plain grammatical 
jconstruction of the clause, the words, 
j“any part of his property of any kind 
iWhatsoever’’ are governed not only by 
jthe words, charged, mortgaged" bub also 
by the words “made away with.” It 
cannot be doubted that the words “any 
part of his property of any kind what- 
soever” would include property both 
moveable and immovable. The only 
manner in which immovable property 
could be made away with would be by 
means of a gift or sale. It is also difli- 
cult to suppose that if the legislature 
intended to make the act of an insolvent 
creating a charge or making a mortgage 
in respect of his immovable property 
under the circumstances referred to in 
the section, punishable, why they should 
have treated the case of a gift or sale of 
immovable property differently. In my 
[opinicn on the plain meaning of the sec- 
jtion, a case of a gift fraudulently made 
by an insolvent with intent to diminish 
the sum to be divided among his credi- 
tors is as much liable to punishment 
under the section as a case of charge or 
mortgage. The words “made away with” 
are sufficiently wide to cover cases of gift 
of immovable property. I am therefore 
in agreement with the learned District 
Judge that S. 69, CL (c), sub-OL (ii) ap- 
plies to the case. 

I accordingly dismiss the application 
with costs. 

B.V./r.K. A'pplioation dismissed^ 
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Raza and Srivastava, JJ. 

Bankey Beliari Lai and another — De- 
fendants — Appellants. 

V. 

Ahdnl Bahman and others — Plaintiffs 
— Respondents. 

Misc. Appeal No. 51 of 1930, Decided 
on 30th September 1931, against order 
of Sub-Judge, Unao, D/- 25th September 
1930. 

(a) Civil P. C. (1908), O. 43, R. I (w)— 

Appeal against order granting review roust 
be restricted to grounds set forth in Civil 

P. C. (1908), O. 47, R. 7, 

A Court should try to reconcile any apparent 
inconsistencies in a statute and should give 
preference to a construction which avoids 
making any provision superfluous. When the 


legislature uses langnago permitting an appeal 
on certain specified grounds, it clerrly implies 
that the appeal is limited to the grounds so 
specified. 6. 43, R. 1 (w), gives a right of appeal 
against orders granting an application for re- 
view but does not specify the grounds on which 
the appeal can lie. Those grounds have been 
specified in q. 47, R. 7. The general right of 
appeal given in O. 43, R. 1 (w), must therefore 
be held to be subject to the specific provisions 
of 0. 47, R. 7, as regards the grounds on which 
an appeal can lie. The provisions of O. 43, 
R. 1, Cl. (w) must be read with the provisions 
of O. 47, R. 7 (1) of the Code. An apoeal 
against an order grant-ing an application " for 
review of judgment must be restricted to one 
or other of the grounds .set forth in 0. 47 R 7 
of the Code: A. I. R. 192G Bom. 121, Diss. from • 
41 Cal. 746 : I. R. 1925 All. 964 ; A. I E 

(b) CivnP.C. 

passing order on certain application in 
chamoers without parties being present^It 
is sufficient reason for Court to grant review 
of that order. 

Where a Court passes orders on a certain 
application in chambers and without the oarties 
concerned being present, it is clearly a niistake 
apparent on the record and at any rate it is a 
sufficient reason within the meaniu" of the 
words as used in O. 47. R. 1, which entitle the 
Court to grant the review of its order. 

(c) Oudh Laws Act (1876), S. 15-Decree 
means final decree. 

The word “ decree ” as used in 3. 15 must 
be read as meaning the final decree passed in 

the case. rp pit 

(d) Civil P. C. (1908). O. 20. R. i4-PIain- 
titt in pre-emption suit does not lose his right 

of pre emption for failure to make deposit 

within time allowed by decree. 

“ Pre-emptioQ suit do not 

oosethe.r right of pre-emption on account of 

their failure o make the deposit within the 
time allowed by the decree. It would be oon- 
trary to sound principle to compel a plaintiff to 
py the amount decreed by the trial Court and 
to subject him to the penalty of losin- his 
right of pre-emption if he fails to do so when 
he has a right to question the correctness of the 
amount made payable by the trial Court by 
means of an appeal against it; A 7 n iq.yl 
Oudh 102. not Fall. fp rr 

Radha Krishna— ior Appellants 
Zahur Ahmad- {oi Respondents 1 

ana A. 

Judgment .-The facts which have led 
up to this appeal and application for 
revision may be briefly stated • 

Av.^°i persons. 

Abdul Rahman and Sabit All, instituted 

a suit for pre-emption in respect of a 

sale deed for Rs. 75,000. They alleged 

58,000 and claimed a decree for ore 
eruption on payment of that amount. 
On 4th September 1929, the learned 
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Sui.'Or.'l :n xfce Ju-lge I’ccoi'led a procaeding 
to the following elYoct ; 

riic I'u'tiOfl li ivo :iyrooi_l to compromise tlio 
C;i5-e in Uie follo'.viir; way. Dcfeiiflnit 3 is 
given .ip. Mr. M isechncKiiii states the terms 
as be-]' w: [)efeu‘l nits 1 and 2 agree tbat if the 
fl^infilT; deposit a sum of Hs. 7o,000 on account 
of the pri -e of the property in dispute and a 
sum of Rr. 2,000 on account of the cost of the 
suit and oilier in''‘idcnt:il e xpenses, that is in 
nll^ Rs. 77,000 within, lie s.iys, by 12th Nov- 
emt-er 1029, a decree for pre-emption he passed 
in favour of the pliintitfs in respect of the 
property in dispute. In c iso of default in the 
payjuentof the money, the suit will ho dis- 
missed with coats on parties. The plaintilTs 
Lave a;^roed to the above terms. Mr. l>.ijp\i 
s i’. s th.i t til is is correct. Pho parties agree that 
ill case of deposit the plaintiffs will get no costs 
of the S lit.’’ 

{3d.) Shaukafc lUisiin. 

4—9—1029, 

“ The suit for pre-emption is therefore decreed 
in terms of the aliovo oomprotniso under R, I, 
0.20, ix.:}, O. 23 and li. 14, 0.20, Sch! l' 
(Jivil r. c'.*’ 


'riio pro-omption inonev was nob depo- 
sited by i'dbh November 1929 as diroobed 
by tlio docroQ. Oo 20iili Novomber 1929 
Abdul iliiiiir.an and Sahib .\ii filed an 
applie-O ion under S. 151. Civil P. C., al- 
leging that fcboy bid nob agreed to the 
compromise on the conditions entered 
in tlie Court’s procoodiugs dated dbh 
Sopt.ombor 1929, that their counsel 


Mr. Maseoliuddin wis nob empoworod to 
outer into any compromise on blioir be- 
half and that the prosoedings relating to 
tlio compromiso wore irregular and con- 
tr.iry to law and prayed tliat the afore- 
said proceedings bo cancollod, and tiiat 
the trial of the suit should be procoodod 
witli in blie ordinary course. On the 
same day the learned Subordinate Judge 
endorsed on this application an order 
calling for an oiVico report to be i>ut up 

uho day after tomorrow.” After re- 
coiiit of the odioe report ho took up the 
application in his diambers on 22nd 
November 1929 and dismissed it sum- 
marily on the ground that S. 151, Civil 

I'*. C., did not apply. Six days later, on 
2Stb November 1929, the plaiubilTs 
made an application for reviesv of the 
order dated 28bh November 1929. In 
this application they complained against 
the Court dismissing the application in 
chambers without giving tdiom a hearing 
and contended that the Court was 

wrong in holding that S. 151 was not 
applicable. 

The learned Subordinate Judge issued 
noiico of this application to the opposite 
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party but before it could be taken up for 
hearing, be was transferred and the 
application was heard by his successor, 
Mr. Khurshed Husain who on 25th Sep- 
tember 1930 granted the application for 
review' as well as the application under 
S. 151, Civil I’, C., set aside the decree 
dated 4bh September 1929 and ordered 
the suit to be restored to its original 
number and to be proceeded with from 
the same stage at which it was left on 
the date when the decree was passed on 
foot of the compromise in question. The 
defendants aggrieved by this order of 
Mr. Khurshed Ilusain have come to this 
Court. Miscellaneous Appeal No. 51 of 
1930 is directed against the order under 
O. 47, R, 4, granting the application for 
review and the revision application 
No. 32 of 1931 has been made against 
the order granting tho application under 
S. 151. Civil P. C. 

The first question whicli requires 
determination in the appeal is whether 
the defandanbs-appollanbs have an un- 
re.strictod right of appeal agsinst the 
order granting the application for review 
or wliothei* the right of appeal must be 
rosbrioted to the grounds set forth in 
0. 47, R. 7, Civil P. C. It has been con- 
tended on behvXlf of the appoUauts that 
O. 43, R. 1 (w) alio .vs an appeal against 
“an order under R. 4, 0. 47, granting an 
application for review,” and does not 
impo=e any restriction 'as regards the 
grounds which the appellant is entitled 
to urge in support of his appeal. We; 
are of opinion that tho provisions of| 
O. 13, R. 1, Cl. (w), must ho read with: 
tho provisions of 0. 47, R, 7 (l) of thej 
Code. This rule provides as follows : 

An order of tho Court rojocting tho 
cation shall not bo apnoalablo ; but an otdor 
gr.inting an applioation may bo objected to 
on iho ground that the applic.ation was ; (a) in 
contravention of tho provisions of K. 2 ; (b) in 
contravontion of the provisions of R. 4; or, (o) 
after tho expiration of tho period of limitation 
proscribed therefor and withonlsutliciont owise. 

Such objection may be t.xken at once bv an 
appeal from tho order granting tho application 
or in any appeal from the tinal decree or order 
passed or mxde in tho suit.*' 

It has been argued that this rule does 
not lay down any prohibition against 
tho appeal being maintained on grounds 
other thxn those spooified therein. This 
is no doubt true. But according to the 
well recognized canons of intorprotation' 
of statutes, we should try to reoonoila' 
any apprent inconsistencies and should' 
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give preference to a oonsfcruotion which 
avoids miking any provision superfluous. 
When the legislature uses language per- 
mitting an appeal on certain speciSed 
grounds, it cleirly implies that the ap- 
peal is limited to the grounds so speci- 
flad. O. 43, R, 1 (vv), gives a right of ap- 
peal agiinst orlers granting an applica- 
tion for reviesv but does not specify the 
grounds on which the appeal can lie. 
Those grounds have bean specifled in 
O. 47, R. 7. The general right of appeal 
given in O. 43, R. 1 (w). must therefore 
be held to be subject to the specific 
provisions of 0. 47, R. 7 as regards the 
grounds on which an appeal can lie. 
Reliance has been placed by the learned 
counsel for the appellants on a decision 
of the Bombay High Court in Daso 
Keshav Panchhhavi v. Karbasappa Kari. 
yappa Mudhol (l) in support of his argu- 
ment. The decision does support the 
appellant’s contention ; but with all res. 
pact we find ourselves unable to agree 
with that decision Except for this one 
solitary ruling of the Bombay High 
Court, the decisions of all the other High 
Courts are against the contention of the 
appellants : vide Uari Charan Saha v. 
B(ira.n (2), Srinivasa Aijyangar v. 

The Official Assignee, Madras (3), 
Narain Das v. Ghiranji Lai (4), Lan 
Tin Mgan v. Ma Mya Kyin (5) and 
Sikandar Khan v. Baland Khan (6), 
The entire case law on the subject has 
been reviewed in the last mentioned de- 
cision of the Lahore High Court. Thus 
it will be seen that there is an over- 
whelming weight of authority in support 
of the view that an appeal against an 
order granting an application for review 
of judgment must be restricted to one or 
other of the grounds set forth in 0. 47, 
R. 7, Civil P, G. We are in entire 
agreement with the view taken in these 
cases. 

Next it was contended that even if the 
appeal must be confined to the grounds 
specified in O. 47, R. 7, sub-Gl. (l), the 
case fell within the provisions of sub- 
Cl. (b) of that rule and that the appel- 

(1) A. I. R. 1926 Bom. 121=94 I. OTSOU 

'2) A. I. R. 1915 Cal. 283=25 I. C. 903. 

(3) A. I. R. 1927 Had. 641 =103 I. C. 377=50 
Mad. 891. 

(4) A. I. R. 1925 .All. 364 = 86 I. C. 16S = 47 
All. 361. 

(5) A. I. R. 1929 Rang. 105 =118 I. C. 120=7 
Rang. 187. 

(6) A. I. R. 1927 Lah. 435 =103 I. 0. 454 = 8 
Lah. 617. 
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lants were therefore entitled to relief on 
that ground. The argument is that the 
application made by the plaintiffs was in 
contravention of the provisions of 0. 47, 
R. 4. In order to support this argument 
the learned counsel for the appellants 
wanted to make out that the application 
for review was based on the ground of 
discovery of new matter and that there 
was no strict proof of this allegation as 
required by O. 47, R. 4, sub. CL (b). Wa 
are of opinion that this argument is not 
well founded. The application for review 

is base3 mainly on the ground that the 
learned Subordinate Judge had disposed 
of it in his chambers without giving the 
applicants a hearing. This was also the 
main ground which influenced his succes- 
sor in granting the application. The ap- 
plication does mention the fact that the 
learned Subordinate Judge was wrong in 
observing that S. 151, Civil P. C. did nob 
3>pply and that this view was contrary to 
a decision of the Oudh Chief Court. Even 
a93uming that the reference to the deci- 
sion of the Chief Court constitutes a new 
matter within the meaning of those words 
as used in this rule, there is no allega- 
tion that the said ruling was not within 
the knowledge of the applicants when 
the order was passed. We are therefore 
satisfied that there is no question of the 
application being in contravention of 
R. 4, O. 47 and none of the grounds of 
appeal specified in O, 47. R. 7 exist in 
the o\se. 

The learned counsel for the appellants 
realizing the weakness of his position as 
regards the maintainability of the appeal 
requested us to treat the appeal as an 
application for revision against the order 
granting the review. In view of the fact 
that there was no decision of this Court 
as regards the scope of an appeal under 
O. 43, R. 1 (w), we thought it fit to grant 
the request. The learned counsel for the 

appellants tried to support it as an ap- 
plication for revision on the ground that 
none of the grounds for review laid down 
in O. 47, R. 1, were made out in the case 
and that the learned Subordinate Judge 
therefore acted without jurisdiction in 
granting the application. This conten- 
tion also has no substance. It was the 
duty of the learned Subordinate Judge to 
hear the applicants in support of the ap- 
plication before ha dismissed it. The 
order endorsed at the back of the appli. 
cation shows on the face of it that it was 
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passed in chambers and in the absence 
of the applicants. There is therefore 
clearly a mistake apparent on the face of 
the record. At any rate this was a suf- 
ficient reason within the meaning of 
those words as used in O. 47, R. 1 which 
entitled the Court to grant the review of 
its order. 

Ijistly it was contended that the 
plaintiffs lost their right of pre-emption 
on account of their failure to make the 
deposit within the time allowed by the 
decree and the application for review 
made after expiry of the period fixed for 
D 3 Jtking the deposit was incompetent. 
Reliance has been placed upon the pro- 
visions of Ss. It and 15, Oudh Laws Act 
(18 of 1876). These sections run as fol- 
lows: 

“11. If the Court find for the pl.aintif! the 
decree shill specify a day on or before which the 
purchase money or the amount to be paid to the 
mortgagee shall be paid. 

16. It such purchase money or amount is not 
paid into Court before it rises on that day the 
decree shall become void, and the plaintiff shall 
80 far only as relates to such sale or mortgage, 
lose bis right of pro*omption over the property 
to which the decree relates.” 

We are of opinion that the word “de- 
cree” as used in S. 15 must be read as 
meaning the final decree passed in the 
case. If we accept the contention of the 
appellants it would lead to absurd re- 
sults. It would also be contrary to sound 
principle to compel a plaintiff to pay the 
amount decreed by the trial Court and to 
subject him to the penalty of losing his 
right of pre emption if ho fails to do so 
when he has a right to question the cor- 
rectness of the amount made payable by 
the trial Court by means of an appeal 
against it. If a plaintiff in a position 
such as this is unsuooassful in his appeal 
and the appellate Court refuses to ex- 
tend the time liKod for pay mont, the posi- 
tion in that case would bo different. One 
can easily conceive a case in which a 
plaintiff is prepared to pre-empt the pro- 
perty on payment of what ho alleges to 
be the market value but is not prepared 
to pay more. If the trial Court requires 
him to pay more than the amount which 
ho is prepared to pay, tlion on the oon- 
struotion contended for by theappollants, 
the plaintiff’ must perforce pay this am- 
ount in order that ho may not lose his 
right of pre-emption, if the period fixed 
for payment happens to expire before 
the appeal is filed. If the argument 
is carried to its logical conclusion then 


if the plaintiff has failed to appeal be- 
fore the date fixed for deposit, he should 
lose his right of pre-emption if he does 
not make the necessary deposit on the 
date fixed by the trial Court in spite of 
his appeal against the decree of the first 
Court being pending. Even the learned 
counsel for the appellants is not prepared 
to press his argument to this length. 
Furthermore the plaintiffs in the present 
case attack the validity of the decree and 
contend that it is null and void against 
them. In such circumstances it would be 
most unreasonable to hold that they have 
lost their right of pre-emption on account 
of their failure to make the deposit re- 
quired by the decree in question. The 
construction contended for by the ap- 
pellants is supported by a decision of the 
late Court of the Judicial Commissioner 
of Oudh in Imam Din Khan v. Abdul 
Sattar Khan (7). We regret we cannot 
see our way to accept this decision as- 
correct and must respectfully dissent 
from it. 

Next as regards the application for re- 
vision No. 32 of 1931. The learned coun- 
sel frankly conceded that he was not in 
a position to question the correctness of 
the order passed under S. 151, the view 
taken by the learned Subordinate Judge 
being fully supported by decisions of this 
Court in Devendra Nath Sarkar v. Ram 
Rachpal Siyigh (8) and Mahomed Raza v. 
Ram Saroop (9). 

The result therefore is that the order 
of the lower Court is correct and the ap- 
peal and the application for revision 
must fail and are dismissed with costs. 
b v/r.k. Appeal and Revision dismisseth 

(7) a! 1.' H. Oudh 10J = '4 I. 0, 63. 

(8) A. I. R, 1926 Oudh 315=93 I. 0. 302. 

(9) A. I. R, 1929 Oiulh 3S5=llS I. 0. 753=4 
Luck. 562 (F.B.). 
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Raza and Smith, .TJ. 

Suraj Bakhsh Singh — Defendant — Ap- 
pellant. 

V, 

Kedar Nath — Plaintiff — Respondent, 

Second Appeal No. 301 of 1930, Da- 
oided on 3 1st August 1931, against decree 
of Disb. Judge, ITardoi, D/- 31sb July 
1930. 

(a) Limitation Act fl908). Art. 126 — Re- 
demption suit by transferee from surviving 
members of joint Hindu family — U is not one 
to set aside alienation — In such suit rate of 
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interest can be challenged on ground of 
legal necessity — Interest. 

A suit for redemption by transferee of sur- 
viving members of a joint Hindu family is not 
one to set aside an alieaatioa within Art. 126, 
its object indeed being to obtain relief under 
the alienation and not in spite of it. The 
allegation that any term embodied in the deed 
of mortgage was ultra vires of tbe manager of 
the joint family, the mortgagor, will not change 
the character of the suit. lu sach suit rate of 
interest can be chilJenged on ground of legal 
necessity: A. I. R. 1925 Oiidh 678, Rel. on 
and A. 1. R. 1919 P. C. 12, Ref. [P 68 0 1] 

(b) Hindu Law — Debts — Borrowing by 
karta — Person lending has to show both bor- 
rowing and conditions to be within karta’s 
authority — Evidence, Burden of proof. 

The authority of kartas to borrow on the 
security of family property is a limited one and 
in the case of a loan to them the burden of 
proof in the first instance rests upon the lander 
to show that both the borrowing and the terms 
were within the authority which kartas can 
exercise: A. I. R. 1919 P. G. 12, Ref. 

[P 68 C 2] 

(c) Interest ~>Rate of 12 per cent per annum 
is normal. 

In this part of India, viz., Oudh, a rate of 
12 p. c. per annum is looked upon as normal 
rate even in cases where the security is abun- 
dant: A. I. R. 1922 P. 0. 347 and 20 O. O. 318, 
^ef. [P 68 G 2] 

Radha Krishna — lor Appellant. 

Hijder Husein and Qntuhuddin Ahmad 
— for Respondent. 

Judgment. This 'is a defendant’s 
second appeal arising out of a redemp- 
tion suit. 

The facta relevant to the appeal may 
be shortly stated: 

Jaskaran Singh, father of Radha Din 
and Harcharan (defendants 2 and 3), 
mortgaged the property in suit, in village 
Bhatpur, in the District of Hardoi, to 
Thakur Jawahir Singh, father of Raja 
Suraj Bakhsh Singh, (defendant l), for 
Rs. 850 on 14fch September 1899. Defen- 
dants 2 and 3 transferred the property to 
Pandit Kedar Nath (plaintiff), by a sale 
deed dated 7th September 1922. Pandit 
Kedar Nath brought the present suit on 
14th August 1929, alleging that he was 
entitled to redeem the property on pay- 
ment of Rs. 650. 

The claim was resisted by defendant 1 
on various grounds. He alleged that the 
plaintiff was not entitled to redeem 
unless and until he ( plaintiff ) paid 
Rs. 14,649-5-9 due on the mortgage. The 
first Court decreed the claim on payment 
of Rs. 2,430. Defendant I’s appeal was 
dismissed by the learned District Judge 
of Hardoi, on 31st July 1930 Ha has 
now come to this Court in second appeal. 
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In our opinion there is no substance in 
the appeal. 

The mortgage in suit, which was exe- 
cuted on 14th September 1899, was re- 
deemable after 31 years. The mortgagee, 
was to remain in possession of the mort- 
gaged property in suit in lieu of Rs. 425, 
and the remaining sum of Rs. 425 was to 
carry interest at Re. 1 per cent per 
mensem with half-yearly rests. The 
plaintiff alleged that the mortgage was 
executed without any necessity and that 
the terms of the mortgage constituted a 
clog on redemption. He claimed redemp- 
tion on payment of Rs. 650 only alleg ing 
that defendant 1 (legal representative of 
the mortgagee) had out down trees of the 
value of Rs. 200. The learned Munsif 
held that the terms of the mortgage deed 
constituted a clog on redemption, that 
there was no justifiable necessity for bor- 
rowing money on the security of the an- 
cestral property on such onerous terms 
as were entered in the mortgage deed in 
question, and that defendant 1 was not 
entitled to claim interest at the rate en- 
tered in the deed. He reduced the rata 
of interest on Rs. 425 from compound to 
simple. He found that defendant 1 had 
not cut any trees as alleged by tbe plain- 
tiff. The learned District Judge agreed 
with the findings of the learned Munsif 
that no necessity was established to 
borrow money at such a high rata and 
on such terms as were entered in the 
dead, and that defendant 1 was entitled 
to claim interest (simple) at Re. 1 per 
cent per mensem only, on Rg. 425, Ha 
did not think it necessary to decide the 
question of clog on redemption, as he 
was of opinion that full opar.^tion could 
be given to the term of the mortgage 
fixed by the deed by ordering that re- 
demption should not take place before 

14th September 1930. 

The appellant’s learned counsel has nob 
pressed the plea that the suit was prema- 
ture. He has pressed only the pleas 
relating to the amount due on the mort- 
gage. These pleas are as follows: 

(1) Interest should have bean allowed 
by the lower Courts at tbe contract rate. 

(2) Interest should have been allowed 
at the rate of 9 per cant per annum com- 
poundable every six ^months, or at the 
rata of Rs. 29-6-7 per cent per annum 
(simple) at least. 

It was conceded by defendant I’s 
learned counsel in the lower Court that 
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he (defendant) bad to prove the necessity 
for Jaskaran baking the loan at the rate 
in question if it was found by the Court 
to ha prima facie unduly high. It was 
further conceded that there was, in fact, 
no proof of such necessity. 

It was admitted by the parties that 
the profits of the proi)erty in suit amount 
to Rs. 125 per annum, which defendant 1 
is receiving in lieu of Rs. 425 for which 
he is in possession. Calculating the pro- 
fits of Rs. 125 per annum on Rs. 425 
(the amount for which defendant 1 is in 
possession), the interest works out at 
the rate of Rs. 29-6-7 per cent per 
annum. Calculating on the entire princi- 
pal amount of the mortgage (Rs. 850), 
it would come to something more than 
Rs. 14-B. Thus in the latter case also 
defendant 1 has enjoyed interest on the 
entire amount of Rs. 850 at more than 1 
per cent per mensem. The learned Dis- 
trict Judge was of 0 [)inion tliat the 
necessity for taking the loan at a rate 
higher than Re. I per cent per mensem 
simple interest not being established, 
the learned Munsif was right in reducing 
the interest to that rate on 11^. 4 25 from 
the date of the mortgage. In arguing 
the first plea that the contract rate of 
;intora9t should nob ha reduced, the ap- 
IpsUant’s learned counsel has contended 
'that it was not open to tlio respondent 
to challenge the rate of interest in the 
deed on the ground of want of necessity 
as that plea was barred by time. He 
dias referred to Art. 126, fjim. Act. in sup- 
iporb of his argument. We think this 
[contention is nob well founded. The 
plaintitT who is the transferee from the 
sons and legal representatives of the 
I'mortgagor Jaskaran, has not brought the 
present suit for sotting aside Jaskaran’s 
alienation of ancestral property. As 
i)oinbod out in tlie case of Kanis Fi^a 
iBihi V. Ddta Dia (l) a suit for rederap- 
jbion by surviving members of a joint 
1 Hindu family is nob one to sob aside an 
alienation within Art. 126, Sob. 1, Lim. 
jAct, its object indeed being to obtain 
relief under the alienation and not in 
jSpite of it. The allegation that any term 
'emhodiol in tiie deed of mortgage was 
ultra vires of the manager of the joint 
family, the mortgagor, will not cliange 
the character of the suit. The conten- 
tion therefore fails and must bo over- 
ruled. 

(1) A. I. R. 1925 Oudh 078=90 I. 0. 1S4. 


V. Kedar Nath 1932 

The next question is whether the lower 
Cotrbs were wrong in awarding interest 
at Re. 1 per cent per mensem (simple). 
It is wall settled that the authority of 
kirtas to borrow on the security of^ 
family property is a limited one and that 
in the case of a loan to them the burden 
of proof in the first instance rests upon 
the lender to show that both the borrow- 
ing and the terms were within the autho- 
rity which kartas can exercise. As 
pointed out by their Lordships of the 
Privy Counoil in the case of Nazir Begam 
V. Btighunath Singh (2) it is incumbent 
on those who support a mortgage made 
by the manager of a joint Hindu family 
to show nob only that there was naaes- 
siby to borrow, bub that it was not un- 
reasonable to borrow at some such high 
rate and upon some such berms, and if 
it is not shown that there was necessity 
to ooirow at the rate and upon the terms 
contained in the mortgage, that rate and 
those terms cannot stand. The question 
of necessity has bean decided against de- 
fendant 1 in bliis case. The finding of 
the lower Courts on that point must be 
accepted in second appeal. The lower* 
Courts have fixed the rate of interest at 
Re. I per cent per mensem, having con- 
sidered the wliolo evidence on the record. 
They have come to the conclusion that 
the rate of Ra. I per cent par mensem 
(simple) is the proper rate at which in- 
terest should be awarded in this case. 
Wo tliink wo should not interfere with 
the findings of the lower Courts on the 
point. We would note that the follow- 
ing observations were made by their 
Lordships of the Privy Council in the 
case of Narain Das v. Abiniish Chcin< 
(Ira (3): 

“ rUo r.\to ia II por oont. It accord’ 

ing to oiir notion? in this country, a high r^tc 
of iutorcst, but th.\t h\s nothing \vh\tevor to do 
with the in\tt;r which thoir Lordships have to 
consider. It in \y very woU ba th.\t, having 
regard to the looil couditiou.s iu India, it is a 
very proper and reason \ble rate to iinposa, and 
their Lordships sea no loasou whatever why any 
alter.vtion should be undo as to tho amount.'’ 

In this part of In lia a rate of 12 per 
cent per annum is looked upon as a 
normal rate oven in oases where the 
security is abundant: see C’i;i anuM L.i' 
V. Mt* R }j Ku ir (4). 

{'}) A. l. u. loip i\ c. vir=50 1. 0. 

1. A. U'S -U All. 671 (P. C ). 

(d) A. 1. R. lOJO l\ C. 347=69 I. 0. 973 (P.O.). 

14) [191S] 20 O. 0. 813=43 1. 0. 295. 



1932 


Nak Ched V. 

The result is tTaat the appeal fails and 
must be dismissed. Hence we dismiss 
the appeal with costs. 

b.v./b.k. Appeal dismissed. 

A. I. R. 1932 budh 69 

Raza and Srivastava, JJ, 

Nak Ched Shah — Objector — Appellant. 

V. 

Kashmiri Bank Ltd., Fyzabad — Decree- 
holder — Respondent. 

Appeal No. 86 of 1930, Decided cn 28th 
September 1931. 

(a) Provincial Insolvency Act (1920), S. 78 
(2) — Period of limitation for execution of 
decree is suspended so long as insolvency 
proceedings are pending — Civil P. C. (1908), 
S. 48. 

The period of limitation is suspended so long 
as the insolvency proceedings are pending, pro- 
vided the claim is not birred on the date of ad- 
judication and if an order of adjudication is 
annulled the right to proceed against the in- 
solvent revives and the period during which the 
insolvency proceedings are pending will be ex- 
cluded if the person wishes to proceed against 
the insolvent or his property. S. 78 (2) has been 
enacted to save an application which would 
ordinarily be barred if the period of insolvency 
is not excluded from the bar of limitation. 

[P 70 C 2] 

❖ (b) Civil P. C. (1908), S. 48 -Decree-hol- 
der prevented from applying for execution 
due to special provisions of law should be 
protected — Limitation Act (1908), Art. 182 — 
Provincial Insolvency Act (1920), S. 78 (2). 

Tbe object of the two periods of limitation 
with regard to execution of decrees laid down by 
S. 48, Civil P. G., and Art. 182, Dim, Act, respec- 
tively is to ensure due diligence by the decree- 
holder in applying for exeoation. There is no 
distinction in principle between the two periods 
and therefore if under any special provision of 
law a decree-holder is prevented within these 
periods of limitation from taking out execution 
it is reasonable to hold that the decree-holder 
should be protected in either case : 42'AfL 118 
and 13 O. C. 303, Ref. [P 70 G 21 

(c) Civil P. C. (1908), S. 48— S. 48 is con- 
trolled by S. 78 i2), Provl. Ins. Act (1920). 

Section 48, Civil I?. C., is controlled by S. 78 
(2), Provl. Ins. Act, 

Although by S. 48 a period of limitation is 
not prescribed, the 12 years* period in effect lays 
down the period of limitation applicable to an 
application for execution of a decree within the 
meaning of S. 78 (2). The words “period of limi- 
tation prescribed for a suit or application for 
execution of a decree” are general and compre- 
hensive and refer to the limitation prescribed 
in any law for the time being in force.[P 71 0 1] 

B, P. Misra^tor Appellant. 

E. D. Sinha — for Respondent. 
Judgment. — This is an execution 
second appeal arising out of a simple 
money decree. The facts relevant to the 
appeal may be shortly stated. 

The respondent obtained a decree against 
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the appellant for Rs. 470-4-0 and costs 
on 9th November 1914. The appellant 
was adjudicated an insolvent on 3rd No- 
vember 1917. A receiver was appointed 
in respect of the entire property of the 
insolvent. The order of adjudication was 
annulled on 7th July 1928. The respon- 
dent took out execution of the decree 
from time to time, but the decree was 
not satisBel, The fifth application for 
execution was made on 21st November 
1917. It was consigned to record on 
14fch May 1918, as the appellant had 
been adjudicated an insolvent. Rupees 
416-8-8 were due from the judgment- 
debtor (appellant) on that date. The 
sixth and the last application for execu- 
tion was made on 28th August 1929, 
about 13 months after the order of ad- 
judication was annulled by' the insol- 
vency Court. This application was op- 
posed by the judgment-debtor (appellant) 
on the ground of limitation. His objec- 
tion was dismissed by the learned Munsif 
of Bahraich on 7th January 1930. His 
appeil was dismissal by the learned first 
Subordinate Judge of Bahraich on 16bh 
August 1930. He came to this Court in 
second appeal on 17th November 1930. 
He died during the pendency of the ap- 
peal and the name of bis widow Mt, 
Dhondhe was brought on record in his 
place. 

The only point which has been argued 
before us is'the point of limitation. The 
appellant’s learned counsel contends that 
S. 48, Civil P. C., is not controlled by 
S. 78, Provl. Ins. Act (Act 5 of 1920) and 
hence the decree-holder’s application for 
execution is barred by time. We have 
heard the learned counsel on both sides 
at some length. We have also considered 
the authorities which have been laid be- 
fore us in the course of arguments. In 
our opinion there is no substance in this 
appeal. The relevant portion of Sa. 23 
and 78, Provl. Ins. Act, are as follows : 

Section 28 (2) : 

“ On the making of an order of adjadication 
the whole of the property of the insolvent shall 
vest in the Court or in a receiver as herein- 
after provided, and shall become divisible among 
the crelitors and thereafter, ex3ept as provided 
by this Act, no creditor to whom the insolvent 
is indebted in resprot of any debt provable under 
this Act shall during the pendency of the in- 
solvency^proceedings have any remedy against 
the property of the insolvent in respect of the 
debt, or commence any suit or other legal pro- 
ceeding, except with the leave of the Court and 
on such terms as the Court may impose.'* 
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flection 78 (2) : 

\Vhero an order of adjudication has been 
an mil Jed undor this Act. in com outing the period 
of limitation proscribed for any suit or applica- 
tion for the execution of a decree (other than a 
suitor application in respect of which the leave 
<'f the Court was obtained under aub-S. (-21, 

‘2^ which might have been brought or made) 
i>ut for the making of an order of adjudication 
under this Act, the period from the date of the 
order of adjudication to the date of the order of 
annulment shall bo excluded ; Provided that 
nothing in this section shall epply to a suit or 

a))[)l ic.ition in respect of a debt provable, but not 
['roved under this Act.” 

It is nofc disputed in this case that the 
debt for which the respondent had ob- 
tained the decree against tbo appellant 
was proved under the Act. He was paid 
along with others rateably before the 
order of adjudication was annulled by the 
insolvency Court. He applied for execu- 
tion of the decree some 13 months after 
the order of adjudication was annulled, 
as stated above. 


Under S. 18, Civil P C. : 

“ where an application to execute a decree not 
being a decree granting an in juuct Ion h is been 
nude, no order for the c.xocution of tbo same 
decree shall bo made upon any fresh application 
presented after the expiritioii of 12 years from 
( i) tl.o date of (lio decree sought to l )0 executed, 
or (b) whore the decree or any subseiiuent order 
directs any payment of money, or the delivery 
of any property to 1)0 made at a certain date cr 
recurring periods, the date of the default in 
making the payment or delivery in respect of 
whicii the applicant seeks to execute tbedeeico.” 

The iippellant’s learned counsel con- 
tends that as the p-ei iod of 12 years has 
elapsed from tl)o date of the dtoroe 
sought to booxoeutod, tlio decroo-liolder’s 
application must bo rejected inuder S. 48, 
Civil V. C., which is not controlled by 
S. 78. Provl. Ins. Act. He relies prin- 
cipally on tlie case of Gjueshi La! v. 
lnUi,f: A!i (l) decided by a Honoh of this 
(!^ourt on 2lth March 1831, and also on 
the case of Suhhaniijan v. N'dt.irtijdn (2) 
referred to and relied on in iiAnesJii Lull's 
ca3e(l) It was held in Lai's 

case (l) that : 


Sorlion H, Civil V. 0., oontiins an unquali 
Tied prohihition, siihjocL to exooptioas oontiiuo'. 
inCl.(2) Dioroof agunsl oxeouiion of cort.iii 
lands of docroo-i more thin l> voirs old and i 
n a controllod hy S. l-)(ll. Igni. Act, 

I ience an applic ition for oxoculion of snc-h ; 
dooree stuvo<l by an injunction or order of th^ 
Court, lil.'vl ifier 12 years from Ihodite of th 
decree cannot be saved from the b»r unde 

-IS of t ho t'o le bv cxolu'iing under S. 15 (l! 
liim. .\et the time during whu-li execution wa 
bhepm-iod mentioned in S. IS, Civi 

(1) A.l.K. ItCtl (.t.uih 1 C, 257. 

(2) A.l.R. M:ui. ‘2uS=70 l.G. 3JG=4 

Mad. 785. 


P. C., is not a period of limitation in the strict 


Gonse and consequently S. 15 (1) is not applica 
bletoifc.” 


In oar opinion the contention of the 
appellant’s learned counsel in this case is 
not well founded and must be overruled. 

As pointed out in the case of Macha njeeri\ 
Ahmad v. K. Govinda Prahhu (3) (at' 
p. 865 of 51 ALad.), so long as insolvency! 
proceedings are pending the period ofj 
limitation is suspended, provided the 
clai m is not barred on the date of ad- 
judication, and if an order of adjudication 
is annulled, the right to proceed against! 
an insolvent would revive and the period* 
during which the insolvency proceedings! 
are pending will be excluded if the person 
wishes to proceed against an insolvent or' 
his property. We think S. 78 (2) was' 
enacted to save such an application for* 
execution as wa have before us in this 
case from the bar of limitation. It is* 
clear that the respondent was tempo- 
rarily prevented from issuing any process 
for execution against the judgment-debtor 
(appellant) under S. 28 (2), Insolvency 
Act. The question arises \Yh6th6r the 
limitation of 12 years referred to in S. 48, 
Civil P, C., is such a period of limitation 
as is referred to in S. 78 (2) of the Act. 
As pointed out in the case of Mohammad 
Abihil Karirn v. Newaz Singh (4) (at 306) 

there are two kinds of limitation with 
respect to execution of deoraas. S. 48, 
Act 5 of 1808 (Civil P. C.), corresponds 
to S. 230, Act 14 of 1882 and the ap- 
parent object of this section is to put an 
end to all execution proceedings on the 
expiration of 12 years from the date of 
the decree except in certain spooifiod 
cases. The second kind of limitation is 
of the nature referred to in Art. 182. 
Sch. 1, Lim. Act (Act 9 of 1908). The 
apparent object of this article is to 
ensure due diligence hy the deorae-holdet 
in applying for execution The object of 
those two periods of limitation is to pre- 
vent the execution of decrees from going 
on indotinitelv and at the same time to' 
secure to the decree-holders the benefits' 
of their decrees, if they are ordinarily! 
diligent. There is no distinction in prin- 
ciple to ho drawn between the two periods 

laid down and therefore if under anv: 
^ • 

special provision of law a decree-holder 
is prevented within those periods of limi i 
tation froai taking ont execution it isi 

(8) A l.K. r:.28 Mad. 077=114 1.0. 227=51' 
Mad. Si>2, 


(1) [1010] 13 0.0. 303=S I.C. 377. 
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reasonable to hold that the deoree-holder 
should be protected in either case. To 
jhe same eSect is the ruling of their 
Lordships of the Allahabad High Court 
in the case of Sham Karan v. The Collec- 
tor of Benares (5). The question to be 
decided in these cases was whether the 
decree-holder should be protected by the 
provisions of para. 11 (3), Sch. 3. Act 5 
of 1903 : but we think the principle of 
decision in these cases helps the respon- 
dent in this appeal. He is not anyhow 
at fault. It would be very inequitable 
if he were prevented from taking out 
execution when he could not take out 
execution during the period of the judg- 
ment-debtor’s insolvency under S. 28 (2), 
Provl. Ins. Act. No doubt in a strict 
sense S. 48 does not prescribe a period of 
limication, but in a general sense it im- 
poses limitation on the right of the 
decree-holder to apply for execution after 
the expiry of 12 years from the date of 
the decree. In that general sense, al- 
though by S. 43 a period of limitation 
strictly so called is nob prescribed, the 
12 years period in effect lays down the 
period of limitation applicable to an ap- 
plication for execution of a decree within 
the meaning of S. 78 (2), Provl. Ins. Act. 

In our opinion S. 48, Givil P. 0., is 
controlled by S. 78 (2). Provl. Ins. Act, 
1920. We hold that the words : 

the period of limitatioa piescribed for a salt or 
application for the execution of a decree,*' 

are general and comprehensive and refer 
to the limitation prescribed in any law 
for the time being in force. They can 
control or modify the period of time al- 
lowed, not only in the statute of limita- 
tion, but also in S. 48, Civil P. C., 1908. 

We think no case has been made out to 
disturb the judgnenb of the lower Court. 
Hence we dismiss the appeal with costs. 

B.M./r.K. Appeal dismissed, 

15) [1920] 42 All. 113=52 I.C. 712. 
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Wazir Hasan, C. J, and Srivastava, J, 
Sheikh Ramzan — Appellant. 

V. 

Mt, Rahmani — Respondent. 

First Appeal No. 115 of 1930, Decided 
on 18th September 1931. 

(a) Interpretation of Statutes — Previous 
Jaw how far should be considered. 

The proper course in construing the law as 
•codihod is to examine the language of the statute 
.and to ask what is its natural meaning uninflu- 
enced by any considerations derived from the pra- 
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vious state of the law, and not to start with in- 
quiring how the law previously stood, and then 
assuming that it was probably intended to leave 
it unaltered, to see if the words of the enact- 
ment will boar an interpretation in conformity 
with the vie.v. If a statute intended to embody 
in a Code a particular branch of the law, is to 
be treated in this fishion, its utility will be 
almost entirely destroyed, and the very object 
with which it was enacted will be frustrated: 
23 Gal. 563 (P. C.), Foil. [P 72 0 2] 

(bj fvlussaloian Wakf Validating Act(1913), 
S. 3, proviso — Wakf — Word “wakf^ should 
not only satisfy definition in S. 2 but also 
satisfy proviso to S. 3. 

Tne definition of ‘‘wakf" excludes the view 
that tUe mere use of the word “wakf” is enough 
to create a dedication in favour of the poor as 
ultimate beneficiaries. The word “wakf” as 
used in S. 3 should not only satisfy the defini- 
tion of thit word given in 8. 2, but should also 
satisfy tUe limitation of the proviso before a 
wakt can be adjudged to ba lawful within the 
meaning of the Act. [P 74 C 1] 

The term “wakf” when applied to a settle- 
ment of the nature described in Cl. (a) of the 
section will not make such a seLileraent valid 
unless the conditions of the proviso are also 
fulfilled. [P 74 G 2] 

Where the ultimite object of the wakf is 
clearly stated to be religious and charitable and 
to be continued permanently and in perpetuity, 
the wakf in question may be taken to satisfy the 
requirements of the proviso also. The mere fact 
that there is no specification in the deed itself 
of such religious and charitable objects does not 
render the dedication vague. Sucb objects can 
be ascertained by reference to the texts of ^laho- 
medan law and this matter relates to the admi- 
nistration and not to the constitution of wakf. 
It may be that in the course of administration 
recourse to the doctrine of cypres is found to be 
necessary: {Case li,w referred). [P 75 C 1] 

(c) Mussalman Wakf Validating Act ( 1 9 1 3), 
S. 3 (aj (b) — Profits of wakf properly can be 
spent for maintenance of muttawalis and 
their children. 

A wakinama which provides that the profits 
of the wakf property should be spent by the 
muttawalis for the maintenance of themselves 
and their children after deducting the expenses 
specified in the wakfnama is valid under Cls. (*) 
and (b), S. 3 of the Act. [P 75 G 1] 

(d) Mahomedan Law — Wakf — Some provi- 
sion invalid — Whole deed is not invalidated. 

A wakf which provides for enjoyment of a por- 
tion of the profits of the estate, which is the 
subject of the wakf, by a person who is not a 
member of the settlor’s family cannot be given 
eSeeb to and is to that extent voii; but the fact 
that a certain portion of the wakfnama cannot 
be given eSect to does not make the whole deed 
invalid at its inception. [P 75 G 1] 

Ali Zaheer and Ghulam Imam —for Ap- 
pellant. 

Bhagwati Nath and M, Wasim — for 
Respondent. 

Judgment. “This is the plaintih''s ap- 
peal from the daorea of the Subordinate 
Judge of Parbabgarh dated 25bh August 
1930. Plaintiff 1, Shaikh Ramzan, claims 
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a share by right of inheritance under the 
Hanafi Mahomedan law in the estate of 
one Fazil Ahmad, who died on 14th Feb- 
ruary 1028. Plaiotill 2, Bhola Faqir, is 
a transferee of half-share which is 
claimed by plaintiQ 1. There are three 
defendants to the suit, out of which this 
appeal arises. Defendant 1. Mt. Rahmani, 
alleges to be the widow of Fazal Ahmad; 
defendant 2, Mt. Laiqunnisa, claims to 
be the daughter of Mt. Rahmani and 
■bazal Ahmad and defendant 3, Mt.Zohra 
egam 13 admittedly the daughter of 
l_axai Ahmad born of a predeceased wife. 
r.-,o property suit ia in the pos-ession 
of the throe defendants mentioned above. 
It IS agreed that Shaikh Ramzan, plain- 

til! 1 IS an heir-at-law to the estate of 

I'azal Ahmad, decaasej, in tlie right of 
asbah (collateral), and if the three dofen- 
dants are also the heirs of Fazal Ahmad 
!n tfie right of zavil-furuz (sharer) then 
Hamzan's share comes to 5/2Uhs and 
the remaining l!)/24th3 share belongs to 
the defendants. The main defence liow- 
evor is that l^azil Ahmad made a \yakf 
of Ills entire inimovahle property hy exe- 
cuting a wakfnam i on ;30lh April 1927 
and that the defendants are in possession 
of the subject-matter of the wakf hy 
virtue of the terms of the wakfnama. 
xho plaintilTs do not accept the validity 
of the wakfnama and therefore the pri- 
mary question for decision in the suit is 
the question of legality of the wakf as 
evidenced by tlie deed of 30th April 1927. 
For the purpose of this part of tlie case 
It IS assumed that Mt. Rahmani, defen- 
dant 1, is the widow and the otlier two 

defendants are the daughters of Fazal 
Ahmad. 

It is common ground tliat the legality 
of the wakfnama of 30(1; April 1927 must 
be tested with roleronco to the terms of 
the enactment called the Mussalman 
Wakf Validating Act, 1913. Indeed in the 
wakfnama in (|uestion this Act and the 
Mahomodan law are expressly mentioned 
ns the law imdor whici, the wakf was 
being made, f ,t is found, as it has been 
found by the learned Subordinate .TiuFm 
that the wakfnama of 30th April l‘vW 
creates a valid wakf within the Act the 
plaintill s suit must fail. 

The learned counsel for the plaintilY 
commenced I, is arguments against the 
aalidity of the wakf with a roferonoe to 

of tlm‘7 I^ordships 

of the Judicial Committee prior to the 
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passing of the Act of 1913 with a view 
to show what was the state of law at 
that period of time and asked us to deter- 
mine how much of that law has been 
altered and how much of it has been 
maintainel by the enactment of 1913. 
Equally the learned counsel for the de- 
fendants took us through several texts of 
Mahomedan law as quoted in the well- 
known book, Ammer Ali s Mahomedan 
law, Vol. 1, for the purpose of construing 
the provisions of the Act of 1913. 

We are of opinion that neither method 
is the proper method of construing the 
law as codified in the Act of 1913. In 
Norendra Nath Sircar v. Kamalhasitu 
Dasi (l), Lord Maonaghten quoted with 
approval the following observations of 
Lord Herschell in Bank of Erigland ^ . 
Vaijliano (2): 

“1 think the propof course is in the first iu i 
st'inco to exi\mine the l\ugu;\go of the statute' 

:\ud to lisk whit is its uiitural meaning uuiufiu-i 
onood by :iny considerations derived from the’ 
previous state of law. and not to start with in 
‘VJiring how the law previously stood, and then ■ 
a^suininn that it was probably intended to le.ive. 

u unaltered, to see if the words cf the enactment! 

will boiran interprotiitioQ iii couforniitv with? 
I be View, 1( w statute iutoaded toembedv iu a' 
Colo a particul.ir branch of the law, is to be tre.i- 
ted in this fashion, it appears to me that its 
utility will bo almost entirely dostroyol. and the' 
very object with which it was enacted will be 
frustiMiol. The purpose of such a statute surely 
was th it on any point spoeifically dealt with bv 
it the law should bo ascertained by interpreting 
the language used instead of, as before, roaming 
oyer a vast number of authorities in order to 
discover what the law was, extracting it bv a 
minute critical o-xainination of the prior deci' 
aions *’ 

We will however after having con- 
strued the Act by examining its language 
and giving to it its natural meaning ad- 
verb to some of the decisions of their 
Lordships of the Judioial Committee and 
also to some of the texts of Mahomedan 
law with a view to discover how far 
such decisions and such texts support 
the construction which we might adopt.- 

On the question of the interpretation 
of the wakfnama the argument advanced 
by the learned counsel for the plaintiffs 
was twofold: (l) that it does not fulfil 
the requirements of the proviso attached 
to b. 3 of the Act of 1913 and (2) that if 
it bo hold that the wakfnama in question 
expressly or impliedly reserves the ulti- 
mate benefit for a pm-pose recognized by 

(1) Oal. TX 

(2) [IMU] A. 0. 107=00 L. J. Q. H. 145==0t 
Ij. r. 353=30 \Y, R. 057=55 J. R. fixn 
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the Mussalamaa law as a religious, pious 
or charitable purpose of a permanent 
character such purpose is not definitely- 
stated in the wakfnama and therefore 
the wakf fails by reason of vagueness in 
the purpose of the dedication. 

We now proceed to examine the argu- 
ment and with a view to do this it is 
necessary to refer first to the contents 
of the wakfnama. It begins as follows: 

“ I , . . am governed by the Hanafi law , . . 
With a view to maintain my children enforce 
religious objects and charitable purposes, I do 
hereby make wak£ of my immovable property 
mentioned below . . . keeping in view my salva- 
tion in the next world, according to the M iho- 
medan law as also Act 6 of 1913 . . . today, 
30th April 1927 by reading the wakf formula in 
the way of God for the following objects . . 

Clause 1 is as follows: 

“ (l). My intention is that my children, shall 
continue to be miintained by the said proper- 
ties and the religious and charitable objects 
shall continue to be performed permanently 
and in perpetuity so that they mav benefit my 

In Cl. 2 the three defendants are men- 
tioned by names as the heirs of the wakf 
and there is a direction that they *'shall 
enter into possession as trustees after 
my death.” la Cl. 3 the wakif creates 
himself as the first muttawali for his 
lifetime and thereafter comes the dis- 
position that; 

Alt. Zohra Bibi shall remain inpossession of 
one-third, Alt. Laiqunnisa of one-third and 
Alt. Rihmaaibibi of one-third outof the said 
properties as rnuttawalis.’* 

In Cl. 4 the muttawalis are laid under 
the obligation: 

“to pay Rs. 50 a year for repairs of the house 
to the person who may live in my house and 
pay Rs. 50 for upkeep of the mosque situate 
in village Alouli . . .and to pay Rs. 125 a year 
to the successor of the said Syed Aluhammad 
Zafar towards the aid of the Islamia school 
and anniversary of the raouastery of Husaina 
situate in Pura Shah Khalilullah ... after the 
deduction of the rent due to the taluqdars and 
the expanses of religious and charitable objects 
and the repiirs of the house aforesaid each 
trustee shall continue to spend the profits of 
his share towards the maintenance of himself 
and of his children,** 

Clause 5 oonfcaias prohibition against 
alienation. In Cl. 6 provision is made 
astothe succession in the office of mutta- 
wali after the death of the first three 
muttawalis. Laiqunnisa is to be suc- 
ceeded by her husband Iqbal Ahmad, 
and after the death of Iqbal Ahmad the 
mala heir of Laiqunnisa is to succeed. 
Mt. Rahmani’s interest in the one-third 
of the estate as a muttawali is to be 
divided into two halves after her death 


one-halfisto be possessed by Laiqun- 
nisa and the other half by Muhammad 
Mustafa, son of Rahmani, by a previous 

husband. The clause winds up: 

‘Every rauttawali shall be entitled to appoint a 
successor after him and if a muttawali dies 
without nominating his successor then in that 

case a competent member of the family of the 

deceased muttawali shall be appointed mutta- 
wali.” 


u There are three more clauses which 
are of no importance in this connexion. 
The learned Subordinate . -Judge has 
found and the finding is not disputed be- 
fore us that the annual profits of the 
wakf properties are Rs. 700 a year after 
deducting the expenses specified in the 
wakfnama the aggregate of which comes 
to Rs. 225, the balance of Rs. ^475 is to 
be spent by the muttawalis in equal pro- 
portion for the maintenance of them- 
selves and their children. Such a wakf 
is clearly valid by virtue of the enact- 
ment contained in Cis. (a) and (b). S. 3, 
Mussalman Wakf Validating Act, 1913, 
provided also that the requirements of 
the proviso atj iched to that section are 
fulfilled. 

On the sid ) cf the defendants their 
learned advojite frankly stated that 
there was no express reservation of the 
ultimate benefit for the poor. He how- 
ever contended that the preamble and 
01. 1 of the wakfnama show by im- 
plication that the ultimate benefit is 
reserved for the poor or for a purpose 
recognized by the Mussalman law as a 
religious or charitable purpose of a per 
manent character. The learned advo- 
cate’s first argument is that the use of 
the word “wakf” is enough to create a 
valid dedication in favour of the poor 
as ulrimafce beneficiaries. His second 
argument is that the expression: 

“religious and charitable objects shall continue 
to be performed permanently and in perpetuity 
so that they may benefit my soul,” 

amply satisfies the second alternative 
condition laid down in the proviso. 

In Ameer Ali’s Mahomedan law, 
Edn. 4, Vol. 1, a large number of quota- 
tions from original text-books on Maho- 
medan law are given in Ss. 1 and 2, 
Oh. 8. There is a passage in the 
Fatawai Alamgiri which seams to us to 
coyer the entire ground and which we 
reproduce here : 

“ If the word of Sidkih is not uttered but 
the word “ wakf *’ is uttered and it is said that 
my land is “ wakf ” or that I have made this 
land wakf or that this land of mine has been 
made wakf then according to Abu Yusuf the 
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%v.i}:f is cotnpletG for tbo bone^it cf the poor. 
Shitkh Sidar Shahid and Shaikhs of !5alkh 
and also we give Fatwis in accord loce with the 
opinion of Aba Yusuf.” 

(A translation of a portion of this 
quotation will bo found in Amir All’s 
book at p. 223). We are satisfied that 
the view of law for which the learned 
counsel has contended is the view of Abu 
Yusuf and we are also satisfied that it 
is shared by a Urge number of jurists. 
]iut it is equally clair thit this is nob 
the view of Abu Hanifa as will appear 
from a perusal of the chapter relating to 
wakf in Hedaya — natnilton’s Iledaya, 
Vol. 2, pp. 231—237. 

Be that is it may, we realize that we 
are constrained to reject this argument 
on two grounds. S. 3, Mussalman Wakf 
Validating Act, 1913 is as follows : 

” It sh.ill bo lawful for any person professing 
the Mussulman f^ith to create a wakf which in 
all other respects is in accordance with the 
provisions of Mussalman law, for the following 
among other purposes : 

(a) for the maintenance and support wholly 
or partially cf his famdy, children or descen- 
dants, and 

(b) where the person creating a wakf is a 
llanifi Mussilman, also for his own mainto- 
11 inco and support during his lifetime or for the 
piymcut of his debts out of the rents and profits 
of the property dedicated ; 

Provided that the ultimate benent is in such 
cases expressly or imnliodly reserved for the 
poor cr for any other purpose recognized by the 
jMussalinan law as a religious, pious or charit- 
able purpose of a permanent ch tractcr.” 

The dofinibion of “ wakf ” in tha 
I Mussalman Wakf Validating Act ox- 
,cIudos in our opinion the view that the 
Uiero use of the word ‘ wakf ” is enough 
j"o creato a dedication in favour of the 
ipoor as ultimate beneficiaries. As the 
wakf before us must bo adjudge! valid 
for or otherwise by the provisions of 
this Act this definition siiould be the 
test of determining the limits of the 
meaning of the word *' wakf." That a 
reservation of the ultimate benefit for 
the poor is not included within the 
definition is clear from the proviso at- 
tached to S, 3, for wore it not so tlio 
proviso becomes redundant in its entirety. 
Tlie object of the proviso is that it 
should appear on the construction of the 
instrunent of wakf that the ultimata 
benefit is either expressly or impliedly 
reserved for the poor or (or any other 
purpose reeognized by the Mussalman 
law as a religious or oliaritable purpose 
of a permanent character. The phraseo- 
logy employed in S. 3 as well as tho 


preamble and the title of the Act show 
that a wakf for the maintenance and 
support wholly or partially of a settlor's 
family, children or descendants would 
have been invalid if this Act had nob 
been passed. That this is so is clear 
from the decisioas of their Lordships of 
the Judicial Committee given before the 
passing of this Act and also after the 
passing of the Act of cases to which the 
provisions of the Act did not apply : 
Sheikh Mahomed Ahsanulla v. Amar- 
chand Ktindu {3)t Abut Fata Mahomed 
Ishak V. Fassomoy Dhur Chozvdhry (4), 
Majibiinnissa v. Abur Rahmayi (5), 
Khaieh Soleman Quadir v. Salimullah 
(6) and Balia Mai v. Ata Ullah Khan (7). 
The object of the Act is to validate such 
a wakf. Tho proviso, however places 
limitations on the general enactment 
contained in tho first portion of S. 3, 
The word '* wakf " therefore used in' 
S. 3 should nob only satisfy the defini 
tion of that word given in S. 2 but should 
also satisfy the limitation of the provisO| 
before a wakf can be adjudged to be law- 
ful within the meaning of the Act. 

The second ground on which we should 
reject this part of the learned advocate’s 
argument is that it has been authorita- 
tively decided by their Lordships of the 
Judicial Comraittoe that tho use of the 
term wakf " is not enough to create a 
valid wakf : Khajeh Solemen Quadir v. 
Salimullah (6). It is tiue that this case 
was decided independently of the Act of 
1913. That fact, however does nob in 
our opinion atYeot the validity of the 
decision of their Lordships of the Judicial 
Committee. Indeed it seems to me that 
when S. 3 of that Act and the proviso to 
that sectiou are read together^ we are^ 
unavoidably led to the conclusion thatj 
tho teriU * wakf ” when applied to a 
settlement of the nature described ini 
Cl (a) of the section will not make such', 
a settlement valid unless tho conditions! 
of the proviso are also fulfilled. The Aotj 
is therefore in oonsonanoo with and not 


opposed to the decision. 

Wo now come to the second part of 
the learned advocate’s argument. In 
this connexion reliance is placed on 


(3) [IS901 17 C\\. -10S=17 A. 'iS (P. C.). 
(L [1S05] 'll O.M. 019=22 1. A. 70 (P. U)- 



=19 
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1. A, 372 (P. 0.). 


1932 


Oudh 75 


Sheikh Ramzan v. Mt. Eahmani 


preamble and 01. (l) of the deed of wakf 
and it- is conteadei that the expression 

religious and charitable objects shill continue 
to be performed permanently and in ‘perpetuity 
so that they may benefit my soul” 

fulfils the requirements of the second 
alternative of the proviso to S. 3. Wa 
have already said that the deed of wakf 
in question expressly refers to the Act 
of 1913. The similarity of language 
employed in the two makes us think 
that the draftsman of the deed of wakf 
borrowed the important words of the 
expression quoted above from the Act 
itself. In the quotation just now given 
the ultimata object of the wakf is clearly 
stated to be religious and charitable and 
to be centinuod permanently and in per- 
petuity. We are therefore of opinion 
that the wakf in question satisfies the 
requirements of the proviso also. There 
is no doubt that there is no specification 
in the deed itself of such religious and 
oharitable obje3t3. Tnis however in our 
Dpinion does not render the dedication 
vague. Such objects can be ascertained 
by reference to the texts of Mahomedan 
law and this matter relates to the admin- 
istration and not to the constitution of 
wakf. It may be that in the course of 
administration recourse to the doctrine 
of cypres is found to be necessary. We 
do not agree with the learned advocates 
for the plaintiffs that the religious and 
charitable objects mentioned in Gl. (1) 
of the wakfnama are limited to the ob- 
jects specified in 01. (4) of the same. It 
appears to us that they are general in 
their nature and are intended to express 
the ultimate destination of the charity. 

The learned counsel for the plaintiffs 
ilso argued that that part of the wakf 
which provides for enjoyment of a por- 
tion of the profits of the estate by 
Muhammad Mustafa after the death of 
Rahmani Bibi is invalid for the reason 
that Muhammad Mustafa cannot be 
treated to be a member of the settlor’s 
family. We agree with the leirned 
counsel that that part of the wakf can- 
not be given effect to, bub this does not 
invalidate the wakf at its inception. The 
(question will arise after the death of 
Eahmani Bibi as to whether the benefits 
allotted to Muhammad Mustafa should 
go to the heir of the settlor or be cap- 
tured by the objects immediate and ulti- 
mate. 

The wikfaami. of 30th April 1927 was 


also attacked by the plaintiffs on the 
ground that it was executed by Fazal 
Ahmad under the undue influence of Mt. 
Eahmani and without understanding its 
terms. Issue 2 was framed by the Court 
below to cover this line of attack and 
was decided against the plaintiffs. The 
issue was not abandoned by the learned 
counsel for the plaintiffs before us, but 
nothing was said against the judgment 
of the Court below in that behalf. For 
the reasons given by that Court we are 
of opinion that issue 2 has been rightly 
decided. 

The plaintiffs further pleaded that Mt. 
Eahmani, defendant 1, was not the legally 
married wife of Fazal Ahmad and that 
Mt. Liiqunnisa, defendant 2’ was not the 
daughter born of their union. This plea 
was the subject-matter of issue 1 in the 
Court below. The issue has been de- 
cided by that Court against the plain- 
tiffs and in favour of the defendants. 
Again at the hearing of the appeal be- 
fore u3 the finding of the learned Sub- 
Judge on this issue was not expressly 
admitted on behalf of the plaintiffs, but 
no argument was addressed to us against 
the finding. For the reasons stated by 
the learned Subordinate Judge we agree 
with him that it has bean proved that 
Mt. Eahmani was married to Fazal 
Ahmad and that defendant 2 is their 
legitimate daughter. 

There was one more attack made by 
the plaintiffs on the status of the two 
daughters of Fazvl Ahmad, defendants 2 
and 3, and it was to the effect that they 
were excluded under a family custom 
from inheriting any portion of their 
father’s estate. This controversy was 
the subject-matter cf issue 6. The find- 
ing of the custom is in the negative and 
we agree with him that there is no evi- 
dence worth the name to prove the 
alleged custom. The finding of the Court 
below was not questioned at the hearing 
of the appeal before us. 

The defendants raised the plea of 
limitation against the plaintiffs’ suit, but 
it seems to have bean abandoned in the 
Court below and was not reiterated in 
this Court. 

The result is that the appeal fails and 
is dismissed with costs. 

k.n./r.k. Appeal dismissed. 
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A. I. R. 1932 Oudh 76 and so it is not liable to attachment and 

RAZA and SlilVASTAVA, JJ. Sale. 


(Thakuraiu) SukJtraj Kucr anl another 
--Objectors —Appellants. 

V. 

Raja llarnam Singh — Decree-holder — 
Respondent. 

Execution of Decree Appeal No. 14 of 
1931, Dei^itlod on 1st October 193L, 
against order of Sub Judge, Bahraich, D/- 
22nd Nove^nber 1930. 

(a) Civil P. C (1908), 0.21. R 54— In case 
of resistance to proclamation by beat of drum 
proclamation in loud voice adjacent to pro- 
perty for attachment is sufficient. 

Where resistrxnce is offered ou behalf of the 
juclgineut-debtor to the procI.unatioQ being nude 
by beat of drum and threat is held out to use 
force if the proclanution is so nude, the fact 
that the order was proclaimed in a loud voice at 
the time adjacent to the property in dispute 
must in the circumstances of the case, be regar- 
ded as suUicieut compliance with the provisions 
of the rule as the judgment debtor himself was 
responsible for the resistance and noncompli- 
Mice in the usual way. He cannot be hoird to 
.‘=ay that the provisicus of H. 51 were not duly 
complied with. rp 75 q 2 ) 

(b) Civil P. C. (1903), S. 60 (c) — One 

whose sole means ot livelihood is gained by 
by cultivating land is agriculturists — Pro- 
perty when excluded from attachment staled. 

The toriiT' agriculturist” is used in S. 00 (c) 
of the Cod<‘ tc denote a person making his living 
by tilling the soil, in other words, one whoso 
t^olo means of livelihood is giinol by cultivating 
1 \nd and does not necessarily mean a person 
who works with his hands. It includes a small 
holder of land who tills the soil, but not a large 
linded proprietor even though his sole income is 
derived from I ind. Tlio properly of an agricul- 
turist to be exempt under Cl. (c), S. t>). must 
be shosvn to have been occupied by him as such 

for purposes of agriculture, ih It is, in order to 

enable the owner or occupier to cultivate the 
land: -I. /. U. 19-20 Ma>L 350, i-W/. [P 70 C - 2 j 

Ghulam ILisan and Ijtikhar Husain — 
for Appellants. 

Haidar Husain — for Rospondont, 

Judgment. - This is a judgment-de- 
btors’ appeal from an order dismissing 
the objections tiled by them in an execu- 
tion case. 

The facts of the ease are sutVioiently 
sot out in the judgment of the learned 
Subordinate Judge and they need not bo 
repeated in this judgment. The appel- 
lant's learned counsel has pressed the ap- 
peal upon two grounds only: 

( 1 ) Tlio judginont-debtors’ property was 
not attaoliod in aocordanoe with the pro- 
visions of O. 21, U. 51. Civil P. C.. as 

the order was not proclaimed by beat of 
drum. 

(2) The property in dispute belongs to 
fcue judgment-debtors as agriculturists 


We think there is no substance in this 
appeal. It is true that the order wasl 
not proclaimed by beat of drum bub the' 
judgment-debtors themselves are respon-! 
sible for this as resistance was offered, 
on their behalf and threat was held out 


to use force, if the order were proclaimed' 
by beat of drum. When the process- 
servers could not thus get the order pro- 


claimed by beat of drum they proclaimed 
it by loud voice. Under 0. 21. R. 54 the 
order shall be proclaimed at some place 
on or adjacent to such property by beat' 
of drum or other customary mode. 


We think the fact that the order was 
proclaimed in a loud voice at the time' 
adjacant to the property in dispute must 
in the ciroumstancas of this case ba re-, 
gardod as sufficient complicanca with the 
provisions of O. 21, R. 54, Civil P. C. 
Tne learned Subordinate Judge has exa- 
mined the evidence on this point care- 
fully. We think he came to a correct 
conclusion upon the evidence and bis 
finding should be accepted. 

The next question is whether the pro- 
perty in dispute is not liable to attach- 
ment and sale under S. GO (c), Civil P. C. 

The learned Subordinate Judge has 
found that the judgraent-debtors (objec- 
tors) are not really agriculturists by pro- 
fession and do nob occupy the building 
in dispute in that oapaoity. As pointed 
out in the case of M nthuvenkataramii 
Reddiar v. Official Receiver of South 
Arcot (l): 

“tbo term ‘agriciilturisP is used in S. GO (c) cf^ 
the Code to denote a person mekiug his living* 
by tilling the soil, in other words one whose^ 
solo me.\us o( livelihood is gained by cultiva- 
ting laud and does not necessarily moans a per- 
son who works with his hands It includes a 
small holder of laud who tills the soil; hut nob 
a largo landed proprietor, even though his sole 
income is derived from laud. The property of 
an agriculturist to ho exempt under Cl. (c)| 
S. GO, of the Code, must bo shown to have been 
occupied by him as such for purposes of agei-. 
culture, that is, in order to enable the owner or 
occupier to cultivate the Und.** 

We agree with the view taken in that 
case. The result is that the appeal fails 
and must be dismissed. 

Hence we dismiss the appe.il with 
costs. 

K . N ./ R . K . A P pea I d i .x m » 

(l) A. l. R 192G Mad. 3>0=9d 1. 0. 39S=tJ 
Mad. 227. 
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A. I. R. 1932 Oudh 77(1) 

Srivastava, J: 

Ahdibl Hafiz and oi/ters— Objectors — 
— Appellants. 

V. 

Mool Ghand and others —Insolvent — 
Respondents. 

Misc. Appeal No. 31 of 1931, Decided 
on 15th October 1931, against order of 
Disb. Judge, Hardoi, D/- 11th April 1931. 

Provincial Insolvency Act (as amended by 
Act 10 of 1930), S.53 — S. 53, as amended by 
Act 10 of 1930, applies to proceedings pend- 
ing when the Act came into force. 

The atneadmeat made by Act 10 of 1930 has 
retrospective effect aoi applies to proceedings 
pending at the time when the Act oarne into 
iOrce. 

R made an application for insolvency ‘on 2lst 
November 1923 and was adjudged an insolvent 
on 8th March 1930. R had executed a deed of 
gift in favour of his son on 17th December 1927. 
An application for getting the deed of gift an- 
nulled under S. 53 was made on 5th September 
1930. ^ 

JSBld\ that the decision of the case was gov- 
erned by S. 53 as amended by Act 10 of 1930; 
A, I. R, 1930 Mad, 834 Foil. [P 77 C 2J 

Sri Bam — for Appellants. 

Mahalir Prasad — for Respondanb 1. 

Judgment. This is an appeal against 
the order, dated 11th April 1931, of the 
District Judge of Hardoi, cancelling a 
deed of gift under S. 53, Insolvency Act. 
This de.d of gift was executed on 17bh 
December 1927 by Abdur Rashid in fa- 
vour of his sons. Abdur Rashid made 
an application for insolvency on 2l9t 
November 1923 and he was adjudgid an 
insolvent on 8bh March 1930. The ap- 
plication for getting the deed of gift an- 
nulled under S. 53, Provncial Insolvency 
Act was made on 5th September 1930. 

The only contention urged in support 
of the appeal is that the amendment of 
S. 53, Insolvency Act, made by Act 10 
of 1930 does not apply to the gift in 
question inasmuch as the gift had been 
made long before the amendment and the 
amending Act has nob bean given retros- 
pective effect. In my opinion the con- 
tenbion has no forco. There was a sharp 
^nthot of decisions among the various 
High Courts as regards the correct inter- 
pretation of the berms of S. 53, The 
words used in the section as it stood be- 
fore the amendment were; 

*‘if the transferor is adjudged ‘insolvent within 
two years after the date of the transfer.’^ 

Some of the High Courts were of opi- 
nion that in order to make the section 
applicable, the order of adjudication 
must have been made within two years of 


the date of the transfer. The other High 
Courts held that it was enough if the 
application for adjudication was made 
within two years of the transfer. The le- 
gislature in order to set at rest this con- 
troversy as regards the correct interpre- 
tation of the section have amended it 
by adding the words 'on a petition pre- 
sented’ after the words “is adjudged in- 
solvent.” The amendment does not im- 
pair any vested rights. Its object is 
merely to clarify the meaning of the sec- 
tion. Act 10 of 1930 received the assent 
of the Governor-General on 20th March 
1930. The application under S. 53 in 
the present case, as stated before, was 
made on 5th September 1930, several 
months after the Act had coma into 
force. The Act therefore was in force at 
the data of the making of the applica- 
tion under S, 53. I am therefore of opi- 
nion that the decision of the application 
must be based upon the interpretation of 
the section as approved of by the legis- 
lature by means cf the amending Act. 
This view is supported by the Full Bench 
decision of the Madras High Court in 
Taticherla Pichamma v. Official Receiver 
of Cuddapah (l), in which case it was 
held that the amendment made by Act 
10 of 1930 has retrospective effect and 
applies to proceedings pending at the 
time when the act came into force. The 
appeal bherafora fails and is dismissed 
with costs. 

__ P«N. / R.K. Appeal dism issed , 

(1) A. I. R. 1930 Mad. 834=128 I. U. 164==5i 
Mad. 12 (F. B.). 


A. I. R. 1932 Oudh 77 (2) 

Smith, J. 

Ram 5aroop— Plaintiff— Appellant. 

v. 

J wala Prasad and another — Defen. 
dants — Respondents. 

Execution of Decree Appeal No. 16 of 
1931, Decided on 27bh October 1931 
against order of Sub-Judge, Malihabad’ 
Lucknow, D/- 21bh January 1931. 

Decree -- Interpretation - Language of 
decree plain— Court cannot look at its judg- 
ment to interpret decree. 

A Court cinnot look at the judgment to in- 

cage of the 

decree is plain and unambiguous. It is onlv 
when the terms of a decree are ambiguous that 
It can bo interpreted in the light of the inda- 
ment: 5 0. G. 35, Foil. [P 78 G f] 

nnohar Lai — for Appellant. 

R^ha Krishna and Ramapat Ram — 

for Respondents. 
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Judgment. — This is a second appeal 
in connexion with fLe execution of a 
decree of tho Court of an Additional 
Munsif of tho Lucknow District. The 
suit was for possession of a small piece 
of land, 1 biswansi and 10 kachwansis 
in extent, which was said by the plain- 
tiff to have been encroached upon by the 
defendants. The piece of land lies bet- 
ween tho houses of the respective parties, 
Tho Munsif came to the conclusion that 
the defendants had only euoroached on a 
triangular piece of land, the area of 
which was only 4 kachwansis. In giv- 
ing his finding on issue 4 framed by him; 
“To wiiat relief is the plainbilf entitled ?” 
the Munsif used the following language: 

The plaintitl is entitled to got the w.\ll of 
the bouFG of tho dcfendanis domolishod, but 
only such portion of it as stands on tho trian- 
gular piece of tlie biise of 9 inches and 4 kach- 
wansis in area, fhis is clearly indicated in 
the Ainin-Coinmissioner’s report. i5nt this 
would entail unnecoj-sary ditliculties and there- 
fore it would bo better if tho plaintilT only tries 
to get money compensition. The plaintiff 
alleges that 1 bissvansi and 10 kachwansis of bis 
land has been encroached upon. But the amount 
of encroaeliment as found by the Amin is 4 
kachwansis. Tho plaintiff values his suit at 
Rs. 2C0. Tho value thus put to the actual en- 
croachment comes to Rs. 13*5*4. I therefore 
give him «a decree for that amount with propor- 
tionate costs as against the defendants.’* 

At that point tho Munaif wrote his 
name and tlie date (l7th March 1930), 
Immediately underneath however he 
wrote as follows: 

“Order— Suit decreed with proportionate costs 
Sa the against defendants. Tho plaintiff can get 
an amount of Rs. 13-5-4 as tho value put on 
the land eneroachod. The Com m is.sionor’s re- 
port is part of tho decree: O. 20, U. 1." 

According to the actual wording of tho 
decree however it was ordered: 

“T’hat tho suit ho and is hereby decreed to 
the extent of 4 kioliwansis land oncioachod, 
with proportionate costs as against tho defen- 
dants. The [‘laintilf can got an amount of 
Rs, 13-5-4 as tho value put on tho land en- 
croached. ITio Commissionor’s report and map 
is made part of tho docroo: 1). 20, H. 1.’* 

There was no appeal from this deci- 
sion and the plaintiti prootoded to apply 
for execution. Tho plaintilT asked for 
tho demolition of that pvrt of the defen- 
dants’ promises which stands on that 
part of tho land found to liave been 
enoroaclied upon by them. Tho defen- 
dants then objected that tho plaintilY 
had not lieon given a doovoe for demoli- 
tion, bub only for compensation. They 
relied upon tlie words used in tho 
Munsif’s judgment. 


“I therefore give him a decree for that 
amount with proportionate costs as against tbs 
defendants.” 

The learned Munsif however inter- 
preted his osvn meaning to have been 
that monetary compensation was only 
awarded to the plaintitl as an alterna- 
tive relief, and that he had been decreed, 
in tho alternative, possession of the 
piece of land in dispute to the extent sab 
forth in the judgment. The objection of 
the defendants was consequently rejec- 
ted, and the pUintitf was found entitled 
to get the defendants’ structures demo- 
lished. 

Against that decision the defendants 
went in appeal. Tho Subordinate Judge 
allowed the appeal, and held that the 
plaintilT was not entitled to any domoU- 
tion of the defendants* premises, bub 
only to money compensation amounting 
to Rs. 13 5-4. That is the decision which 
is tho subject of the second appeal. 

It is unfortunate that the Munsif did 
nob express himself clearly in his judg- 
ment, portions of which certainly lend 
colour to the view that was taken by 
the Subordinate Judge. The decree how- 
ever undoubtedly was to the effect that 
the plaintiff’s suit was decreed to the 
extent of 4 kachwansis of land enoroa- 
ohed upon, though it contains a provi- 
sion also that the plaintiff can get an 
amount of Rs. 13-5-4 as the value pub on 
the land encroached. 

The words in the decree, *'to the extent 
of 4 kachwansis land encroached,” are 
written above the lino; when precisely 
this was done does nob appear, bub they 
are undoubtedly there, and must be re- 
garded as an integral part ofthe decree. 

It has been contended for tho defen- 
dants that the decree itself is not free 
from ambiguity, but I do not think that 
contention has any force. The decree 
can, in ray opinion, only be regarded as 
awarding the plaintiff 4 kachwansis of 
the land in suit, or if ho preferred to 
accept monetary compensation, a sum 
of Rs. 13-5-1. According bo a ruling re- 
ported in Kasim Ali v. Manik Chand (l), 
a Court cannot look at its judgment to 
interpret its decree, where the language 
of tho dooveo is plain and unambiguous. 
It is only when tho terms of a decree are 
ambiguous that it can be interpreted in 
the ligab of tho judgment. In tho present 
case, as I have said, I do not regard the 


(1) [1902] 5 O, 0. 35. 
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decree as being ambiguous, and, in any 
case, the Munif, who decided the original 
suit, considered his judgment and said 
that the decree, as drawn up, properly 
embodied his intention. 

It seems to me to be a somewhat hard 
case for the defendants. I am given to 
understand that the defendants, thinking 
that only monetary compensation bad 
been awarded to the plaintiff, did not ap- 
peal from the original decision of the 
Munsif, and that if they have to vacate 
even the small area of 4 kachwansis 
they will be put to a lot of expense and 
inconvenience. It seems to me however 
that the plaintiff is entitled under the 
decree to require, if he so chooses, that 
the defendants should vacate that area, 
and I think the appeal must be allowed. 
I accordingly allow it; and setting aside 
the decision of the learned Subordinate 
Judge, restore that of the Munsif. The 
defendants must pay the plaintiff’s cost 

in respect of the objection in all the three 
Courts. 

P.N./R.K, Appeal allowed, 

A. I, R. 1932 Oudh 79 

Wazir Hasan, O. J. and Ktsch, J. 

Amar Nath Sengi/i— Plaintiff— Appel- 
lant. 

V. 

Har Prasad Singh and another — De- 
fendants — Respondents. 

Second Appeal No, 261 of 1930, Deci- 
ded on 28th October 193L, against deci- 
sion of Sub-Judge, Partabgarh, D/- 17th 
May 1930. 

(a) Ouclh Rent Act (1886), Ss. 20 and 52 — 
Relinquishment without surrender of posses- 
sion is ineffectual. 

The relinquishment of a holding merely in 
writing is ineffectual in law, if there has been 
no surrender of possession of the holding by the 
tenant to the landlord, accompanying the relin- 
quishment ; A. Z. B. 1923 Oudh 1; A. I. R. 1927 
Oudh 512; A. I. R. 1930 Oudh 69 and 4 R, D. 
{Oudh) 303, Ref.; 10 0. C. 235, Expl. [P 79 0 2] 

(b) Oudh Rent Act (1886), S. 4 (1)— Policy 
of Act stated. 

The policy of the Oudh Rent Act is to keep 
the relationship of landlord aud tenant subsist- 
ing in spite of either or both of them and it can 
be terminated only in the manner provided by 
that Act. [P 80 C 1] 

Radha Krishna Srivastava — for Ap- 
pellant. 

AH Zalieer—iox Respondents. 

Judgment.—This is the plaintiff’s ap- 
peal from the decree of the Subordinate 
Judge of Partabgarh, dated 17th May 
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1930, affirming the decree of the Munsif 
of Kunda, dated 24th March 1930. 

The appeal was in the first instance 
posted for hearing before our learned 
brother B. N. Srivastava, J. He thought 
that it involved an important question 
of law which should be decided by a 
Bench of two Judges. Ha accordingly 
made reference to such a Bench under 
the provisions of S. 14 (2), Oudh Courts 
Act, 1925. 

The plaintiff’s case is that the plots of 
land Nos. 507, 548, 581 and 576, measur- 
ing in area 4 bighas 11 biswas and 10 bis- 
wansis, situate in the village of Kathbar, 
pargana Patti, in the district of Partab- 
garh, wep held of him by the defendants 
in the right of statutory tenants, that 
under a registered deed of relinquishment 
dated 21st October 1924 the defendants 
relinquished their tenancy rights in the 
plots in suit in favour of the plaintiff, 
that on such relinquishment the plaintiff 
entered into the possession of the plots 
and that in spite of the relinquishment 
and the delivery of possession the defen- 
dants continued in actual cultivation of 
the plots of land. Hence this suit with 
the relief of possession in respect of those 
plots. It is not necessary for the pur- 
poses of this appeal to state in detail 
the line of defence adopted by the de- 
fendants. 

The lower appellate Court has found 
that the deed of relinquishment of 21sb 
October 1924 was executed by the defen- 
dants and it has further found that tbo 
defendants never surrendered possession 
of the plots in suit in spite of the deed. 
The Court held that the relinquishment 
was ineffectual in law if there was "no 
surrender of possession accompanying it 
and as there was no such surrender in 
the present case the plaintiff’s suit failed. 

In second appeal the only point for de- 
cision is as to whether the view of the 
law taken by the lower appellate Court 
that relinquishment in writing without 
surrender of possession on the part of a 
tenant does nob constitute a sufficient 
right in the landlord to recover posses- 
siun of the plots in question by means of 
a suit in ejectment is correct. 

So far as the deo'sions of the lata 
Court of the Judicial Commissioner and 
of the Chief Court are concerned they 
all seem to have gone one way in holdino 
that a relinquishment by a tenant with^ 
out surrender of possession is ineffectual; 
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S 09 Mt. Saidannisa v. Faiyaz Tlamn (l), 
Nand Run v. Ghhndi Lai (2) ani Mendai 
V. S^jjftd Ah ( 3 ). There is also a decision 
of the Ijoard of Revenue. Sristi v. Rain- 
deo Rai (4) which tends in the same 
direction. In a case decided by Mr, 
(afterwards Sir Edward) Chamier, Binda 
Prasad v. Rajindrn Prasad ( 0 ), there is a 
dictum that a tenant miy relinquish his 
tenancy in favour of the landlord “in any 
manner and at any time by agreement 
with him.' Mr. iiidha Krishen, counsel 
for the plaintitT, cites this dictum as an 
authority in support of the view that a 
bare agreement bet ween tlie landlord and 
the tenant suilices to effectuate a valid 
relinquishment of tenancy. 

We are of opinion that that dictum 
has not this effect. In that case no ques- 
tion arose of the nature which has arisen 
in the present case and it was found as a 
matter of fact that the tenant had sur- 
rendered possession of his agricultural 
holding. 

It appears to us that it cannot be 
doubted that the policy of the Oudh Rent 
Act, I 85 G, is to keep the relationship of 
landlord and tenant subsisting in spite 
of either or both of them and that it can 
bo terminated only in the manner pro- 
vided by that Act. S. 4 (l) of the Act is 
as follows; 

"Xothing ill any contract made between a 
landlord and a tenant before or after the pass- 
ing of this Act shall entitle a landlord to eject a 
tenant or onhvnco his rent otherwise than in 
accordance with the provisions of this Aot as 
aniondcd bv the Ondh Rent ( Aiuendment) Aot 
1921.’* 


Section 52 is as follows: 

“No tenant sliall ho ejected otherwise than in 
accordance with tlio provisions of this Act.” 

These two sections clearly indicate 
that an effectual ojootinent of a tenant 
can only take place wiien tlio procedure 
with reforonoo thereto as prosorihod by 
the Act has been adopted and tliis will 
be so in spite of any agreomonb between 
the landlord and the tenant to the con- 
traiy. Then the Act proceeds to provide 
remedies both to the tenant and to the 

landlonl for determining the tenancy 
Under S. 20 : 

“a tenant shall continue liahlo for the rent of 
his holding unless on or before I5th M \roh 
in any your ho gives to the landlord or lo the rc- 


(1) A. r. U. 102;l Oudh 1=09 I. 0 97 
2) A. I H. 1027 Oiulh M2 = 107 [. 0.‘ IGU. 
(3) A. [. H. 1990 Oudh 09=1-21 I C 3(>i) ‘ 
(1) [10-20] .1 R. n. O,.dhoo3 

(6) [1907] 10 O. C. 235. 
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cognized agent of the landlord notice of his de- 
sire to relinquish the land and relinquishes it 

accordingly.” 

This is the mode of relief granted to 
the tenant in ca-sa he desires to relin- 
quish his holding. It may be empha- 
sized that the section lays down two re- 
quisites for such a result to ensue: (l) 

that the tenant shall give a uotioe in 
writing of his desire to relinquish and ( 2 ) 
that he relinquishes it accordingly. Ifc 
follows that mere expression of the desire 
to relinquish is not enough even in work- 
ing out the procedure of relinquishment 
under the Act. Corresponding to this relief 
provided in favour of the tenant. S. 53 
gives the landlord right to eject a tenant 
by notice or by suit as the case may be. 
If such a notice is served the tenant may 
either contest it by instituting a suit or 
may not contest it at all. In the latter 
case under the provisions of S. 59 his 
tenancy of the land in respect of which 
the notice has been served shall cease 
and S. 60 enables a landlord in cases fall- 
ing under the preceding section to ob- 
tain the aasistanoe of Court to eject a 
tenant. All tlio procedure which a land- 
lord may adopt for the purposes of ob- 
taining the ejectment of a tenant is sum- 
med up in Cl, ( 1 ), S. 108, which provides 
for a suit by a landlord for the ejectment 
of a tenant. 

It was argued by Mr. Rulha Krishen 
that a ralinciuishment by a tenant of his 
agricultural holding is a transfer of his 
interest in bho land and may be enforced 
under the ordinary procedure of law. 
There are two answers to this argument. 
One is that such a transfer is prohibited 
by S. 6 (i), T. P. Aot. This was so held 
by a Bench of the late Court of the Judi- 
cial Commissioner in Jang Bahadur v. 
Rae Raja {^^) find think, if wo may 
say so, rightly. Tlie second answer is 
that the interest of a tenant in the land 
is no more and no less than a possessory 
interest and if possession is not delivered 
it is difficult to characterise such a trans- 
fer as a transfer of that interest. We 
are therefore of opinion that the daoisiou 
of the Court below is ocrrect, 

Tlie appeal fails and is dismissed witii 
costs. 

R . f K . K . A ppea ! d is I ssed . 

(3) [1901] 7 0, 0. 265. ~ 
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Dip Narayan — Plaintiff — Appellant. 

V. 

Siihedar Sinyli and another — Defen- 
dants — Respondents. 

Second Appeal No. 88 of 1931, Decided 
■on 11th September 1931, against decree 
-of Addl. Sub-Jndge, Hardoi, D/- 1st De- 
cember 1930. 

(a) Cosharer — Exclusive possession — Co- 
sharer in exclusive possession of plot in undi- 
vided patti — Other cosharer cannot inter- 
fere. 

A cosharer in au undivided patti who is in ex- 
clusive possession of certain plots of laud is en- 
titled to remain in possession of those plots with- 
out interference by other cosharers: A. I. E. 
1921 Oicdk 146, Foil. • [P 81 C 2] 

(b) Cosharer Land held in common by 
cosharers — Each cosharer is entitled on pay- 
ing compensation to others, to cultivate un- 
cultivated land Rule should be applied after 

consideration of circumstances of each parti- 
cular case. 

In fipplication of the general rule that where 
lauds ar6 held in cominou each cosliarer 1.3 en- 
titled, subject to paying compensation to other 
coshaiors, to cultivate any part thereof not bein^ 
cuUivatcd by other cosharers, the circumstances 
of each particular case have to be considered. 

here after a cosharer had cultivated a plot 
oi laud his khudkasht for fifteen or sixteen years 
and did not cultivate it for one year because it 
was impossible to cultivate it in that year owing 
to land having been flooded and in the next year 
when he wanted to cultivate it he found another 
cosharer in possession and brought a suit to 
■eject him. 

Held: that on the facts it could not be as- 
sumed that the plaintiff cosharer intended to 
give up his exclusive possession of the plot. 

cfP 82 C 13 

11, N. Misra — foi' Appellant. 

Radha Krishna — for Respondents. 

Judgment. — In the suit out of which 
tills appeal arises the plaintiff, who is a 
eosharer in village Chaunsar, District 
Hardoi, sued'the defendants for possession 
of two plots Nos. 1029 and -1030 on the 
allegation that these were his khudkasht 
])lots and the defendants, who are also co- 
sharers in the village, had unlawfully 
taken possession of them in the year 1337 
Fasli. The defence was that the plots 
were lying parti and therefore the- defen- 
dants as cosharers in the village had the 
right to take them into their cultivation. 
The trial Court decreed the plaintiff’s suit 
in respect of both plots and the defen- 
dants, who had cultivated plot No. 
1029 accepted the decree of the trial 
Court. The two defendants who had cul- 
tivated plot No. 1030 however appealed 
'and the learned Subordinate Judge accep- 


tQ;\tlieir appeal and dismissed the plain- 
tiff’s suit in respect of this plot. 

The lower appellate Court acceptel the 
findings of fact of the trial Court. Tliey 
are that the plaintiff was in exclusive 
possession of the plot which he had cul- 
tivated himself from the year 1913, wlien 
he ejected the former tenants, until 1334 
Fasli, that the plot was lying parti in 
1335 and 1336 Fasli owing to'floods wliich 
made it unfit for cultivation in those years 
and that in 1337 Fasli the defendants-ves- 
pondents took possession of the plot and 
cultivated it. The finding of the trial 
Court with regard to the year 1335 Fasli 
IS not correct. The evidence is that in 
the year 1336 Fasli the plot was not fit 
for cultivation on account of floods and 
that m 1335 Fasli the patwari was un- 
able to do any partal owing to his bein^- 

engagel in settlement proceedings and 
therefore had no knowledge of the facts 
about this plot in that year. The khasra 
of ISp Fasli however shows that it ht^ 
been b nig parti for one year, and as ad- 
mittedly the defendants-respondents have 
only cultivated it in 1337 Fasli, the pre- 
sumption is that it was still in the ex- 
clusive possession of the plaintiff in the 
year 1335 Fasli. 


The point for determination in this ap- 
peal lies within a very narrow compass, 
namely, whether on the above facts the 
plaintiff’s possession in 1336 Fasli is to 
be presumed, as was found by the learned 
Munsif, or whether on finding the land 

lying parti the defendants-respondents as 

cosharers in the village had the right to 
bring it under their own cultivation, as 
was found by the lower appellate Court. 

It is well established law and is con- 
ceded by the learned counsel for the de- 
fendants-respondents that a cosharer in 
an undivided patti who is in exclusive' 
possession of certain plots of land is! 
entitled to remain in possession of those 
plots without interference by other co- 
sharers: Thakur Singh v. Nanhiin Siiigh 
(1). The learned Subordinate Judge how- 
ever relied on the decision of their Lord- 
ships of the Judicial Committee in Midna- 
pore Zamindary Go. Ltd. v. Naresh Nara^ 
yan Boy (2), in which it was laid down 
that where lands are held in common 
each cosharer is entitled, subject to pav- 
ing compensation to other cosharers, to 

(1) A. I. R. 1921 Oudh 14G. 

(2) A. I. R. 1924 P. G. 144=60 I. C. S27=5i r 

A. 293=51 Gal. 631. ' 
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oultivale any jiail tlieieof not lioinj* cul- 
livafor] \)\ other coshavcvs. This is no 
rlouht the general law, Imt in its applioa- 
tion the c*i rcnnistances of cacli ]uivticiilar 
ease have to he considerctl. Jn the pre- 
sent case alter the plaintiff had cult ivatecl 
ilie plot in Uhudkasht for 

lifteen or sixK'en yeaisho did not culti- 
vate it for «*n(' \(‘ai- because it was im- 
possible to cultivate it in that year owinj* 
to the land haviii;-; hei*n fh’oded. When 
he wished to cultivate it in the followini^ 
>ear he found that t he delendants-respoti- 
dents luifl taken po>v'(‘ssion of it. On 
these tacts it cannot he assumed that the 
plaintilY ever intended tojtive up his ex- 
elusivo i)ossossion of the plot. lie was 

only forced hy circumstances hevcmd his 

• • 

control to leave it uncultivated in the 
year BSdfi Fasli. fn my opini(tn thcre- 
foro the conclusion of tlic learned Munsif 
that the plaintiit did not al)and()n posses- 
sion of the plot is souivd and the decree of 
(he lower app.ellatc Coin t cannot ho sup- 
ported. The trial Ccairt found that the 
damages to which the plaintilY is entitled 
to recover fiom the defendants in respect 
of this iiiol were Bs. .‘iO-S-O. 

1 accordingly allow t he api)eal, set aside 
1 lie deci the lower appellate Court 
and restoie Mu' decree of tlio trial Court. 
'Phe appellanl will f^et ■ his costs in this 
Courl and in Mie lower appellate Court. 


]{.M. R.K. 


Apihutl (i! lowed. 
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VASTA^• A, .1. 

Ml. Jhisoiiii lUnuli A //i/ jn/ ?/r 
.\ppelian(. 


Sri. 


riainiitV 


V. 


(umhar llajam -Delen.lani — liespon- 
deut. 

l-'list Al)pe;il No. ,,t ]V,.i,|^vl 

on !),hSo,.(c.nlHn- 11)31, .loovo. of 

Sul)-.h,a{.o, Sifainu-, ])/- L'llh IVhruarv 

In.u). 

Trusts Act (1882), Ss. 50 & 69- | selling 
l>.s rights under a pro note executed by i:~l 

holding decree of sale by assignment - 

signing decree to ( who undertook to satisfy 

IS entUleVt" Pro note Purchaser of pro note 
entitled to recover amount due on it from ('. 

■ ''>■ iiii Miis of a deed to /) lii< 

nt: Its undo,' a pnvuotoof a oortain date oN.aaUod 
Ins lavotu- l,v who ludd a d.vivo of 1 , 

--pnnont.a, the i,a-i. of a nua toaoo-d'-, d an^ 


who assigned the decree in favour of C laying C 
under the obligation of satisfying the debt due oi 
thc pro-note executed by him (/i) in favour of .* 
out of the consideration of the deed of a=signmenti 
/> is entitled to recover from C the amount due 
on the pro-note bought bv him from . 1 : Gamlu 
V. Oandu, (I 8 S. 0 ) 30 C/i. D. 57; 41 CaL 137 and 32 
All. 410(P.G.), Rcf.\ Tweddlc v. . U/an.on . (ISGl t 
1 B. A' S. 31)3, 7iot Foil. [P S4 C 1] 

.!. P. Sen and 5. C. Das — for Appellant, 

AkJtlfPc Husain — for Respondent. 

Judgment.— This is the plaintiff's ap- 
peal from the decree of the Subordinate 
•Tudf:;e of Sitapur, dated ‘24tli February 
1030. The facts are as follow s: 

One .\mir dahan Begam was indebted 
to Na(ii Ali Khan in tlie sum of Rupees 
8.512-12-0 under a pvo-note of February 
1023. Amir Jahan Begam also held a 
decree of sale by assignment (Ex. 4) in 
res|H'ct of certain zamindari property on 
I lie basis of a deed of mortgage dated 12th 
Juno 1908. The decree was i^assed by 
llte Court oi the Subordinate Judge of 
Sitapur cm 12th June 1918 (Ex. 3). Cn 
4th Fohruary 1920 she assigned the decree 
just now mentioned in favour of oue 
Akhtar Begam for a consideration of 
Rs. 10.000 (Ex. 1 ). In Mm deed id as- 
signment tlm assignee was laid under the 
ohligation of sat isf ying t ho debt d\;o under 
the pro-note of 2Sth February 1923 in 
part consideration of the assignment. Cu 
9th Juno 192(1 Naqi Ali Khan sidd his 
rights \miler the pro-note of 28th Febru- 
ary 1923 to the plaintiff by nteans of a 
deed of that date for a sum of Rs. 7.000 
(Ex. 2). Akldav Begam Itas since died 
and on her death the name of Gauhar 
Begam. her daughter and rei>iesentativo- 
in-interost, was hrouglu on the deciw 

dated 12th June 1918 already referred to. 

% 

Cn X'lxU Aug\;st 1929 Gauhar Begam de- 
tained a personal decree for a sum of 
Rs. .'>0,000 against the judgment-debtor- 
of the decree of 12th Jutee 1918 in pVace 
of t he decree for sale. 

In the suit, out of which Miis appeal 
arises, t ]\e plaint itY seeks to recover the 
debt due under the pvo-note of 28ih Feb- 
ruary 1923. Gauhar Bogans is doferi- 
dant 9 in tlie s\tit. The learned Subordi- 
nate .liulge decreed th.e pl.umitV's claim as 
against all the defendants except Gauhar 
Begam and dismissed it as against her. 
Tlie latter part of th.e decree ischallongel 
in appeal. The ground of the learne I 
Suhoivlinate ludge’s dcci-ion is twofold: 

( 1 ) that as Naqi AH Khan was no ixnty 
to the eontract of sale of 4th Fehvu.wx 
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1926 the plaintiff has no right to main- 
tain the suit against Gauhar Begam; and 
(2) that the consideration which moved 
from Amir Jahan Begam has not yet been 
realized by Gauhar Begam inasmuch as 
she has obtained only a simple money 
decree against the judgment-debtors of 
the decree whicli was the subject-matter 
of the sale. 

We are of opinion that the appeal suc- 
ceeds. The common law doctrine 
"that no straaget to the consideration can take 
advantage of a contract although made for his 
benefit” 

was laid down in the case of Ttoeddle v. 
Atkinson (l). It was stated in the words 
quoted above by Wightman, J. Cromp- 
ton, J., said 

“that the plaintiff cannot succeed hinless this is 
an exception to the modern and well-established 
doctrine of the action of assumpsit.” 

He further said 

that the^ promisee cannot bring an action unless 
the consideration for the promise moved from 
him.” 

In the judgment of Blackburn, J., 
occurs the following: 

“Mr. Mellish admits that in general no action 
can bo maintained upon a promise, unless the 
consideration moves from the partv to whom it 
is made.” 

On a careful consideration of tlie judg- 
ments of the learned Judges who decided 
the case of Txoeddle v. Atkinson (l) it is 
clear to our minds that the plaintiff’s ac- 
tion in that case was founded on a pro- 
mise but had failed for the reason that no 
consideration for the promise moved from 
the plaintiff. The decision would there- 
fore be applicable to cases in India if it 
were necessary in this country that the 
consideration for a contract must move 
from the plaintiff suing on the contract. 
As pointed out by Jenkins, C. J., in the 
case of Dehiiaraijan Diitt v. llam Sadhan 
Mandal (2): 

“we have a definition of consideration which is 
wider than the requirement of the English law: 
S. 2 (d). Contract Act.” 

The doctrine enunciated in Tiveddle v. 
xHkinson (l) does not exhaust the whole 
law applicable to this class of cases. This 
was pointed out by their Lordships of 
the Judicial Committee in the case of 
Khivaja Muliaviviad Khan v. Hnsaini 
Begam (3). Another rule of law is the 
rule acted upon by the Courts of Equity. 
This rule was stated by Lord Hatherley, 

(1) [1861] 1 B. 3. 393=121 E. R. 762. 

(2) A. I, R. 1914 Cal. 129=41 Cal. 137=20 

I. C. G30. 

(3) [1910] 32 All. 410=37 I. A. 152=7 I. C. 237 
(P. C.). 


L. C., in Toitche v. ^letropolitan Railway 
Warehousing Co. (4), which was referred 
to by Jenkins, G. J., in the case just now 
mentioned. In that case one Walker and 
the Metropolitan Railway \\^(irehousing 
Co. had entered into an arrangement by 
means of a deed. Walker was to receive 
a certain sum of money from tlie com- 
pany for the benefit of the plaintiffs. The 
company not having handed over that sum 
of money to Walker, the plaintiff sued the 
company. Lord Hatherley said: 

“But I tliink I am jastified iu holdiug that the 
plaintiffs have a right to come here and obtain 
the benefit of the arrangement entered into bet- 
ween Walker and the Company. Davenport v 
Bisliopp (5) and Gregory v. (0 are 

authorities to that effect.” 

At the end of the judgment his Lord- 
ship said: 

“The case comes within the authority that 
where a sum is payable by A. B. for the benefit of 
0. D., C. D. can claim under the contract as if it 
had been made with himself. It is possible that 

alker may, as he states in his answer, not be 
under any personal liability to tlie plaintiffs, but 
I think that, on the evidence, the plaintiffs were 
to be paid when Walker got the money, and they 
knew that by the articles of the company he was 
to be paid.” 

The last part of the above quotation 
answers the second gtound of the learned 
Subordinate Judge’s decision also. Gauhar 
Begam has already obtained a decree for 
the sum of Rs. 30.000 and she can he 
made liable for the plaintiff’s claim only 
to the extent of the assets she may re- 
vive or might have received from Akhtar 

Begam. She is certainly not personallv 
liable. 


In Gandy v. Gandy (7) at p. 67, Cot- 
ton, L. J., stated the same rule in the 
following words; 

_ ‘‘If the contract, although in form it is withal 

IS intended to secure a benefit to B so that B is 
entitled to say he has a beneficial right as cestui 
que trust under that contract, then B would in a 
Court of Equity, be allowed to insist upon and 
enfoi-ce the contract. That, in my opinioi, is the 
yay in which the law may be stated.” 

Cotton, L. J., also consitlere.d the deci- 
mon of Lord Hatherley in the case of 
Touche V. Metropolitan Railway Ware^ 
JiousuKj Co. (i), already referred to, and 
disuiiiguisned It on the facts of tlie case 
before him. In re Empress Engineeriny 
Co. (8) Jessel, M. R., dealins with 
'”(4y[1871] 6 Ch. 671. ^ 








(7) [1885] 30 Ch. D. 57=54 L. J. Ch. 1154 

L. T. 306=33 W. R. 803. ^ 

(8) [1881] IG Ch. D. 127=43 L T 7i0 
W, R. 342. 
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Touches ease (4), said in the course of the 
ar^umen t : 

“In that ca'=;o the Lord Cliancellor finds, as a 
lai t. that Walker was to receive tlic money as a 
irustec for the ]flaintjfTs. If you can make out 
that Jones and Pride arc cestui quo trust that 
alters the ca^^c. It appears to me that they are 
not. The i^romotcrs were liable to Jones and 
T’ridc, who arc simply their creditors. .1 being 
liable to L', C agrees with A to pay 1). That 
docs not make /i a cestui que trust.” 

In the deed ot sale dated 4th February 
;192(> tlic vendee, that is Akhtar Bogam, 
;is clearly laid under the obligation of 
liaying tbe sum of Rs. 8,51^2.12-0 in dis- 
:cbarge of tbe pro-note dated 28th February 
:1923. She l^eing a j^arty to this trans- 
action must be taken to liave accepted 
'the ol:)ligation. She is therefore a trustee 
|for tlic dischai'ge of tbe liability of Amir 
iJaban Begam for tbe debt due under tbe 
;])ro-nole and tbe holder of the pro-note is 
jtlic beneficiary. This being our intcr- 
iprctalion of the deed of 4th February 
|192() it follo\vs that tbe creditor, that is 
;tbo beneficiary now rejircscntcd by the 
; plaintiff, is entitled to call upon the trus- 
jtcc or lior ropresentative-in-interest, Gau- 
jliar IVygam, for tbe execution of the trust. 
18. 50, Trust Act, 1882, enacts that 

“every heueficiary is entitled to have the inten- 
tion of the author of the trust specifically execu- 
ted to the oxtoiit of the beneficiary’s interest.” 

Section 00 of the same Act is as follows: 

“Svery person to whom a beneficiary transfers 
his inl'-rcst hns the rights, and is subject to tlu' 
liahililic's. of ll\o honeficiary in respect of such 
interest at the dale of the transfer,” 

In support, of bis decision the learned 
Subonlinato dudgo has reforrel to a deci- 
sion of the late Court of the Judicial 
Commissioner of Oudh in Kidar Nath v. 
Jlira Lai (0). Tl\e judgment in that case 
(dearly proceeded on the side ground that 
a Iverson not a j^arty ti^ a contract is not 

ontitlcl to enfmeo it. This is merelv a 

% 

statement of the general rule of the Com- 
mon law; and tbo application of the rule 
oi law on which wo roly in tbo ju'esont 
case does not appear to have cither arisen 
or eonsidore 1 in that case. 

On behalf of tbo rospondoni we wove 
also roforrod to a recent Full I'ench deci- 
sion of tbo iligb Court at Madras in 
Siibhii Chclti V. Arnnachalam Chcttiar{l0). 
Tim substance of tbe judgments delivovod 
by the learned .ludges of tbo b\dl Bench 
is correctly, if we may say so. reproduced 
in the Imad-notc of the report and it is as 
follows: 


(u) [mo2] f) o.c. L>.ar). 

(10) A. 1. U. I'.rU) Mad. 

kfad. -JTO 


ns-J=:P2t I.O. 65=5:1 


‘‘Where on a contract between A and B 
agrees to pay a sum of money to C and no more 
circumstances appear, C being a stranger to the 
contract, cannot sue B for tbe money, though all 
the parties to the contract are parties to the suit. 
This is the general rule, though some exceptions 
to the rule arise under the following circum- 
stances, e g., (a) where B afterwards agrees with 
C to pay him direct or becomes estopped from 
denying his liability to pay him personally; (b) 
where tlie contract between A and B creates a 
trust in favour of C; (c) where the contract 
charges the money to be paid out of some im- 
movable property; or (d) where it is due to C 
under a marriage settlement, partition or other 
family arrangement.” 

The case before us falls within Exceji- 
tion (b). 

The jno-note of 28th February 1923 has 
nofc been luoducod in the case. On the 
evidence tbo learned Subordinate Jvidge 
held that tbe loss of tbe aforementioned 
pro-note was established. Ho therefore 
allowed secondary evidence to be produced 
in luoof of tbe pro-note. On behalf of 
tlio respondent it was contended before us 
that tbe learned Subordinate Judge’s find- 
ing as to tbo loss of the pro-note was not 
correct. \Ve reject this content ion. It is 
not tbe respondent's case that tbo debt 
duo under the prc^-nolc bad over been ro- 
l)aid by any body. Tlio idaintitY there- 
fore bad no motive in putting forward 
tbo case of the loss of tbo pro-note unless 
it were a true case. The evidence with 
which tbe learned Subordinate dudge was 
satisfied is that on tbe transfer of the 
ino-note by Naqi Ali Khan to tboplaintitY 
the lu'o-note in I'luestion was banded over 
by Naqi Ali Klian to the plaintilY’s agent 
Sardar Husain, at tbo registration office. 
Sardar Husain lost it. lie was not pro- 
duced as a witness, because he had left 
tbo idaintilY's service. AVitnesses Barh- 
ma Bin and Ahmad Shah support the case 
of tbe loss of the pro-note. Wo have also 
before us the police report (Ex. 1. r.w. 1) 
which shows that on 11th Juno 1928 
Sardar Husain reported at the police 
station of Misrikh that ho had lost the 
ju-o-note of 28th February 1923. 




The plaint llY has claimed a sum of 
ds. 12.000 in this suit. This comprise 
he principal and interest at the rale of 
2 per cent per mensem. She has rolin- 
luishod Es. 113-5-4 out of the total 
imount of Rs. 12,113-0-4 duo on the pro- 
mote. Wo are of opinion that the plaint itY 
'annot got a docroo for more than the 
mm of i\s. 8.512-12-0 as against the vos- 
iHmdont Gauhar Begam. It was for thi 
unount of monev that the obligation to 
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Dwarka Nath 

leimy was imposed upon Akhtar Begam 
and accepted by her. 

We accordingly allow the appeal; and 
in addition to the decree passed by the 
lower Court against the other defendants 
to the suit we pass a decree in favour of 
tiie plaintiff against Gauhar Begam also for 
the sum of Es. 8,512-12-0 with interest 
at 6 per cent per annum from the date of 
the suit to the date of realization. The 
plaintiff will also be entitled to her costs 
in botli the Courts in proportion to the 
sum of money hereby decreed. The decree 
will be executable only against the assets 
of Akhtar Begam which might have come 
or may come into the hands of Gauhar 
Begam, 

K.N./r K. Order accord iitrjhj. 
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Raza ard Smith, JJ. 

Divarka Nath Singh and others — Plain- 
tiffs — Appellants. 

V. 

Mt. Baj Bani and others — Defendants 
— Respondents. 

First Appeal No. 96 of 1930, Decided 
on 14th August 1931, against decree of 
Sub-Judge, Sitapur, D/- 14th July 1930. 

(a) Hindu Law — Applicability — Hindu d 3 dng 
as Christian is governed in matter of succes' 
sion by Succession Act. 

A Hindu convert to Christianity who dies a 
Christian is governed by the Succession Act in 
the matter of succession and cannot elect to 
continue to be governed by the Hindu law of in- 
heritance : A. J. R. 1922 P, C. 14, Foil. 

[P 87 C 1] 

(b) Succession Act (1925), S. 213 — Person 
governed by Succession Act executing will — 
Claim based upon such will — Probate must be 
obtained before it can be established. 

Where a person, who at the time of his death 
is governed by the Succession Act, 1925, executes 
a will, a claim based upon such will cannot be 
established in a Court without obtaining probate 
of the will under S. 213. [P 87 C 2] 

B. B. Lai, B, N. Harkauli, Girja Shan^ 
Tear, P. L. Baiierji and Kismat Bai Jag- 
dhari — for Appellants. 

Chhail Behari Lai, Wasim Ali Zaheer, 
Bhagivati Nath and Salig Bam — for Res- 
pondents. 

Judgment. — This appeal arises out of 
a declaratory suit. The dispute in this 
case relates to the property of Thakur 
Shankar Bakhsh Singh, who died on 24th 
July 1922. The property is specified m 
Lists 1 and 2 attached to the plaint. The 


V. Mt. Raj Rani 

Court of Wards had assumed the superin- 
tendence of the property of Thakur Shan- 
kar Bakhsh Singh on 11th July 1901. 
After the death of Thakur Shankar Bakhsh 
Singh, the Court of Wards recognized his 
widow Mt. Raj Rani (defendant 1), as the 
absolute owner of the entire property, 
under the will of Thakur Shankar Bakhsh 
Singh, dated 19th June 1901 and mutation 

was duly effected in her favour by an 
order of the Revenue Court. She exe- 
cuted two deeds of gift in favour of defen- 
dants 2 to 10 in respect of certain pro- 
perty out of the property in dispute on 
IGth August 1927. 

Defendant 2 is the daughter of Raj Rani. 
Defendant 6 is the son of Mt. Raj Rani’s 
daughter, Mt. Parmeshri (since deceased). 
He is the father of defendants 3 and 10. 
Defendants 7 and 8 are the sisters of 
Thakur Sliankar Bakhsh Sin gh, deceased. 
Defendant 9 (since deceased) was the Avife 
of defendant 3. 

The plaintifi’, Chaudhvi Ganga Bakiish 
Singh, was a cousin of Thakur Shankar 
Bakhsh Singh, deceased. He brought the 
present suit for a declaration that the 
transfers made by defendant 1 in favour of 
the otlier defendants on 16th August 1927, 
were not valid and binding on him after 
the death of defendant 1, and that he was 
the owner of the property in suit. He 
based his title on a will alleged to have 
been executed by Thakur Shankar Bakhsli 
Singh on 28th July 1904. He alleged 
that defendant 1 had a mere life-interest 
in the property under that will. Ho 
questioned tiie genuineness and validity 
of the will of 19th June 1901, and set up 
the will of 28th July 1904, as the last 
will of Thakur Shankar Bakhsh Singh, 
deceased. He alleged further that should 
both the wills be held to be invalid and 
ineffective, Thakur Shankar Bakhsh Singh, 
who was a Hindu, must be held to have 
died intestate and he (plaintiff) was enti- 
tled to claim the property as the rever- 
sionary heir of the deceased under the 
Hindu law, subject to the life-estate of 
defendant 1 (the widow of Thakur Shankar 
Bakhsh Singh). 

He alleged also that according to the 
custom prevailing in the family of Thakur 
Shankar Bakhsh Singh, daughters and 
daughters’ children were excluded from 
inheritance, and could claim no right to 
or interest in the property of the deceased 
in the presence of the reversionary heirs 
of the deceased. 
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The claim was resisted b^■ the clefen- 
dants on various f^rounds. They denied 
the genuineness and validity of the will of 
28th July 1904, and set up the will of 
lOtln June 1001. which was executed by 
Thakur Shankar Bakhsh Singh before the 
Court of Wards had assumed charge of his 
estate. They alleged tlmt Tlialcur Shankar 
Bakhsh Singli laid embraced Christianity 
in 1887. and was formally baptized on 
27th August 1902. tliat he remained a 
Cliristian till his death, and that the suc- 
cession to his property must be governed 
by the Succession Act. and not by the 
Hindu law or custom. They pleaded that 
the suit was not maintainable as the plain- 
tiff had not obtained probate (or letters of 
administration) of the alleged will of 2Sth 
July 1904, as required by law. 

Tlie j^laintitl alleged, in reply to tlieso 
jdoadings that though Thakur Shankar 
Jkakhsli Singh had gone through a form f>f 
conversion to Christianity, he never )>ro- 
lessed that laith. noi' did he act orconduct 
himself as such, and even if he he con- 
sidered to ha^ e been a Christian at his 
death, he was in the matter of succession 
.i;o\'erned by Hindu law and custtmi. to 
^\hich lie was subject liefore his conver- 
sion to Christianity. Ho alleged further 
that 1 liakur Shankar l^akhsh Singh died 
a Hindu, having been reconverted by the 
Ar>a Samaj of Ijiicknow. which performoil 

his Shuddhi (purilication) on 7(h Novom- 
hor 1920. 


Ciiaiulhuri Clanga. Bakhsh Singh (plali 
t itl) (1 icil during t lie pendency of the su 
and his legal rtqu (^sentat ives and trail: 

loree \\er(' then brought on the rccovil i 
his place. 

Tlu' pleadings gave rise lo the followir 
issues : 

b (a) ilia Tliakm- :Sh;inkar Uaklidi Sin-h eii 
‘•oico Chnslianity. as alU^gtal in para. -U (of ll 

of di'fon.lauts 1 ami A) ? 

0\1 Bid li(> ivconveit to HindiuMu and wa- li 
Nuddlii porfoniiod on 7tli _\ovmnlH«r 1U20 ; 

allar.,,d l.y tho plaint ill., ? 

W) Oid Thakur Sliankar P>akl»di Sin-h loi 
Unuo U. Uc hy lli„du lau and fami 

custom ,;yrn afirr Ins oonviMa ion (to Ohristianitv 
Jsthcsinlnot mainlainahh^ a. tho plaii 

ir f on .a- hdtors of adinini 

nation to (lu‘ will of gsth Juh lUOl a- all 


* 


(•') l>ia 'riialou- Sli.niU.n- Sin-h o' 

( 0 I'ul l.otourl of \Va„U ,vit)>t,oia it< ... 

It as I'tloKoa l.y U„- a.-f.-.ulaiiN H so. \vl 
vas elTool ? 


(c) Was its execution obtained by undue in- 
fluence and is the same invalid, as alleged by the 
defendants ? 

(d) Was it unreal aud not intended lo be given 
effect to, as alleged by tho defendants? 

(e) Was it subsequently revoked, as alleged by 
the defendants in paras. 37 and 38 ? 

4. (a) Is the will dated 19tli June 1001, tho 
only operative and valid will, as alleged by defen- 
dants ? Was it executed bv Thakur Shankar 
Bakhsh Singh ? 

(b) Has this will been revoked, as alleged bv 
the plaintiffs ? 

(c) W hat estate did defendant 1 take under this 
will, if it stands unrovoked ? 

5. Arc daughters and their children excluded 
by custom obtaining in tho familv of Thakur 
Shankar Bakhsh Singh ? 

0. Are Dwarka Nath, Ajudhia Nath and Tri- 
hhawau Nath (sons of tho plaintiff) necessary 
parties, as alleged in para. 48 ? 

7. Is the court-fee paid ixisufficient ? 

8. W^^s Nihal Chaud adopted by India jit ? If 
so, was it valid ? 

It should be noted that the suit was 
hied in Se|)temher 1928. The principal 
contesting defendants filed their written 
statements in March 1929, and tho plain- 
titl filed his replications in April 1929. 
The issues were framed on 4th ^lay 1929. 
The plaintiffs examined some witnesses, 
and then they made an application on 27th 
May 1930. The application is in the fol- 
lowing terms : 

“ (1) That the plaintiffs have closed their evi- 
dence except in rebuttal. 

(2) That the plaintiffs have failed to secure 
evidence much lo^s prove that Thakur Shankar 
Bakhsh Singh was reconverted into Hinduism. 

(3) That tho plaintiffs have thei'oforc to admit 
and do hereby admit that Thakur Shankar Bakhsh 
Singh was a Christian at his death. 

(4) That i'ssuo'i *(1) -(’0 and *(1) (b) decided 
against the plaintiffs ‘and in favour of the defen- 
dauts. 

The trial Court accordingly decided is- 
sues (l) (a) and (l) (h) against the^ plain- 
tiffs on 27th Mav 1930. The defendants 
then made an application on 31st May 
1930. stating that tho two issues (l) (a) 
and (l) (b) having been decided against, 
the plaintiffs, the suit was not luaintain- 
ahle. as they had not obtained probate 
or letters of administration, and, that 
issues (l) (e) and (2) might be decided 

first. Thev intimated also that bv reason 

• * 

of the plaintiff's admission mentioned 
above, they did not propose to produce 

anv oral evidence on anv of the issues ex- 

% % 

cold to prove the revocation of the will of 
28th July 1904, and to prove the will of 
1901. and to establish the plea of undue 
infiuonce regarding tho will of 1904. Thev 
stated further in their application that- 
all tho questions relating to tho execution, 
validity and revocation of theallegtxl will 
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of 1904: could be decided only by the 
Court granting probate. 

Notices were accordingly issued to the 
opposite party requiring them to appear 
and argue issues (l) (c) and (2) on 12th 
July 1930. The trial Judge heard the 
arguments advanced by the parties on 
both points and then recorded his findings 
on issues (l) (c) and (2). He found issue 

(1) (c) against the plaintiffs following the 
ruling of their Lordships of the Judicial 
Committee in thecaseof Kamawati v. Dig- 
bijai Singh (l). That case is an authority 
for the proposition that a Hindu convert 

Uo Christianity, who dies a Christian, is 
'governed by the Succession Act in matters 
jof succession: and cannot elect to continue 
jto be governed by the Hindu law of in- 
heritance. He decided issue 2 also against 
qhe plaintiffs. The result -was that the 
suit was dismissed with costs on lltli 
July 1930. 

This appeal was filed in this Court on 
13th October 1930. 

The appellants’ learned counsel has not 
questioned the correctness of the finding 
of the learned trial Judge on issue (l) (c) 
in the course of arguments before us. He 
lias addressed no arguments to us on tliat 
jioint, but has confined his arguments to 
the finding on issue 2. He contends 
that the suit should not have been dis- 
missed, but that time should have been 
given to the plaintiffs to produce the pro- 
bate. We understand that the iilaintiffs 
applied to this Court for probate on 
5oth/28th October 1930 more than three 
months after the dismissal of their suit. 
That case is still pending in this Court. 
Tlie appellants’ learned counsel has referred 
to the following authorities : Chandra 
Kishore Bay v. Prasaima Kumar i Dasi 

(2) and Chant Chandra Framanik v. 
Nihush Chandra Kundu (3). 


These cases are authorities for the pro- 
j^osition that S. 213, Succession Act (Act 
39 of 1925), laj^s down that an executor or 
legatee cannot establish his claim before 
obtaining probate or letters of administra- 
tion, as the case may be, and so this sec- 
tion is no bar to his bringing a suit before 
olitaining probate (or letters of adminis- 
tration with will annexed), provided that 
it is obtained before the hearing, or at any 


(1) A. I. R. 1922 P. C. 14=64 I. C. 559=48 

I. A. 381=43 All. 525 (P.C.). ' 

(2) [1911] 38 Civl. 327=33 I. A. 7=9 I. C. 122 

(.3) A.^'l. ^R. 1923 Cal. 1=74 I. C. 030=50 
Cal. 19. 


rate before the decree. The relevant i)or 
tion of S. 213 is as follows: 

“No right as executor or legatee can be establi- 
shed in any Court of justice unless a Court of 
competent jurisdiction in British India has gran- 
ted probates of the will under which the right is 
claimed, or has granted letters of administration 
with the will or with a copy of an authenticated 
copy of the will annexed.” 

Tiie question is: Should tlie trial Court 
have stayed proceedings to enable the 
plaintiffs to obtain probate of the will in 
question from the Court of competent 
jurisdiction ? We think this question should 
be decided against tlie plaintiffs. It has 
not been contended before us that the 
learned trial Judge was bound to grant 
time to the plaintiffs for the purpose of 
obtaining probate of the will and pro- 
ducing the same in Court. We have not 
been referred to any authority on that 
point. It is true that it is not a condi- 
tion precedent to the filing of the suit 
that probate sliould he obtainel. The 
plaintiffs could commence the action be- 
fore probate. However having regard to 
the circumstances of the case, we are of 
opinion that the learned trial Judge was 
not wrong in dismissing the suit after tlio 
application dated 27tli May 1930, men- 
tioned above, was made to him by or on be- 
half of the plaintiffs. It appears that the 
plaintiffs were aware of the fact that 
Thakur Shankar Bakhsh Sing'n had really 
embraced Christianity and that he died a 
Christian. However they contended that 
he died a Hindu having been re-converted 
by the Arya Samajof Lucknow in Novem- 
ber 1920. This statement does not appear 
to have been made in good faith. This is 
clear from their own admissions in their 
application of 27th May 1930, mentioned 
above. They made tlie application ad- 
mitting the true facts and asking the 
Court to decide issues (l) (a) and (l) (b) 
against them and in favour of the defen- 
dants. They closed their evidence at the 
same time. The case was thus ripe for a 
decree. AsThakur Shankar Bakhsh Singh 
had admittedly embraced Christianity 
and was a Christian at the time of his 
death, succession to his estate was gover-i 
ned by the Succession Act, and as the: 
plaintiffs based their title on the will 
alleged to have been executed by him they 
could not establish their claim before 
obtaining probate of the alleged will un- 
der S. 213, Succession Act. The trial 
Judge had no jurisdiction to try other 
issues relating to the will or wills of 
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Tiiukur Sliankar Baklish Singh after the 
a hiiission nientionel above liacl been made 
ijy llie j)IaintilTs. 11; is true that the ori- 
ginal pluintiti had aske 1 tlie trial Court 
lo give him time to obtain probate, but 
tlic present plaintilTs made no such prayer 
after they made the application dated 

ti7tb r^Tay 1030. Para. 53 of the replica- 
tion of t!ic original plaintill runs tluis: 

"Tliat if the Couit slionkl find in favour of the 
will j^ct up by the plaintiff, but con.^iders pro- 
bate nccc.s-;arv. it should grant time to the plain- 
tifit for the purpose Jind no suit can he dismissed 
merely on sncdi ground.” 

It is clear tliat the trial Court could 
not try the issue or issues relating to the 
will in (luestion. it could not Iherel’oro 
grant time to the plaintiffs for obtaining 
probate of the will after giving its t’md- 
mgs in favour of the will set up by llie 
plaintilTs. as prayed in para. 53 of the re- 
plication mcntionel above. The i)laint ill's 
made no attempt to obtain probate of the 
will in (luestion evcti after hling the pre- 
sent suit. Tliey made no such attempt 
for some montlis oven after tbev decided 
to make I iic applicat ion datcil May 

11)30 to the trial Court. Thev made no 

% 

rciiiost for grant of time to the Court 
e\en after they made Ibo application to 
the Court and (ho Couit tixed 12tii Julv 
1030, for arguments. The learned trial 
Judge has ma le llie following observation 
!n !i:s ju Igmcnt : 

"Again as noted above the plaintilTs have elo>ed 
<'videnee thinking lhat the produelion of the p-ro- 
hate or letters of admini>lralitm is iNidess. and 
ihey cannot now rc'iuc'^l, neilluu' in fact Ihev 
have made anv re.iue-t, for grant of lime to eu- 
.ilth' ti) seeure llu' same fiom some eompelont 
Court.” 

It is notleealilo that the plaintilTs made 
I bo applicat ion ft)r probate ti>tiio Court 
ul comj)i'(enl jui isdiet ion more than throo 
moni lis at t er 1 bo dismissal of t lieir suit. 
It shouKi also be i't)rne in mind lliat iho 
oN’idenco pri>iueol by tbo plaintilTs was 

*juito insulliciont (o jirovo the alleged 

title, 'riiey could not establish tlioir 
claim h'gally in tlie trial Court Indore oh- 
taining probate from tlie Covirt of com- 
petent jurisdiction. 'L'lie plaint ill's do not 

sulTer in am' wav bv the dismissal of 

* > « 

llieirsuit. d’bey can again s\ic for iho 

■''.line dechu at ion cn pa\ nient vd' a eourt- 
Icc o( l\s. 1(1 enilv. if tliev succee 1 in ob- 
I ainlng the prol at e of t lie will in quest ion 
irom theComt ol eomindent jui Isdict ion. 

in our t>pinion tlu' learne I trial .ludge 
'A as not w inmg in dismissing the suit, in 

t no ciicumstanees nu'nthuiei above. Wo 


can find no giound for interference and 
dismiss the appeal whth costs. 
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Wazir Hasan, C. J. and Srivastava, 

Sheo Dularc and another — riaintifi's — 
Aptiellants. 

V. 

Jagannath and others — Defendants — 
Respondents. 

Second Appeal No. 237 of 1930, Decided 
on 1 jth October 1931, against decree of. 
llist. Judge, Unao, D/- 5th May 1930. 

Transfer of Property Act (1882), S. 55 (4)' 

— Lien of purchaser of immovable property 
on property purchased is ineffectual against 
transferee for value without notice. 

Jt is a well-established principle of eqv.dy lhat 
.1 purchasi-r of rminovable property has a lieu on 
the property purehas '. This principle is ro- 
cogni/.cd in S. 55 (4) of the Act. The lieu will 
however Ivo incfTcetnal as against a tran>ferec for 
value with-^ul notice. But where a pureh.ase is- 
made at an auction sale with complete notice ol 
a previous mortgage deed containing all the facts- 
giving rise to the cHiuitics claimed the lieu wilt 
not he iuoffeetual: .1. I. R. lO'^O Ou th 17.*^; Rose 
v. Wasten. (l«0l) 10 }[. L. C. 072; W'hitehrc .ir. S: 
Co. Ltit. v. Waft, (1002) 1 C/i. 835; 22 Cal. UOU 
(P.r.)aud .1.1. R. 1021 r. C. 133, Ref. [V 00 C Ij 

M. Wasim, Khiiliqui:avurtt and AU> 
Zahcc ) — for Appel bin Is. 

A.P. Sen, Zahur Ahmatl, Hnsein and. 
]]ha{iu\iti Xiith . — for Respondents land 2. 

Judgment. — This is the plaintiffs’ ap- 
peal from the decree of the District Judge- 
of Unao, dated 5th May 1930. reversing 
t he decree of the Additional Subordinate 
Judge of the same place, dated 30th. 
August 1929. 

'i’lie facts of this case arc somewhat 
complicated and the points of law raised 
on behalf of the plaintiffs at Die hearing oC 
the ai>peal wore several, ^^o have taken 
time to consider our judgment and ha\ ing 
regard to the opinion which we Ivave 
formed on one of these questions of law, 
it is not necessary either to slate all iho 
facts or all tlio questions of law. 

The necessary facts bearing on ihe deci- 
sion of this appeal may thus be stated 

chronologically. 

17f// 1911— Shoo Dulave. the fa- 

ther eff the defendants l\eilai> ^lahipat^ 
Bishnunath and Gauri Shankar executed a 
deed of mortgage in respect of 1 biswa o 
hiswansis shave out of lt> annas shaio- 
situate in the village of Makoor, parganmv 
Jhalolar Ajgain. in Uie district of UniRV 
in favour of Jagannath who is the chio£ 
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dGfendant in tliG suit, out of which tliis 
appeal arises. 

20i/t June 1917. It appears that one 
Sri Krishna had obtained a simple money 
decree against Sheo Dulare and in execu- 
tion of that decree he had attached and 
put np to sale the 1 biswa 5 biswansis 
share already specified. To this attach- 
ment and proposed sale the four sons of 
Sheo Dulare raised objections on the 
ground that their 1 biswa share was not 
liable to be sold in execution of a decree 
obtained against Sheo Dulare alone who 
was separate from them. The Court re- 
jected the objection and held that the 
sons’ sliare w-as also liable for the legiti- 
mate debts of the father. The result was 
that the sale was allowed to proceed and 
the entire share of the 1 biswa 5 biswansis 
was purchased at a i^ublic auction by one 

Ram Charan for a sum of Rs. 700 on 20th 
June 1917. 

IBtJi July 1917. Sheo Dulare executed 
the_ deed of mortgage in favour of the 
plaintiffs for a sum of Rs. 850 in respect 
of the entire share of 1 biswa 5 biswansis 
carrying interest at the rate of 12 per 
cent per annum. In default of payment 
within ten years the mortgagees were en- 
titled to the relief of foreclosure. 

25i/i July 1917, Out of the mortgage 
money advanced by the plaintiffs under 
the deed of 18th July 1917 a sum of 
Rs. 700 was paid to Ram Charan and the 
sale of 20th June 1917 w'as set aside be- 
fore Earn Charan could enter into the pos- 
session of the share purchased by him. 

^th May 1918. — As a result of the claim 
made by Sheo Dulare’s sons the mortgage 
cf 17th April 1914 w^as declared to be in- 
operative in respect of the sons’ share of 
1 bisw’a. 

Idth March 1919. — Jagannath enforced 
his mortgage of 17th April 1914 by means 
of an action against Sheo Dulare and the 
plaintiffs and obtained a decree for fore- 
clospre in respect of the 5 bisw'ansis share 
on 19th March 1919. This share is now 
held by Jagannath in indisputable right 
and is no longer subject to any contro- 
versy. 

20th August 1923. — The 1 biswa share 
was again attached and put to sale in exe- 
cution of a money decree held by Beni 
Madho and Dw'arka against Sheo Dulare 

and his sons and at Court auction -Jagan- 

nath, the defendant, purchased it on 20th 
August 1923. The sale and the purchase 
were expressly made subject to the mort- 
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gage of 18th July 1917. It is against this 
1 biswa share that the plaintiffs of the 
present suit ask for the relief of fore- 
closure. For the purposes of the decision 
of this appeal we accept the finding of the 
learned District Judge that jn'evious to 
the date of the mortgage in suit the family 
of Sheo Dulare and his sons had ceased to 
be a joint Hindu family and that a sepa- 
ration in status had taken place. 

The mortgage of 18th July 1917 was 
executed by Sheo Dulare for the express 
purpose of raising money to recover the 
1 biswa 5 biswansis share from the hands 
of Earn Cliaran, and it is now agreed that 
out of the mortgage money a sum of 
Rs. ^00 was paid to Ram Charan by the 
plaintiffs and in consequence thereof t!ie 
1 biswa 5 biswansis share was again res- 
tored to Sheo Dulare and liis four sons 
in equal shares. On these facts the plain- 
tiffs contention is that they have ac- 
quired a charge by operation of law on tlie 
1 biswa share and are therefore entitled 
to recover the sum of Rs. 700 by sale of 
that share. 

e are of opinion tliat the contention 
is well founded. The mortgage of 18th 
July 1917 was a perfectly valid mortgage, 
though a second mortgage, in respect of 
Sheo Dulare’s share, that is 5 biswansis, 
and it is also clear that Ram Charan had 
acquired proprietary title to the entire 
1 biswa 5 biswansis share wdiich he had 
purchased on 20th June 1917 at a Court 
auction. Within this purchase must fall 
the 5 biswansis share in respect of which 
we have said that the mortgage of 18tli 
July 1917 was a valid mortgage. It fol- 
lows that tiie act of the plaintiffs in mak- 
ing the payment to Ram Charan and in 
recovering from his hands the 1 biswa 
5 biswansis share was not an officious act. 
The plaintiffs for the purpose of protec- 
ting the 5 biswansis share mortgaged to 
them, had to pay the entire sale price 
which Earn Charan had paid to purchase 
the whole share. It follows- that by the 
effect of the rule of subrogation the plain- 
tiffs acquired all the rights which Eain 
Charan, the purchaser, had acquired over 
the 1 biswa 5 biswanis share by reason of 
the sale of 20th June 1917 in his favour. 
They lost this right in the 5 biswansis 
share as a result of the decree dated 19th 
March 1919 in favour of Jagannath; but 
we are of opinion that they still retain it 
in the rest of 1 biswa share. One of us 
had occasion to consider this question ia 
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the case of Mato Din v. Iftikhar Husain 
u;. In the judgment of that case refer- 
ecce 13 made to several decisions of their 
Ljordships of the Judicial Committee and 
also to cases decided in England. It seems 

to us that the pre.sent case entirely falls 

within the principle of the decision of 

their Lordships of the Judicial Committee 
in the ease of Mahomed Bahimliilla 
Esmad Allarkhia (2). 

^ What were then the rights of Earn 
Uiaran? It is a well established principle 
jf eiiuity that a purchaser of immovable 
property has a lien on the property pur- 
chased: Bose V. Watson (S) and White- 

oread & Co.. Limited V. Watt ( 4 ). This 

princi|de is recognised in Cl. (b), sub- 
4. S. oo, T. P. Act. The lien will 

iiowcvor he ineffectual as against a trans- 

leree lor value ami without notice. In 
tlie jiresont case, as we have already sta- 
ted, the defendant Jagannath bought the 
1 biswa sluire afc the auction sale ‘of 20tli 

lAu'^ust 1928 with complete notice of the 

moitfijage in suit. The dee:! of mort^*af^e 
shitos all (he facts ^ivinj* rise to the equi- 
ties to winch the jilaintilTs now contend 
ithcy are entitled. Wo are not unmindful 
jOf tiie fact that Kam Cbaran had pur- 
’ ‘hase l the 1 hiswa share at an auction sale 
ml not hy means of a private contract. 

I Ills fact however does not appear to us 

|tohavcthcclVectof killin;* the e luitable 
|lien wliicli accrued in favour t)f Kam 
jOhaian on 20th June 1917 when lie pur- 
jchascd the share in question. In tlie case 
of Mahovtcd Moyu fferllosseiii v. Kishori 
^lohttn JiOj/ (o) tiioir Lordships of the 
•Judicial Committee aiipliod a iirinciplo of 
equitable estoppel in favour of one auc- 
tion-purchaser a'^ainst anotlier auction- 
Ipurchaser of the same estate. 

Wo accordiuf^ly allow this api)eal, set 
aside the decrees of the Courts below and 

sum of 

Kb. /OO aiiil interest at the rate of (i i)or 
cent per annum from 18th July 1917 till 
rcihzation. Iftliosum hereby docrood is 
not irud withm throe uumths of today. 

^ I 'u out of 20 bis- 

" ' illage lilakoor, which now under 

Ml .\. I. H. lllJl I-. 0. l;w-so 1 (1 J11-M 

, , 4. A. 'i:!0 — iH Hiin. .101 (P C ) 

[iwdj 10 It. I,. 0. i r (U SQ. 

=3 N R — in r — 7 * K. J.Ch, 385 

T. ('>■ -) -’''7=10 L. 

L [100-2] ici J:.;^'"^"'^- 

[ln.l.ij 22 C.il. 000=22 I. A. 120 (P, U.). 
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partition amounts to 6 biswas out of 
20 biswas in mahal Sitla Din situate in 
the same village shall be sold for the satis- 
faction of the deci'ee. As to the costs we 
order that the plaintiffs shall be entitled 
to their costs in proportion to their suc- 
cess in all the three Courts. Except Jagan- 
nath defendant no other defendant lias 
contested this suit. The costs will there- 
fore be paid by Jagannath alone. 

B.V./r.K. Appeal allowed. 
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Raza and Smith, JJ. 

Baba Sinejh and ot//rr5— Plaintiffs— Ap- 
pellants. 

v, 

liameshwav Ba-hhsh Singli and ciuothev 
Defendants — Respondents. 

First Appeal No. 72 of 1930, Decided 

on 30th September 1931, against decree of 

Addl. Sub-Judge, Lucknow, D/- 28th Mav 
1930. ^ 


(a) Hindu Law— Alienation— Widow — Gift 
by widow of property forming part of her 
husband s estate— Next presumptive male re- 
versioner.consenting — Such reversioner or per- 

,^****”*.”8 through him cannot challenge 
validity of alienation on death of widow. 

Where an alienation by way of gift by a Hindu 
widow of property forming part of her husband’s 
estate IS cjiisentcd to by the next presumptive 
inalo reversioner who receives consideration ongiv- 
iug such consent or has bonefitod bv the trausac* 
tion, the transaction is binding on the couseutiu" 
reversioner and i^crsous claiming through him, H 
he succeeds to the estate after the death of the 
widow : .1. i, n. 1<J27 P.C. 227 aud A. I. p. 1918 
P. C. 19G, lieL on ; 31 Cal 829 (P. C.) ; A. I, li. 
1927 Oit'lh 4G9 aud 558 ; A. I, li. 1923 AfL 
387 (P.B.) ; A. /. n. 1927 Vom. 2G0 (F.B.) and 
A. I. li. 1929 Ma'L 502 (P.B.), lief. ; A.I.li. 1929 
Ou lh 185, Dtst. aud 30 All. 1 (P.C.), Expl. 
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Precedent — Principle stated. 


^ lo understand aud apply a decision of auv 
Court it is necessary to see what wore the facts 6b 
the case in which the decision was giVon, and 
what was the point which had to l>o decided. 


M. Masim and Lachhmau Pras^ad — for 
Appellants. 

Haider Husain, Makand Behari Lai 
and Kashi Prasad Srivastava — for Res- 
pondent 1. 

Judgment. — This is an appeal from a 
decree of the learned Additional Subor- 
dinate Judge, Lucknow, dated 28th May 
1930, dismissing the plaintiffs suit for 
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possession of a 5 annas 6 pies share in 
village Sailhumau in the district of Luck- 
now, and for Rs. 500 mesne profits. 


The relative position 
parties to the suit will 
following short pedigree 
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of the principal 
appear from the 


Bbawaui Siugh 


Giiuga Siagli 

I 

Baudi Singh 

i 

<.Tulal Singlx 

Sadhai Siusrh 


Sallahi Singh 


Sital Siugh 
■{died on 27-11-1003) 
==Mt. Mithana 
(died iu 1924) 


KALI SINGH 

I 


I 

Lala Sinsh 


Jaintri Singh 


Bhola Singh 


Baiju Siugh 


Ganga Siugh 


Jaskarau Siugh 
(died childless) 


Sital Siugh 
(died childless) 


Dwarka Siush 


1 


Babu Singh 
(Plaintiff 1) 


Chhatarpal Siugh 
(Plaintiff 2) 


9 

I 

Kumar Singh 
(died childless) 


^leharbau Siucli 


Gauga Siugh 
(died in 1900) 
=Mt. Rukmiu 
(died on 15-10-1017) 


'Gajadhav Singh (predeceased 
his father Sital Singh) 
=]Mt. Lachmin (died on 
15th September 1028) 


Mt. Dilraja 
(Plaintiff 4) 


Mt. Jadiirai (or 
Jadurani) 


Rameshar Bakhsh 
Singh (defendant 1) 


The facts of the case, so far as it is 
necessary to state them for the purpose of 
<lisposing of this appeal are as follows ; 

Sadhai -Singh was owner of a 4 annas 
share in village Sailhumau, which was 
called thok Sadhi Singh. Ilis son Sallani 
Singh, and his grandson Sital Singh pur- 
chased a 2 annas share more in the vil- 
lage in patti Harbaksh Singh some time 
‘after his death. The descendants of Sadhai 
Singh were all living jointly as members 
of a joint Hindu family. Sadhai Singh 
died long ago leaving him surviving his 
sons Meharban Singh, Kumar Singh and 
Sallahi Singh. Meharban Singh died first 
and then died Sallahi Singh and then 
Kumar Singh. Sital Singh and Ganga 
Singh, sons of Meharban Singh, were the 
surviving members of the joint family 
after the death of Kumar Singh, who died 
.childless. They were joint owners of the 
f) annas share mentioned above ; but 


they were recorded sharers of the follow, 
ing shares in the village papers : 

1 . Thok Sadhai Singli ; 

(a) Sital Singh ... 2 0 

(b) Ganga Singh ... 2 0 

2 . Patti Harbakhsh Singh : 

(a) Sital Singh ... i 

(b) Ganga Singh ... Q 0 

Thus, according to the entries in the 
village papers a 3 annas 6 pies share be 
longed to Sital Singh and a 2 annas 6 
pies share to his brother Ganga Singh, 
Though the shares were thus recorded in 
their names in the village papers, the 
whole px'operty was joint family property 
and belonged to them jointly. Ganga 
Singh died in 1900, and, on his deatli, 
Sital Singh became the owner of the en- 
tire 6 annas share as the surviving member 
of the joint family. However he got a 2 
annas 6 pies share recorded in the"’ name 
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of his Sistei--in law. Mt. Eukmin (widow 
of Gaiiga Singn) for her consolation. Sital 
‘ ingh died on 27th November 1908 and 
fhen mutation was effected in favour of 
Ins widow, .’ift. Mithana, in respect of the 
i^emaming 3 annas G ,iies share. Gaja- 
dhar Smgh had predeceased his father, 
bda Smgn. He (Gajadl.ar Singh) died 
c.nldless, leaving Ids widow. Mt. Laehmin. 
Ihiis the two widows Mt. Mithana and 

-yt. Kukmin, came to possess the entire 
0 annas sliaie in the village. They \vere 
in iiossession of the proiierty as Hindu 
'vidows. and tlio i>i-ospective reversioners 
wore Jarkaran Singli. Sital Singh and 
JJwarka Singh, sons of Ganga Singh, wlio 

le.onged to the other line shown in tlie 
I'odigiee given above. The two widows 
c.xecuted three deeds by which they gave 
their entire property to the follow- 
Hig persons, on 28th .fiino 1910 ; 

(1) Mt. Mithana, widow of Sital Singh 
g.i\e her 3 annas G jiies sliare to lier 
daughtey-.n-law, Mt. Lacliiiiin for life 
und to liameshar Baklisl, Singl, (defendant 
U son of lift, llukinin’s daughter :Mt 
; !i<lurai (or .fadurani) in equal shares. 

iiic shaie of Mt. Lachinin was to go to 
Nameshar Hakhsl, (defendant ]) on her 
death : see I'lx. 3). 

(2) :\It. Eukmin, widow of Ganga Singh 

ga\e her 2 annas G pics share to tlie fol- 
lowing persons ; 

(.i) One anna to Mt. Laehmin for life 
ami on her death to Eanicshar Eakhsh 
bmgh, and one anna to Eanieslmr Eakhsh 
Gingh (defendant 1) : see Kx. -1. 

(!') Six pics to the prospective ro\er 
woners, namoly, .Taskaran Singh, Dwarka 
oingh and Sital Singh ; see Lx. A-2. 

ihc.so tlireo deeds were executed on one 
and the same dale and were then duly 

regislered. .faskaran Singh, Dwarka Singh 

and Sital Singh had joined the widows, 
f\U. Mithana and Mt. Eukmin, in execut 
inK the deeds of gift Hxs. 3 and 4 in favour 
o Mt. Laehmin and Eameshar Eakhsh 

!^<ngh (defendant 1 ). They had signed tho 

> ou s as consult mg part ies. Mt. Eukmin 
•l ed on 151, October i;)17. and Mt. 

M hana in 924. Mt. Laehmin died on 
loth September 1928. She (Mt. Laehmin) 
was tlie lamhardarof the sliares comprised 

in the deeds of gift Kxs. 3 and 4 ! On 
licr death tho entire 5 annas G pies share 

™ into the hands of Eameshar EakS 

bingh defendant 1). The dispute in this 
case 1 elates to this share 

Elaintills 1 and 2 aae the heirs of 
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Jaskaran Singh, Dwarka Singh and Sital 
Singli. Plaintifts 3 to 5 have obtained 
transfers in respect of certain shares out 
of tlie property in suit to finance the 
litigation. They have therefore joined 
plaintiffs 1 and 2 in bringing the suit \ 
pies share was transferred to Sarjii Singh 
(defendant 2) also; but it is alleged thafe 
the deed m his favour is without consi- 
deiation and it is therefore void. He 
refused to join plaintiffs 1 and 2 in 
bringing the suit and he was therefore 
added as a defendant. These are the re- 
levant facts of the case, which are no 
onger in controversy. The plaintiffs 
hrought tho present suit, claiming the 
property from Eameshar Bakhsh Singh 
(defendant 1), on the ground that the- 
tiansfers made by the two widow=^ Mt 

Mithana and Mt. Eukmin, in his favour 

arc invalid and of no force and effect after- 
tho death of the widows. 

Tlie suit was contesteff bv Eameshar 
Bakhsh Singli (defendant l). 'Sarju Singlv 
(defendant 2) failed to appear and the 
case procce.lcd ex parte against him. 

Eameshar Bakhsh Singh (defendant 1) 
icsisteil tho plaintiffs claim on various 
gioiinds. Tho defence so far as it is 

material for the purpose of thisappeal was 

that liie deeds of 2yth June 1910 were the 
outcome of a family settlement hy which 
tlie next reversioners (Jaskaran Singh, 
Dwarka Singh and Sital Singh) agreed to 
the transfer in favour of Mt. Laehmin and 
Ibuiicshur Bakhsh Singh (defendant l), and 
in lieu of their consent they got a (> 
pics share immediately. It was therefore- 
pleaded, on the strength of tho doctrines^ 
of consent and surrender, that the plain* 
tiffs are inecluded from challenging the 
transfers mentioned above. 

The trial Court dismissed tho suit,, 
holding that the plaintiffs cannot be al- 
lowed to question the validity of the deeds 
by virtue of w hich tho defendant 1 holds 
tho property and they are estopped from 
denying tho deeds. 

Tho plaintiffs have filed this appeal,, 
contending that the lower Court has erretl 
in holding that Exs. 3 and 4 dated 28tli 
June 1910, evidenced a family settlement 
and tliat at any rate tl\o lower Court 
should have held that tho reversioners ob- 
tained no benefit under tho deed of gilt 
executed by Mt. Mithana (Mt. Rukmi!i 
more correctly). The plea that the con- 
sent of t lie reversioners was obtained by 
undue influence was not jiressed in tht> 
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•course of arguments. It is not a plea of 
any substance and must lie dismissed from 
consideration at once. 

The learned trial Judge has found that 
the following facts are established in this 


case 


_(l) Jaskaran Singh, Dwarka Singh and 
Sital Singh were the only and the nearest 
reversioners at the time of the execution 
of the deeds in question (Exs. 3 and 4). 

(2) Jaskaran Singh, Dwarka Singh and 
Sital Singh gave their unequivocal con- 
sent to the transfers made by the two 
widows by executing the deeds of gift 
jointly with them. 

(3) The deeds of gift in favour of Jas- 
karan Singli. Dwarka Singli and Sital 
Singh (Ex. A-2) formed part of one trans- 
action of settlement. Jaskai'an Singh and 
Sital Singh agreed to take a 6 pies share, 
■and relinquished their right to the rest of 
the property which was thus made over 
to defendant 1 by the two deeds in ques- 
tion: Exs. 3 and 4. 

(4) Jaskaran Singh, Dwarka Singh and 
Sital Singh were the nearest and only 
reversioners on the death of the two 
widows_(Mt. Mithana and Mt. Eukmin). 
The plaintiffs are claiming the property 
through them (Jaskaran Singh, Dwarka 
Singh and Sital Singh). 

The appellants' learned counsel has 
-admitted the correctness of facts Nos. 1, 

2 and 4, as found by the learned trial 
Judge. He has questioned the correct- 
ness of fact No. 3 in the course of argu- 
ments. (Their Lordships then discussed 
the evidence regarding the finding of fact 
No. 3 above, upheld the same, and pro- 
ceeded as follows): Now the question of 
law to be decided in this case is as 
follows: 

Where an alienation by way of gift by 
a Hindu widow of property forming part 
of her husband’s estate is consented to bv 

V 

the next presumptive male reversioner, 
who receives consideration for giving such 
consent or has benefited by the trans- 
action is the transaction binding on the 
consenting reversioner and persons claim- 
ing through him, if he succeeds to the 
estate after the death of the widow? 

It is settled law that an alienation by 
a widow in excess of her powers is not 
altogether void, but only voidable by the 
reversioners, who may, either singly or 
as a body, be precluded from exeicising 
their right to avoid it either by express 


ratification or by acts which treat it as 
valid and binding: see Bainrjouda Anna- 
goitda Patil v. Bhausalieh (l); see also 
Bijoycjopal Mttherji Sriviati Krishna 
Maheslti Devi (2). 

The view taken by this Court in the 
cases of Jumna Kuar y. Madari Singh 
p) and Gaya Din Singh y, Madho Singh 
(4) is in accord with the settled principle 
of law mentioned above. It was held in 
Jumna. Kuars case (3) that where a gift 
is made by a Hindu widow of her husband's 
property in 1904 and she died in 1907 
when there are persons entitled to succeed 
to her husband’s estate who could chal- 
lenge her alienation by gift, but no attempt 
is made to challenge it until no right of 
challenge legally remains, the gift must 
be considered as a valid alienation from 
tlie date of the deed of transfer, and the 
transferee must be considered as holding 
the property not as a trespasser but as a 
transferee with good title. It was held 
in Gaya Dins case (4) that where not 
only docs the nearest reversioner consent 
to the alienation by a Hindu widow, but 

he actually joins in the execution of a 
deed of gift, the validity of the gift can- 
not subsequently be disputed by the 
nearest reversioner and liis transferees. 

There are two important decisions of 
their Lordships of the Privy Council* 
Bajrangi Singh y. Manokarnika Bakhsh 
Stnga (5) and Bangasami Goimden v. 
Naoaiappa Goimden (6). In the former 
case It was attempted to contest an alien- 
ation which had been made by a Hindu 
widow witli the express concurrence of 
practically the entire body of reversioners 
living at tnat time. Their Lordships 
repelled this attempt; but used some ex- ’ 
pression in their judgment about which 
considerable controversy arose -in the 
Courts m India. In the latter case, their 
Lordships entered upon an elaborate re- 
view of the entire question of the le^al 
eSect upon the validity of transfers made 
by a Hindu widow of her deceased hus- 
band’s estate held by her as such widow 
of the concurrence, consent or ratification 
of the nearest reversio ners living at tlm 

(1) A. I. R. 1927 P. U. 227=105 I. G. 703^1 
I. A. 390=52 Bom. 1 (P.C.), 

(2) [19071 34 Cal. 329=34 I. A. 87=5 C L J 

334 (P.C.) J. 

(3) A. I. R. 1927 Oudli 463=106 I. C. 3oq 

(4) A. I, R. 1927 Oudh 558=107 I* C* ISO* 

(5) [1908] 30 All. 1=35 I. A. l=il o r 
78=5 A. L. J. 1 (P.C.). 

6) A. I. R. 1918 P. C.‘196=50 I. C 4QS— ir 
I. A. 72=12 Mad. 523 (P.C.). 
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time of tlie trixnsfer. The following illus- 
tration will explain Bangasami Goundens 
case (6), whicli was decided by their 
Lordships of the Privy Council in Decem- 
ber 1918: 

X died leaving a mother ill. a paternal 
cousin i? and a remoter paternal cousin 
P . On X's deatli, 3/ succeeds to the 
estate of her son. M executes a deed of 
gift of a portion of her son *3 property to 
B who was then the nearest reversioner. 
B then dies and liis estate vests in .4. A 
mortgages to P the property given by M 
to B. Then M dies. After M's death, P 
who is then the actual reversioner sues A 
for possession of the property given by M 
toi^and mortgaged by A to P. P is ‘en- 
titled to the property. Tlie fact that he 
took a mortgage of the property does not 

preclude him from claiming it as a re- 
versioner. 

It was held by their Lordships of the 
Privy Council in that case that, as to the 
Iiower of a Hindu widow to deal with the 
property of her husband to wliicli she has 
succeeded for a life estate on his death, 
there is a distinction between the i»ower 
of surrender or renunciation, which is the 
liist liead of flio subject, and the j^ower 
of alienation for certain specific purposes 
such as necessity, whicii is the second. 
'The result of the consideration of the 
decided cases may lie summarized as 
follows: (l) An alienation by a widow 
of lier deceased husband’s estate licld by 
her may bo validated if it can ho shown 
lo he a surrender of her whole interest in 
the whole estate in favour of the nearest 
reversioner or reversioners at the time of 
tlie alienation. In such circumstances the 
■ question of necessity does not fall to bo 
considered. But the surrender must bo 
a honalido surrender, and not a device 
to divide the estate with the reversioner. 
(2) When tlie alienation of the whole or 
part of the estate is to bo supported on 
the ground of necessity, then, if such 
necessity is not proved “aliunde,” and 
the alienee docs not prove inquiry on his 
pai t, and honest belief in the necessity, 
the consent of such reversioners as might 
fairly lie expected to ho interested to dis- 
pTito the tnuisaction. will ho held to afford 
a piGSumptne proof which, if not rebut- 
ted by contrary proof, will validate tlio 
ti ansaction as a right and projier one. 
Where proiierty was transferred by the 
widow to an alienee from whom a pros- 
pecti\o icvcrsioner takes a mortgage 


of a portion of it, he is not estopped on 
the death of the widow, from disputing 
the validity of the alienation. All this 
was held by their Lordships after they 
had examined Bajrangi Singh's case (5), 

and stated wlmt in their view was the true 
import of the judgment in that case It 
was observed by their Lordships with re- 
ference to Bajrangi Singh's case (5) that in 
that case all the reversioners in being had 
consented to the alienations and they (the 
reversioners) were bound by their own 
consent and tlie post nati were held to 
claim tlirough those that were bound. 
The plaintiff in Bangasami Goundens 
case (6) had never consented to the deed. 
It was towards the close of their judgment 
in Bangasami Gonnden's ca^o (6), that 
their Lordships laid down the principle 
upon wdiich the controversy now' before us 
ought to be determined. Their Lordships 
oliserved as follows : 

“No doubt there is auother view which is not 
estoppel, but is expressed by one learned Judsje ns 
ratificjition. It is scareely that, though it might 
be hyporcrUieism to object to the use of the word. 
W hat It IS based on is this : An alienation bv a 
widow IS not a void contract; it is only voidabie • 
pUoy Gopil Mnherji \\ Krishna Mahishi Devi 
(2). Now in all cases of voidable contracts there 
H a general equitable doctrine common to all 
>ystems that ho who has the right to complain 
must do so when the right of action is propcrlv 
open to him and he knows the facts. If thei'efore 
a reversioner, after he became in titnlo to reduce 
the estate to possession and knew of the aliena- 
tion, did something which sho\\*ed that ho treated 
the alienation as good, he would lose his right of 
complaint. This mav t>e spokou of, though 
scarcely accurately, 'as ratification. In some cases 
it has been expressed as an election to hold the 
deed good; Kaja Madhn Sudan Singh v. licohi 
(7). But it is well settled that though he who 
may bo termed a presumptivo reversionary heir 
has a title to chnllengo an alienation at its iu- 
oeptiou he need not do so, but is entitled to wait 
till the death of the widow has affirmed his 
character, a eharactor which up to tliat date 
might bo defeated by birth or by adoption. Of 
course something might be dono oven before that 
time which amounted to an actual election to 
hold the deed good." 

Thus their Lordships point out that an 
alienation of this nature by a widow is 
not void, but only a voidable contract, 
and that it can he aftirmed expressly or 
impliedly, by tho conduct of those \Yhose 
interest it is to have it avoided. If these 
words, of course •something might be 
done even before that time which amoun- 
ted to an actual election to hold the deed 
good,” arc carefully considered with re- 
ference to their context, it seems to us 

”(7) 1189S] 26 Cal. 1=24 I. 07l64=l C. W. N . 
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that they refer to something done by the 
reversioner before the death of the widow. 
Their Lordships, of course, do not specify 
what class of cases they had in contempla- 
tion ; however one would obviously be 
where a presumptive reversioner had 
brought himself either within the doctrine 
of estoppel, or had taken a benefit and 
thereby fallen within the doctrine of elec- 
tion. 

We find that such a case came before 
their Lordships of the Privy Council in 
July 1927. It was the case of liaincjoucla 
Annagoitda Patil v. BhanHaheh (l). In 
that case a Hindu widow (Tayava) had 
executed three deeds on the same date, by 
one of which she gifted certain properties 
to her brother (Basappa), by another she 
sold half of certain other lands to one 
Annagouda who was then her next rever- 
sioner, the other half of these lands being 
sold to her own son-in-law (Shivgouda). 
On her death Annagouda was her next 
reversioner and survived her by six > ears. 
On his death his son and grandson sued to 
dispossess the alienees, but both the Higli 
Court and their Lordships of tlie Privy 
Council rejected the claim, iiolding that 
the three transactions must be treated as 
part of the same arrangement, and tlie 
two transfers must therefore be presumed 
to have been made with the consent of 
Annagouda, by which his heirs were 
iiound. The following observations were 
made by tlieir Lordships of tlie Privy 
Council in that case : 

“The three deeds appear thus to be inseparably 
connected together and in that view Annagouda, 
not only consented to the sale to Shivgouda and 
the gift to Basappa, but these dispositions formed 
parts of the same transaction by which he him- 
self acquired a part of the estate. It was argued 
that Aunagouda’s contiugent interest as a remote 
reversioner could not be validly sold by him as it 
was spes successiouis and ^an agreement to sell 
such interests would also be void in law. It is 
not necessary to consider that questiou, because 
he .did not in fact either sell or agree to sell his 
reversionary interest. It is settled law that an 
alienation by a widow in excess of her powers is 
not altogether void but onB' voidable by the 
reversioners who may either singly or as a body 
be precluded from exercising their right to avoid 
it cither by express ratification or by acts which 
treat it as valid or binding. If some person other 
tlian Annagouda had been at the death of Tayava 
the nearest lieir of her husband it might have 
been open to him to questiou all or any of the 
three deeds; but Annagouda himself being a party 
to and benefiting by the transaction evidenced 
thereby was precluded from questioning any part 
of it.” 

Ifc was held by a Full Bench of the 
Allahabad High Court in the case of Fateh 
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Sinqh V. Thakur Rukm/nijl Malcaraj ( 8 ) 
that a reversioner to the estate of a de- 
ceased separated Hindu who had expressly 
assented to an alienation of tlie property 
forming part of the estate made hy the 
^\ idow in possession cannot, on succeeding 
to the estate after the widow s cleatli" 
repudiate lus action and sue for possession 
of the property alienated hy the widow. 

It was held by a Full Bench of the 
Bombay High Court in tlie case of Akkaioa 
v. Saijed Khan (9) that wliere a widow 
sells a part of her luisliand s property 
without legal necessity, but with the con- 
sent of the next presumptive reversioner 
as evidenced by his joining in tlie deed, 
the reversioner cannot, liaving regard ta 
his election, impugn the validity of tlie 
sale. The following observations were 

made by Marten, C, J., in his judgment in 
that case : 


_ in Llie present case tlic plaiutifi actually 
joined in the deed by whicli the property in ques- 
tion was alienated. That is I think a clear elec- 
tion to hold the transaction as valid. That boina 
so in my judgment it makes no difference whethoL 
in such a case of election the partv electing was- 
a male or was a female. A reversioner, whether 
male or female, could bring an action in the life- 
time of the widow to set aside an alienation 
alleged to be invalid. If that is so. and he or she 
can thus elect to challenge a transaction as in- 
valid, then surely it follows that he or she mav 
also elect to hold that deed as valid. I think it 
must also be conceded that an election testified 
by actual joinder in a deed of alienation must be 
at least as good as any act or ratification or sanc- 
tion given after that deed of alienation.” 

It was helrl by a Full Bench of the 
Madras High Court in the case of Henna- 
koHatjya v. Viraraghava ijya (10) that if 
the next presumptive male reversioner 
consents, though for no consideration, to 
an j^Iienation without necessity by a Hindu 
widow (e.g., a gift), the transaction will 
be binding on liim when he actually suc- 
ceeds to the estate. 

It is noticeable that Bangasami Goun- 
dan s case (6) was considered in all the 
three Full Bench cases mentioned above 

The appellant s learned counsel relies 
on Bongasami Goundens case (6), but in 
our opinion that case does not help the 
plaintiffs. We think that case and the 
subsequent case of Bamagouda (l) heli^ 
Rameshar Bakhsh Singh (defendant 1) in 
the present ease. A person cannot appro- 
bate and re probate the same tvan^nr* 

(8) A. I. R. 1923 All. 387=72 I. C.~8=45 All 
.339 (F.B.). 

(0) A. I. R, 1927 Bom. 260=10-5 
Bom. 475 (P.B.). 

(10) A. I. R. 1929 Mad. 502=119 
Had. 55G (F.B.). 


I. C. 232=51 
I. C. 156=52 
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oion. Though the doctrine of estoppel 
jmay not be applied in the case of the gift 
, where no detriment is caused to the donee, 
jthe doctrine of election can be invoked 
,in the case of a reversioner who has 
benelitcd by the transaction. In our 
opinion it is now settled that where a 
reversioner has une:iuivocably manifested 
iiis intention to abide by the act of the 
I widow e. g., by joining in the deed of the 
widow during her life time and has beneh- 
■tcl by the transaction he is personally 
.debarred from resiling from it and impug- 
|ning its validity. Those who claim under 
or through him have no better title to 
succeed in a suit brought by them after 
Ins death than he himself had. 

The appellants’ learned counsel relics 
also on the case of Bindeshnri Siugh v. 
liar Naraiii ShKjJi (11) decided by a 
Bench of this Court on 24th January 1929. 
Jn tliat case a certain zemindari share had 
devolved on one Mt. Lakhpati in the 
character of the mother of her deceased 
son, iMendai Singh, in 1908. On 14th 
February 1917, one Ramlagan sold certain 
specified jilots to one Bindeshuri Singh 
under a sale deed of that date. Mt. Laldi- 
jiati made a gift of the said share on 15th 
May 1918, in favour of Bindeshuri Singh 
with the exception of certain sir lands. 
On 28th ]\lay 1922, Ranilagan relinquished 
a certain other zamindari share to which 
lie had become entitle 1 (not tl.o share 
comprisol in the deed of gift of 15th May 
1918, in favour of Bindeshuri Singh. In 
this deed he referred to t ho gift made by 
Mt. Ijaklqiati on 15th May 1918, and it 
was this reference which gave rise to a 
ground of contest on the part of Binde- 
sluiri Singi\. Mt. Lakhpati diel in April 
1925. On her death tlio sliaro in dispute 
(tliat is the share comprised in the deed 
of gift mentioned above) devolved by right 
of succession on Ramlagan and one Gopi 
in cjual moitios. Ranilagan and Gopi sold 
that very sliare to one llarnarain Singh 
on IGtii September 192(>. llarnarain 
Singli then sued Bindeshuri Singh to re- 
cover ]iossossion of the share coniiirisod 
in the deed of gift mentioned above. Seve- 
ral jileas were taken in defence, but only 

two pleas were argued in the second ap'- 
pcal: 

(1) That llarnarain Singh was not enti- 
tled to a decree in respect of the spociliod 
idots which wore sold to Bindeshuri Singh 

(n)A.l. K. PJ'2'J OiulU 185=1^7'! "'c~jo=i 
Luck. C‘i2. 


by Ramlagan under the deed of the 14th 
February 1917, by reason of the estoppel 
arising out of the provisions of S. 43, 

Act. ( 2 ) That the reference 
to the deed of gift of the 15th May 1918, 
made by Ramlagan in the deed of relin- 
quishment of 28th May 1928, by way of 
approval thereof, disentitled the plaintiff 
(Harnarain) from claiiUing his share in 
the property in suit. The plea of estoppel 
under S. 43 was taken for the first time 
m second appeal. It was rejected on two 
grounds. The first ground was that the 
deed of sale which Ramlagan executed in 
favour of Bindeshuri Singh expressly 
stated that the property sold thereby was 
the property in which Ramlagan had a 
title in presaenti and- was in actual pos- 
session thereof as an owner. This des- 
cription of the interest transferred was 
clearly applicable to Ramlagan’s interest 
as a coshaver of the village in his own 
right. The fact that some portions of the 
land sold were actually situated in Mt. 
Lakhpati’s patti after the partition did 
not lead to the inference that Ramlagan 
considered himself to be tlie owner of 
anything which lay within that patti. 
^Vhen Ramla'gan lost at the partition some 
of the lands of the village which he held 
in severalty before the imrtition, ho must 
have received other lands in lieu thereof, 
and the sale, if otherwise valid, must 
fasten on the land so received. The second 
ground was that the provisions of S. 43, 
T. r. Act, could nob bo given effect to so 
as to override the provisions of S. 6 (a) 
of the Act. A transfer by a Hindu of im- 
movable inoperty to which he on the date 
of the transfer is the reversionary heir ex- 
pectant on the death of a widow to come 
into iiossession, is forbidden by S. 6 (a), 
T, P. Act. The second plea was rejected 
on the following grounds: 

The subject-matter of the relinquish- 
ment evidenced by the deed of 2Sth May 
1922 was not the share for which Har- 
narain had brought the suit as transferee 
from Ramlagan and Gopi. It was a differ- 
ent share in (he village. In the deed of 
relinquishment dated 28th May 1922. 
Ramlagan had made a reference to the 
deed of gift dated 15th May 1918. The 
reference was to the effect that Mangal 
Bingh, husband of Mt. Lakhpati was xinolo 
of Bindeshuri Singh and he Mangal Singh 
died after having made in his lifetime a gift 
of all his property in favour of Bindeshuri 
Singh, and Bindeshuri Singh had out ofhU 
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goolwill got the nameof Mt. Lakhpati.his 
aunt, enfcerell in the revenue papers, and 
who was accordingly in possession of the 
estate. It was further stated in the deal 
that she ha I conseiuently execute 1 the 
deel of gift in favour of Bindeshari 
Singh, nephew of Mangal Singh, and having 
done that she hal made him rnalik and 
put him in possession of the property to 
which Rainlagan had no objection. It 
was contended that the expression “to 
this I have no objection*' used by Ram- 
lagan in the deed of relinquishment estab- 
lished a case of consent on the part of 
the reversioner, Ramlagan, to the gift 
made by Mt. Lakhpati in favour of Bin- 
deshuri Singh, and such a consent vali- 
date! the alienation. This contention 
was overruled on the ground that Ram- 
lagan’s acquiescence to the gift made by 
Mt. Lakhpati was based on assumptions 
which had no foundation in facts. Mangal 
Singh was not really the uncle of Binde- 
shuri Singh. The alleged consent rested 
on the assumption that title to the estate 
of Mangal Singh had already vestel in 
Bindeshuri Singh by virtue of a gift from 
the former to the latter, and therefore it 
was a consent to an act which the widow 
did not do in her right of a female heiress 
but by virtue of her bare possession which 
she held under the goodwill of the donee 
of the-estate, that is Bindeshuri Singh. It 
was therefore held that the recital in 
question containel in the deed of relin- 
quishment dated 28th May 1922 did not 
evidence a consent by a reversioner to an 
act of transfer of the estate by the female 
heir. 

» 

We think the finding that Rara- 
lagan’s acquiescence to the deed in ques- 
tion was based on assumptions which had 
no foundation in facts was quite suffi- 
cient to reject the second plea mentioned 
above. However propositions of law were 
also discussed in that case with reference 
to Rangasami Goundens case and some 
other cases. For the purpose of dispo- 
sing of this appeal, we do not think it 
necessary to refer to that discussion, as 
in our opinion the question of law which 
we have to decide in this case did not 
really arise in that case. That case differs 
materially from the present case in its 
facts and the decision itself is not appli- 
cable. To understand and apply a deci- 
sion of any Court it is necessary to sea 
what were the facts of the case in which 
the decision was given, and what was the 


point which hal to he decided; see Hari 
Bakhsh v. Bahu hat (12). In our opinionj 
the case reported in Bindeshuri Singh y. 
Har Naraiii Singh (11) is no authority 
for the proposition that where an aliena- 
tion by way of gift by a HinJu widow of 
property forming part of her husband’s 
estate is consentel to by the next pre- 
sumptive male reversioner, who receives 
consideration for giving such consent or 
has benefited by the transaction, the tran- 
saction is not binding on the consenting 
reversioner and persons claiming through 
him if he succeeds to the estate after the 
death of the widow. 

We are of opinion tiiat the recent deci- 
sion of their Lordships of the Privy 
Council in Ramgoudas case (l) helps 
Rameshar Bakhsh Singh (defendant 1 in 
the present case) to the full extent. Hence 
we answer the questicm mentioned above 
m the affirmative and hold that where an 

way of gift by a Hindu 
widow of property forming part of her 
husbands estate is consented to by the 
next presumptive male reversioner who 
receives consideration for giving such con- 
sent or has benefited by the transaction the 
transaction is binding on the consenting 
reversioner and persons claiming through 
him, if he succeels to the estate after the 
death of the widow. 

We agree with the learned trial 
Judge that Jaskaran Singh, Sital Singh 
and Dwarka Singii were precluled from 

disputing the validity of the deeds of gift 

by virtue of which Rameshar Bakhsh 

Singh (defendant l) holds the property in 

suit. They were personally debarred from 

resiling from the transactions of 28th 

June 1910, and impugning their validity. 

The plaintifts, who admittedly claim the 

property in suit under or through them 

cannot be in a better position. The claim 

was properly rejected by the learned trial 

Juige. We dismiss the appeal with 
costs. 

V.B./r.k, Appeal dismissed. 


(12) A. I. K. iy24 KG. r.U=80I. C T 

.4. 208 =3 Pat. 025 (P.C.), 
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Srivastava, J. 

Ah7nad Jan — Applicant. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 119 of 1931, Deci- 
ded on 5th November 1931, against order 
of Sess. Judge, Lucknow, D/- 12th Septem- 
ber 1931. 

(a) Criminal P. C. (1898), S. 263 (h)— 
Magistrate must record reasons for convic- 
tion. 

When a Magistrate tries a case summarily ho is 
iK)UDd to record his reasons for the conviction and 
to state them in such a manner that a superior 
Court, acting in revision, may be in a position to 
judge whether there was sufficient material before 
the Magistrate to support the conviction: 16 O. 
C. 357, Foil LP 98 0 2l 

(b) U P. Municipalities Act ( 2 of 1916), 

S. 298-H (e) — Rules framed under by-law 

rule 2 — E living in house of accused — Son of 
accused bringing H tothathouse — One woman 
asking H to pay Rs. 10 for sexual inter- 
course with E — li paying — Money handed to 
son of accused — Evidence held insufficient 
to prove that accused kept hrothal. 

Where tho only evidence is that Miss E lived 
in the house of tho accused, that a man identified as 
tho son of the accused met sergeant 11 and brought 
him to the house, that a woman, not identified, 
asked the .sergeant to pay Rs. 10 to have sexual 
intercourse with her, which ho did, and tho woman 
handed tho sum lo tho son of tho accused, it may 
only show that tho son of tho accused kept a bro- 
thel, but cannot prove that the accused kept a bro- 
thel when there is not oven a suggestion that the 
accused had any share in the earnings of Miss E; 
nor can tho accused be convicted of having let 
tho house lo E for prostitution when there is no 
evidence to show that when he lot tho house to 
her he knew tliat .slie was a public prostitute. 

[P 09 C 1] 

S. S, Cha'iidJiiiri and //. D. Chandra — 
for Applicant. 

AH Muhainmad — for tlio Crown. 

Judgment.' — Tho applicant was tried 
summarily by a Magistrate, 1st Class, of 
tlie Lucknow District for tho offence of 
keeping a lirot hel in his house in broach 
of R. 2 of tho by-laws framed under 
S. 298-11 (e), Act 2 of 1916, prohibiting the 

residence of prostitutes and the keeping 
of brothels in spocitiod areas of tho Luck- 
now Municipality. Ho found tho accused 
guilty and imposed on him a tine of 
Rs. 30; in default one month’s simple 
imprisonment. Tlio accused made an ap- 
l)lication for revision to tho learned Ses- 
sions Judge, but he saw no reason to inter- 
fere and dismissed tho application. 

Unfortunately tho learned Magistrate 
did not make any record of the state- 
ments of witnesses examined bofovo him. 
Of course, when a i\ragistrate tries a case 


summarily, he is not bound to record' 
evidence: but, as observed by Mr. (after- 
wards Sir Benjamin) Lindsay in Jagan- 
nath V. Emperor (l), the Magistrate is 
bound to recoi'd his reasons for the con- 
viction and to state them in such a man- 
ner that a superior Court acting in revi- 
sion may be in a position to judge whether 
there was sufficient material before the 
Magistrate to support the conviction. 
The opening words of the judgment of the 
Magistrate show that the accused Ahmad 
Jan was prosecuted on the allegation that 
he kept a brothel in his house and had 
engaged one Miss Edna for prostitution. 
So far as I can see from the judgment of 
the learned Magistrate, and the reference 
to the prosecution evidence contained 
therein, there is no evidence at all to show 
that the applicant kept a brothel in his 
house. 

All that the evidence shows is that- 
Miss Edna was living in the house of 
the accused, that on one occasion, namely, 
on the 17th April 1931, a man identi-* 
fied as Khurshed Ahmad, son of theaccuse.1 
met one Sergeant Harrison at Valerios 
and brought him from there to the house- 
in which Miss Edna was living. A woman 
in the house, whom Sergeant Harrison 
^Yas not in a position to identify, asked 
him to pay Rs. 10 in order to have sexual 
intercourse with her, which he did.* This 
money was handed by the woman toi 
Khurshed Ahmad. This evidence might 
at best show that Khurshed Ahmad was 
keeping a brothel, but cannot prove that 
the accused Ahmad Jan was the person- 
who kept a brothel. There is absolutely 
no evidence of the house having been used 
for tho purposes of prostitution on any 
other occasion. Even on the occasion 
in question there is nothing in the evw 
denco to connect Ahmad Jan. accused,, 
with the transaction between the woman 
alleged to be Miss Edna and Sergeant 
Harrison. It has not even been suggested 
that the accused Ahmad Jan received any 
share in the earnings of Miss Edna. In 
my opinion therefore the charge laid 
against the accused of his keeping a bro- 
thel was not justified and his conviction 
for that offence cannot be upheld. The- 
learned Assistant Government Advocate, 
realizing this difficulty, wanted to bring 
the case under another part of R. 2, which 
provides that no person shall let or other- 

' (i) Li9i^iG~o7”ir^57=u 
I. C. 160. 
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wise grant the nse or occupation of any 
building to a public prostitute. In the 
first place the judgment of the Magistrate 
does not show that the accused was 
charged with this offence. The only charge 
against him, so far as I can see, was that 
he himself kept a brothel. In the second 
place tiiough it is admitted by the accused 
that he had let the house for residential 
purposes to Miss Edna, there is no evi- 
dence that w'hen he let the house to her 
he knew her to be a public prostitute. In 
this connexion it may be pointed out 
that Miss Edna was prosecuted simulta- 
neously with the accused Ahmad Jan in 
respect of the offence which took place on 
the night of-the '17th April 1931. This 
offence led to two prosecutions: one against 
Miss Edna under rule 1 of the aforesaid by- 
laws for her being a public prostitute and 
residing within one of the prohibited 
areas; and the other against Ahmad Jan 
for keeping a brothel. The charge against 
Miss Edna failed and she was acquitted 
by the learned City Magistrate. The ac- 
cused Ahmad Jan was tried bv another 

« 

Magistrate and convicted as stated a])ove. 
Under these circumstances the charge 
against Miss Edna herself having failed, 
and in the absence of any evidence to 
prove that she was a public prostitute, it 
is hardly possible to say that the accused 
was guilty of letting the house to a pub- 
lic prostitute. 

I therefore allow the application, set 
aside the conviction and sentence and 
direct that the fine if paid be refunded. 

K.N./r.K. Application allowed. 


A. I. R. 1932 Oudh 99 

Eaza and Kisch, JJ. 

Gajadhar and others — Appellants. 

v. 

'Emperoi — Opposite Party. 

Criminal Appeal No. 358 of 1931, De- 
cided on 14th December 1931, against 
order of Addl. Sess. Judge, Kheri, D/- 
5th November 1931. 

(a) Criminal Trial — First information — First 
information report is not substantive piece of 
evidence — It can be used merely by way of 
corroboration or contradiction — It is inadmis- 
sible for proving that facts stated are cor- 
rect. 

The first information report is not substan- 
tive piece of evidence. It can be used merely by 
way of corroboration or contradiction and not 
any further. It is inadmissible for the purpose 
of proving that the facts stated in it are correct. 
It cannot be used to contradict other witnesses 
who are unanimous on a particular fact. It is 
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never per ?e the statement of the case for the 
prosecution and the absence of any accused’s 
name in the first information report is not by 
itself a sufticient proof of his innocence : A. I. li 
1925 All. 30.S ; A. I. R. 1930 C32 ; A. I U 

1928 Lah. 507 and A. I. B. 1028 Lah. SdO. Foil. 

LI' 102 G 1, 2] 

(b) Criminal Trial — Evidence — Evidence of 
identity should be approached with caution. 

^ Evidence of identity based on personal impres- 
sion should bo approached with considerable cau- 
tion, specially where much depends upon such 
evidence. [p io2 C 21 

H. A. TValfoi'd, and Tlayyi Swcirui> 
Pande — for Appellants. 

H. K. Ghose — for the Crown. 

Judgment.— (1) Gajadhar Brahman, 
aged 45, (2) Mula Brahman, aged 65, (3) 
Hargobind Brahman, aged 50. (4) Atma, 
Brahman, aged 50 and (5) Munshi 
Brahman, aged 56, of Baraincha (Dis- 
trict Kheri) have been convicted by 
the learned Additional Sessions Judge of 
Kheri of an offence of murder under 
Ss. 302/149, I. P. C., and sentenced to' 
death subject to confirmation by this. 
Court. They have also been convicted and 
sentenced to two years’ rigorous impri- 
sonment, each, under S. 147, I. P. C. 
The sentences of imprisonment were not 
to be given effect to if the sentences of 
death were to be confirmed by this Couri;. 
They appeal. The reference in confirmar 
tion is also before us. The charge against 
all the accused persons named above was- 
that they committed riot and murdered 
Mohammad Ali, ziladar, on the night of 
31st May/lst June 1931, at about 2 a. ir. 
at a place near a dilapidated building at 

^me distance from the Khandaura abadi. 

That building was formerly used as a 
place for pressing sugar-cane and making 
treacle, etc. The building is called “Bel.” 
The abadi cf village Khandaura is some 
five furlongs from the “ Bel.” The abadi 
of village Baraincha where the accused 
reside is some seven furlongs from the 
Sahjana abadi. The “Bel ” is some three 
furlongs from the abadi of village Neol'i 

and some seven furlongs from the abadi 
of village Harnia. There is a public way 
leading from Sahjana and passing throu<<h 
Khandaura and Neoli to Pasgaw^an. 

The case for the prosecution may be 
summed up as follow^s : 

Mir Eahid Ali of Pihani (District Har- 
doij has zamindari property in villages 
Sahjana, Baraincha and some other vil 
Images in the District of Kheri. He has 
his zila or kothar ” at Sahjana. Mo- 
hammad Ah, who was in the service of 
Mir Eahid Ali. was the Ziladar of Sahjana 
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and some other villages including Brain- 
cha. As ziladar he liad to take proceed- 
ings against one or other accused j ersons 
in the Civil, Revenue and Criminal Courts. 
He was very zealous in the discharge of 
his duties as a ziladar. His actions 
resulted in loss and hardships to the ac- 
cused, who are members of one and the 
same family, and hence they had a grudge 
against him. Gajadhar accused filed an 
application under B. 107, Criminal P. C., 
against Mohammad Ali and others in the 
Court of the Subdivisional Magistrate, 
Mohamdi. That application was dis- 
missed on 27th October 1930. On 31st 
May 1931, Mohammad Ali came from 
Pihani to Sahjana and then went to the 
Mohamdi Tahsil on a bullock-cart driven 
by Khimma (cart-driver) in the after- 
noon. He had to see B. Ram Sarup 
Singh, Naib Tahsildar, in connexion with 
the remission of revenue. Gajadhar and 
Munshi, accused, and alsoAjudhi a Prasad, 
patwari, and Bhui) were i>resent in the 
compound of the Tahsil and in reply to 
Bhup’s question Khimma said in the pre- 
sence of Gajadhar and Munshi, accused, 
that Mohammad Ali had come from 
Pihani that very day and that he would 
go back to Pihani the same night after 
spending some hours at Sahjana. Mo- 
hammad Ali saw the Naib Tahsildar and 
then left Mohamdi for Sahjana on the 
bullock-cart. He sent two bullock-carts 
loaded with grain to Pihani at about mid- 
night and shortly after that ho himself 
started from Sahjana on a bullock-cart 
(called addha) which was driven by 
Khimma, 

When the cart reached the Bel ” in 
Khandaura, Khimma saw seven men com- 
ing out of the ‘ Bel.’ Ho at once aroused 

Mohammad AH who was sleeping in the 
cart and gave two cartriges to him as de- 
sired by the latter. Before Mohammad 
Ali could get sufiiciont time to load his 
gun the seven men rushed up and began 
to beat him witli lathis. Khimma also 
received one or two lathi blows and fell 
down from the cart. Ho ran away and 
concealed himself in the grass growing at 
a distance of sonm 145 yards from the 
public way by which the cart w^as passing 
at the time of occurrence. It was a moon- 
light night. Khimma recognized hve 
men, namely, Gajadhar, Mula, liargobind, 
Atma Ram and ^lunshi (all tho live ao- 
cusod) out of the assailants. It was 
Gajadhar who attacked Khimma first of 


all with his lathi. All the seven assaiU 
lants showered lathi blows on Moham- 
mad Ali. They continued to beat him 
until he died. The bullocks turned tho 
cart towards Sahjana and the dead body 
of Mohammad Ali fell down together with 
certain things at a distance of some 
yards from the public way. Some one of 
the assailants took away Mohammad 
Ali’s gun and then they departed leaving 
his corpse on the ground. The bullocks 
ran off with the empty addha and 
reached the kothar at Sahjana shortly 
after the occurrence. Likkha, Punai, 
Ghasi and Bhikari awoke and started 
from the kothar shoutitjg that the addha 
had returned without the zihidar (Moham- 
mad Ali) and tho cart-driver, Khimma. 
Puttu and Baidu joined them on the way. 
They proceeded on the way by which the 
ziladar’s cart had left Sahjana by follow- 
ing the cart-tracks, shouting to know 
where Khimma and the ziladar were. 
When they reached near the Bel *' in 
Khandaura, Khimma answered their call 
and came to them. He informed Punai 
and others of the occurrence, saying that 
he had recognized the five accused out of 
the seven assailants of Mohammad Ali 
ziladar. Punni told Khimma not to take 
the name of the accused openly before the 
dawn of the day as they wore desperate 
and dangerous men. Then they searched 
for tho corpse of Mohammad Ali and 
found it at some distance from the way 
and tho ** Bel.” Shortly after that, Piare, 
chaukidar of Sahjana came there and 
Likkha informed him of the occurrence 
naming the assailants who had been re- 
cognized (that is the accused). Piare 
then went to tho Pasgawan police station 
and made the report Ex. I there between 
6 and 7 a. in. on tho 1st June. 

The Pasgawan police station is some 
eight miles from Khandaura, The 
village Sahjana is within the circle of 
the police station Pasgawan, but the 
village Khandaura, where the offence 
was committed is wdthin the circle of tho 
Mohamdi police station. Kesri, chaukidar 
of Khandaura, also heard the news of tho 
ziladar*s murder and came to the place 
of occurrence at about 8 a. m. He then 
proceeded to the Mohamdi police station 
and made the report Ex. 3 there. Khan- 
daura is some six miles from the Mo- 
hamdi police station. The Sub-Inspector 
of Pasgawan police station proceeded to the 
place of occurrence and reached there at 
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about 11 or 12 a. m. When he was prepar- 
ing the report of inquest the second officer 
of thoMohamdi police station also reached 
there. The corpse of Mohammad Ali was 
sent to Shahjahanpur for post mortem ex- 
amination and then the second officer of 
the Mohamdi police station began to in- 
vestigate the case. He prepared the site 
plan and examined almost all the wit- 
nesses on that very date up to 11 p. m. 
The station officer of the Mohamdi police 
station reached the place at 11 p. m. and 
then he took the investigation in his 
hands. All the accused except Gajadhar 
were arrested on 2nd June 1931. Gaja- 
dhar accused appeared in Court after 
the other accused had been sent up for 
trial. 

All the accused persons pleaded not 
guilty. They denied that they killed 
Mohammad Ali, Their defence was that 
Ajudhia Prasad Patwari was on inimical 
terms with them. They alleged tiiat 
Ajudhia Prasad, his uncle Ram Adhin and 
Mohammad Beg, assistant ziladar of 
Sahjana, had got them falsely implicated 
in this case instigating the prosecution 
witnesses to name them as the assailants 
of Mohammad Ali, deceased. 

The accused have produced no evidence 
in defence. They had summoned 22 wit- 
nesses, including six men of Khandaura 
and two of Harnia, but none of them was 
examined. There is no evidence on the 
record to show that Ajudhia Prasad or 
his uncle have helped the prosecution in 
any way. There is nothing to show that 
they have taken any interest in this case 
on behalf of the prosecution. It may be 
that Ajudhia Prasad is on inimical terms 
with the accused, but it is clear that that 
fact cannot help the defence unless and 
until it is proved that he or his relations 
have taken any intei'est in the matter. 
The allegation that the prosecution wit- 
nesses have named the accused at the in- 
stigation of Ajudhia, Ram Adhin, Moham- 
mad Beg or Baijnath, is made without a 
scrap of evidence to support it. 

Now we have to find on the evidence 
of the prosecution witnesses if the charge 
is satisfactorily made out against the ac- 
cusel. (Their Lordships then discussed 
the evidence and proceeded as follows:) 
The appellants’ learned counsel has laid 
stress on the fact that the names of 
the accused persons were not mentioned 
in the first information reports (Exs. 1 
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and 3). The report Ex. 1 was made by 
Piare chaukidar and the report Ex. 3 by 
Kesri chaukidar. It is true that the names 
of the accused were not mentioned in 
these reports but having considered the 
whole evidence on the record and all the 
facts and circumstances of the case wo 
are of opinion that this omission does 
not affect the case for the prosecution. 
The evidence on the record shows that 
Piare reache l the place of occurrence about 
one hour after Punai, Likha and others 
reached tiiere. It was Likha who re- 
lated the story of the occurrence to Piare 
naming all the live accused who had been 
recognized by Khimma. Khimma was 
present there of course, but he was weep- 
ing at that time. The evidence given by 
Likha and Khimma shows that Piare 
chaukidar had no talk with Khimma be- 
fore lie left the place for the thana, having 
received information about tlio occurrence 
from Likha. Piare (P. \V. 15) admits 
in his examination-in-chief that he had 
no talk with Khimma and that he had 
received the information about the oc- 
currence from Likha and others. He 
admits also that Khimma was weeping, 
and saying that the Mian (Mohammad Ali 
ziladar) had been killed. Khimma says, 
that he 

“was perplexed, cou/used And weeping and did 
not know whether Piare chaukidar or any chau- 
kidar came there or not.’’ 

Piare admits that he had come to know 
the names of the accused as the murder- 
ers of Mohammad Ali before he had left 
the place of occurrence for the thana but 
did not give their names in his report out 
of fear. He says that he apprehended 
that the accused would kill him. Piare 
makes inconsistent statements on some 
points and we are not altogether satisfied 
with his evidence, but the fact remains 
that the evidence on the record shows, 
that he had come to know the names of 
the accused as the murderers of Moham- 
mad Ali before he had left the place for 
the thana. If he did not name the ac- 
cused in his report for some reason or 
other this omission cannot affect the case- 
for the prosecution when there is con- 
vincing evidence on the record to show 
that some of the accused persons, at least 
were concerned in the crime. Khimma. 
had already named the accused persons at 
the first opportunity. Punai had advised 
him not to give out the names of the as- 
sailants recognized by him at that time ol 
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thcni^'ht. us they were desperate and dan- 
t’erous persons. It is not strange if Khimma 
■was quite up'^et with grief and fear having 
witnessed such a brutal murder. at- 
tach no importance to the fact that 
Khimma himself did not relate the story 
of tlic occurrence to Piare chaukidar on 
that occasion, even granting that lie knew 
tliat the chaukidar had come there and 
was going to the thana to make the re- 
port. We also attach no importance to 
the fact that Kesri chaukidar (P. W. 9) 
had not named the accused in his report 
(Ex. d). It is a brief report and is based 
on the information which Kesri had re- 
ceived (as stated by him) from a certain 
person w hose name was not mentioned in 
the report. He states in his evidence 
that Paldoo, brother of Khimma, had come 
to liini at iiis place at about 8 a. ni. and 
told him that Mohammad Ali ziladav had 
been killed. Ho admits that he had made 
no further inquiries from Baldeo or any 
-other person before he had started for the 
thana. There is notliing to show that 
Khimma or any person of Sahjana to 
whom Khimma liad related tho story of 
the occurrence just after the occurrence 
had said to any chaukidar that the as- 
sailants were not or could not be recog- 
nized at the time of occurrence. It is 
in evidence that the names of tho persons 
who had been recognized were known to 
■ull the persons who were present there at 
the time tho police otlicers reached there 
forenoon on 1st June 1931. Thakur 
Chet Earn Singh (P. W. 17), second ofli- 
cev of the iMohamdi thana, swears tliat 
when ho reached the place of occurrence 
•at about noon 

“it was generally talked tlioro that the five per* 
tons (the accused in this ease) ^Yoro murderers of 
Mohammad Ali out of seven persons/’ 

We sec no reason to reject his evidence 
-on this point. Wo are satisfied tliat 
Khimma had told Punai, Likkha and 
others on tho first occasion the names of 
tho assailants recognized by him. His 
evidence on this point must be accepted 
as true. It should bo borne in mind 
'that tho first informal ion report is not a 
substantive piece of evidence. It can bo 
jUsed merely by way of corroboration or 
contradiction and not any further. It is 
jinadmissiblo for tho purpose of proving 
'that tho facts staled in it are correct: see 

Chiitn r Sivgh v. Einperor (1): see also 

• ^ . . 

(.IjA. I. R. U)V5 All. j: 0:=85 T. C. 050=20 Or. 
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SarJcarlinga Tevan v. Emperor, A. I. B. 
1930 Mad. 632. It cannot be used to 
contradict other witnesses who are unani- 
mous on a particular fact. It is net sub- 
stantive evidence and can only be pro- 
jierly used to corroborate or contradict 
the maker thereof: see Dharam Singh v. 
Emperor, A. I. B, 1928 Lah. 507. It is 
never per se the statement of the case for 
the prosecution and the absence of any 
accused’s name in the first information 
report is not by itself a sufficient proof 
of his innocence: see Bam Kishan v. 
Emperor, A. I. B. 1928 Lah. 880. 

We have to see now if wo should con- 
firm the sentence of death passed on aU 
the five accused persons named above. In 
our opinion the charge is satisfactorily 
made out against three persons, namely, 
Gajadhar, Mula and Munshi, accused. It is 
satisfactorily proved that they were pre- 
sent near the place of occurrence shortly 
before tho occurrence. They were seen 
there in very suspicious circumstances. It 
is also satisfactorily proved that they had 
actually participated in the commission of 
the crime. There is reliable circumstan- 
tial and also direct evidence against these 
men. 

We are satisfied that they are guilty 
and have been rightly convicted and 
punished. As to tho remaining two 
persons, namely. Hargobindand AtmaBam 
we do not think it safe to find them 
guilty on tho evidence of identification of 
Khimma alone. Evidence of identity based 
on personal impression should be approa- 
ched with considerable caution specially 
where much depends upon such evidence. 
Wo have found that Khimma is an honest 
witness, but the testimony of sense can- 
not bo implicitly relied upon even when 
tho veracity of the witness is above all 
suspicion. Chances of error in identifica- 
tion become greatly increased when tho 
identification is based upon a momentary 
glimpse in tho confusion and excitement of 
tho moment at night even though it is a 
moonlit night. There is no reliable cir- 
cumstantial evidence against these two 
men. While wo appreciate tho care and 
intelligence with which the learned Ad- 
ditional Sessions Judge has tried this 
case we consider that in the case of these 
two men tho conviction on the charge 
of nnu'dor should not be uphold. We 
feel that wo shall bo on safer ground 
in acquitting these two men. They may 
be given the benefit of the doubt. 
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It is a case of brutal and cold-blooded 
murder in which there are no extenuating 
circumstances. 

Hence we dismiss the appeal of Gaja- 
•dhar, Mula and Munshi, accused, uphold 
their convictions, confirm their sentences 
and direct that they be hanged by the 
neck till they are dead. The sentences 
of imprisonment will not of course be 
-carried out when the capital sentences 
are inflicted. We allow the appeal of 
Havgobind and Atma Ram accused, set 
aside their convictions and sentences and 
direct that they be acquitted and released. 

E.M./r.k. Order accordingly. 


A. I. R. 1932 Oudh 103 

Srivastava, J. 

Chandra Nath — Accused — Appellant. 

V. 

JFtti O pposite Party. 

Criminal Appeal No. 309 of 1931, Deci- 
ded on 1st December 1931, against order 
of Sess. Judge, Rae Bareilli, D/- 18th Sep- 
tember 1931. 

(a) Penal Code (1860), S. 397 — Words 

uses any deadly weapon *’ include case 
where person only levels revolver against 
•another — Firing is not necessary. 

The words “uses any deadly weapon” are wide 
enough to include a case in which a person levels 
his revolver against another person in order to 
os'er-awe him. It is not necessary that the person 
•using a revolver must fire it. [V 105 C ll 

2ft (b) Penal Code {I860), S. 398 — S. 398 
•does not apply to case in which robbery has 
been actually committed. 

Section 398 is applicable only to a case of an 
attempt to commit robbery and has no applica* 
tion to a case in which the robbery has actually 
been committed. S. 398 can regulate the punish- 
ment only in cases of an attempt to commit 
robbery as distinguished from a case in which the 
offender has already accomplished bis purpose 

and robbery has been actually committed. 

[P 105 C 2 ; P 106 C 11 

But as in cases where the offender is armed 
with a deadly weapon the legislature has pres- 
-oribed the minimum sentence of 7 years for an 
attempt to commit robbery, it would not be pro- 
per exercise of discretion to inflict a lesser punish- 
ment if the offender is found guilty of robbery. 

LP 106 C 1] 

J. N. Misra and Kanhaiya Lai for 
Appellant. 

Mi Muhammad for G, H. Thoynas — for 
the Crown. 

Judgment. — These are appeals by 
-Chandra Nath and Bansidhar against the 
order, dated 18th September 1931, of the 
learned Sessions J udge of Rae Bareilli, con- 
victing Chandra Nath under S. 398 and 
Dansidhar under S. 39 f , I. R- C-i and sen- 


tencing them to seven and ten years 
rigorous iinprisonirient respectively. 

The case for the prosecution which has 
been accepted by the learned Sessions 
Judge is that on 15th July 1931 Suraj 
Prasad, mail runner, was carrying the mail 
from Malikarau Chaubara to Gurbux Ganj, 
when in the dhak jungle, near a culvert on 
the public road, he saw the two accused 
standing, one on each side of the road. 
Bansidhar at the point of a revolver asked 
Suraj Prasad to give up the mail bag and 
in tlae meantime Chandra Nath tripped 
him from behind. Bansidhar then took 
up the mail bag and spear from Suraj 
Prasad and made away with them fol- 
lowed by Chandra Nath. Suraj Prasad 
chased both the accused shouting that 
they had robbed him of his mail bag and 
spear. Two persons Durga Darzi and 
Bulaki Pasi, on hearing the shouts of Suraj 
Prasad, joined him in the chase. At a 
place near the east of village Korihar, 
Ghani and Sattar, chaukidars, on hearing 
the alarm came up from the opposite 
direction and brought the accused to bay. 
Ghani and Durga caught hold of Bansidhar, 
while Chandra Nath was secured by Sattar 
and Bulaki. As Bansidhar had thrown 
away the mail bag and spear on the 
way, Suraj Prasad, accompanied by Ghani 
chaukidar and some of the other pursuers, 
went out in search of them. They found 
both these articles lying in the drain of a 
field at a distance of about half a mile 
from Korihar. Then they came back to 
the place where the accused had been left 
in the custody of Sattar and the other 
villagers and made a search of the persons 
of the accused. It may be noted that 
Bansidhar was wearing a shirt and shorts 
and Chandranath a red shirt and a dhoti. 
They recovered a mask from the pocket of 
Bansidhar’s shirt and underneath the 
shirt they found a dagger attached to a 
leather strap slung around the accused’s 
shoulder. In the right pocket of the 
shorts was found a country revolver and 
in the left pocket a small bundle contain- 
ing three packets of gunpowder, one packet 
of crushed chillies and a little tin-box full 
of shots and percussion caps. They also 
found a-nother mask in the pocket of 
Chandrnath’s shirt and recovered a dag- 
ger which was concealed in the folds of 
his dhoti under his shirt. The two chauki- 
dars took the accused and the articles re- 
covered from them, including the mail bag 
and the spear, to the police station at Gur- 
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bux Ganj. Suraj Prasatl lodged the first 

infoniiatioii report vvhicli was lecorded at 

about 6 ]i. in. It should ho mentioned 

that V. lien the mail hag w as rccoveied 

from the diain of tho fold, as stated 

above, its seals were found broken and the 

moulh open. Tho Police Siih-Inspector on 

making inquiries from the Sub-Postmaster 

ot Gurbux Ganj found that the contents of 

tlio liag were intact and nothing was found 
missing. 

I • in' was that lie 

was on his way to Eae Bareilli when ho 

came across Suraj Prasad whom he found 

opening the mail bag near the culvert. 

lie took Suraj Prasad to task and was 

therclore chased by him with a spear and 

got arrested near village Korihar. Ho 

alleged that tho mail hag and the sp.bar had 

been thrown somewhere on the way by 

bunij 1 uisad himself. He denied that the 

mask-, drtgf^er and revolver and the am- 

nuinition were hts or recovered from his 

person IIo did not jiioduce any evidence 
in his defence. 

Tho other accused Chandranath pleaded 
that he Iia 1 ^one to villaj^e Korihar on the 
niorninf^ oi J/ith July to demand price of 
cdolh sold hy liim to Slieo Ivumar and Gur 
Prasad and that lie was arrested simply 
because lio^ (old the chaukidars that he 
knew Pansidliar. Ho also denied that ho 
liad anythin^' to do with tho mask and 
daj^^er oi' that tlu'y wore ftnmd on his 
jicison. He examined two witnesses in 
sup]n)rt of liis defence. 

Tho learned Sessions Judge, lolyiiiit on 
tho evi.lonco of P. W. 1, Gaja.ibnr, 

yy.‘2, Shoo Piasa.l, P. W. ;i, Abdul 
Qadir, Sub-lnspoetor, P. W. 5, Suraj 
1 nisad, P. W. (1. Durga. P. W. 7, Bulaki 
and B. W. S, Ghani, hold (hat (ho pro- 
socufion story had boon amply provo.l by 
tho evidoiico of thoso wKnossos. IIo w as 
convince 1 that tho incriiiiiimt ing articles 
of which mention has boon mado ahovo 
w-oro rocovorod from the possession of 
both (ho accusol. Ho rojeclol thoovi- 
donco ol (ho two wi( nesses luoduced by 
uindra Nath in his defence ns nnwiuthv 
of credit. Tho conclusion reached by 
him was that as Bansidhar had leyellod 
liiH loyoher against the mail runner in 
order to frighten him to deliyer up tho 

Rani”' T olVenco under 

u 1 i/’ 1 Chandranath 

o lold that as this accused kept his 

daggor concealod and ,lid not, mako any 

display of it to oyorawo the mail runner. 
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his case was covered by S. 398, I. P, G- 

He accordingly convicted Bansidhar 

under S. 397 and Chandra Nath under 

8. 398, I. P. C., and sentenced tliem as 
staled above. 

The learned counsel for Bansidhar con- 
tended in the first place that the case for 
tne piosecution was false and tiio evi- 
dence produced in suiiport of it was un> 
leliahle. The main ground nrged in sup- 
port of this contention was that the plan 
of the locality, Ex. 1, ])rei)aied hy the 
Suh-Jnspector shows that Durga, P. W. 6, 
and Bulaki, P. W. 7, joined the chase at 
spots between tlie drain wliere the mail 
hag and tho spear were found lying and 
the place wlieve the appellants were ar- 
lestod hy Ghani and Sattar, chaukidars. 
and therefore it was impossible for Durga 
and Bulaki to have seen Bansidhar run- 
ning witli the mail hag as deposed by them. 
The learned Sessions Judge was of opi- 
nion that tlie sketch map did not correct- 
ly niaik tlios))t)ts at which tiiese wit- 
nesses joined the chase and that it could 
not ho relied on as against the sworn 
testimony of witnesses whom there is no 
reason to discredit. It might also be 
observed that tho mail bag was recovered 
after a lapse of some time since its being 
thrown away by Bansidliar. One cannot 
thorofovc bo sure that it had not been 

some unknown person or jier- 
sons during Ibis interval and was re- 
covered at tho very spot at which it had 
been thrown. Another point sought to 
ho made on hohalf of tho appellant was 
tliat tho seals of tho mail bag were found 
broken when it was recovered lying in 
(lie drain. It was argued that Bansidhar 
had no time to break open tho seals and 
that this fact supiiorted Bansidhar's ver- 
sion that Suraj l^rasad himself had opened 
I ho mail Invg. I agree with tho learned 
Sessions Judge tliat no importance can be 
attaolied to this circumstance as wo do 
not know who had access to tho hag dur- 
ing the interval when it remained lying 
in tho held. 

1 liavo carefully examined tho pmse- 
cution eviilonco. The accused have abso- 
lutely failed to suggest any motive for 
t he prosecut ion witnesses to falsely ira- 
plioaio them. Beyond a mere denial the 
accused have given no explanation of the 
incriminating articles, the marks, the 
Jnggers and revolver found on their per- 
son. 1 have no hesitation in agi'eeing 
u'iih the learned Sessions Judge that no 
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ground has been made out for discredit- 


ing the testimony of the prosecution wit- 
nesses. 

It was also contended that Bansidhar 
did not use any deadly weapon at the 
time of committing the roiibery and there- 
fore his conviction under S. 397, I. P. C., 
is not correct. The statement of Suraj 
Prasad, which I can see no reason to dis- 
believe, is that the accused Bansidhar 
demanded the surrender of the mail hag 
at the point of the revolver. The words 
used in S. 397 are “uses any deadly 
weapon.’’ It would be putting a much 
too narrow interpretation upon these 
words to say that a person does not use 
a revolver unless he fires it, I am in- 
clined to say that the words are wide 
enough to include a case like the present 
in which a person levels his revolver 
against another person in order to over- 
awe him. I must therefore reject this 
contention. 

Lastly, I was asked to reduce the sen- 
tence of ten years’ rigorous imprisonment 
passed against Bansidhar on the ground of 
its being excessive. It was pointed out 
that no hurt was caused to any person 
and nothing was found missing from the 
mail bag. In my opinion the accused can 
hardly claim any credit for the contents 
of the mail bag not having been tampered 
with. They only seek to make a virtue 
of necessity. The case is one of a daring 
daylight robbery on the highway. The 
accused wore fortunately baulked in their 
design on account of being pursued by 
Suraj Prasad who happened to be re- 
inforced by the other persons w ho joined 
him in the chase. He \vas admittedly a 
teacher in a District Board school and ap- 
pears to have been the evil genius of the 
other accused Chandra Nath who is a 
mere lad of fifteen and is responsible for 
ruining the life of this youth. I do not 
think his appeal for reduction of sentence 
is entitled to any consideration. I accor- 
dingly uphold his conviction and sentence. 

Next as regards Chandra Nath. It was 
contended that the chaukidars Ghani and 
Sattar tied all the incriminating articles 
said to have been recovered from both the 
accused in one bundle and that they took 
the accused to the thana. It w'as suggest- 
ed that all the articles were recovered 
from the possession of Bansidhar and 
that notiling incriminating was found in 
the possession of Chandra Nath. I find 
myself wliolly unable to accept this sug- 
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gestion. The evidence of the prosecution 
witnesses who were present at the time 
w'hen the accused were searched is quite 
clear and definite on this point, and as T 
have said I can see no reason to discredit 
this evidence. 

Reliance w as also placed on the evi- 
dence of tlie two defence witnesses %vho 
deposed to the presence of Chandra Nath 
in village Korihar since the morning of 
the date of the occurrence. Both of tliem 
were unsummoned witnesses and one has 
only to read their evidence to reject it as 

two persons Sheo 
Kumar and Gur Pi o.sad to whom Chandra 
Nath is said to have gone in order to de- 
mand price of the cloth liave not been 
examined. I agree with the learned 
Sessions Judge that no reliance can be 
placed on the evidence of these witnesses- 
for the defence. 

Lastly, it was argued with great force 
that even if it is held that Chandra Nath 
was armed witii a deadly weajion, his con- 
viction under S. 398 was bad in law' and 
that he could be convicted only under 
S. 392. It was further urged that as 
S. 392 does not prescribe any minimum- 
sentence, in view of his youth and the 
minor part played by him in the commis- 
sion of the offence he should be dealt 
with leniently. S. 392, I. P. C., prescri- 
bes the punishment in a ease of simple 
robbery and S. 393 prescribes the punish, 
ment for a case of attempt to commit 
robbery. Ss. 397 and 398 deal with the 
same offences when their commission has 
been attended with certain aggravating 
circumstances. In such cases these sec- 
tions prescribe the minimum punishment 
which can he imposed on the offender. 
Section 398 runs as fol low's : 

“If, at llie time of attempting to commit rob- 
bery or dacoity, the offender is armed with anv 
deadly weapon, the imprisonment with which 
such offender shall be punished shall not be less 
then seven vears.” 

The argument for the appellant is that, 
this section is applicable only to a case of 
an attempt to commit robbery and has no' 
application to a case like the present in| 
w'hich the robbery has actually been com-, 
mitted. In my opinion the argument is. 
correct. The opening words of S. 392 arei 
whoever commits robbery.” S. 397: 
opens with the words “if at the time ot 
committing robbery or dacoity.” When: 
we compare these w’ords with the opening! 
words of S. 398, there can be no douln| 
that this section can regulate the punish-' 
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meiiL only in cases of an attempt to com- 
mit rohijcry as distingaishetl from a case 
in \\liich the offender has accomplished 
iiis i)urj)ose and robbery has actually been 
uommittcd. Tliis construction no doubt 
icads to Ihis anomaly that wliereas the 
legislature has prescribed a minimum r*u- 
nishment of seven years in cases of an at- 
tempt to commit robbery by an offender 
Avho is armed with a deadly weapon, yet 
there is no such minimum punishment 
proscribed wlien tlieolTence has been com- 
pleted by tlic same offender. In the 
latter case wliere tlm oftender is armed 
'vith a deadly weapon but has not used it, 
lie can he dealt with only under S. 392 
md it is jiossihle for him to get off with 
i smaller inmislnnent than if lie had 
sloiiped short of an attempt to commit 
1 lie otTcnco. I can only make note of this 
:inomaly. Ji is lor tho legislature to re- 
move ii. But tlie fact tliat such an 
anamoly arises cannot justify my inter- 
preting S. 308 against tho clear language 
of the section so as to make it a))plicablo 
to a case in wliicli an ofi'oncc of rohhorv 
or dacoity is an accomplished fact. How- 
ever 1 am of opinion that as in cases 
where tlie otVender is ariiiod with a deadly 
weaiion, tlie legislature has prescribed 
llhe minmum senleiico of seven years for 
an olTcncc of an attempt to commit rob. 
bory, it would nob ho proper to inflict a 
lesser jumishment if tho otTonder is found 
guilty of robbery. S. 392 provides that 
in cases of simple rohhery tlio punish- 
ment may lie for a term wliicli may ex- 
tend to ten years. It no doubt allows tho 
Court discretion as regards llio minimum 
imnishment to ho awarded hut when the 
ofTenoe is attended witli eircumstances 
whicii would make tho attempt to com- 
mit it puni«liahle witli tlie minimum 
sentence of seven years, it would not ho a 
proper exorcise of discretion to award a 
lessor sentence wlion the otVeuee has been 
■iccoinplishotl. As the otVenees under 
hs. 398 and 392 are cognate olTencos I. hero- 
lore h. 23^ road with 8. 23t>, Criminal 
P.C., justifies tho conviction under S. 398 
being altm-ed to one under S, 392. I ac- 
cordingly sol aside tho conviction under 
S. 398 and convict Cluindra Kaih accused 
under S. 392, ]. P. C. and sentence him 
to, seven years rigorous imprisonment 
under that section. 

Lho result is that .1 dismiss the appeal 
of Bansidhar and uphold his conviction 
and senfonoe. In tlie case of Gliandra 


Nath, his conviction is altered into one 
under S. 392 and he is sentenced to seven 
years' rigorous imprisonment under that 
section. 

K.ivr.,/R,K. Order accord iughi. 
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Smith, J. 

Thakur Prasad and others — Plaintiffs 
— A pplicants. 

V. 

Sita Ravi and anothei — Defendants— 
Opposite Parties. 

Civil Revn. Appln. No. 19 of 1931, De- 
cided on 14th September 1931, against 
order of -Munsif, Small Cause Court, 
North Hardoi, D/- 17th November 1930. 

Provincial Small Cause Courts Act (1887), 

S. 25 — Action can be taken under S. 25 even 
if other remedy is open — Civil P. C. (1908), 

S. 115. 

Section 25, Small Cause Courts Act, is of wider 
scope than S. 115, Civil P. C., and oven ifanothor 
romedy is open to party applying under S. 25 
action can be taken under S. 25. [P 107 C 1] 

In a suit by A against B and C, owing to A pay- 
ing the process fees late and then too insuffi- 
cient tho summons was issued to only one 
defendant, who could not bo served owing to tho 
process-server falling ill; no summons was sent to 
the other defendant. When tho case came for hear- 
ing tho Court refused to grant further time 
and dismissed the suit under 0. 9, R. 2, A made 
an appUcutioii to tho High Court under S. 25, 
Provincial Small Cause Courts Act. 

IJcldi that under tho circumstances it was 
doubtful whether tho Court was ‘justified in dis- 
missing tho suit as a whole and that having regard 
to the circumstances it was not a fit case for in- 
terferonco of tho High Court under S. 25, Provin- 
cial Small Causes Courts Act and exceptional action 
could not bo taken when romedy by way of fresh 
suit was open: A. I. R. 1924 Raug. 54; 18.41b 
163 and A, J. B, 1922 Lali. 63, BcJ. [P 107 C 1] 

8. D. Misra — for Applicant. 

Order . — This is an application under 
S. 25, Provincial Small Causes Courts 
Act. 

The suit concerned was by one Thakur 
Prasad against two defendants, Sita Rain 
and Bharat Prasad. It was based on a 
lu'omissory note and -was instituted on 
2nd August 1930. On 18th September 
1930 it was dismissed for default, but it 
was restorotl on the plaintiff’s application 
on 2oth October 1930. Tho date then fixed 
tor disposal was 17th November 1930, and 
the plaintiff was divocled to pay theneoes- 
sary process- fees within three days. He 
did not pay any proooss fees howevov un- 
til 10th Novomber and even then the fees 
paid wore insullioient, the result being 

that a summons could onlv be issued to 

« 
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one of the two defendants. That sum- 
mons, owin^i to the process-server falling 
ill, was not served so that when the suit 
-came up for hearing on 17th November 
the situation was that a summons had 
'been sent to one of the defendants but had 
mot been served, while no summons at all 
had been sent to the other defendant. 
'The plaintiff applied for’further time, ex- 
plaining that his daughter had been ill, 
^nd has subsequently died on 30th or 31st 
'October. The Munsif took the view that 
the plaintiff could have taken steps ear- 
lier than he did, and refusing to grant any 
further time, he dismissed the suit under 
O. 9, E. 2. The plaintiff Thakur Prasad 
afterwards made an application to this 
Oourt under S. 25, Provincial Small Causes 
Courts Act. He has since died, and his 
sons have been substituted as applicants. 

There can be no doubt that the plaintiff 
Thakur Prasad was both late in paying 
the process-fees, and was to blame for not 
paying them in full. The Munsif was 
justified, at least as regards one of the de- 
fendants in dismissing the suit under 0. 9, 
E, 2. As regards the other defendant 
the process-fee was paid though it was 
paid late, and the summons to that de- 
^lendant was actually issued, though owing 
to the process-server falling ill it was not 
served. In the circumstances it is at least 
doubtful whether the Munsif was justified 
in dismissing the suit as a whole. The 
question remains however, whether I 
-ought to interfere under S. 25, Provincial 
Small Causes Courts Act, having regard to 
the fact that there is a remedy still open 
to the plaintiff’s present representatives 
under O. 9, E, 4, in the shape of a fresh 
: suit. 

For the applicants, I am referred to a 
ruling reported in Valab Das v Maung 
-Ba Than (l), following Poona City 
-Muncipality v. Bamji (2) in support of 
the proposition that S. 25, Provincial 
:Small Causes Courts Act, is of wider scope 
than S. 115, Civil P. C, I am also re- 
ferred to rulings reported in Ghulam v. 
JDtaarka (3), and Srikrishna Das v. Chan- 
■ d 2 ik Chand (4) and A. I. B. 1922 Lah. 63. 
It is contended on the authority of those 
rulings that even if another remedy is 
open to the apj^licants, action can be taken 

(1) A. I. R. 1921 Rang. 51=85 I. C.3G2=26 Or. 

L. J. 523. 

(2) [18971 21 Bom. 250. 

(3) [18961 18 All. 103={189G) A. W. N. 15. 

41) [1909] 32 Afad. 331=1 I. C. 509. 


in revision and by analogy under S. 25, 
Provincial Small Causes Courts Act. 

I am willing to hold tliat it is not be- 
yond my competence to interfere in the 
present matter under S. 25, Provincial 
Small Causes Courts Act, but having regard 
to all tlie circumstances of the case I do 
not see fit to do so. The oringinal plain- 
tiff, whether by his fault or his mis- 
fortune, failed in the proper prosecution 
of his suit on two separate occasions, and 
it does not seem to me that exceptional 
action ouglit, in those circumstances, to 
be taken in the interests of his respresen- 
tatives, when there is a remedy open to 
them in the shape of a fresh suit. 

This application is accordingly rejected. 
No question of costs arises, the opposite 
parties not having appeared. 

R.M./r.k. Application rejected. 
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Eaza and Srivastava, j.] . 

L. Baja Bam — Appellant. 

V. 

Chand i Prasad — Eespondent. 

Misc. Appeal No. 40 of 1931, Decided 
on 2nd December 1931, from order of 
Dist. Judge, Eae-Bareli, D/- 29th August 
1931. 

Provincial Insolvency Act (1920), S. 9—Ap- 
plication to adjudge person, formerly in ser- 
vice of applicant, insolvent on ground of hav- 
ing embezzled money collected from debtors 
is not competent. 

A applied that B who was formerlj' in his ser- 
vice be adjudged insolvent on the ground that 
while in service B had realized certain debt.*? from 
A's debtors during his illness and had embezzled 
the amount so realized^ B was never charged with 
the offence of embezzlement in proper Court nor 
was a suit instituted against him to recover the 
amount in dispute. 

Held : that the application did not lie as the 
amount in question was not “debt” within the 
meaning of S. 9 aud there was no relation of 
debtor and creditor between the parties. 

LP 108 C 1] 

P. D. Bastogi — for Appellant. 

Bam Prasad Varma and N. Banerji — 
for Eespondent. 

Judgment. — This is an appeal from 
on order passed by the learned District 
Judge, Eae Bareli, in an insolvency case 
on 29th August 1931. The appellant Eaja 
Earn applied that Chandi Prasad, who 
was formerly in his service, be adjudged 
insolvent. Chandi Prasad contested the 
application alleging that he was never in- 
debted to the appellant. The appellant’s 
case was that Chandi Prasad, who was in 
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his service, realize"! certain debts from 


his debtors during his illness and then 
embezzle 1 the amount so realize!. Chandi 
Prasad was never charged with theotlence 
of einbezzdement by the appellant in the 
proper Court. The appellant did not even 
sue him in the civil Court to recover the 
amount in dispute. The appellant asks 
the lower Court to take the evidence of 
embezzlement by Chandi Prasad of sums 
aggregating Rs 2,495. The learned Judge 
refused to do so and held that that ques- 
tion could nob be gone into in the insol- 
vency proceedings. Under S. 9, Prov, 
Ins. Act of 1920 

‘‘a creditor shall not bo entitled to present an 
insolvency petition against a debtor unless the 
debt is a liquidated sum payable either immedi- 
ately or at .some certain future time.” 

In tlio first place the amount in ques- 
tion is not a debt ” within the meaning 
of S. 9, Insolvency Act. In the second 
place there is no relation of debtor and 
creditor between the parties. Under those 
circumstances we think the learned Dis- 
trict Judge was perfectly right in dis- 
missing the appellant’s petition. We can 
tind no ground for interference and dis- 
miss the appeal with costs. 

it.M./R.K, Appeal distnissed. 

A. I.R. 1£32 Oudh 108 

Raza and Smith, JJ. 

Mt. Latafatunnifia — Defendant 1 — Ap- 
pellant. 

V. 

Mt, Shaharbanu Begam and others — 
PlaintiiT and Defendants — Respondents. 

First Appeal No. 93 of 1930, Decide! 
on 30tlt Soptemhor 1931, from decree of 
Add!. Suh.Jiulge, llardoi, D/- 1st Septom- 
her 1930. 

(a) Mabomedan Law — Wakf — Delivery of 
possession — Mere ab.sence of mutation does 
not show that there was no delivery of pos- 
session to muttawali. 

Where the deed of wakf contains the clear ad- 
mission of tlio wakif that ho had put the mutta- 
wali in possession of the wakf property from the 
date of the oxociUion of the deed, the inoro fact 
that mutation was not olloctod in favour of the 
muttawali does not by itself establish that ho has 
not got possession of the property as muttawali of 
the wakf under the deed. ' [IMlOO 1] 

(b) Mahomedan Law - Wakf — Delivery of 
Possession to muttawali— Views of Abu Usiif 
and Imam Muhammad staled. 

The wakf inter vivos is complete according 
to Abu Usuf, by a mero declaration of ondow- 
mont by the owner. But according to Imam 
Muhammad, a wakf is not complelo unless, be- 
sides tlio declaration of wakf, a muttawali is ap- 
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pointed by the owner and possession of the en- 
dowed property is delivered to him ; (1838) 

Fulton Sib; A. I.R. 1922 Cal. 429 ; A. I.R. 
1925 Rang. 71 ; 14 I. C. 988 ; 15 All. 321 ; A.I.R. 
1921 All. 103 and A. I. R. 1927 .4^. 255. Ref. 

LP 111 C 21 

(c) Mahomedan Law — Wakf — Condition 
imposing restraint on remarriage is valid — * 
Contract Act (1872), S. 26. 

Restraint on absolute marriage is different 
from restraint on remarriage. A condition in a 
wakf that if the widow of a cosharer remarried^ 
she would forfeit her right to the profits under 
the wakf is valid. [P 112 G 1] 

(d) Mahomedan Law — Wakf — Muttawali 
spending money for repairs — Presumption is- 
that he spent out of profits of wakf property. 

In the absence of reliable evidence to show that 
in making repairs or improvements in the wakf 
property, the muttawali spent money out of his 
own pockets, the presumption must be that the 
repairs or improvemeuts were madeby the mutta- 
wali out of the profits of the wakf property. 

LP 112 G 2! 

Ali Zaheer and Nazirnddin — for Ap- 
pellant. 

Ghulavi Husan, M. H. Qidwai and 
Iftikhar Hasam — for Respondent 1. 

Judgment. — This is an appeal from a 
decree of the learned Additional Subordi- 
nate Judge, Hardoi, dated 1st September 
1930. 

The dispute in this case relates to a 
wakf created by Hakim Mahomed Ali 
Khan of Hardoi. He made a wakf of his 
entire property, valued at Rs. 20,000. 
(zaraindari property,. houses etc.), by a 
registered deed dated 21st December 1917, 
under the Mussalman Wakf Validating Act 
13 of 1913. He died in October 1918, some 
nine months after the execution of the 
deed, leaving him surviving his widow 
^lushtari Khatun (defendant 2), his sons, 
Mustafa Ali Khan and Mujtaba Ali Khan, 
and his daughters Sughra Begam (defen- 
dant 3) and Shaharbanu Begam (plaintiff). 
Those were his heirs under the Maho- 
inedan law and also beneficiaries under 
the deed of wakf. Mushtari Khatun was 
his second wife. Mustafa Ali Khan, Muj- 
taba Ali Khan, Sughra Begam and Shahar- 
banu Begam wero his children by his first 
wife, who died long ago. Mujtaba Ali 
Khan died unmarried in August 1922, 
Mustafa AH Khan died ohildless in No- 
vember 1924. Mt. Latafatunnisa (defen- 
dant l) survived her husband, Mustafa 
Ali Khan, hut she contracted a second 
marriage in August 1928. The present 
suit was brought by Shaharbanu Begam in 
October 1929, against Mt. Liatafatunnisa 
an 1 Mt. Mushtari Khatun. Mt. Sughra 
Begam was also implei\ded as a defen- 
dant. 
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The plaintiff’s case was that the deeff of 
wakf dated 21st Decemher 1917, was duly 
given effect to and Mustafa Ali Khan re- 
mained in -possession of the entire wakf 
property as muttawali, till his death. 
However, defendants 1 and 2 took posses- 
sion of the wakf property as muttawalis 
after the death of Mustafa Ali Khan, 
though they had no right to assume that 
position under the deed. They did not 
carry out the conditions of the wakf and 
were not Gt to manage the wakf property. 
Defendant 1 has forfeited her rights to 
the proGts by remarriage. Defendants 1 
and 2 were not paying to the plaintiff her 
share of proGts and had denied her rights. 
The plaintiff had therefore to bring the 
present suit for declaration of her right to 
and share in the property comprised in the 
wakf , and also for her share of the proGts of 
the property. She claimed Rs. 1,309 as pro- 
Gts of the share from defendants 1 and 2. 
She prayed also for a declaration that de- 
fendants 1 and 2 were not Gt to be mutta- 
walis under the wakf, and should there- 
fore be removed by the Court. She prayed 
in the alternative, in case the wakf was 
held to be invalid, for possession of her 
legal share in the estate under the Maho- 

medan law, and for mesne proGts amount- 
ing to Rs. 2,600. 

Defendant 1, Mb, Latafatunnisa, is the 
principal contesting defendant in this suit. 
She resisted the plaintiff s claim on vari- 
ous grounds. She pleaded that the wakf 
deed in suit w'as invalid, as her husband, 
who was appointed muttawali under the 
deed, nsver got possession of tlie property 
during the lifetime of the wakf. She ad- 
mitted her remarriage, but pleaded that it 
did not deprive her of any rights even 
under the wakf deed in suit. She alleged 
further that she was in possession of a 
seven annas share in the property in suit 
as the widow of her Grst husband, Mus- 
tafa Ali Khan, in lieu of her dower, and 
her possession could not bo disturbed un- 
til the dower debt was paid off. She 
pleaded also that the plaintiff was liable 
to pay (in proportion to her share) the 
amount paid by her (defendant l) on ac- 
count of debts of Mustafa Ali Khan, de- 
ceased, and the amount spent by Mustafa 

All Khan in the improvement of the house 
called Mustafa Manzil. 

Defendant 2, Mt, Mushtari Khatun, 
practically admitted the material part of 
the plaintiff’s claim, but denied her liabi- 
lity, alleging that though she and defen- 
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dant 1 were jointly in possession of the 
property the entire management was in 
the hands of defendant 1 alone. 

Defendant 3, Mt. Sughra Begam, ad- 
mitted the plaintiff’s claim. 

The learned Subordinate Judge framed 
several issues and found as follows : 

(l) Mustafa Ali Khan got possession of the pro- 
perty ID suit as muttawali in the lifetime of 
Hakim Mahomed Ali Khan. (2) The wakf created 
by Hakim ^Fahomed Ali Khan is not invalid It 
was duly given effect to. (?) Defendant 1 lost her 
right to tlie property in suit by remarriage under 
the terms of the wakf. (-i) The condition in the 
deed which deprives a widow of her right on re- 
marriage is not illegal and against public policy. 
(5) The shares of the parties in different proper- 
ties under the terms of the wakf, are given in the 
finding on issue 5. (6) Defendant 1 is not in pos- 
session of the share of her husband iu lieu of her 
dower debt. (7) Mustafa Ali Khan made no im- 
provements in Mustafa Manzil at his expense. (8) 
Defendant 1 paid no debts of Mustafa Ali Kban 
deceased. (9) The plaintiff is entitled to a decree 
for Rs. 1,?09 as profits of her share in the wakf 
property against defendants 1 and 2. (10) The 

plaintiff is entitled to a declaration of her share 
in properties Nos. 1 to 8, 11 and 12 and Muhammad 
Bagh only, as claimed. She is also entitled to a 
decree for Rs. 1,.^09 on account of the profits of 
her shares. Defendants 1 and 2 are unfit to be 
muttawalis under the wakf. Muhammad Naim, 
husband of the plaintiff, is declared to bo a fib 
person to be muttawali of the wakf. 

The claim was accordingly decreed iu 
the following terms : 

“The plaintiff's claim is decreed for Rs. 1,?09 
for her profits against defendants 1 and 2, with 
the declaration that she is entitled under the 
wakf to 7/l6ths share in properties Nos. 1 to 7 
and to a half-share in properties Nos. 8, 11, 12 
and one-third share in Muhammad Bagh pro- 
perty. It is further declared that Muliammad 
Naim, husband of the plaintiff, is a fit person to 
be a muttawali while defendants 1 and 2 are un- 
fit to act as such under the wakf. The plaintiff 
shall get costs of the suit as well from the con- 
testing defendant 1 only.” 

Mt. Latalatunnisa (defendant l) has ap- 
pealed to this Court on various grounds. 
The appellant’s learned counsel lias how- 
ever confined his arguments to the lollow- 
ing points : 

(1) The wakf deed is invalid as posses 
sion of the property was not given by the 
wakif (Hakim Muhammad Ali Khan) to 
the muttawali (Mustafa Ali Khan). 

(2) Mt. Latafatunnisa, appellant, did 
not forfeit her rights under the wakf 
deei by remarriage. If there is any con- 
dition in the deed depriving a widow of 
her right on remarriage it is illegal and 
against public policy, and should not be 
enforced. 

(3) The plaintiff’s husband should not 
have been appointed muttawalk, because 
the appellant has the right to hold the 
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property as muttawali under the wakf 

d eed . 

(4j The appellant’s liability extends to 

Ks. 978 only instead of Es. 1,309. 

(O) If the wakf fails, the appellant is 
entitled to retain possession of her hus- 
band’s share in the property in suit until 
her dower is paid. 

(6) If tlie wakf fails, the debts contrac- 
ted by Mustafa Ali Khan whicli have been 
paid by the appellant should be allowed 
to her. These debts amount to Rs. 1,000. 

Point No. 1. — Hakim Muhammad Ali 
Klian had appointed liis son ^Mustafa Ali 
Khan as the first muttawali under the 
deed of wakf dated 21st December 1917 
(Ex. 1). The learned trial Judge has 
found that Mustafa Ali Khan had got pos- 
session of the property in the lifetime of 
his father Hakim Muhammad Ali Khan 
as the first muttawali under the wakf 
deed. 

Under the terms of the deed, the 
wakif (settlor) (or dedicator) had de- 
clared in unequivocal terms that he had 
reliiuiuishod his proprietary interest in 
the property, had transferred it to the 
ownership of the Almighty God and had 
removed Ids possession and put the entire 
wakf property in possession of Mustafa 
Ali Khan as the first muttawali. Thus the 
deed of wakf contains the clear admission 
of the wakif that ho had put the muttawali 
in possession of the wakf property from 
the dale of the execution of the deed. 
Hakim Muhammad Ali Khan (wakif) died 
only some nine months after the execu- 
tion of tiie de^d. It is in evidence that 
he was not in good health at the time he 
executed the deed and that he remained 
ill for some four or five months before his 
death. It is true that mutation was not 
elTected in favour of the mutta" ali in res- 
pect of the zamindari property in suit, 
'but the more fact that mutation was not 
effected in his favour does not establish 
I that ho had not got possession of the pro- 
;perty as muttawali of the wakf undor the 
kleed. It is quite possible that Hakim 
Muhammad Ali Khan, liaving entrusted 
the management of the property to his 
bon Mustafa Ali Khan as muttawali, might 
have been waiting for his recovery, to 
apply for mutation of names. The plain- 
tiff’s witnesses 1 to 4 have given evidence 
about delivery of possession. Wali Ullah 
Khan(P.W. l) is the son-in-law of Hakim 
Muhammad Ali Khan, being the husband 
of Sughra Begam (defendant 3). He was 


also the general agent of Hakim Muham- 
mad Ali Khan. He swears that Hakim 
Muhammad Ali Khan had delivered pos- 
session of the wakf property to Mustafa 
Ali Khan. The defendant’s witnesses 5 
to 7 wish it to be believed that possession 
was not delivered to Mustafa Ali Khan as 
muttawali under the deed. It is said, 
that Mushtari Khatun (defendant 2) had 
resented the execution of the wakf deed 
and had gone on hunger strike until she 
was assured by her husband Hakim 
Muhammad Ali Khan that he would not 
deliver possession of the property to his 
son and would also get the deed cancellel. 
This story is surely untrue. Mushtari 
Khatun was the best witness on this 
point but she has not been examined. She 
herself has not said so in her written 
statement. On the contrary, she has ad- 
mitted the deed and has also admitted 
the fact that the wakf has all along been 
duly given effect to. We have cai'efully 
examined the evidence given by all these 
witnesses. In our opinion it is satis- 
factorily established that Mustafa Ali 
Khan really got possession of the wakf 
property in suit as muttawali under the 
deed, in the lifetime of Hakim Muham- 
mad Ali Khan, Having regard to all the 
facts and circumstances of the case, we 
prefer the evidence given by the plaintiffs” 
witnesses to that of the defendants’ wit- 
nesses. 


We have already referred to the wakif’s 
own clear admission in the deed of 
wakf. We find that Mustaia Ali Khan 
applied for mutation as muttawali under 
the deed soon after the death of his father 
Hakim Muhammad Ali Khan. Mustafa 
Ali Khan was a legal practitioner in the 
Hardoi District. He applied for muta- 
tion, stating that ho had got possession of 
tho wakf property as mutUwali under the 
registered deed of wakf dated 21st Decem- 
ber 1917: see Exs. 4 to 6 and 8. There 
is no doubt that ho was liolding the pro- 
j>erty as muttawali. He executed two 
documents, at least, in that capacity. 
Ex. 2 is a sale deed of certain property 
and Ex. 3, a lease of certain other pro- 
perty, executed by him in his capacity as 

muttawali. These documents show that 

he had been in possession of the property 
as muttawali under the wakf deed. He 
never qu^ tinned the validity heweU; 
on the contrary, he admitted ne wakf 
and got mutation effected in his favour m 
respect of the wakf property, stating 
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tliat he had been in possession thereof 
as muttawali under the deed. On his 
death, his widow, defendant 1 herself, and 
his stepmother, Mushtari Khatun (defen- 
dant 2), also raised no objection to the 
validity of the wakf. They admitted the 
wakf and made an application to tlie Dis- 
trict Judge, Hardoi, praying for the 
appointment of a muttawali in place 
of Mustafa Ali Khan deceased. It was 
clearly stated in that application tliat 
the wakf property had been under the 
muttawaliship of Mustafa Ali Khan. This 
application was dismissed for default: 
see Exs. 14and,lo. They then applied 
for mutation in their favour as mntta- 
walis of the wakf property in 1925: 
see Ex. 7. Their application was gran- 
ted and mutation was effected in their 
favour as muttawalis. Defendant 1 and 
Mushtari Khatun then executed a lease 
in respect of village Chanda, in 1926, 
as muttawali of the wakf property. It 
was clearly stated in the deed that they 
held the property as muttawalis’: see 
Ex. 17. The documentary evidence on 
the record shows clearly tliat the validity 
of the wakf was never questioned by 
defendant 1 or her husband Mustafa Ali 
Khan, before the institution of the present 
suit. It shows, on the contrary, that they 
admitted the validity of the wakf all 
along and that the wakf was duly given 
effect to. Mustafa Ali Khan, as well as 
his widow (defendant l), and the widov.' 
of Hakim Muhammad Ali Khan, have all 
along admitted the wakf and the fact that 
the property has been held by the mutta- 
wali under the deed of wakf. Defen- 
dant 1 cannot get over her own admis- 
sions and the admissions of her husband, 
Mustafa Ali Khan, through or under 
whom she claims title to the property in 
suit. 

We think the. learned trial Judge was 
perfectly right, in the circumstances of 
the case, in believing the oral evidence 
given by the plaintiff’s witnesses to the 
effect that possession was delivered to 
Mustafa Ali Khan by Hakim Muhammad 
Ali Khan, and the wakf was duly given 
effect to. Ths appellant’s contention that 
the wakf is invalid as possession was not 
delivered to the muttawali must there- 
fore be overruled. 

It has been argued before us, with 
reference to the following authorities, 
that under the Sunni law transmutation 
of possession, or consignment of the pro- 
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perty dedicated, to a curator or a mutta- 
wali is not necessary for tlie validation 
or the completion of the wakf; 

(1) Ameer All’s Muhammadan Law. 
Vol. 1, pp. 237, 238, 279 and 2R0, Ith* 
Edn. (1912). 

(2) Mulla s Principles of Muhammadan 
Law, Edn. 9, (1929) pp. 134 and 135. 

The wakf inter vivos” is complete 
according to Imam Abu Usuf, by a mere 
declaration of endowment by the owner. 
This view has been adopted by the High 
Courts of Calcutta: Doedem JanBihiv: 
Abdulla Barber (l); Janjira v. Muham^ 
mad (2); Rangoon Ma E Kb in v. Mating 
Sein (3); and Bombay Abdul Bajak v. 
V. Jimbabai (4), According to Imam 
l^Iuhammad, a \vakf is iK>t complete un- 
less, besides the declaration of wakf, a. 
mutta\Aali is appointed by tlie owner and 
))ossession of the endowed property is 
delivered to him. This view has been 
adopted by the Allahabad High Court: 
Muhammad Aziznddin v. The Legal Be- 
membrancer (5), Mzihammad Unus v. 
Muhammad Ishq Khan (6) and Mtiham- 
mad Shafi v. Muhammad Abdul Aziz (7). 
Mr. Ameer Ali in his Students’ Hand- 
book of Mahomedan Law 1925, wlrich is 
later than the last published edition of 
his larger edition of Mahomedan law, 
expresses the opinion that Imam Muham- 
mad s view has never been acted upon or 
recognized by the Sunni sect althougli 
by a strange chance some of the British 
Indian Courts, in recent years have chosen 
to adopt it: see p. 152. This opinion of the 
learned author would require to be given 
due weight. However, it is not necessary 
for us to express any dofinite opinion on 
the point under consideration as we have 
found, agreeing with the learned trial 
Judge, that possession was delivered by 
the wakif to. the muttawali under the 
wakf deed of 1917. The first point is 
therefore decided against the appellant. 

Point No 2.— Clause 5 of the wakf 
deed (Ex. 1) deals with the question of 
the forfeiture of the rights of widows in 

(1) [18381 Fultou 345. 

(2) A. I. R. 1922 Cal. 429=G7 I. C. 77=49 Gal 
477. 

(3) A. I. R. 1925 Rang. 71=SS 1. C. 1C7='> 
Rang. 495. 

(4) L1912T 14 I.C. 988. 

(5) (.18931 15 All. 321=(1893) A. \V. N. 109. 

(C) A. I. R. 1921 All. 103=02 I. C. 890=43 All. 
487 * 

(7) A. I. R. 1927 All. 255=99 I. C. 105=5=49. 
All. 391. " 
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conse inence of remarriage. The learnel 
ferial Jurlge has heM that un ler that clause 
fche willow of a sharer was entiblel to the 
profits under the wakf only so long as she 
did nob remarry. We have oxaminel 
Cl. 5 of the deel carefully. Wo are nob 
prepare! to disagree witli the interpreta- 
tion of the learnel trial Julge. In our 
opinion, the wakif meant that if tlie widow 
of a sharer remarriel, she would forfeit 
her right to the profits under the wakf. 
It has been laid down in Tyabji’s Maho- 
raedan law, Edn. 2, pp. 571 and 572 that: 

“according to Hanafi law a wakf may bo dedi- 
cated for the bonofifc of a person on condition 
that if tho said porson marries, tlio benefit of the 
wakf property is to be given to another person, 
Tho Contract Act, S.2G, apparently does not affect 
this rule of law.” 

As pointed out by the learned trial 
Judge, restraint on absolute marriage is 
different from restraint on remarriage. It 
was open to defendant 1 to remarry if she 
likol, hut in that case she was only to be 
deprive! of the allowance she would have 
got if she had not remarriel. The wakif 
intendcl to provide for those widows only 
who did not remarry and lial to bo main- 
tainol out of his estate. The condition in 
question does not appear to bo illegal or 
improper. Wo hold therefore agreeing 
with tho learned trial Julge, that Latafat- 

unnisa (defendant 1), fovfeitol her rights 

under the wakf doe 1 by remarriage and 
that tiio condition in question is not open 
to any objection. 

Point No. 3. — In arguing tho third 
point tho ai>poUant’s learnel counsel has 
contendol tliat Mushtavi Kluitun (defen- 
dant 2) is movoclosoly relate I to tho wakif 
than tho [daintiff’s husband, and she has 
thorofovo profovonco as against him and 
should not ho remove 1 from tho imitta- 
waliship. Ho has thus taken ohjoetion 
to the appointment of the plaintitV's hus- 
band as muttawali of tho wakf property. 
Wo think tlio loarnol trial Julge has not 
really appoint© 1 Muhanunal Naim, hus- 
band of tho plaintilT, muttawali of tho 
wakf property. Ho has simply declared 
that Muhammal Naim, husband of tho 
plaintiff, is tho ht person to he muttawali, 
while defendants 1 and 2 are iintit to act 
as such unlor tho wakf. Cl. 1 of the 
wakf doe 1 vohitos to appointment of mutta- 
walis. Wo agree with tho learned trial 
Ju lge that tho wakif meant that themutta- 
wall should ho a male and not a fomalo. 
It is also noticeable that Mt. Mushtari 
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Khatun has submittel to the decision of 
the trial Court and has file! no appeal. 
We agree with the learned trial Judge 
that defen iants 1 and 2 are unfit to be 
muttawalis under the wakf. Defendant 1 
has remarriel and thus severe 1 her con- 
nexion with the wakif’s family. Defen- 
dant 2 has not, admittelly, managed the 
property as she ought to have done after 
she had obtained mutation in her favour 

The declaration made by the learned 
trial Judge in this connexion is not there- 
fore open to any objection. 

Point No. 4. — This point also must be 
decided against the appellant. We have 
examined tho accounts which were re- 
ferred to in the course of arguments. We 
are not satisfied that the learned trial 
Judge was wrong in fixing the amount due 
to the plaintiff at Rs. 1,309. There is no 
reliable evidence to show that Mustafa 
Ali Khan or defendant 1 really spent 
money out of their own pockets in making 
repairs or improvements in Mustafa Man- 
zil, and if they did so what was the 
amount thus spent by them. The pre- 
sumption must be that the improvements 
or repairs were made by the muttawalis 
out of the profits of the wakf property. 
It is also not satisfactorily proved that 
Mustafa Ali Khan had contracted debts 
in managing the property as muttawali. 
The plaintiff or other beneficiaries cannot 
bo held liable for the personal debts of 
Mustafa Ali Khan, deceased . or any other 
person who managed the property after 
his death. Those debts cannot be paid 
out of the wakf property. We are not 
therefore prepared, to disagree with the 
finding of tho le;arned trial Judge on this 
point also. 

Points Nos. 5 and 6. — ^These questions 
need not bo discussed now as the wakf 
has boon uphold and has nob been held to 
bo invalid. 

Tho result is that the appeal (ails and 
must be dismissed. Hence wo dismiss tho 
appeal with costs. 

k.n./r.k. Appeal dismissed. 
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Eaza, J. 

Pitavi and others — Accused — Appli- 
cants. 

V, 

Emperoi — Opposite Party. 

Criminal Revn. No. 102 of 1931, Deci- 
ded on 19th December 1931, against order 
of Sess. Judge, Ilardoi, D/- 27th June 
1931. 


❖ (a) Criminal P. C. (1898), S. 342~Non- 
•compliance of S. 34 2 — Absence of prejudice 
— High Court will not interfere in revision 
unless accused is prejudiced — Criminal P. C. 
{1898), S. 439 — Exercise of discretion. 


The High Court does not interfere with an 
error or omission or irregularity unless the same 
has caused a failure of justice ; and as regards 
questions of fact, though the Court’s jurisdiction 
to interfere in respect of the correctness of the 
findings of fact, even when findings are concur- 
rent, is unquestionable, it will not as a rule go 
into the evidence save in exceptional cases as 
where the judgment of the facts is manifestly 
wrong and grossly and palpably unjust; other* 
wise, though there is no right of appeal, an appeal 
might in effect be admitted in every case in tlie 
guise of an application for revision : A. I » R. 1928 
Lah. 230, Appr, [P 114 C 1 ] 

The omission to make the further examination 
of the accused after the evidence of the last wit- 
ness for the prosecution as is required by S. 342 
Criminal P. C., held not to cause such a failure of 
justice : A, I. R. 1923 All. 81 and A. I. R. 1925 
Oudh 422, Appr. [P ug q 2 ] 

(b) Criminal Trial— Revision— Application 
for withdrawal of case by complainant is in- 
admissible in revision against conviction 
under S. 379, I. P. C. 


The complainant filed an application to the 
High Court while dealing with a case under 
S. 379, I. P. C., in revision by the accused, that 
the complaint was false and groundless and that 
it was filed under the influence of others ending 
with a prayer that the case bo withdrawn. 


Held : that there was no provision in thf 
Criminal Procedure Code, for such an applicatior 
and that it could not help the accused in revision 

[Piuci; 

-Sl. N . Tandon for Applicants. 

Order.— This is an application in cii- 
minal revision under S. 435, Criminal 

were convicted by 
the '^hsildar of Bilgram under S. 379 

I. P. C on 27Ci April 1931 and sentenced 
to a fine oi Es. 40 each (or in default, 
one month s rigorous imprisonment each.l 
Iheir appeal was dismissed by the Dis- 
trict Magistrate, Hardoi, on 21st May 
1931. Their application for revision was 
dismissed by the Sessions Judge of Hardoi 
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on 27th June 1931. Their present appli- 
cation for revision was hied in this Court 
on 25th August 1931. I have examined 
the record. In my opinion there is no 
substance in this revision. I refuse to 
consider questions of fact in disposing of 
this revision. I am satisfied on reading 
the careful and detailed judgment of the 
Tahsildar Magistrate that the charge is 
satisfactorily made out against the appli- 
cants and they have been rightly convicted 
and punished. The applicants’ learned 
counsel has contended that the omission 
to make the further examination of the 
accused after the evidence of Kuar, the 
last witness for the prosecution, had been 
recorded by the Magistrate on 8th April 
1931, vitiates the trial under S. 342, Cri- 
minal P. C. It appears that there is some 
conflict of decisions on this point, but 
I am not prepared to interfere in revision 
when I find that the applicants have not 
been prejudiced by the omission in ques- 
tion. 

In the case of Emperor v. Becku 
Chaube (l), after the statements of the 
accused had been recorded a witness for 
the prosecution was examined. The wit- 
ness however did not add materially to 
the evidence which had been already given 
for the prosecution and which the accused 
had had an opportunity of explaining. It 
was held that, although the examination 
of the witness out of order was an error, 
it did not in the circumstances vitiate the 
proceedings. In the case of a revision the 
Court of revision is not bound to interferel 
specially when no prejudice is caused to' 
the accused : see Emperor v. Gian Singh, 
A, I. E. 1928 Lah. 230. It was held by 
the late Court of the Judicial Commis- 
sioner of Oudh in the case of Emperor v. 
Brij Behari (2), that under S. 342, Cri- 
minal P. C., a further examination of the 
accused is not absolutely necessary after 
the charge has been framed and after the 
prosecution witnesses have been recalled 
and cross-examined. The omission to 
make this further examination vitiates the 
trial only if the accused has been pre- 
judiced thereby. If the said cross-exami 
nation of the prosecution witnesses is 
found to have added nothing to the allega- 
tions against the accused already on the 
record on which it was necessary to fur- 

(1) A. I. R. 1923 All. 81=71 I. C. 115=24 Gi- 

li. J. 67=45 All. 124. 

(2) A. I. R. 1925 Oudh 422=89 I. C 0 ^ 5 —.?.- 

Or, h. J. 1301. 
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ther examine him, the said omission does 
not vitiate the trial. 

In regard to tlie grounds of law it is to 
be remembered that the High Court does 
not interfere with an error 6r omission or 
irregularity unless the same has caused a 
failure of justice, and as regards questions 
of fact, though the Court’s jurisdiction to 
interfere in respect of the correctness of 
the finding of fact, even when findings are 
[Concurrent, is unquestionable, it will not 
las a rule go into the evidence save in ex- 
ceptional cases as where the judgment of 
the facts is manifestly wrong and grossly 
and palpably unjust ; otherwise, though 
[there is no right of appeal, an appeal 
imight in effect be admitted in every case 
in the guise of an application for revision. 

This revision must therefore fail. 

It should be noted that Gaya Din, com- 
plainant, has filed an application in this 
Court stating that the complaint which he 
liad filed in the Tahsildar’s Court was 
false and groundless and that he had done 
so at the instigation and under the in- 
fluence of Banarsi Das and Frag Das of 
Bilgram. He pra\s that the case may be 
witlidrawn and consigned to the records. 
This is an extraoridinary application 
which has been introduced into the matter 
before the Court, However this applica- 
tion cannot anyhow help the applicants in 
this Court in revision. I am afraid Gaya 
Din has made this application at the insti- 
gation of certain interested persons. Be 
it as it may. I need not and should not 
express any ojiinion on this point defi- 
nitely in disposing of the case before me. 
T refuse to take any action on this appli- 
cation. It is difficult to understand under 
what section of the Criminal Procedure 
Code has this application boon made to 
this Court. The application must there- 
fore be rejected. 

I can find no ground for interference in 
revision and dismiss the application. 

W.D./r.k. Bevision rejected. 


A, I. R. 1932 Oudh 114 

Srivastava. J. 

Bavianand and of/mrs— Applicants, 

V. 

Eviperor Opposite Party. 

Criminal Revn. No. 129 of 1931, Doci- 
ded^on 17th December 1931, against order 
of Dist. Magistrate, Partabgarh. D/- 28th 
September 1931, 


1932 

Criminal P. C. (1898), S. 436— Accused 
discharged by trying Magistrate— Two views 
of case possible — Magistrate’s order not per- 
verse— Court of revision should not interfere. 

Where an accused person has been discharged 
by the trying Magistrate and where two views 
are possible regarding the guilt of the accused, 
but where the decision of the Magistrate is not 
perverse or priina facio incorrect, the Court of 
revision should not interfere with the order of 
discharge: 59 I. C. 193; 9 All. 62; A.I.B, 
1927 .4/1.804; 10 P. R. 1911; 57 I. C. 91 and 
A.IM. 1924 Oudh 368, Rel. on. [P 115 G 1, 2] 

Radha Krisloia — for Applicants. 

H. K. Ghose, Asst. Govt. Advocate — 
for the Crown. 

Judgment. — Nine persons were prose- 
cuted for an offence of rioting under 
S. 147, 1. P. C. 

The trying Magistrate was of opinion 
that all that the prosecution evidence had 
been able to make out was a case under 
S. 323, I. P. C. against two of the ac- 
cused. He accordingly proceeded against 
them under that section and order^ the 
discharge of the remaining seven accused 
under S. 253, Criminal P. C. 

The District Magistrate issued notice 
to the seven accused just mentioned why 
the order of discharge passed by the 
Magistrate in their favour should not be 
set aside and ultimately in the exercise of 
his powers under S. 436, Criminal P, C., 
directed a fresh inquiry in the case. 

This is an application for revision 
against the order l the learned District 
Magistrate The trying Magistrate had 
reviewe t i he entire evidence for the pro- 
secution and in view of some defects in 
that evidence pointed out by him, came 
to the conclusion that the prosecution 
had failed to establish a case under S. 147, 
I. P. C. The learned District Magistrate 
has criticized the grounds relied on by the 
trying Magistrate » (or discrediting the 
prosecution evidence. It is not that the 
grounds relie^l on by the learned trying 
Magistrate as. the basis of his oriticizm 
have no existence but the learned District 
^lagistrate is of opinion that they are not 
of much conseiiuence. It is not suggested 
that the trying Magistrate had over- 
looked or ignoroil any evidence. Thei 
most that can bo said is that two views! 
\Yevo possible in respect of the evidence 
led for the prosecution. The trying^ 
Magistrate laid emphasis on certain dis-1 
orepanoies and other defects in that evi-; 
dence while the learned District Magis-i 
trate thinks that the discrepancies ar^. 
capable of some explanation and that the* 
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defects are of small moment. It is not 
possible to say that the view taken by 
the learned trying Magistrate was pal- 
pably unreasonable or by any means per- 
verse. The question therefore arises whe- 
ther under the circumstances the learned 
District Magistrate was justified in sett- 
ing aside the order of discharge, under 
S. 436, Criminal P. C. The principle 
which should govern tlie exei'cise of 
powers of revision under that section 
have been the subject of consideration in 
a number of decided cases. 


In Queen-Empress v. Chotu (l) the Full 
Bench of the Allahabad High Court held 
that in exercising the powers conferred 
by S. 437 (corresponding with the pre- 
sent S. 436), Sessions Judges and Magis- 
trates should, in the first place, always 
allow the person who has been discharged 
an opportunity of showing cause why 
there should not be further inquiry before 
an order to that effect is made, and next 
they should use them sparingly and with 
great circumspection, especially in cases 
where the questions involved are mere 
matters of fact. In Bindeshri Dube v. 
Emperor (2) it was held that where an 
accused person has been discharged if the 
circumstances and the evidence are such 
that two different Courts might take two 
different views of the evidence and the 
order of discharge is one which cannot 
be said to be either perverse or prima 
facie incorrect 'and there is no suggestion 
that any further evidence is forthcoming, 
no further inquiry should be directed 
under S. 437, Criminal P. C. The two 
cases just stated were followed in a recent 
case in Emperor v. Alam (3). A similar 
view was taken by a Full Bench of the 
Punjab Chief Court in Emperor v. Kirti{4:) 
and by the Punjab High Court in Kislian 
Chand v. Emperor (5). The Hon’ble 
Chief Judge of this Court sitting as a 
Judge of the late Court of the Judicial 
Commissioner of Oudh in Emperor v. 
Jagdamba Singh (6) following the above- 
mentioned Punjab cases held that the 
principle upon which the Court of revi- 
sion should invariably act in such cases 


(nl ^ ®2=(1886) A.W.N. 281 (P.B.) 

(2) [1920] 59 I.C. 193. • 

(3) A. I. R. 1927 All. 804=102 I. 0. 777=28 Or 
L. J. 601=49 All. 879. 

(4) [1911] 10 P. R. 1911=12 Or. L. J. 364=11 
I.C. 132. 


(5) [1920] 21 Or. L. J. 571=57 I.C. 91. 

(6) A. I. R. 1924 Oudh 368=81 I. 0. 802=25 
Or. L. J. 1026. 


is that further inquiry after discharge 
was improper unless the order of dis- 
eharge was manifestly perverse or foolish 
or was based on a record of evidence which 
was obviously incomplete. None of these 
grounds exist in the present case. The 
fact that the learned District Magistrate 
■was inclined to take a different view of 
the evidence from that of the trying 
Magistrate cannot therefore be regarded 
as a sufficient gi'ound justifying his inter- 
ference with the order of discharge. 

I accordingly allow the application and 
set aside the order of the District Magis- 
trate. 

B.v./r.k. Application allotved. 
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Raza and Kisch, JJ. 

Emperor 

V. 

Ram Sahai — Opposite Party. 

Criminal Appeal No. 362 of 1931, De- 
cided on 12th January 1932. 

(a) Criminal P. C. (1898), S. 164 — Con- 
fession properly recorded is admissible even 
if retracted. 

In a case under S. 302, Penal Code, before re- 
cording the confession, the recording Magistrate 
took every precaution to protect the accused’s 
interests ; this confession was corroborated by the 
production of a blood-stained rope by the accused 
from its place of concealment in the deceased 
man’s house. However the accused retracted the 
confession before the committing Magistrate. 

Held : that the confession was voluntary and 
true and can be acted upon : A. I, R. 1927 
Oudh 17 and A. I. R. 1929 Oudh 167, Foil. 

Q 2^ 

(b) Penal Code (I860), S. 302— Extenuat- 
ing circumstances illustrated— Accused sen- 
tenced to transportation for life. 

On the afternoon before the murder, the sister of 
the accused who was also the mistress of the de- 
ceased, had taken refuge with the accused fearing 
that the deceased would cut off her nose ; the 
accused was besides not the leader of the party 
which went to murder, and where the accused 
was instigated by others while he was naturally 
angry. 

Held : that the lesser penalty of transportation 
for life was sufficient. [P 118 0 2] 

H. K. Ghose — for the Crown. 

Moti Lai Saksena — for Opposite Party. 

Judgment.— On 7th May 1931 the 
dead and considerably decomposed body 
of Ram Asrey Lodh of village Kotwa was 
found lying in a kothri of his house 
covered up with two mats, and it ap- 
peared that the death of Ram Asrey had 
taken place two or three days previously. 
A report wss immediately made at the 
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police station by the village chaukidar at 
the instance of Ram Asrey’s mother who 
was the 6rst to discover the dead body. 
In the course of the investigation Ram 
Sahai Lodh of the same village made a 
statement and his confession was recorded 
by a First Class Magistrate on 11th May 
1931. In this confession he stated that 
tliree other persons and himself had mur- 
dered Ram Asrey by strangling him witli 
a rope. All four persons were accord- 
ingly placed on their trial for an offence 
under S. 302, I. P. C. 

The material evidence produced by the 
prosecution consisted of the confession of 
Ram Sahai which he subsequently retrac- 
ted in the Court of the committing 
Magistrate: the evidence that a rope 
stained with blood, with which he alleged 
the murder had been committed, was 
made over to the police by Ram Sahai 
from inside a heap of arhar sticks in the 
deceased man’s house, and the evidence of 
Mt. Bhagwanti, the kept mistress of the 
deceased and the sister of Ram Sahai, 
in the committing Magistrate's Court, 
corroborating the confession of Ram 
Sahai in many particulars with regard to 
the incidents immediately before and 
after tlm murder, and in the course of 
which she stated that she had seen all 
four accused persons leaving Ram Asrey's 
house and one of them, Man Lodh, had 
told her that they liad killed Ram Asrey. 
Mt. Bhagwanti resiled from this state- 
ment in the Court of the Sessions Judge 
and made a totally different statement 
which did not support the prosecution in 
any manner. 

The learned Sessions Judge acquitted 
all of the accused including Ram Sahai 
the accused who made a confession. The 
Local Government has appealed against 
the aciiuittal of Ram Sahai. 

We are not concerned in this appeal 
with the cases of the other three accused, 
but it may ho observed that there oan bo 
no doubt that the learned Sessions Judge 
was right in ac(iuitting them as the only 
ovidonco against those persons, besides 
the rotraotod confession of their oo-ao- 
cusod Ram Sahai, was the statement of 
^It. Bhagwanti before the committing 
Magistrate which in the peculiar circum- 
stances of the case stood on a footing very 
little higher than tliat of Ram Sahai 
himself. 

The case of Ram Sahai however stood 
on a very dillerent footing in view of liis 
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confession of participation in the murder 
and of the recovery of the blood-stained 
rope from its place of concealment at his 
indication. We have to see w'hether the 
Court below was justified in acquitting 
this accused in the face of this evidence. 

A number of decisions of this Court 
have laid down the principles on which 
a case of this nature should be ap- 
proached. In Baj Baliadxir Singh v. 
Emperor (l) it was held that where a 
Magistrate, before recording the confes- 
sion of an accused, takes every precaution 
to protect his interests namely gives 
him an hour and a half to think over 
what he was going to do, warns him 
against the risk that he was going to in- 
cur in making a confession and obtains 
from him a clear statement that he haA 
not been put in fear or received any in- 
ducement, and then the accused makes a 
deliberate confession of the crime, the 
confession, though subsequently retracted 
is, in the absence of proof that it w'as 
forced out of the accused by torture or of 
a satisfactory explanation as to how he 
came to make it if he was not guilty, ad- 
missible in evidence. In Sheo Batan v. 
Emperor (2) it was laid down that the 
retracted confession of an accused person, 
if true, is sufficient for the conviction of 
the accused, even if there is no corrobo- 
rative evidence, and when in a murder 
case the confession mode by an accused is 
not one of those which oan be considered 
to have been tutored or made under the 
influence of drugs or fear and is a confes- 
sion which adds to the knowledge which 
is available as to the cause of death in 
many particulars and has not been contra- 
dicted by anything which is shown in the • 
evidence, the Court is justified in convict- 
ing the accused on the basis of his own 
confession alone. 


Both these are decisions of a Bench of 
this Court of which one of ns was aj 
member. It does not seem to us that ini 
rejecting the confession of Ram Sahai as 
evidence of his guilt the learned Sessions' 
Judge has paid sufficient attention toj 
these principles. To our minds there isj 
nothing in this case to raise a reasonable, 
suspicion that Ram Sahai*s confession is 
other than a voluntary one or a true one. 
The internal evidence of the confession 

OudU 17 = 98 1 . 0 . 106 = 27 

Cr. I^. J. 1269% „ 

(2) A. I. R. 1929 OudU lG7s=lU 1. C. 771 — SO 

Or. L, J. 960. 
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itself gives rise to no such suspicion. The 
confession added greatly to the knowledge 
which was then available as to the cause 
of Earn Asrey’s death. In fact prior to 
Eam Sahai’s statement to the police the 
whole circumstances surrounding Eam 
Asrey’s death remained in the region of 
conjecture. Owing to the advanced stage 
of decomposition of tlie body when it was 
found, nothing could be ascertained by the 
post-mortem examination as to the cause 
of death, and Mt. Bhagwanti did not 
make a statement to the police until after 
Eam Sahai had made his statement to 
them. From the confession it became 
known that the death was caused by 
strangulation and the rope with which 
the deceased was strangled was produced 
by Earn Sahai. Before Eam Sahai’s 
statement to the police they had no 
knowledge as to v/ho had been concerned 
in the murder. Before recording the con- 
fession the learned Magistrate, who re- 
corded it, took every i^^'^caution to pro- 
tect the accused’s interests. He gave him 
|two or three hours to think over what he 
was going to do, pointed out that no 
policeman was present, warned him 
jagainst the risk that he was going to in- 
'cur in making the confession and obtained 
jfrom him a clear statement that he had 
jnot been put into fear or received any 
inducement. 

It was after all this that he recorded 
the confession and he has deposed in 
Court on oath that he believed that the 
confession was voluntarily made. The 
medical evidence is not inconsistent with 
the confession. It was supported by the 
statement of Mt. Bhagwanti before the 
committing Magistrate, and it has not 
been contradicted by anything in the evi- 
dence other than the attempt on the part 
of this witness, Earn Sahai’s own sister, 
to displace this damaging evidence 
against her brother by her statement in 
the Sessions Court. In retracting his 
confession in the Court of the committing 
Magistrate Eam Sahai alleged that he 
made it because he had been beaten. Such 
a question was not even put to the in- 
vestigating Sub-Inspector or the Circle 
Inspector, who were associated in the 
investigation, when they were in the wit- 
ness box, and there is not a shadow of evi- 
dence to support it. In the Sessions 
Court Eam Sahai attempted for the first 
time to explain away the production of 
the rope by alleging that the Circle In- 


spector and the Sub-Inspector led him by 
the ears to the house of Eam Asrey de- 
ceased where a constable produced the 
rope from a drain near a heap of arhar 
stalks and placed it in his hands. The 
production of the rope by Eam Sahai 
from inside the heap of arhar stalks is de- 
posed to by an independent witness Gur 
Din and the Court below has rightly re- 
jected Eam Sahai’s attempt to explain 
this wav. 

The learned Sessions Judge has stated 
in his judgment that the production of tlie 
rope by Earn Sahai only shows that he 
was aware of the place where the rope 
was kept with which, it might be assumed, 
the murder was committed. He however 
held that the voluntary nature of the con- 
fession was not free from doubt and there- 
fore the evidence of the production of the 
rope was not sufficient evidence to convict 
him of participation in the crime. To our 
minds it is clear that the reasons for 
which the learned Sessions Judge has 
come to the conclusion that the voluntary 
nature of the confession is not free from 
doubt will not bear examination. In the 
first place he has stated that the very 
murder of Eam Asrey is denied. We have 
been taken through the whole record and 
we cannot find anything to support this 
assertion. Not one of the four accused 
suggested that Eam Asrey had come by a 
natural death. There is evidence that he 
was seen alive the afternoon before his 
disappearance and that he had an alterca- 
tion with Mt. Bhagwanti on that day, and 
there was nothing in the medical evidence 
to suggest death from natural causes. 
Secondly the learned Sessions Judge re- 
garded with suspicion the fact that Eam 
Sahai made his statement to the police 
when previously there was no evidence 
against him. 

We are unable to see anything suspici- 
ous in the circumstances, in which Eam 
Sahai made his statement to the police. 
He was the brother of the deceased’s mis- 
tress and a resident of the village and 
would naturally be closely questioned by 
the investigating police officer. Thirdly, 
he appears to have accepted Earn Sahai's 
statement that his confession was made 
by the exercise of threats although as we 
have already pointed out there is nothing 
whatever in the record to substantiate 
this. Fourthly, he is not prepared to be- 
lieve that Mt. Bhagwanti’s own brother 
Eam Sahai would be prepared to murder 
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the man who had befriended his sister. In 
this he overlooks tlie statement in the 
confession and Mt. Bhagwanti’s evidence 
that on theday before the disai)i)earance of 
Earn Asrey, tlie latter in tire course of an 
altercation with IMt. Bliagwanti, who her- 
self appears to he a woman of loose char- 
acter, who wanted to cut otf her nose and 
she had fled from the liouse and had taken 
refuge with lier brotlier Earn Bahai. He 
has also overlooked the still more impor- 
tant evidence in the same statements that 
Earn Asrey was carrying on an intrigue 
with the wife of Man Lodh wlio was a 
co-accused in tlie case and that it was the 
latter who is alleged to have been the 
prime mover in the murder. He has al- 
lowed himself to he unduly impressed by 
the fact that no reason has been suggested 
by the prosecution why thetwoother per- 
sons, Dargahi and Banwale, named by 
Earn Bahai as having joined ^lan Lodh 
and himself in the murder, should have 
wanted to get rid of Earn Asrey; but it is 
not obligatory on the prosecution to prove 
motive, and even if the absence of motive 
on the part of Dargahi and Banwale were 
considered to make their part in the mur- 
der doubtful, it does not materially affect 

% 

the self-inculpatory portion of the confes- 
sion. 

Lastly he remarks that Earn Bahai as- 
signs to himself a very minor part, namely 
the holding of the logs of Earn Asrey 
while Dargahi sat on his chest and ^lan 
and Banwale strangled him with the rope. 
Such considerations appear to us wholly 
insuilicient, either individually or in their 
cumulative effect, to throw any doubt 
cither on the voluntary nature or the 
truth of Earn Bahai's confession as far as 
his own part in the murder is concerned. 
The confession whicli satisfies all the 
tests laid down in the oarlior portion of 
tills judgment is strongly corrohoratod hy 
the pvoiluction of a hlood-stained rope by 
Earn Bahai from its place of concealment 
in the deceased man's house. 

in our opinion the prosecution, after 
the Cliomical hlxaminor had reported that 
stains on the rope wore stains of blood, 
should havo roijuired tlio stains to lie exa- 
mined hy the (unernment Bevologist in 
order to ascertain whether the blood was 
human blood. They did not do this, hut 
in the face ol the confession it may safely 
he presumed that tlie stains wore of human 
I'lood. Tlio confession is fuvlhor corro- 
borated by tlie statement of Mt. Bhag- 


wanti before the committing Magistrate, 
and in the circumstances of the case we 
do not think the learned Sessions Judge 
was justified in accepting her statement 
made before him and rejecting her former 
statement. Even leaving Mt. Bhagwanti’s, 
evidence out of question, in our opinion* 
tlie confession of Earn Bahai as far hisj 
own guilt was concerned was a voluntary! 
and true confession and as such the Court| 
ought to have acted upon it. We are 
satisfied that Earn Bahai took part in the* 
murder. 

We accordingly accept the appeal, set 
aside the order of acquittal passed by the 
Court below and convict Earn Bahai ac- 
cused of an olYence under S. 302, 1. P. C.l 

We do not consider that this is a casej 
in which the extreme penalty should be, 
inflicted. On the afternoon before thej 
murder Mt. Bhagwanti had taken refuge! 
with her brother, Earn Bahai, fearing that 
the deceased would cut off her nose and: 
wo must accept the statement in the con-| 
fession that Man Lodh, who had the, 
greater grievance against Earn Asrey for^ 
carrying on an intrigue with his wife,; 
thought the moment suitable to take re-i 
vengo; that he profited by the anger of; 
Earn Bahai against Earn Asrey to take Earn 
Bahai with him and that Man took the 
leading part in the murder. In these cir-i 
cumstancos we consider that the lesser 
penalty will meet the ends of justice and 
sentence Earn Bahai accused to transpor- 
tation for life. 

\v.d.,'r.k. Appeal allowed. 
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Baza J. 

B. Bishunath Sitigh — Applicant. 

V. 

Khurshed Ahmed and others-^Oppo^Me 
Parties. 

Criminal Eevn. No. 116 of 1931, De- 
cided on 22nd December 1931, against 
order of Boss. Judge, Fyzabad. D/- 17th 
Soptombor 1931. 

* Criminal P. C. (1898), Ss. 133 and 139-A 
— Bona fide claim in respect of denial of pub- 
lic right of way — Documentary and oral 
evidence in support — Magistrate should not 
decide intricate questions of title. 

Where the denial of the existence of the public 
right iu rosiv>ct of a \Yay is supported by 'reU- 
ahlo evidence'* of the revenue records and oral 
testimony of some 15 witnesses, the Magistrate 
should not proceed to decide iulricate questions 
of title and easomont, but should refer the 
phiiuant to the civil Court. IP 1-^ ^ li 
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Bisliamhhar Nath and AH Baza — for 
Applicant. 

Haidar Husein — for Opposite Parties. 

Order, — This is an application in re- 
vision from an order of the Sessions 
Judge, Fyzabad, upholding an order 
passed by Mr. Dwarka Prasad Singh, 
First Class Magistrate, District Sultan imr, 
in a case under Ch. 10 (Ss. 133-143), 
Criminal P. C, 

The dispute in this case relates to a 
public right in respect of a ^vay, the ex- 
jistence of which is denied by the opposite 
Iparty. I have read the orders of the 
lower Courts. 

While I appreciate the care and intel- 
ligence with which the learned Magis- 
trate has tried this case, I am not pre- 
pared to uphold his order, in view of the 
provisions of S. 139-A, Criminal P. C. 
In my opinion the learned Magistrate 
should have stayed proceedings until the 
matter of the existence of the right in 
question had been decided by a competent 
civil Court. S. 139-A was added by 
'S. 26, Criminal P. C,, Amendment Act of 
1923, in view of the following observa- 
tions made by their Lordships of the 
Calcutta High Court in the case of Mani- 
pur Dey V. Bidhu Bhushan Sarkar (l) at 

p. 162: 

“From this latter provision it is clear that the 
provisions of S. 133, Criminal P. C., should be 
sparingly used. Any order passed under this 
section cannot be questioned in any civil Court. 
It is therefore necessary that if the party, against 
whom the order is contemplated to be passed, 
raises a question that the pathway is not a 
public property in the provisions of this section, 
the Magistrate trying the case should be careful 
not only to decide as to whether the pathway in 
question is situated on a private land or if it is 
for public use; but he should, even when the 
claim of the objector is not substantiated, find 
whether the claim is bona fide or it is set up only 
to oust the jurisdiction of the Court, If the 
Magistrate finds that the claim, which is set up, 
is a mere pretence he should then proceed to pass 
a final order and make the Rule issued by him 
absolute. If however he finds that the claim, 
although not substantiated, is not a mere pre- 
tence and is not raised to oust the jurisdiction of 
the Court, but that it is raised bona fide, he 
should stay his hand and refer the party to the 
civil Court. And if the party, within a reason- 
able time, does not have recourse to the civil 
Court, the Magistrate may then proceed to make 
the Rule absolute.” 

Tlie following observations were made 
by Sulaiman, J., in the case of Munna 


Lai V. Emperor (2) at p. 363 {of 24 
A. L. J 

“That section (S. 139-A) j>rovides that when 
an order is made under S. 133, Criminal P. C., 
the Magistrate shall, on the appearance before 
him of the person against whom the order is 
made, question him as to whether he denies the 
existence of any public right, etc. Then sub-Cl. 2 
provides that if in such inquiry the Magistrate 
finds that there is an)" reliable'evidence in sup- 
port of the denial, he shall stay proceedings until 
the matter of existence of such right has been 
decided by a competent civil Court; but if he 
finds that there is no such evidence he shall pro- 
ceed as laid down in S. 137 or S. 138. This sec- 
tion is imperative. It does not authorize a Magis- 
trate to look into the question of title and decide 
for himself whether the accused’s case is or is not 
true. All that the Magistrate is to see is whe- 
ther there is any reliable evidence in support of 
such denial. If there is some reliable evidence in 
support of the denial then the proceedings under 
the Code have to be stayed.” 

The question was considered by their 
Lordships of the Patna High Court in 
Thakar Sao Abdul Aziz (3). It was 
held: 

“ that the procedure laid down in S. 139*A, Cri- 
minal F. C., 1898, requires first that the party 
against whom a provisional order has been made 
shall appear before the Magistrate and deny the 
existence of the public right in question, and 
secondly, that he shall produce some reliable evi- 
dence, and thirdly that such evidence shall be 
legal evidence and shall support the denial. If 
these three conditions are satisfied then the Ma- 
gistrate’s jurisdiction to continue the proceedings 
ceases. He has no jurisdiction to weigh the evi- 
dence and decide on which side the balance leans. 
S. 139-A (2) requires only evidence and not proof, 
and the only condition requisite to enable the 
Magistrate to stay the proceedings is that upon 
the materials before him he shall have no reason 
to think the evidence false.” 

In Nur AH Shah v. Natha (4) it was 
held that: 

“ where in proceedings for removal of obstruction 
of a public way under S. 133, Criminal P. C., the 
party obstructing the way denies the existence of 
any public right in respect of the way and is sup- 
ported by the revenue records in his denial, the 
Magistrate is bound to state the proceedings 
under S. 139-A, Criminal P. C. till the matter is 
decided by a competent civil Court.” 

In Hari Kishaii v. Kanshi Bam, A. I. 
B. 1928 Lah. 664, it was held that: 

where a right of public way is denied and the 
person denying as well as the person complain- 
ing produces evidence the ]\Iagistrate should take 
the evidence as it stands and see whether, on the 
face of it, if there was no evidence to the con- 
trary, he could come to the conclusion that the 
evidence was false and was therefore unreliable. 

It is not a correct proce'^are that he should weigh 
the evidence produced by both sides and then 

(2) A. I. R. 192G All. 390=93 I. C. 697=27 
Cr. L. J. 473. 

(3) A. I. R. 1926 Pat. 170=91 I. C. 41=27 Cr. 

L. J. 9. 

(4) A. I. R. 1927 Lah. 745=100 I. C. 119=23 

Cr. L. J. 247. 


(1) [1915] 42 Cal. 158=15 Cr. L. J. 698=26 
I. C. 146. 
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come to the conclusion winch he believes or 
which he prefers.” 

It was lield vecontly in the case of 
Satish Chandra Sen v. Krishna Knmor, 
A. I. li. 1931 Cal. 2, that: 

the Record of Rigiits is a very valuable piece 
of evidence which raises the presumption of cor- 
rectness of the entries therein; and 'if it happens 
to be in favour of a second party the ^fagistrate 
is perfectly justified in considering it as ‘ roliablo 
evidence” in support of the denial. The object 
with which this S. 130-A is enacted is to prevent 
the Magistrate in inquiring into the matters 
under Oh. 10 arrogating to himself the functions 
of a civil Court and instituting an elaborate in- 
quiry with regard to the rights of the parties; and 
all that the Magistrate has to do is to inquire 
into the matter of the existence of a public right 
and if it appears that there is reliable evidence in 
support of the denial by the second party, ho 
shall stay proceedings. He has no option in the 
matter and he is not bound to wait till he has 
examined all the witnesses produced by the par- 
ties unless for the purpose of the inquiry.” 


The defendant in this case has produced 
jCopies of the old and the recent settle- 
ment maps and also the current village 
papers. Tlie way in dispute has not been 
sliown in these papers. His denial of the 
existence of any public right in respect of 
ithe way is supported by revenue records. 
He has also produced some 15 witnesses 
in support of his defence. The learned 
trying Magistrate was not satisfied with 
all this evidence produced by the defen- 
dant. ile preferred tlie oral evidence 
produced l>y the applicants to the oral 
and documentary evidence produced by 
the defentlant. in my opinion ho should 
not have weighed the evidence jiroduced by 
both parties in the way in which ho has 
done in this case. The evidence which 
tlie defendant lias produced in support of 
his denial appears to mo to he “reliable 
evidence.” 


The learned ^[agislrnto should have re- 
ferred tlio partv to the civil Court as re- 
quired by S. m.A (2). Criminal P. C. 
In my opinion it is impossihlo to say in 
(the present case that there was no bona 
tide claim put forward liy the defendant 
or that there was no reliable ovitlenco in 
supjiort of his denial. The learnoil ^la- 
gistrato should not have proceeded to 
decide intricate questions of title and 
casement and ought to have left the mat- 
ter to bo decided by tlio civil Court. 

1 am tlierefore of opinion tliat the pro- 
ceedings in this case siuuild bo stayed 
until the matter of oxistonco of the right 
in (juostion has been decided by a ctimpe- 
tent ci\il Court. Tlio order of the learn- 
ed Magistrate is set aside and ho is 


directed to proceed according to law. The 
proceedings in this case should be stayed 
until the matter of the existence of the 
right in question has been decided by a 
competent civil Court. 

W.d./r.k. Revision allowed. 
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Raza, J. 

Sohan Lal — Accused — Applicant. 

V. 

District Board, Lneknoxo — ■ Complain- 
ant — Opposite Party. 

Criminal Ref. No. 59 of 1931, Decided 
on 22nd December 1931, reference made 

by Sess. Judge, Lucknow. 

Criminal P. C. ( 1898), Ss. 133 and 139-A. 

— Questions of title — Magistrate should not 
decide himself. 

If in proceedings under S. 133, questions of title 
arise and there is reliable evidence in support the 
^lagistrate should stay proceedings until the title 
is decided upon bv a competent civil Court. 

[P 121 C 1] 

D. P. Khare — for Applicant. 

J. N. Misra — for Opposite Party. 

Order. — This is a reference under 
S, 438, Criminal- P. C. 

The dispute in this case relates to cer- 
tain plots of land measuring 251 sq. ft. 
at milo No. 13, furlong 7, Lucknow -Sultan- 
pur Road. Mr. Sharafat \Jllah, First 
Class ^lagistrate of Lucknow, directed 
Sohan Lal, on the complaint of the Dis- 
trict Board, Lucknow, to remove a dwell- 
ing house from the land in dispute 
within a month. Sohan Lal filed an ap- 
plication in revision against the order of 
tho Magistrate in the Court of the Ses- 
sions Judge of Lucknow. The learned 
Judge made this reference to this Court 
for proper orders. He was of opinion 
that the learned Magistrate should not 
have disposed of the case himself in face 
of the fact that the question of title was 
involved, as there was 'reliable evidence’ 
in support of Sohan Lai’s title, and that 
tho learned Magistrate should have 
directed the District Board to get their 
rights established in a competent civil 
Court. 

I have read the detailed and careful 
order of the learned Sessions Judge. I 
have also heard tho learned counsel on 
both sides. In my opinion the learn^ 
Judge was perfectly right in making this 
reference to this Court. I agree with the; 
learned Judge that the trying Magistrate' 
should not have disposed of the case 
self in face of the fact that the question} 
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of title was involved and there appeared 
to be reliable evidence” in support of 
iSohan Lai s title within the meaning of 
|S. 139-A (2), Criminal P. C. The reasons 
which the learned Judge has given in the 
referring order appear to me to be irrefut- 
able. The learned Magistrate should 
have stayed the proceedings until the 
matter of the existence of the right in 
.question was decided by a competent 
jcivil Court. I set aside the order of the 
learned Magistrate and direct him to jiro- 
ceed according to law\ The proceedings 
should be stayed until the matter of the 
existence of the right in question has been 
decided by a competent civil Court. 
W.D./r.K. Heference allowed. 
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Wazir Hasan, C. J. and Kisch, J. 
Bisheshwar Pande and o^/i^rs—Defen- 
dants — Appellants. 

V. 

Bhaioani Din Singh and others — Plain, 
tiffs — Bespondents. 

Second Appeal No. 39 of 1931, Decided 

on 17th November 1931, against decree 

of Djst. Judge, Gonda, D/- 5th November 
1930, 

(a) Landlord and Tenant— Person admit- 
ted to be tenant claiming higher rights— Onus 
IS on him to prove such rights. 

Where the plaintiffs are admittedly the owuer 
of the mahal and they concede that the defen- 
dants held the plots in question in the right of 
tenants, the onus is on the defendants to estab- 
lish that they possess rights higher than those 
conceded to them by the plaintiffs. [P 122 C 1 '] 

(b) Landlord and Tenant— Entries in vil- 
lage papers— Presumption held rebutted by 
compromise between parties giving different 
right than one recorded. 

Where defendants are recorded as under pro- 
prietors of certain plots of land in tlie village 
papers, presumption in favour of the correctness 
of such entries is suthcienily rebutted when it 
appears that in previous proceedings between the 
parties, there was a compromise under which the 
dfeendants agreed to hold tlie said plots of land 
as tenants under the plaintiffs. [P 122 C 1] 

G, Hasan and All Jatoivad — for 
pellants. 

^G3pondents. 

Judgment.— This is the defendants’ 

appeal from the decree of the District 
Judge of Gonda, dated 3rd November 1930 
reversing the decree of the Subordinate 
of tlie same place dated 29th May 

Ip the suit out of which this appeal 
arises the plaintiffs asked for a declaration 
that the defendants iiave no proprietary 
or under-proprietary rights in certain 
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plots of land, the list of which was 
attached to tlie plaint, situate in village- 
Daulatpur, Mahal Inderdawan Singh,. 
Bargana Nawabganj, in the District of 
Gonda. The defences with which we are 
now concerned, were that the plots in 
question were lield by the defendants in 
under-proprietary rights and that the- 

limitation. Botli these 
defences were upheld by the Court of first 
instance and the plaintiffs’ suit was dis- 
missed. On appeal the learned District 
Judge of Gonda has disagreed with the- 
Subordinate Judge on both points, allowed 
the appeal and decreed the plaintiffs’ suit^ 
In second appeal before us the same 
two questions are reiterated on behalf of 
the defendants. The judgment of the 
learned District Judge is so clear and 
exhaustive tliat we do not think that we- 
can usefully add to it. The plaintiffs are 
admittedly the owners of the mahal and 
tiiey concede that the defendants held the 
idots in question in the right of tenants. 
The onus therefore is on the defendants- 
to establish that they possesss rights 
higher than those conceded to them by 
the plaintiff's. In discharge of this onus- 
they rely on entries made in village papers 
since the year 1900 up to the present 
day. These entries certainly support the 
defendants’ case, and we are asked to give 
effect to them, as it is argued, they }nust 
be presumed to be correct. The learned 
District Judge has faced this argument in 
all its details and lias come to the con- 
clusion that the presumption is wholly 
rebutted by the agreement entered into' 
between the predecessors-in-interest ofj 
the present parties so far back as tlie year 
1893. This agreement was filed in the 
form of a compromise in proceedings for 
mutation of names in respect of a much 
larger area whicii comprises the plots in 
suit. The plaintiff’s predecessor-in-inter- 
est claimed by an application in the Court 
of Bevenue that his name he entered in 
respect of that area in the revenue papers 
as proprietor. The appellants’ predecessor 
seemed to have resisted the application up 
to a certain stage and then the parties 
mutually settled the controversy by filing 
the agreement to which reference has just 
now been made. On the record of tliis 

case this agreement is marked as Ex. 3. 

Except five plots the rest of the plots in 
suit have been found by the learned Dis- 
trict Judge to be covered by the terms, 
of this compromise. 
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On the question of the construction of 
this agreement, there can be no two opi- 
nions. The appellants’ preclecessor-in- 
interest agreed to hold the plots in suit, 
except the five plots, in the right of a 
tenant on a payment of yearly rent of 
Bs. 31., As regards the remaining five 
plots, tlie learned District Judge is of 
opinion that they too may well he con- 
sidered to have been included in tlie agree- 
ment, Ex. 3. We are not prepared to 
|aflirm this opinion, but as we have al- 
ready said, the onus lay on the defen- 
■dants to show that they have rights supe- 
'rior to tenancy rights in any of the plots 
in suit and we think that they have failed 
‘to discharge that onus. 

On the question of limitation, wp agree 
with the learned District Judge that tlie 
suit out of which this appeal arises is not 
barred by time. The learned District 
Judge rightly thinks that this point as 
well as tlie point just now disposed of are 
■covered by the decision of their Lordships 
of the Judicial Committee in Mohcimmnd 
Mimtaz An Khajt \ Mohan Singh (l). 
In the course of arguments the learned 
advocate for the appellants placed before 
us a decision of a Bench of the late Court 
of the Judicial Commissioner of Oudh in 
Bi pin Chandra Chatcrji v. Dairan Singh 
(2) as a decision in support of his argu- 
ments. We think tliat that decision is 
wholly irrelevant to the facts of this 
fcasc. Tlie entries in the village papers in 
|favour of the aiipollants were made in the 
teeth of the terms of the compromise. 
They are therefore of no value whatso- 
'evor and whatever evidential effect they 
had by reason of a presumption in tlioir 
correctness, that effect has been altogether 
swept away by the clear terms of the 
compromise. 

The appeal fails and is dismissed with 
costt. 

k.k ./r.k. Appeal (lisinisml, 

(1) A. I. R. C. 118=71 T. C. 47G=50 

I. A. L>0*2=‘2G 0. 0. 281=45 All. 410 (BC.). 

(2) A. I. U. 1025 Oudh 732=01 1. 0. 121. 
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Baza and Srivastava, JJ. 

Mt. Zahida Begam and anothe ) — Ap- 
pellants. 

v. 

Mi(7utaz An Khan and another — Kos- 
pondents. 

Appeals Nos. 4 and 5 of 1931, Docivleil 
on 29th Ootohor 1931. 


V. Mumtaz Ali 1932 

Limitation Act (1908), Arts. 142 and 144 — 
Suit for possession by partition by vendee 
from daughter— Basis of suit, being title of 
daughter to her share in property left by her 
deceased father — No allegation made by ven- 
dee that vendor was at any time dispossessed 
—Suit is governed by Art. 144 and not by 
Art. 142. 

Article 142 is restricted to suits which are in 
terms and substance based on plaintiff’s prior 
possession which he has lost by dispossession or 
discontinuance of possession. Consequently 
where the suit is a suit for possession by partition 
and the basis of the suit is the title of a daughter 
to her share iu the property left by her deceased 
father and where the plaintiff as the vendee from 
the daughter does not allege that she had been 
dispossessed from the property in suit at any time 
and it is also found that she as the rightful heir 
and successor of her father is entitled to the pro- 
perty to the extent claimed, the suit is governed 
by Art. 144 and not by Art. .142. fP 122 C 2] 

Bishanibhar Nath and Eauf Ahmad — 
for Appellant. 

Ghnlam Hasan and Iftikhar Hnsam~^ 
foT Eespondents. 

Judgment. — These are appeals (Nos. 

4 and 5 of 1931) under S. 12 (2), Oudh 
Courts Act (No. 4 of 1925). 

The facts of the case are fully set out 
in the judgment of our learned brother 
Kisch, J., dated 19th May 1931, and they 
need not be repeated in this judgment. 

The dispute in this case relates to cer- 
tain groves in respect of which the plain- 
tiff's claim has been decreed in Second Ap- 
peals Nos. 105 and 107 of 1931. The 
only point for determination in the ap- 
peals before us is whether the suit is gov- 
erned by Art. 144 or by Art. 142, Lim. 
Act. 

It has been held in the second appeals 
that the suit is governed by Art. 144 and 
not by Art. 142, Lim. Act. This finding 
has been challenged in the appeals before 
us. We haveexamined the pleadings in this 
case. We are of opinion that our learned 
brother, Kisch. J.. was perfectly right in 
holding that the suit is governed by Art. 
144 and not by Art. 142, Lim. Act, Art. 
142 is restricted to suits which are in 
terms and substance based on plaintiff s 
prior possession which he has lost by dis- 
possession or discontinuance of possession. 
The present suit is a suit for possession 
by partition. The basis of the present 
suit is tho title of Akhtar Jahan to her 
share in tho property left by her deca^sedi 
father Ahmad Hasan, The plaintiff is 
the vendee from Akhtar Jahan. Hedges 
not allege that Akhtar Jahan had been 
dispossessed from the property in suit atl 
auY time. It has been found that Akhtarl 
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Jahan, as the rightful heir and successor 
of her father Ahmad Hasan, is entitled to 
the property to the extent of the share 
claimed. It has also been found that 
Abdulghani is a mere dummy without any 
shadow of claim of his own either by 
title or possession. This being the case 
the suit was properly held to be governed 
by Art. 144, Lim. Act. In our opinion 
the case was rightly and properly decided 
in second appeal. We can find no ground 
for interference and dismiss both the tip- 
peals with costs. 

P. N . / R . K . A 2) peals d i sm issed , 

A. I. R. 1932 Oudh 123 

Raza and Smith, JJ. 

B, Lakshmi Narain and others — Defen- 
dants — Appellants. 

V. 

Mt. Mohamdi Begam^VldAwti^ — Res- 
pondent. 

First Appeal No. 110 of 1930, Decided 
on 26th October 1931, against decree of 
Sub- Judge, Sitapur, D/- 11th August 
1930. 

(a) Mortgage — Construction — Terms held 
to be hard and unconscionable. 

The mortgagees took interest every year, and 
over and above the interest a sum of Rs. 3,000 
went to pay up the principal also. Though the 
principal was thus reduced every year by Rupees 
3,000 yet there was no reduction proportionate 
in the ‘interest and the rate of interest worked 
out at the rate of 12 per cent per mensem while 
the contract rate was to advance interest at 
C per cent per mensem only. In addition if 
there was to be any deficiency in the income 
(gross rental) stated in the deed the mortgagor 
was to pay that deficiency together with interest 
at 6 per cent per mensem and was to remain 
liable for the Government revenue if enhanced. 

If any enhancemeut was made by the mortgagees 
in rent and if they brought uncultivated lands 
under cultivation and received rents and profits 
from those lands tho mortgagor was to get com- 
pensation for that. 

3eld : that the terms of the mortgage deed 
were hard and unconscionable. [P 128 C 2l 

j Fardanashin Lady — Knowledge and 
understanding — Deeds executed by pardana- 
* y should receive special consideration 

“Independent legal advice is not itself es- 

must be substantially 
Burden of proof to prove 
* ”””‘1 'i setting up the deed. 

deSrvA by illiterate pardanasbin ladies 

eseive special consideration. Independent legal 

iq flioi .g* -i.- ®-‘5sential. The real point 

til V , 7 tnade must be substan- 

tia y understood; must really be the mental act 

wbo ml'r“ the person 

who makes it. If however the settlor’s fr^dom 

and comprehension can be otherwise established, 

01 If tho scheme and substance of the deed 
were themselves originally and clearly conceived 
Aud desired by the settlor and were then substan- 


tially embodied in the deed there would be noth- 
ing further to be gained by iudepeuclent advice. 
If the settlor really understands and means to 
make the transfer, it is not required that some 
on^should have tried to persuade her to the con- 
trary. The parties to prove the settlor’s mind 
are the parties who set up and rely on the deed. 
They must satisfy the Court that* the deed was 
explained to and understood by the f^arty under 
disability. :Mere execution although unaccom- 
panied by duress, protest or signs of misunder- 
standing or want of comprehension is no real 
proof of a true understanding mind in the exe- 
cutant. It must be shown that the deed was 
read over to the executant and if necessary ex- 
plained. The extent and character of the ex- 
planation required must depend upon the cir- 
cumstances. [P 129 C 2] 

On the other hand the mere declaration by the 
settlor subsequently made that she had not un- 
derstood what she was doing obviously is not in 
itself conclusive. It must be a question whether 
having regard to the proved personality of the set- 
tlor the nature of the settlement and the circum- 
stances under which it was executed and whole 
history of the parties it is reasonably established 
that the deed executed was the free* and the in- 
telligent act of the settlor or not : A. I. R 1905 
P. C. 204; 36 AIL 81 (P. C.); 18 CaJ. 545 (P. C> 

A. I. R. 1919 P. C. 24 and A. I. R. 1927 P.C. 84* 
Rel. on. [P 130 c l] 

(c) Specific Relief Act (1877), S. 31 — Suit 
»or redemption by pardanasbin lady ques- 
tioning liability under deed on ground that 
certain clauses were not understood by her — 

It is not necessary to sue for rectification 
first Mortgage, Redemption. 

_ Where a pardanasbin lady in a suit for redemp- 
tion of a mortgage simply questions her liability 
to pay certain sums which the mortgagees claim 
under certain clauses of the mortgage-deed which 
were not explained to, nor understood by her and 
which she alleges arc not binding upon her it is 
not necessary for her to sue for rectification of 
the deed first and then for redemption. 

[P 130 G 1] 

(d) Transfer of Property Act (1882), 

S. 76 (g)— Every mortgagee in possession is 
under statutory liability to keep full accounts, 
i. e., even of unauthorized or wrongful reali- 
zations — In case of failure to do so Court can 
make every presumption against him. 

Section 76 is applicable to a usufructuary mort- 
gagee. Every mortgagee in possession is under a 
statutory liability to keep clear, full and accurate 
accounts. Accounts to be full must be detailed 
and supported by vouchers under S. 70 (g). The 
accounts to be kept by the mortgagee are inde- 
pendent of those which may be kept bv anyone 
else, e. g., the patwari and cannot bo dispensed 
with on the ground that the latter was keeping 
them. The mortgagee is liable to the mortgagor 
or an} sum isalized by liim out of tlie mott^a^sd 
propert}’^.^ The fact that the realizations were 
unauthorized or wrongful does not qualify his 
liability in this matter. If the mortgagee in pos- 
session who is liable to keep and give accounts 
does not render accounts or has not kept thom| 
the Courts will make every presumption against 
him. It IS fair to draw inferences against him 
because he being the party who alono can know 
the actual facts, has failed to keep the accounts 
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in a manner in which tlio Court can safely ac- 
cept them : . 1 . 1. It. 1927 Oudh 190, Foil'. 

[P 132 G 2, P 133 0 1] 

(el Transfer of Property Act (1882), 
S. 76 (h) — Mortgagee in possession not pro- 
ducing proper accounts — Court can calculate 
amount due on basis of gross rentals. 


Where the mortgagees in possession fail to pro- 
duce proper accounts the Court is justified in 
calculating the amount due on the mortgage on 
basis of gross rentals on the hypothesis that all 
the tenants had paid their rents : .1. I. R. 1921 

All. m, Foil. [P133C21 

(1908), S.35-Mortgage-Costs 

Mortgagee is generally entitled to costs un- 
less he IS guilty of misconduct. 

A mortgagee is generally entitled to costs in a 
suit for redemption or foreclosure unless he has 
been gniltv of misconduct. Jn tho matter of 
costs the Court IS given full powers to give and 
apportion them m any manner it thinks fit. Tho 
cisero.on given to the Courtis of course judicial 
discretion and is not to be exercised arbitrarily. 

. ^ ^ . . IP 134 C i:* 

*1. P. Seji, Ali Zaheer 
hauli — for Appellants. 

M. Wasim and Mohd. Ayab—ior Res 
pondenfc. 


and C. N. Ear 


Judgment. — This appeal arises out 
a redemption suit. The mortgage in suit 
was executed by lit. Mohamdi Begam in 
favour of Sita Ham (since deceased), and 
hisnejihew, Lachini Narain, for Rs.45.000, 
in respect of two villages, Akbarganj and 
I\ralhui Saraiyan, with hamlets, in tho 
District of Sitajuir, on IGth December 
191(1 (Ex. A-l). It was a possessory mort- 
gage, vedcomahlo on thoexpiry of 11 years. 
Tlio present suit for redouip^^tion was 
lirought by the plaintilV, Mt. !Mohamdi 
Bogain, on 2nd March 192S, against 
Ijachmi Narain (defendant 1), and his 
cousins, Gajadiiar Prasad, Baij Nath Pra- 
sad and Pragnarain (defendants 2 to 4), 
sons and legal representatives of Sita Ram, 
deceased. 

i- lie relevant and important terms of 

the mortgage may ho summarized as 
below : 


(l) That according to the papers pi 
pared hy tho mortgagor, the yearly i 
come (gross rental) of tho mortgaged pi 
perty was Rs. 9,748-4-9, out of which t 
Oo\ermnont revenue and cesses, amour 
ing to I\s. 1 ,(>8o-l l-(>, the mortgago: 
maintenance allowance amount ing 
Rs. 1,200 and the jiay of tho hankei 
(mortgagees’) servants amounting 
Rs. 20(), total Rs. t),041-lU(l, liaving he 
deducted annually, tho halanoo shall co 
tinuo to ho taken by tho mortgagees t 
wards principal and interest for 11 yoai 
and after this period Rs. 927-10-3 shn 


remain payable to the mortgagees, by way 
of adjustment of accounts of principal and 
interest, (barne hisab asil iva slid ke)^ 
which the mortgagor shall pay without 
interest at the end of Aghan 1335 F (8tb 
December 1927), and if this sum is not 
paid by that date, the mortgagees shall 
continue in possession and take the usu- 
fruct up to the end of 1335 F (September 
1928). 

(2) That if during the period of the 
mortgagees’ possession the revenue is 
enliaiiced, the mortgagor shall be liable 
to pay the same, with compound interest 
at 6 per cent per annum, at the time of 
redemption. 

(3) That if any branch of any tree 
falls down, or one or two trees dry up 
entirely, tho mortgagees will be entitled 
to take such branches and trees and they 
will not he accountable to the mortgagor 
for tlie same at tho time of redemption. 

(4) That the mortgagees are empowered 
to enhance the rents of tenants and issue 
notices of ejectment against him. 

(5) That the mortgagors shall indemnify 
the mortgagees for the loss caused to them 
owing to any property going out of their 
possession. 

(6) That if the profits (gross rental) 
entered in the lists signed and delivered 
by the mortgagor along with the kabuliynts 
fall short, or are found to be deficient, 
tho mortgagor shall pay the deficiency, 
together with compound interest at 6 per 
cent per annum, at the time of redemp- 
tion. 

(7) That tho mortgagor's liability to 
pay interest to the prior mortgagees shall 
cease from the date of the mortgage deed 
in suit. 

(8) That the mortgagor shall not claim 
compensation from the mortgagees for any 
onhancotnent made by the latter during 
their possession. 

(9) That tho mortgagor shall got muta- 
tion of names effected in respect of the 
mortgaged property in favour of the mort- 
gagees. 

(10) That the mortgagor shall be liable 
to pay to tho mortgagees at the time of 
redemption arrears of rent due to the 
mortgagees, up to the amount of Rs.^.OOO 
according to the entries in the imtwari's 
papers, in a lump sum. If the arrears 
exceed Rs, 2,000, the mortgagees shall 
realize the excess, 

(11) That tho mortgagees shall realize 
the *‘ln\tai'‘ rent of Jhabboo Khan’s field 
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(measuring G bighas kham) during the 
period of their possession and account for 
the same at the time of redemption. That 
rent shall be set off against the amount of 

the mortgage money remaining due to 
them. 

(12) That according to the practice of 
the collection of rent in the villages com- 
prised in the mortgage, the mortgagees 
shall be entitled to collect 8 annas of tlie 
rents for Kharif 133o F (i. e. half of tlie 
annual rents). 

(13) That redemption shall take place 
on payment of the sums mentioned above 
by the mortgagor. 

(14) That all the rights of the mort- 
gagor were mortgaged under the deed. 

(15) That the mortgagee shall have 
the power of having every sort of uncul- 
tivated land cultivated, and realizing its 
profits, and the mortgagor shall not claim 
any compensation, etc., for the same at 
the time of redemption. 

(16) That the mortgagor’s maintenance 
allowance, Rs. 100 shall be paid monthly 
on receipts obtained from her son Aziz 
Ahmad, or by money order. 

The mortgage in suit was executed to 
pay off: (a) a prior mortgage and (b) a pro- 
note. Mt. Mohamdi Begam (plaintiff*) had 
executed the prior mortgage in favour of 
Ram Narain and Mt. Sudamni JDevi for 
Rs. 40,000 bearing interest at 7 1/2 per- 
cent per annum with six monthly rests, 
in respect of a 10-annas share in the two 
villages mentioned above (Akbarganj and 
Malhui Saraiyan), on 10th March 1914. 
(Ex. A- 3). Rs. 44,039 were due to the 
prior mortgagees at the time of the execu- 
tion of the mortgage deed in suit. That 
sum was made payable to the prior mort- 
gagees by the deed in suit. The sum of 
Rs. 961 was due to Sita Ram, mortgagee, 
himself under a pro-note executed by 
Mt. Mohamdi Begam on 8th October 1916 
for Rs. 950 (Ex. A~2). That sum was 
made payable to the mortgagees (Sita Ram 

and Lachmi Narain) themselves by the 
deed m suit. 

‘defen- 
dants on 28th November 1927, asking for 

accounts. She was informed by the de 

due on ^^’339-12-9 were still 
due on the mortgage. She then brought 

the present suit on 2nd March 1928 al- 

shln illiterate pardana- 

shm lady, that some of the terms of the 

ed were bard and unconscionable, which 
were not explained to her and were not 
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understood by her, that the terms in 
question were not binding on her. that the 
mortgage was satisfied from the usufruct 
by the end of Kharif 1333-F. (November- 
Beceniber 1925) and that Rs. 15,425-2-3 
were due to her, as. surplus profits, from 
the mortgagees (defendants). She chal- 
lenged Cls. (1) (6) (8) (10) and (15) of the 
mortgage deed in the suit mentioned above 
and alleged that tiie rate of interest 
agreed between tlie parties was 6 per 
cent per annum only which was not 

clearly or expressly mentioned in the 
deed. 

The defendants admitted that the 
plaintiff was an illiterate pardanashin 
lady, but they denied all other material 
allegations in the plaint. They alleged 
that the plaintiff' was bound by all the 
clauses of the mortgage deed in suit and 
that the sum-*of Rs. 23,575-13-3 was still 

due to them on the mortgage. They de- 
nied half-heartedly the rate of interest 
(i. e. 6 per cent per annum) alleged by 
the plaintiff, and said that it was agreed 
between the jDarties that no accounting 
would take place and they would be en- 
titled to appropriate all the profits for 
eleven years in lieu of principal and in- 
terest which according to them, was added 
for the full period on the entire amount 
of the principal. Paras (18) and 19 of 
their written statement run thus: 

, allegations urged on behalf of the 

plaiutifl about contract of interest are not at all 

correct. The fact is that Lala Sita Ram ^‘{father 

of defeudauts 2 to 4 and uncle of defendant l)’ 
was not ^^lllng to advance money on interest 
less than Re. 1 per cent per- mensem, then the 
advisors of the plaintiff, in consultation with the 
plaintiff proposed that the amount of interest be 
nxed at eight annas per cent per mensem and 
this along with the mortgage money, that is 
principal aud all interest, be paid out of the pro- 
fits of the property after deduction of the items 
of revenue, etc. 

‘y_9) There was no apement to this effect 
that interest will go on decreasing according to 
profits paid annually or that there will be aiiv 
rendition of accounts at the time of redemption 
between the parties.” ^ 

They alleged that the ijlaintiff had set 
tied the mortgage transaction in consul- 
tation with and through her son Aziz 
Ahmad, her son-in-law, Abdulmajid and 
her general agent Sakhawat Ali, and’that 
she had executed the deed in suit intelli 

pntly with knowledge of its bearing upon 
her interests. ^ 

Tim suit was originally disposed of by 

Mi;^ Gokul Prasad, the late Subordinate 
'Juat,e of Sitai:)ur, on 8th February 1929 
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He found almost all the issues against the 
plaintiff and dismissed her suit as prema- 
ture. 

The plaintiff appealed to this Court 
challenging the findings on all the points 
decided against heiv The appeal was 
heard by a Bench of this Court on 5th 
March 1930. The defendants’ learned 
counsel stated that they did not raise any 
issue as to the premature character of the 
suit and that it was not premature. It 
was held by this Court, without going in- 
to the merits of the case, that the learned 
Subordinate Judge was wrong in dismis- 
sing the suit on the ground that it was 
premature and tliat the plaintiffs’ claim 
for redemption must be decided on the 
merits, and not on a preliminary point 
like the one on which the learned Subor- 
dinate Judge had disposed of the -suit. 
The result was that the decree of the 
lower Court was set aside, and the case 
remanded to the Court of the Subordinate 
Judge, for retrial, under 0. 41, R. 23, 
Civil P. C. The parties were permitted 
to produce additional evidence (if any) 
oral and documentary. 

The suit was then tried by Mr. Gauri 
Shankar Yarma, the present Subordinate 
Judge of Sitapur. He could form his 
own conclusions irrespective of any find- 
ing arrived at by his predecessor at the 
original trial in respect of matters which 
wore not touched by this Cmirt: see 
Ajudhya Prasad v. ^ Singh (l). 

Ho found almost .. i usuos in tlio case 
in favour of the plamtiiT and held that 
the mortgago in suit was satisfied from 
the usufruct, and that tlie plaintiff was 
entitled to got Rs. 17,433-14-3 from the 
defendants as surplus profits. Ho found 
that tho tieod in suit was not intelligen- 
tly executed by the plaintiff after under- 
standing tho contents of tho deed and its 
effect on her interests, that some of the 
clauses of the deed in suit were hard and 
unconscionable, and that “yearly account- 
ing of tho income and interest should 
take place. ’ Ho found clearly that of 
tlie clauses in question (Nos. 1, 6, 8, 10 
and 15 of tho mortgago deed in suit men- 
tioned above) Nos. 1, 8 ;and 15 were hard 
and unconscionable and were not explain- 
ed to and understood by tho plaintiff As 
to 01s. 0 and 10 his finding is not clear. 
It appears that ho found that Cls. 6 and 
10 were not hard and unoonsoionable and 
vwe agreed to between tho parties. He 

( 1 ) [mi] 14 6. o."3*2i=i3 ' 
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says so at one place in his judgment; but 
at another place, he says that : 

"thus only Cls. 1, 6, 8, 10 and 15 of the deed 
are affected by this order; also Cl. 13 will be read 
as subject to the modifications made by this 
order.” 

He appointed a commissioner to take 
account of the dues and liabilities of the 
parties, by his order dated 11th August 
1930. In his first report, the commis- 
sioner fixed the amount due to the defen- 
dants from the plaintiff up to the end of 
1335-F, . at Rs. 23,678-13-6, calculating 
the profits on the basis of actual realiza- 
tions or collections. The plaintiff filed 
objections. The result was that the 
learned Subordinate Judge directed the 
commissioner to prepare'accounts on the 
basis of gross rental (demands) as entered 
in the village papers. He gave certain 
directions to the commissioner in that 
connexion. The plaintiff asked for ac- 
counting in respect of the years 1336 and 
1337-F or up to the date of actual redemp- 
tion; and to this no objection was taken 
by the defendants. The commissioner 
then prepared accounts on the basis of 
gross rental as directed by the Court. 
According to that account Rs. 2,643-8-9 
were found due to the plaintiff from de- 
fendants at the end of 1335F. and Rupees 
17,433-14-3, at the end of 1337F. Then 
the defendants filed objections which 
were disposed of on 13th November 1930. 
Their objections were disallowed and the 
learned Subordinate Judge accepted the 
accounts submitted by the commissioner 
as correct. Ho accordingly decreed the 
plaintiff’s claim and ordered the defen- 
dants to pay Rs. 17.433-14-3, as surplus 
profits, and Rs. 106, for costs of the mis- 
cellaneous proceedings, to the plaintiff. 
A preliminary decree was thus passed in 
favour of the plaintiff on 13th November 
1930, The defendants admittedly deli- 
vered possession of the mortgaged pro- 
perty to the plaintiff in the beginning of 

1338F. 

The defendants have now appealed to 
this Court, challenging the findings on all 
tho points decided against them. Tho 
plaintiff has also filed ovoss-objeotions. 

In the momoi'andum of appeal filed by 
the defendants several pleas were taken 
but the learned counsel, who appears for 
them has continoi.! his arguments to the 
following points only: 

1. The terms of the mortgage deed in 
suit to which objection is taken are not 
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bard and unconscionable. The plaintiff 
executed the deed intelligently. AH the 
terms must be taken to have been duly 
understood by her, especially because she 
authorized her agent, Shakhawat Ali, to 
negotiate the transaction. 

2. There should be no accounting under 
the terms of the moi'tgage deed in suit. 

3. If there’should be any accounting, it 
should be on the basis of actual collec- 
tions or realizations, and not on the basis 
of gross rentals. 

4. If there should be any accounting on 
the basis of gross rentals, then some of 
the terms of the mortgage, which have 
not been found to be hard and unconscio- 
nable, should be given effect to. 

5. The pleader’s fee was not correctly 
entered in the decree under the rules. 

6. The defendants are not liable to pay 
any interest on the surplus collections. 

We proceed to consider these points. 

Point No, 1. — The mortgage in suit 
(Ex. A-l) was executed to secure the pay- 
ment of Rs. 45,000 as already stated. The 
money was advanced on interest; but no 
rate of interest was entered in the deed. 
The plaintiffs allegation was that the rate 
of interest was eight annas per cent per 
mensem (6 per cent per annum). This 
was at first denied by the defendants. It 
was admitted by the defendants in para. 
(18) of their written statement that in- 
terest at 8 annas per cent per mensem 
was proposed by or on behalf of the mort- 
gagor (plaintiff), but it was not stated 
clearly that the mortgagees had agreed to 
that rate. When the plaintiff delivered 
interrogatories to the defendants in this 
connexion by leave of the Court, they 
gave the following reply with some dififi- 
culty: 

“ Lala Sita Ram was not ready to accept in- 
terest less than 1 per cent per mensem. 
Upon this the advisers of the plaintiff said that 
the plaintiff could not get money at a reduced 
rate of interest owing to the great war, but as 
the principal sum Rs. 45,000, was a big amount 
and as there had been monetary transactions from 
before as well, and as it was very necessary for 
the plaintiff to pay off the mortagage in favour of 
Ram Narain and others, so it was proposed by 
the plaintiff that on the principal amount in- 
terest having been calculated at 8 annas per 
cent, for eleven years, the prin'cipal with interest 
should be fixed, and this amount be paid off out 
of the profits given out by the mortgagor; and in 
this manner after the expiry of eleven years, 
only a sum of Rs. 927-10-3 would be paid in ex- 
cess, and at darkati rate interest could not be 
less than about 13 annas per cent, according to 
the proposal. Lala Sita Ram according to the 
proposal of the plaintiff, accepted the profits for 
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eleven years and Rs. 927-10-3, without any liabi- 
lity for rendition of accounts, and got the' mort- 
gage deed executed in his favour and that of 
Babu Lachmi Naraiu. Lala Sita Ram bad not 
agreed to accept interest at the rate of 8 annas 

per cent, per mensem The amount of 

interest at the rate of 8 annas per cent per men- 
sem was charged on Rs. 45,000 for eleven years 
and this amount of interest was added to the 
principal sum, Rs. 45,000, and after the realization 
of this total amount from the gross rental given 
out by the mortgagor within eleven years, by 
allowing deduction of land revenue etc., en- 
tered in the mortgage deed Rs. 927-10-3 were left 
as balance.” 

The plaintiff was not satisfied with this 
reply and so the statement of defendant 2 
himself was recorded by the learned Sub- 
ordinate Judge on 5th July 1928. He 

(defendant 2) made the following state- 
ment: 

” Lala Sita Ram, my father, agreed to the 
proposal made by the advisers of the plaintiff 
The proposal of the plaintiff’s advisers was that 
the principal of Rs. 45,000 and interest thereon 
at the rate of 8 annas per cent, per mensem for 
a period of eleven years should be added together. 
That, after deducting the revenue, etc., for eleven 
years out of the principal amount and interest at 
the said rate thereon for-eleveu years, the balance 
should be paid by the mortgagor to the mort- 
gagees. That at the end of Kharif 1335-1?. the 
entire mortgage money would be paid with the 
exception of a sum of Rs. 927-10-3 which should 
be paid by the mortgagor to themortgagees at the 
time of redemption, that, is, at the end of Kharif 
1335-P.” 

This statement does not appear to be 
quite consistent with para. (18) of the 
defendants’ written statement mentioned 
above. But Gajadhar Prasad defendant 2, 
who appears to be the principal contes- 
ting defendant in this case, has to admit 
in his evidence, as D. W. 1, that the 
rate of interest was settled at 8 annas 
per cent, per mensem, and Sita Ram 
(father of defendants 2 to 4 and uncle of 
defendant l) had agreed to that. He ad- 
ded however that eleven years’ interest 
was to be added to the principal. When 
he was cross-examined on this point, he 
stated that he could not say why no rate 
of interest was mentioned in the deed 
and why it was not stated in the deed 
that interest for eleven years was to be 
added to the principal. He stated after- 
wards that the rate of interest was not 
mentioned in the deed as the mortgage 
was usufructuary. We see no reason why 
the rate of interest should not have been 
entered in Cl. (l) of the deed if it was 
not attempted by the mortgagees to con- 
ceal the rate to keep the mortgagor in the 
dark as to the accounts which were for 
their benefit. We have examined his evi- 
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dence cai-efully. We have conie to the 
conclusion that the defendants really 
wanted to conceal the rate of interest dis- 
lionestly. The rate of interest w'as con- 
cealed because it would have given a clue 
to tlie sclieme of the mortgagees. It 
would have shown clearly that while the 
mortgagees were professing to take inter- 
est at G per cent, per annum, they were 
really taking interest at about 12 per- 
cent. per annum. Gnder Cl. (l) of the 
deed the mortgagor was to suffer the loss 
of three or four thousand rupees more if 
the mortgage was not redeemed at the 
end of Aghan 1335.F(8th December 1927) 
on payment of Rs. 927-10-3. That loss 
would have resulted because it was pro- 
vided by that clause that should the 
mortgagor fail to pay Rs. 927-10-3 at tlie 
end of Aghan 1335-F, the mortgagees 
would remain in possession and take the 
usufruct up to the end of 1335.F. De- 
fendant 2 admits in his evidence that 
the annual nikasi (gross rental) of the 
mortgaged property amounts to Rs. 8,700 
or thereabout. It is true that the mort- 
gagor had made certain enhancements in 
May and Juno 1910, so as to enhance the 
annual nikasi (gross rental) from Rs. 8,700 
or thoreahout to Rs. 9,748-4-9. hut even 
if tlio income (for gross rental) is taken 
to he Rs. 8,700 only, the account stands 
thus: 



KS. 

a. 

P- 

liicoino ... 

8,700 

0 

0 

Reductions (see Cl. (1) of 
tho deed in suit men- 

tionod above) 

3.041 

11 

0 

Net profits 

5,058 

4 

0 

Interest at 0 per cent, per 

annum on Us. 15,000 ... 

2,700 

0 

0 

Ualanoc ... 

4 

2,058 

4 

0 


This sum, at least, goes every year to pay 
up the principal, hut in spite of this re- 
duction of principal the interest runs on 
the whole amount and is not reduced in 
any way; the mortgagees were thus tak- 
ing interest at about 12 \^ev cent, per 
annum, though they wore professing to 
take interest at (1 per cent, per annum 

I * ^ ^ ves admit that the 

bate of interest would not he loss than 
13 annas per cent, per annum if interest 
\YorG calculated on the ligures given in 
Cl. (l) of the mortgage deed in suit, at 
tlio darkati rate (i. o. yearly adjust- 
inont of account, and proportionate reduc- 
tion of principal and interest). Cl. (l) 


of the deed, as it stands, shows at first 
sight 'that interest (whatever it may be) 
was to he charged at the darkati rate. 
Tins is the usual way of accounting. But 
the way in which the defendants want 
that clause to he read is an unusual way. 
They (defendants) know the unusual 
meaning of the clauee in question of 
course, but it is difficult for any other per- 
sons to know the hidden meaning of that 
clause. On close reading of the deed in 
suit it would appear that the mortgagees 
took the interest every year, and over 
and above that interest a sum of Es -3,000! 
(nearly) went to pay up the principal- 
also: and though the principal was thusj 
reduced every year by Rs. 3,000 nearly ,i 
yet there was to be no reduction (propor- 
tionate) in the interest. This actually! 
works out at the rate of about Rs. 12 per 
cent, per annum, while the contract was 
to advance money at 6 per cent per annum 
only. 

In addition to this, if there was to be 
any deficiency in the income (gross ren- 
tal) stated in the deed, the mortgagor was 
to pay that deficiency together with in- 
terest at 6 per cent per annum (com- 
pound): see Cl. 6 of the deed. The 
mortgagor remains liable for Government 
revenue if it is enhanoetV. see Cl. 2, but 
if any enhancement is made by the mort- 
gagees in rent, or if the mortgagees bring 
uncultivated lauds under cultivation and 
receive rents and profits accruing fromj 
those lands, the mortgagor is to get no 
compensation for that: see Cls. (8) and 
(15) of the deed. If Cls, 1, 6, 8 and 15 
of the deed in suit are read together, (and 
we are of opinion that they should be read 
together), then the full significance of 
the terms of the mortgage in suit becomest 
clear, and the whole scheme of the mort- 
gagees, hy which they wanted to take 
unduo advantage over the mortgagor is 
known. ^Ve know all this now whon we 
have come to know that the rate of in- 
terest which was settled between the par- 
ties was 6 per cent, per annum only. 
There is no doubt that the terms of th^ 
deed in suit are hard and unconscionable. 
Defendant 1 hiu^self admits in his evi- 
dence that they are hard. He says that 
he was present 'at the time the terms of 
the mortgage were settled between his 
father Sita Ram (since deceased), on the 
one side, and the plaintiff's agent Sakha- 
wat Ali, her son (Aeiz Ahmad) and her 
son-in-law (Abdul Majid) on the other 
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side. It has already been stated above 
that he is nnable to explain why no rate 
of interest was mentioned in the deed, 
and wliy it was also not mentioned there- 
in that interest for the whole period was 
to lie added to the principal. He admits 
that no accounts were added up in his 
presence to show in how many rears the 
mortgage would be paid off.' 'lie then 
tries to change his statement and says 
that he liimself had added up the ac- 
counts. Hethentriesto change his state- 
ment again on this point. He states 
that he is unable to explain why posses- 
sion was to be retained by the mortgagees 
till Rabi 1335 P. to enable them to realize 
Rupees 4,000 instead of Rs. 927-10-0 due 
under Cl. 1 of the deed. He admits that 
he is unable to explain why the mort- 
gagees were to enjoy the profits of the 
lands newly brought under cultivation, 
and also enhanced rents, but the mort- 
gagor was to get no compensation for that. 

Tha deed in suit contains hard and un- 
conscionable clauses. It is a lengthy and 
complicated document. We are asked to 
enforce all the clauses of this deed against 
■an illiterate pardanashin lady. 

Heeds executed by illiterate pardana- 
■shin ladies deserve special consideration. 

li-i Faridunnisa v. Muhhtar Ahm<id(2)\ 
which was a suit to set aside a deed of 
wakf executed by the plaintiff (Farid- 
■unnisa), herself the following observations 
were made by their Lordships of the 
Privy Council : 

“The law of India contains well-known princi- 
ples for the protection of persons, who transfer 
their property to their own disadvantage, when 
they have not the usual means of fullv under- 
standing the nature and effect of what they are 
doing. Ill this it has only given the special 
development, which Indian social usages make 
necessary, to the general rules of English law 
which protect persons, whose disabilities make 
them dependent upon or subject them to the in- 

nltnr^ nf nothing in the 

vurreT deception or coercion may have oc- 
/.* IS part of the law relating to per- 

ments transfers or setUe- 

strument her^^®^^ of any kind. That the in- 

and the eeneral* ^ wakfnama is a mere accident 

ana tue general and well- settled law of wakf is 

not in question. The case of -n-. Y 

(2) A. I B. 1925 P. C. 204=89 I. G 649=52 

(3) fl9l3l^qr7u®fi^i‘ All. 703 (P.G.), 

All. 81=41 I. A. -23=21 I. G. 985 
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bad advice, or the settlor might liave insisted on 
disregarding it. The real point is that the dis- 
position made must be substantially understood 
and must really be the mental act, as its 
execution is the physical act, of the person who 
makes it [IPn/nZ Khan v. Evaz Ali Khan (4)' 
^"nitahaln Eehi v. Eharasundari Eehi (5)1* 
The appellant clearly had no such advice, nor 
IS It contended that she had. If however the 
settlor’s freedom and comprehension can be other- 
wise established, or if, as is the respondents’ case 
here, tho scheme and substance of the deed were 
themselves originally and clearly conceived and 
desired by the settlor, and were then substan- 
tial y embodied in the deed, there would be 
nothing further to be gained by independent 
advice. If the .settlor really understands and 
means to make tho transfer, it is not required 
that some one shold have tried to persuade her 
to the contrary. Again, the question arises how 
the state of the settlor’s mind is to be proved, 
riiat the parties to prove it are the parties who 
set up and rely on the deed is clear. They must 
satisfy the Court that the deed has been ex- 
plained to and understood by the party thus 
uudei disability, either before execution or after 
it under tbe circumstances which establish adop- 

rc“ and comprehension. 

[SiKhsnt Lai v. Mt. Sheobarat Kaer (6): Sham 

Kuar V Dah Knar {!) and Sajad liasam v. 
Waz'ir All Khan (8)1. 

Further, the whole doctrine involves the view 
that mere execution by such a person, although 
unaccompanied by duress, protest or obvious 
signs of misunderstanding or want of comprehen- 
sion is in Itself no real proof of a true under- 
standing mind in the executant. Evidence to 
establish such comprehension is most obvioiisiv 
found in proof that the deed was read over to 
the settlor and, where necessary, explained. If 
It is m a language which she does not under- 
stand, it must, ofcour.se, be translated, audit 
IS to be remembered that tbs clearness of tho 
meaning of the deed will suffer in the nrocess 
The extent and character of the explanatfou re- 

circumstances. 

Length, intricacy, the number and complexity 

of the dispositions, or the unfamiliarity of the 

subject-matter, are all reasons for requiring 
an increased amount and efficienev of e.xnlana- 

“Of likely to' attract the 
attention of the executant in itself ought not 

h°.s^ attention 

case (iH- So if the deed, as presented for execu- 
tion, differs substantially, either by wav of addi- 

tion or of omission, from the scheme and details 

which the intending settlor has previously laid 
down, the discrepancy ought to be cleady 
pointed out and its nature and effect should hi 
full} described, unless, which must be rare the 
difference is so obvious that even a person in the 
settlor s p osition must perceive and apprecinte it 

(5)A.i. R. 1919 P. C. 24=5.3 1.0 15l-.r 
I. A. 272=47 Cal. 175 (P.C ). 

^ \p®c] 39=4 Suth. 222 

28T(P 132-8 Sar. 

M7'(P.c').'^“- 130=10 I. C. 
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for herself. If the description and explanation 
have been partial or erroneous, or have not been 
given at all, the question will then ari-^e, as it 
arises where there has been no indejieudcnt legal 
advice, whether, if proper information had been 
given, it would have affected the mind of the 
executant in comjdeting the deed. On the other 
hand, the doctrine cannot bo pushed so far as to 
demand the impossible. The mere declaration hv 
the settlor, subsequently made, that she had not 
understood wliat she was doing, obviously is not 
in itself conclusive. It must l>o a (juestion whe- 
ther, having logard to the proved personality of the 
settlor, the nature of the setllenicnt, the circum- 
stances under which it was excented, and the 
whole history of the parties, it is reasonably 
established that the deed excentod was the free 
and intelligent act of the settlor or not. If the 
answer is in tlieallirmative, tlmso relying on tlm 
deed have discharged the onus which rests upon 
tinun. Of course fraud, duress and actual unduo 
liilluence are separate matters.” 

In BarkiHuunissa v. Dchi Bakhsh (9), 

tlio niero dcclitiatinn of tlio mortgagor a 

panlaiiasliin lady subsequently made that 

,sho had not understood what sl\o was 

:di'ing was not hold in itself conclusive. 

111 . was hold hy their hordships of the 

Ihivy Council that it must ho a tiuestion 

.whi'tlicr, Itaving regard to the proved 

porsonalil y of the settlor, iUo nature of 

ilio mortgage, the circumstances under 

which it was execute I and the whole his- 

ttuy of the parties, it is roasonahly eslah- 

lishol that the deed oxtciUod was tlm 

frei> and inl(dligenl act <.»f the mortgagor 

ov not. ll the answer is in the alUvma- 

dive, those relying on tlie deed have dts- 

chargo d the onus which rests upim them. 

Of course fraud, duress ami actual undue 

inlluence are separate matters. Where 

therefore it is proved that tlu> terms of a 

mortgago were neg^diatel between the 

mortgigee and tl\e mortgagor, a pardana- 

slun I civ. assisted hv her son. that there 

was no undue i\aste, that the ilraft divd 

when prepared was read iwer to her tluui 

and the fair copy was read over to her 

wd\on it was made a few da\s later and 

% 

was agaiit reavl over to her before oxevuu 

I 

tion and she fully uudersicHvl u. the onus 
td showing that tlte deed was the mort- 
gagtu- s hoe and intelligent act is dis- 
cliargei. It was found in iliat ease that 
Die dof^MuhuU was a ladv i>f si nmg perso- 
nality and the transaction was compara- 
tively simple. 

The latest autliority on the subject 
under considerat ion istlie ease of Tarii 
Kuviat'i V. Chiitidt\i iiu!<\<hu\ir Prasiid 
(10). The plaint ill in that ease had insti- 


(lu) 
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tuted the suit for enforcement of two 
mortgages executed by a pardanashin lady. 
It was found that the lady knew the 
general nature .of the documents she had 
signed. Appended to each was a state- 
ment, which was admitted to be in her 
handwriting, that she had executed the 
mortgage bond in the one case for Rupees- 
12,500, and in tlie other for Rs. 9,500,. 
and that the contents had been read over 
and cxi>lained to her. The mortgages 
were not however held to be binding 
uiion her, on the facts of that case. 

The following observations were made 
bv their fiordshiiis of the Privv Council 
in tliat case: 


“If tliero WHS nothing more in the case than 
that (ho appellant intended to mortgage her pro- 
perty for debis which sho knew to bo owing, 
though she had no accurate knowledge of the 
items or the amount due. it might be that the 
decision of (he High Court would be right, more 
specially if, as their Lordships are told the result 
of an adverse decision in the present case would 
be that the real debts, apart from the mortgages, 
would bo time barred; but if knowledge had tkH?D 
kept from her hv the civdilor, if there was any- 
ground for suspicion that he was over-reaching 
her, if she had uo independent advice and the 
relations lietweea them were such ns to suggest 
that they were not on ei)ual terms, it would bo 
impossibio for a Court to aflirm. with any cer- 
tainty, that havi she known the full truth, as she 
was entitled to know it. she would have comple- 
ted the transaction U would only bo utK)u this 
h> fKHhesis that the lady could bo hold bound by 
the montages, though not hy the accounts. It 
is uo doubt impvvssible to lay down any hard and 
fast rule for such cases. Each must depend upon 
its own tacts and the dividing line may oiten be 
dithcnlt to draw. There is no doubt, their Lord- 
sliips think, as to the princiiles to bo applied. 
They are not morx'lv deductions from the law as 
to undue imluenco which finds a place in S. 16. 
ConUaei Act. as has been suggested by counsel 
fv>r tlio rvsjvndoui. They are founded upon the 
wider basis of o^piitv and gi'od conscience which 
have alrtavs Ihvu pillars of the administration of 
jusiitv in India. Their Lordshu» think it un- 
necoss;>ry to gv> through the long tale of authori- 
ties u|v»u which the Snbordinalo Judge founded 
this p;»(i of bis juvlgiuent. The doctrine is, they 

think, sutlioionilv summarimd by Loid bumuet 

in Kir. i.inmsi .UiikMnr Ahmiui 
.sion wasuol available to the bvibordinate 

Judge and is not rt'forred to by the High toorU 
The'io undue intluonoe, though pleaded, ^ 
uegaiiv i\l. ITie document iu Umi »», ft 

nama, was read over aud explained to Ihei^i 

Wu in whai terms the expUnalwn 

theovidoiuv did not disclose, 

was the teal issue iu the appeal. The . ^ 

dow n is that the dis|v«sitious madeot®^* iwi'tbo 

si.intiallv uudorsUwl aud must * 

mental act. as its oxixmlion is 

the |X'rs<.Mi who matws it. The . 

that it is forlho I'urty setting 

ivirvlanashiu lady to satisfy ^ K«- 

Uvn not only explained to but understood J 
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her. If the explanation has been partial or 
erroneous or has not been given at all, the ques- 
tion will then arise, as it arises where there has 
been no independent legal advice, whether, if 
proper information had been given, it would have 
effected the mind of the executant in completing 
the deed Lastly it is laid down that the Court 
must consider the whole history of the parties in 
order to ascertain whether the deed was the free 
and intelligent act of the executant. . . , Here the 
mortgages were no doubt read and explained to 
the appellant, but there is nothing to show the 
nature of the explanation.” 

Bearing in mind the principles laid 
down by their Lordships of the Privy 
Council in the case noted above, we pro- 
ceed to see, if the plaintiff, who is ad- 
mittedly an illiterate pardanashin lady, 
executed the mortgage in suit with full 
understanding of its effect and nature, 
so far as the clauses in question are 
concerned. (Their Lordships then dis- 
cussed the evidence and proceeded as 
follows;) There is nothing to show 
that she had understood all the terms 
of the previous mortgage. Even granting 
that she had understood all the terms 
of that mortgage, it does not follow 
that she must be taken to have under- 
stood all the terms of the mortgage in 
suit also. There was no secrecy about 
the terms of that mortgage. There is 
nothing to show that the mortgagees of 
that mortgage had over-reached her in 
any way in that transaction. Even if the 
terms of that mortgage were hard, that 
could be no excuse for advancing money 
to the plaintiff to pay off that mortgage 
on hard terms which were kept secret 
from her and were never explained to her 
in any way that she could have understood 
them. 

It has been contended before us that 
the plaintiff cannot anyhow impeach the 
deed in suit unless she gets the deed 
rectified before hand. In our opinion this 
contention is not well founded and must 
be overruled. In the first place this 
plea was not raised in the lower Court. 
In the second place there is no substance 
in this plea. There is no question in this 
case of setting aside the deed on the 
ground of fraud or undue influence. The 
plea is that the deed in suit was obtained 
from the plaintiff without her fullv 
understanding the nature and effect of 
certain clauses of the deed. The mort- 
gagees were in possession of the property 
and the suit is one for redemption. In 
the present suit the money due to the 
mortgagees is to be determined by the 
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Court. We see no reason why the ques- 
tion relating to certain clauses in the deed 
cannot be decided in this suit. The plain- 
tiff does not deny the mortgage. She has 
come to Court to redeem it. She simply 
questions her liability to pay certain 
sums which the mortgagees claim under 
certain clauses of the deed which were 
not explained to and understood by her 
and which are not therefore binding on 
her. We have not been referred to any 
rule of law or authority which says that 
the plaintiff in such a case should sue for 
rectification of the deed first, and then 
for redemption. S. 31, Specific Belief 

Act (Act 1 of 18/7), is in the following 
terras: ” 

“When through fraud or a mutual mistake of 
the parties a contract or other instrument in 
writing does not truly express their intention, 
cither party or his representative-in-interest,* 
may institute a suit to have the instrument 

rectified; and if the Court find it clearly proved 

that there has been fraud or mistake in' framing 
the instrument and ascertain the real inteutiou 
of the parties in executing the same, the Court 
may in its discretion rectify the instrument so as 
to express that intention, so far as this can be 
done without prejudice the rights acquired by 
third persons in good faith and for value.” 

This section is an enabling section. 
There is no question of mutual mistake in 
regard to the deed in suit. The cancella- 
tion of the deed is not an essential part of 
the plaintiff s relief. The present suit is 
a suit for redemption of immovable pro- 
perty and fraud (if any) is merely a part 
of the scheme by which the defendants 
have attempted to keep the plaintiff out 
of possession of the property. If the 
defendants had raised the plea in question 
in the lower Court an issue wouM have 
been framed on that point and triel out. 
The plea of limitation, which has now 
been attempted to be taken in this con- 
nexion must be repelled as we do not 
know when the fraud became known to 
the plaintiff. There is nothing to snow 
that the plaintiff had knowledge of the 
terras in question at any time before she 
issued notice to the defendants in Novem- 
ber 1927. The present suit was insti- 
tuted in March 1928. The plea which) 
involves a question of fact cannot be 
taken for the first time in appeal, when 

it cannot be decided upon the record 
before the Court. 

Having regard to all the facts and cir- 
cumstances of the case, we are of opinion 
that the defendants have failed to dis- 
charge the onus of showing that the deed 
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i!T f;iut is the plaintiffs free and intelli- 
gent act so far as Cls. 1, d, h and 15 of 
tlie dee3 are C(mcevned. We hold that 
the clauses in (luestion arc not binding on 
tlio plaintiff. 

Point.^; Nos. 2 to 4.-^Thc defendants 
contend that there should he no account- 
ing under the terms of tliC deed in suit. 

In our opinion tliis contention is not well 
founded and must he overruled. In the 
first place, the deed does not )>rovide, in 
terms, tliat there should ho no account- 
ing between the parties under Cls. (l), 
(2), (G) and (ll) of the deed. As the 
mortgagees took jiosscssion of the mort- 
gaged property during the continuance of 
the mortgage they were under a statutory 
llahilitv to keep accounts under S. 7(>, 
Cls. (g)'and (h), T. P. Act (Act 4 of 1882). 
Tiio defendants’ learned counsel has 
argued that S. 76 is not applicable to a 
usufructuary mortgage. Wo are not pre- 
pare! to accept this argument. Every 
mortgagee in possession, whether usufruc- 
tuary or otherwise, is hound to account 
to the mortgagor under S. 76 (h) as to 
|l!ic in-ofits of the mortgaged property un- 
less lie establishes a contract in the terms 
of S. 77, which takes the case out of 
8. 7f) (ll). Tiio Courts are loath to ox- 
onorato I ho mortgagee from the liability 
to account under S. 76 (g). It should be 
noted tliat Cl. (l) of the deed in suit does 
not stand alone. Tlio defendants are 
liound to keep and render accounts under 
Cls. (2), (G) and (ll) of the deed. The 
cxinossion “during the cantinuance of the 
mortgage" used in S. 76 must moan 

i“ afU'r the contract establishing the relationship 
of mortgagor and mortgagee between the parlies 
has been entered into and cslabUshed and till tho 
lime the mortgage eamo to an end or is ex- 
tinguished.” 

Point No. 2 should therefore ho deci- 
ded against tho defendants. (Their Lord- 
ships then dealt with tho accounts and 
]n'ocoeded as follows); The correctness 
of those accounts is not disputed. Now 
the third account is out of question in 
view of our limlings on tho first point. 

Tho question to ho decided is whether 
accounting should lie done on tho basis of 
actual relaizations, or on tho basis of 
gross rentals throughout (that is, up to 

tho end of 1337 E.). 

Wo have already observed that tlie de- 
fendants were under a statutory liability 
to keep accounts under S. 76, T. P. Aot. 
They ought to have produced their ac- 
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counts in this case, but they have failed 
to do 60 . They failed to produce their 
accounts with their written statement as 
required by 0. 8, R. 1, Sch. 1, Civil P. C. 

(as amended by the Oudh Chief Court 
under S. 122, Civil P. C.). The rule is in 
the following terms : 

” The defendant shall file with his written 
statement a list of all the documents on which 
ho relies as evidence in support of his case, shall 
produce with the written statement such of the 
documents as are in his possession or power, and 
shall cause others to be summoned on a date to 
be fixed by the Court for the purpose. 

KrpIauation^A certified copy of a public 
document is a document in the power of a 
party, but where a document is in the possession 
of a person other than the defendant it will not 
be deemed to be in tho power of the defen- 
dant.” 

They failed to produce their accounts 
also at tho first hearing of the suit, as 
required by 0. 13, 11. 1, Sch. 1, Civil 
P. C. It is noticeable that Gajadhar 
Prasad (defendant 2) who was examined 
as a witness (D. W, l) in this case, ad- 
mitted that he was keeping accounts and 
had got papers relating to the collections 
made by him, but ho was unable to ex- 
plain why he did not produce the ac- 
counts in the Court. After the case was 
remanded by this Court, tho defendants 
jiroduced some accounts in hundiwali. 
The accounts in question were not accom- 
panied hy a correct translation as re- 
quired by R. 26 of the Oudh Civil Rules. 
The plaintiff’s counsel objected. No trans- 
literation was filed and no request was 
made hy or on behalf of the defendants 
to allow them time to file translitera- 
tions, though their counsel was present 
in Court. The documents in question 
wore therefore rejected by the Court. It 
appears that the defendant had no bona 
fide intention to produce the documents 
in question and they had put in the docu- 
ments for show only. It should be noted 
that there is no ground of appeal here, 
objecting to the rejection of the docu- 
ments in question. This Court cannot 
therefore take any notice of tho docu- 
ments in question. It raust be held 
under these circumstances that the defen- 
dants have failed to keep and prodnee 
accounts as required by law. As pointed 
out by a Bench of this Court in Kundai 
Lai V. Aishajehan Begavi (ll) a mort- 
gagee in possession is under a statutory 
liability to keep clear, full and aoom'ate 

(n) AA. R. 1927 Oudh 199=102 I. 0. 263=2 
Luck. 664. 
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accounts. Accounts to be full must be 
.detailed and supported by vouchers 
.under S. 76 (g), T. P. Act. The accounts 
ito be kept by the mortgagee are indepen- 
dent of those which may be kept by any- 
;one else, as for example the patwari, and 
cannot be dispensed with on the ground 
that the latter was keeping them. The 
mortgagee is liable to the mortgagor for 
any sum realized by him out of the mort- 
gaged property. The fact that the real- 
izations were unauthorized or wrongful 
does not qualify his liability in this mat- 
'ter. ^ If the mortgagee in possession, who 
is liable to keep and give accounts, does 
not render accounts or has not kept them, 
the Courts will make every presumption 
against them. It is fair to draw infer- 
ences against him because he being the 
'party who alone can know the actual 
lacts, has failed to keep the accounts in 
,a manner in which the Court can safely 
accept them. The defendants having 
failed to keep and produce accounts as 
required by law have now themselves to 
thank for the consequences. Patwari 
papers are, of course, admissible in evi- 
dence as public documents, but they are 

prepared on the dictation of the zamin- 
dar. 

The zamindar may dictate w^hat- 
ever he likes. It is noticeable that Gaja- 
dhar Prasad (defendant 2) does not even 
say that he had dictated correctly. He 
admits in his evidence as D. W, 1 that it 
was he who made collections. The de- 
fendants relying on the patwari’s papers 
contend that the collections made by 
them should be held to be sufficient, as 
they collected about 79 per cent of the 
total nikasi (gross rental). They have 
produced no evidence to show" the cir- 
cumstances under which they did not or 
could not realize the whole amount. 
There is no justification for their not re- 
alizing the whole amount. In Har Deo 
Prasad v. Ganga Sahai (12), which was 
a suit for redemption of a usufructuary 
mortgage of zamindari property, the 
mortgagees in possession did not produce 
full and proper accounts, the accounts 
produced by them showing simply in one 
lump sum the alleged income from the 
zamindari for each year or part of the 
year, but no detailed accounts of all the 
incomings and all the outgoings. It was 
held by their Lordships of the Allahabad 
High Court tha t in view of the failure of 
(12) A. I, R. 1921 All. 197=G1 I. C. 48. 


the mortgagees to produce proper ac- 
counts the Courts below had properly 
proceeded to calculate the amount due on 
the mortgage on the hypothesis that all 
the tenants had paid their rents. In our 
opinion the learned Subordinate Judge 
was perfectly right in directing the com- 
missioner to prepare accounts on the 
basis of gross rentals, in the circumstan- 
ces of this case. He was perfectly justi- 
fied in accepting the accounts which was 

prepared by the commissioner on that 
basis. 

It should be noted that the defendants 
produced their accounts for 1336 and 
1337 F., but they failed to prove them in 
the manner required by law. The pro- 
. ceedings of the lower Court, dated 22nd 
July 1930, show that the defendants 
were permitted to prove the documents 
at the time when the commissioner was 
appointed in the case to take accounts. 
The commissioner was appointed on 11th 
August 1930, How'ever the defendants 
did not prove their accounts, and took no 
steps in that connexion though they had 
ample time and opportunity to do so. 
Neither the Court nor the commissioner 
prevented them from proving the ac- 
counts in question. These accounts also 
were therefore properly rejected by the 
learned Subordinate Judge. It should be 
noted that there is no ground of appeal 
here objecting to the rejection of these 
documents also. It is not satisfactorily 
made out why the defendants could not 
realize the entire rental in the years in 
question (1336 and 1337 F.) also. The 
mere fact that the suit was going on is 
no ground or excuse for not realizing the 
entire rental. On the contrary it may 
be said that they may have tried to make 
as much money as they could out of the 
property which they were going to lose 
soon on redemption. 

The result is that we agree with the 
learned Subordinate Judge in accepting 
account B which was prepared by the 
commissioner on the basis of gross ren- 
tals. 

Points Nos. 3 and 4 also should there- 
fore be decided against the defendants. 

Point No. 5.— It appears that the plea- 
der’s fee was not calculated correctly ac- 
cording to the Oudh Civil Pules, and the 
correct amount is Es. 1,200, instead of 
Es. 800, but as we are going to dismiss 
the defendants’ appeal substantially, we 
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do not feel called upon to amend the de- 
cree in that connexion. 

Point No. 6. — We think there is no 

substance in this plea also. 

^ It is the duty of tlie mortgagee to pay 

to the mortgagor the surplus receipts 

from the mortgaged proi)erty. It is at 

least the duty of the mortgagee to set 

this money apart in such a way as to be 

fruitful for the benefit of the persons 

beneficially entitled to it. Interest has 

been allowed at the Court rate of 6 per 

cent per annum only. We see no sufti- 

ciont reason to disagree witli the finding 

of the learned Subordinate Judge on this 
point. 

Ihe result is that the appeal fails and 
must be dismissed. 

Now we take up tlie plaintiff’s cross- 
objections. The plaintiff’s learned coun- 
sel has given up grounds 1, 3 and 4. He 
has pressed the remaining four grounds 
(2 and 5—7), only. 

In our opinion there is no force in 
giound 2. Ihe plaintiff is liable to pay 
to the defendants Rs. 2,000 towards the 
arrears of rent under Cl. (10) of the deed 
in suit. We see no reason why Cl. (10) 
of the deed should not be enforced. The 
plea has not been seriously pressed by 
the plaintiff's learned counsel. He has 
contended however that if the amount is 
to he deducted, it must be deducted at the 
end of 1337 F. The period of 11 years 
ended in 1335 F. The amount in ques- 
tion was properly deducted in that year. 

Oround 5 relates to interest on sur- 
plus collections. Interest lias already 
been allowed to the plaintiff on the sum 
of Rs. 2,619-8-0 the surplus profits found 
duo at tlio end of 1335 F. Interest has 
not, of course, been allowed to tlie plain- 
tiff on the surplus profits for the years 
1336 37 F, (i. o. after the period of 
the m ii'tgago). As the entire gross ren- 
tal has been allowed to the plaintiff in 
those years (1336 and 1337), wo think 
the iGarneil Subordinate Judge was not 
wrong in not allowing interest to the 
plaintiff' on the profits in question. 

Grounds 6 an I 7 relate to costs. 

A mortgagee is generally entitled to 
costs in a suit, for redompticin or fore- 
closure, unless he has been guilty of niis- 
^nduct. In the matter of costs, the 
Court is given full power to give and 
apportion them in any manner it thinks 
fit. The discretion given to the Court is, 
ot course, a judicial discretion and is not 
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to be exercised arbitrarily. Having re- 
gard to all the facts and circumstances of 
the case, we do not think it proper to 
interfere with the discretion of the 
learned Subordinate Judge in this matter. 

The result is that the cross-objections 
also fail and must be dismissed. 

Nothing more remains to be decided in 
this appeal. Hence we dismiss the de- 
fendants’ appeal and also the plaintiff’s 
cross-objections with costs. The decree 
of tlie lower Court is confirmed in all 
respects. 

e.m./r.k. Appeal dismissed,' 
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Wazir Hasan, C. J. andSrivastava. J. 

Waj id Ali Kh a n — Defendant — Appel- 
lant. 

V. 

Jaffar Russai7i Khajt and — 

Plaintiffs — Respondents. 

Civil Misc. Appln. No. 583 of 1931, De- 
cided on 8th December 1931, for leave to 
appeal to His Majesty in Council in P. C. 
A. No. 21 of 1931. 

Civil P. C. (1908), S. no— Substantial 

question of law — Whether certain words in 
Urdu have effect of divorce is not substantial 
question of law. 

The question whether the use of cortAin words 
in Urdu by n woman’s husband must bo held to 
effect a divorco under the Hauafi Mahomedan 
law iuspite of the admitted fact that there was 
no intention of divorco on the part of the 
husband, is not a substantial question of law and 
therefore leave to appeal to the Privy Council 
cannot bo granted, only on this question: AJM, 
1927 P, C. 15, Ref, LP 134 C 2] 

Ghulam Hman — for Appellant. 

Siraj Hasain~^loT Respondent 1. 

Order. — This is an application for 
leave to appeal to His Majesty in Coun- 
oil from the judgment and decree of this 
Court dated 2nd November 1931, affirm- 
ing the judgment and the decree of the 
Subordinate Judge of Hardoi, dated 10th 
November 1930, 

The case fulfils the requirements of the 
rule as to valuation, but on behalf of the 
opposite party, it is contended that the 
appeal does not involve any substantial 
question of law We agree with this con- 
tention, The only question of law which 
wo have decided in this appeal was as to 
\Yhethor the use of certain words in 
Urdu by a woman's husband, must be 
held to effect a divorce under the Hanafi 
Mahomedan law in spite of the admitted 
fact that there was no intention of di*| 
vorce on the i>art of the husband. Un- 
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■doubtedly as we have just now said this 
is a proposition of law which has JDeen 
dealt with in the present case, but we are 
far from accepting the argument that it 
-is a substantial question of law. 

It seems to us that the matter is con- 
cluded by the decision of their Lordships 
of the Judicial Committee in Ma Mi v. 
Xallander Ammal (l). 

We accordingly reject this application 
with costs. 

As a result of our order dismissing this 
■application, Civil Miscellaneous Applica- 
tion No. 583 of 1931 is also dismissed. 

K.N./r.k. AppHcation difimifified , 

(Ij A. 1. R. 1927 P. G. 15=100 I. 0. 1=54 I. A. 

61=6 Rang. 18 (P. 0.). 
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Smith and Srivastava, JJ. 

Indar Gir — Plaintiff — Appellant, 

V. 

Special Manager, Court ofWards, Bal- 
rampur Estate — Defendant — Eespondent. 

Second Appeal No. 38 of 1931, Decided 
on 29th September 1931, from order of 
Addl. Sub-Judge, Gonda, D/- 24th Octo- 
ber 1930. 

(a) Transfer of Properly Act (4 of 1882), 
Ss 118 & 54 — Transfer followed by delivery of 
possession, not effected by registered instru* 
ment, but acted upon for about 30 years — No 
evidence to prove its value 30 years ago — 
T'ransfer is valid. 

When the transfer of certain property, though 
not effected by a registered instrument is accom- 
panied by delivery of possession and is acted upon 
for about 30 years and where there is no evidence 
to show the value of it 30 years ago, the transfer 
is not open to objection and is valid under the 
provisions of S. 118 read with S. 54. [P 136 C 21 

(b; Adverse possession — Parti land — Ad- 
verse possession of one portion does not lead 
■to presumption in respect of other. 

In the case of parti laud the adverse possession 
of one portion of the land cannot lead to any 
presumption of adverse possession in respect of 
the other portion. There can be no presumption 
of possession in favour of a trespasser. [P 137 C 1] 

(c) Adverse possession — Presumption — Pos- 
session can be presumed to be adverse when 
.it is of open, visible and notorious character. 

Where the possession is of an open, visible and 
notorious character the Court can properly pre- 
sume the possession to be adverse though there 
may not be evidence of any assertion of hostile 
title by the person in possession. [P 136 C 2] 

Ghulam Hasan and Iftikhar Husain — 
.for Appellant. 

H. K. Ghose — for Eespondent. 

Judgment. — This is a plaintiff’s ap- 
peal against the judgment and decree 
dated 24th October 1930, of the Addi- 
iional Subordinate Judge of Gonda modi- 
fying the judgment and decree dated 23rd 


December 1929, of the Munsif of Utraula. 
It arises out of a suit for possession of 
three plots. Nos. 994,995 and 996, situate 
in village Harraiya. The parties are 
agreed that the Balrampur estate is the 
superior proprietor of village Harraiya 
and that the predecessor in title of the 
plaintiff' was the under-proprietor of the 
village under a decree of the settlement 
Court dated 12th March 1873. 

The plaintiff came to Court on the alle 
gation that the Balrampur estate had con- 
structed a tahsil building and certain 
other buildings appurtenant thereto, in- 
cluding a phulwari, on the plots in suit 
with the permission of the plaintiff’s an- 
cestors on the understanding that the 
buildings and the phulwari would be re- 
moved and the land vacated whenever the 
defendant was required to do so. It was 
further averred that in 1928 the plaintiff 
asked the defendant to remove the build- 
ings and the pl\ulwari and to vacate the 
land, that the defendant offered to give 
the plaintiff some other land in exchange 
for the land in suit, but the proposals for 
exchange were not approved by the Board 
of Eevenue, that subsequently the defen- 
dant made some new constructions on the 
aforesaid land and failed to vacate it. The 
plaintiff therefore claimed a decree for 
possession of the land by demolition of 
the buildings standing thereon. 

The defendant denied that the Balram- 
pur estate had been in possession of tho 
plots in suit with the permission of 
the plaintiff's ancestor. As regards plot 
No. 995, it was pleaded that the plaintiff 
had been given a plot No. 1402/1 measur- 
ing 1*90 acres, in village Gujauli in ex- 
change for it, that the exchange was oral 
and bad been effected by means of deli- 
very of possession about 30 years ago. 
As regards plot No. 996, the defendant’s 
case was that the tahsil and other build- 
ings had been in existence from before the 
passing of the decree for under-proprie- 
tary rights in favour of the plaintiff’s 
ancestor, and that in any case the defen- 
dant had acquired an indefeasible title to 
it by adverse possession extending for 
more than 12 years. 

The learned Munsif dismissed the suit 
in its entirety. The plaintiff appealed to 
the additional Subordinate Judge with 
regard to only two of the plots, namely, 
Nos. 995 and 996. In regard to plot 
No. 995 the learned Subordinate Judge 
found that the alleged exchange had been 
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fully establislieil, that ifc liad been acted 
upon by the parties and that tl^e plaintiff 
vvas not therefore entitled to claim pos- 
session of tho plot. With regard to the 
other plot No. 996 he held tliat the de- 
fendant had succeeded in establishing his 
title by adverse possession only \vith re- 
gard to four structures, namely, temple 
No. 2, living quarters No. 4, Tahsil build- 
jng No. G, and kachcha building No. 7, 
but had failed to make out any title by 
adverse possession witli regard to the rest 

Ne therefore gave tho plain- 
tin a decree for possession of plot No. 996 
with the exception of the land occupied 
by the four structures just mentioned. 
J-he plaintiff has challenged before us the 
correctness of the decision of tho lower 

appellate Court with regard to No. 995 

and the four structures on plot No. 996 
to which reference has been made above, 

Iho defendant-respondent has on the 

otlier band, filed cross objections in res- 
pect of that portion of iffot No. 996 for 

which a decree has been passed in the 
plaintiff s favour. 


The first contention urged by the leai 
ncd counsel for the plaintiff-appellant 
that tho alleged exchange of No. 995 
contrary to the provisions of S. 118, T. ] 
Act, and is therefore illegal. He ah 
questioned the correctness of the findir 
of t!io lower Court about tho exchanj 
baying been acted upon bj^ the partie 
It is admitted that the i)laintitT has bee 
in iiossession of No. 1402/1, 1'90 acres, i 
village Gujauli, and that he has not hee 
paying rent in respect of it, hut it is coi 
tended that his possession over this pl< 
has not been recognized hy the Balrampv 
estate to be possession of the proprietar 
interest. For this reason it is argue 
that the^ transfer of No. 1402 1 in tl 
phuiitiirs favour was not a transfer ( 
owneiyup such as is contoin|datod bv tl 

dehmtion of oxchango as given in S.'lll 
y t. Act. \\o are of opinion that tl 
contention is not well founded. Tho doex 
ments relating to tho mutation proceee 
n„3 which took |)laco in respect of tb 
exchange in (inostion, have boon oxhibite 

in this ease Nx. A-7. the report of 1 

atwari and Ex. A-8, tho statement mad 
bj the patwan show clearlv that the iilc 
n question was given to tho plaintiff b 

iNo. JJo in village llarraiva. The mutn 

' Gir w,5 orJeml lo bo sob 


stituted in place of Maharaja Bhagwati 
Prasad Singh in the khewat with regard 

to 1-90 acres of plot No. 1402/1 in vil- 
lage Gujauli. The khasras for subsequent 
^ears shows that the aforesaid jjlot has- 
been recorded in the name of the plaintiff 
as his khudkasht. Thus there can be^ 
no doubt that the ownership of plot 
No. 1402/1 has been transferred to the- 
plaintiff and that he is in possession of it 
as proprietor. We might as well add that 
the learned counsel for the defendant-res- 
pondent has not disputed before us that 
tho plaintiff is the proprietor of plot* 
No. 1402/1. We have therefoi'e no hesi-* 
tation in accepting the finding of the lear- 
ned Subordinate Judge that the exchange 
set up by the defendant has been fully 
proved and has been acted upon by the 
parties This being so the burden lies 
upon tlie plaintiff to show that the value 
of the land at the time of the exchange 
was Rs, 100, or upwards so as to make 
the transaction invalid for want of a re-, 
gistered instrument. 

The learned counsel for the plaintiff- 
appellant is unable to refer us to any evi- 
dence on this point. The valuation given’ 
in the plaint gives the value of all the 
three plots in suit, but does not specify 
the value of plot No. 995 separately. 
Even if it did, it would not prove the 
value of it 30 years ago when the exchange 
took place. We must therefore hold that 
the exchange in the present case, which 
\vas accompanied by delivery of posses- 
sion is not open to objection and is valid 
under the provisions of S. IIS read with; 
S, 54, T. P. Act. In this view of the 
matter it is not necessary for us to deal 
with the other ground based on the doc- 
trine of part performance relied on by 
the learned Subordinate Judge, 

As regards No. 996 stress has been laid 
on behalf of the plaintiff-appellant on the 
fact that there is no evidence of any as- 
sertion of hostile title by the defendant 
to the knowledge of tho plaintiff. The 
possession of the Balrampur estate over 
the tahsil building and the other struc-’ 
tures appurtenant to it with regard to, 
which the plaintiff’s claim has been dis- 
missed, is of such an open, visible and 
notorious character that in tho circuiu- 
stancos of tho case, the learned Subordi- 
nate Judge was justified in presuming the 
defendant’s possession to be adverse. 
Further, tho statement of Sri Kisben Gir. 
the predecossor-in-title of the plaintiff, 
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shows that there had been disputes bet- 
ween him and the Balrampur estate in 
re^^ard to the boundaries of the tahsil 
buildings and other houses appurtenant to 
it. These disputes arose more than 12 
years ago. This evidence shows that the 
relations between the parties were by no 
mexns friendly. We must tlierefore up- 
hold the finding of the lower appellate 
Court about the defendant’s possession 
being adverse. Next as regards building 
No. 5, it was contended that there was no 
evidence of its being more than 12 years 
old. The evidence of D. W. 5, Tej Baha- 
dur Singh who was formerly a Tahsildar 
of the Balrampur estate, shows that this 
building is used as the residential quar- 
ters of the Naib Tahsildar and that it has 
been in existence for more than 12 years. 
We must therefore reject the contention. 

Lastly it was contended that the pos- 
session of building No. 4 which consists 
of plius houses used by the Tahsil Chap- 
rasis as their living quarters should not 
be regarded as adverse because the struc- 
tures by their nature are of a temporary 
character. The evidence shows that the 
building in question is an appurtenance 
of the main Tahsil building. Even though 
the houses may be made of straw, yet 
when they were being used regularly as 
living quarters by the chaprasis of the 
Tahsil, we are not prepared to disagree 
with the lower Court that the possession 
in the circumstances of the case must be 
regarded as adverse. The result there- 
fore is that the decision of the lower 
Court in respect of No. 996 in so far as it 
is in favour of the defendant must be up- 
held. As regards the cross-objections: 
The main contention on behalf of the res- 
pondent is that having established his 
adverse possession with regard to the 
main buildings standing on plot No. 996 
his possession with regard to the rest of 
that plot must also be presumed to be 
adverse. It is not denied that the plot is 
parti land. This being so possession of 
one portion of the plot cannot lead to any 
presumption in respect of the other por- 
tion. There can be no presumption of 
possession in favour of a trespasser. In 
the absence of definite evidence showing 
actual possession over the ‘‘pp«rti'’ land 
the defendant cannot lay any claim to it. 

Next it is contended that the defen- 
dant’s adverse possession with regard to 
the chhappar No. 3 and the kachcha wall 
with the thatch on it described as No. 5, 


has been made out. The learned Sub- 
ordinate Judge has described botli these 
structures as being of a temporary cha- 
racter. Tie has further found that it is 
not established that they have been in 
existence for more than 12 years. The 
learned counsel for the defendant-appel- 
lant has referred to the statements of 

^^^^^'ladur Singh and D. W. G, 
Bhikhari Lai, with regard to these struc- 
tures. If this evidence is accepted it will 
show that the structures have been in 
existence for over 12 years, but we are 
not prepared to say that they are not of a 
temporary character. The defendant has 
in our opinion failed to make out any case 
for our disturbing the finding of the lear- 
ned Subordinate Judge in respect of these 
two structures. Lastly it was contended 
that the defendant has got a right of 
egress and ingress over the open land of 
No. 996 for the use of the Tahsil and 
other buildings appurtenant thereto and 
that the defendant s right of easement of 
way with regard to buildings Nos. 4, 2, G 
and 7 should be declared in this case. It 
is admitted that no such right was set up 
in the pleadings in the suit. The plain- 
tid had no opportunity to answer any 
claim of easement and there was no issue 
framed in respect of it. It is not there- 
fore^ possible for us to enter into a dis- 
cussion of this question in the present 
case at this stage. If the defendant has 
any such claim, he must if possible estab- 
lish it by a separate suit. The result 
therefore is that both the appeal and the 
cross-objections fail and are dismissed 
witli costs. 

P.N./r.k, Order accordingly. 
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Kisch, J, 

Ahheraj Singh — Plaintiff — Appellant. 

v. 

Gaija Singh and another — Defendants 
— Eespondents. 

Second Appeal No. 103 of 1931, Decided 

on 3rd September 1931, against decree of 

Sub-Judge, Pyzabad, D/- 21st January 
1931. 

Evidence Act (1872), S. 35 — Report in 
police diary is admissible though writer of 
report is not called as witness. 

A report by the party to the suit, made at a 
police station is an entry in a public record made 
by a public servant in the discharge of his ofiicial 
duties and as such is a relevant fact under S. 35. 
Such an entry is admissible in evidence under this 
section, even if the person who made it is alive 
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and not called as a witness : A. I. B. 1927 Oudh 
310 and 4G Cal. 152, Bel. on. [P 1S8 C 2] 

Akhlaque Husain — for Appellant. 

j\I. L. Kliandailal — for Eespondent 1. 

Judgment. — In the suit out of which 
this appeal arises the plaintiff sued the 
ilefendant Mt. i\Iahadei and Gaya Singh 
for possession of a grove and certain other 
property with which this apjteal is not 
concerned on the allegation that he was 
in possession of the property under a 
registered mortgage deed for Rs. 200 exe- 
cuted by the defendant Mt. ^lahadoi in 
his favour on 2nd September lh26 and 
the defendant Gaya Singh had unlawfully 
dispossessed him from the property two 
years before the institution of the suit. 
The defendant Gaya Singh denied having 
dispossessed the plaintiff and alleged that 
ho was in possession of the grove in suit 
under an unregistered mortgage deed for 
Rs. 80 executed by the defendant Mt. Ma- 
hadei in his favour about two years be- 
fore the plaintiff’s mortgage. He further 
alleged that he had lost this mortgage 
deed about six days before the institution 
of the suit and stated that he had made 
a report at the police station as soon as 
ho discovered the loss of the document. 
The defendant Mt. Mahadei admitted the 
plaintiff's claim and denied having exe- 
cuted any mortgage in favour of the de- 
fendant Gaya Singh stating that he had 
once fradulently obtained her thumb im- 
pression on a blank paper. 

The trial Court accepted the evidence 
tendered by the defendant Gaya Singh 
with regard to the alleged loss of his 
mortgage doel and allowed him to pro- 
duce secondary evidence of its contents. 
The defendant did not pro luce the report 
made by him at the police station of the 
loss of the document in which the con- 
sideration of the mortgage doe 1 was stated 
to bo Rs. 120. If this wore the considera- 
tion and not Rs. 80 as stated by the de- 
fendant tlie document would have required 
registration and without it would have 
been inadmissible in evidence. The ori- 
ginal report was summoned by the plain- 
tiff and was produced by the Head Con- 
stable of the police station. A copy made 
by the Hoad Constable and compared by 
him with the original was tendered in 
evidence by the plaintitf. but was rejected 
by tlm Court as not proved because the 
writer of the report had not been exa- 
ininoil as a witness. After considering 
iho secondary ovidenco given as to the 


contents of the mortgage deed set up by 
the defendant Gaya Singh, the trial Court 
came to the conclusion that he was in 
possession of the grove under this prior 
mortgage and therefore dismissed the 
plaintiff’s suit brought on his subsequent 
registered mortgage deed. On appeal by 
the plaintiff* it was contended on his be- 
half tiiat the trial Court had improperly 
rejected the police report made by the 
defendant Gaya Singh and had wrongly 
believed the evidence tendered by the de- 
fendant Gaya Singh to prove that his 
mortgage deed had been lost. The learned 
Subordinate Judge however upheld the 
findings of the trial Court on both points 
and dismissed the appeal. 


The plaintiff* has come up to this Court 
in second appeal. It is conceded by the 
learned counsel for the plaintiff that if 
the defendant Gaya Singh succeeds in 
proving that ho had a legal prior mort- 
gage accompanied by possession, even if 
such mortgage were unregistered, he could 
not be ousted from his possession by the 
plaintiff. The learned counsel for the 
plaintiff-appellant has however contended 
in a very able argument that the defen- 
dant Gaya Singh has failed to prove the 
mortgage set up by him; that the Courts 
below wore wrong in refusing to admit 
the police report in evidence, that this 
material piece of evidence not having been 
taken into consideration the finding of 
fact of the Courts below that the original 
mortgage deed was lost and consequently 
their admission of secondary evidence of 
its contents are unsustainable. 

It seams to me that these contentions 
are sound and that effect must be given 
to them. In my opinion there can be noj 
doubt as to the admissibility in evidence 
of Gaya Singh’s report made at the police 
station. It is an entry in a public record 
made by a public servant in the discharge 
of liis official duties and as suoh is a rele- 
vant fact under S. 35, Evidence Act. Suoh 
an entry is admissible in evidence under 
this section, even if the person who made 
it is alive and not called as a witness. In 
D'Cruz Y. D'Cnis (l), it was held that an 

entry in a prescription register maintained 
at a Government dispensary was admis- 
sible in evidenoa under S. 35, Evidence 
Act, although the particular compounder 
who made the entry was not called as a 
witness to prove his handwriting. In 

~{1) A. I. R. 1927 Oudh 310-103 I. 0. 519. 
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Tamijuddin Sarkar v. Tazic (2), it was 
held that an entry in the register of 
deaths maintained at a police station 
under the police regulations was admis- 
sible in evidence under the same section 
although it has not been shown by what 
particular police officer the entry was 
made. Messrs. Woodroffe and Amir Ali, 
the learned commentators on the Evi- 
dence Act also take the same view: Wood- 
roffe and Amir All’s Law of Evidence, 
Edn. 8, p. 372. Under the provisions of 
S 114, Evidence Act, the Court is entitled 
to presume that the entry was properly 
made. In this Court the learned counsel 
for the defendant-respondent has not at- 
tempted to controvert these propositions 
of law. 

When the police report is read together 
with the various statements of the defen- 
dant Gaya Singh on the subject of the 
alleged loss of the mortgage deed it seems 
to me impossible to resist the conclusion 
that Gaya Singh’s mortgage deed was not 
lost, but has been deliberately withheld 
because he knew that its production 
would be fatal to his case inasmuch as it 
would show that his unregistered deed 
was for a sum in excess of Es. 100 and 
therefore inadmissible in evidence under 
S. 17 read with S. 49, Eegistration Act. 
The report contains an admission by the 
defendant that the consideration for his 
mortgage deed was Es. 120. This ac- 
counts for the defendant himself not put- 
ting in his report at the police station of 
the loss of the document as part of his 
own evidence, although the proof of the 
loss of the original mortgage deed was 
essential to the success of his defence. 

The story put forward by the defendant 
with regard to the loss of this document 
was that it was shown to the land records 
officer in the course of mutation proceed- 
ings based on the mortgage evidenced by 
this document on 23rd July 1930, that it 
had been returned to him by the land 
records officer after inspection and that it 
had been lost on the same day. He has 
however given a number of inconsistent 
statements as to the circumstances of its 
loss and the time when he discovered it. 
It was on 16th August 1930 that he made 
his report at the police station in which 
he says that after receiving back the do- 
cument from the land records officer he 
kept it with him and that he discovered 
that it was tnissing wlien he returned to 
(2) IVJ1&] 40 Cal. 152=40 1.0.237. 


his house the same day. As has been 
.already mentioned he gave the considera- 
tion of the mortgage deed as Es. 120. In 
his written statement filed on I2th Sep" 
tember 1930 he merely stated that the 
document had been lost and that he sus- 
pected tlie complicity of the plaintiff' in 
its disappearance. He was examined at 
length on the subject by the trial Court 
on 18th September 1930, the date of the 
framing of the issues. He then alleged 
that after I'eceiving back the document 
from the land records officer he handed it 
over together with other documents to 
one Mendai Singh who returned the bun- 
dle to him the same day. He did not 
examine the bundle to see that ail the 
documents were there and did not dis- 
cover that it was missing until the date 
on which he received the summons on 
which he immediately made a report at 
the police station. He made no inquiry 
from Mendai Singh. This Mendai Singh’s 
name does not appear in the police report. 
He ,was examined as a witness by the 
plaintiff and denied having even been en- 
trusted with any documents by Gaya 
Singh. Gaya Singh’s statement that he 
only discovered the loss of the document 
on receiving the summons in the case 
conflicts with his statement in the report 
that he discovered the loss on his return 
home from the Court of the land records 
officer on 23rd July 1930. It may also 
be noted that in this statement he was 
unable to give the date of his mortgage 
deed or even the year in which it was 
executed, though he had given the exact 
date in his written statement which 
makes it difficult to resist the conclusion 
that the mortgage deed was in his posses- 
sion at the time the written statement 
was drafted. In his statement made on 
oath as a witness in the suit on 16th 
October 1930 he repeated his statement 
that he had handed over the document to 
Mendai Singh and that he did not look 
into the papers when he returned home 
and only discovered the loss w'hen he 
received the summons in the case. 

The various statements made by the 
defendant Gaya Singh constitute the sole 
evidence on the record of the loss of the 
mortgage deed and clearly, in view of 
what has been stated above, they are not 
sufficient to prove the loss of the docu- 
ment. The report at the police station 
was evidently made before Gaya Singh 
had consulted his legal advisers. There 
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no vcsemMance in appearance or sound 
between the figures Rs. 120 and Rs. 80. 
either in En^lisli or the vernacular and 
the theory of a mistake liaving been made 
in recording tlie figure can therefore be 
excluded. It is obvious that the defen- 
dant Ciaya Singh in making the report 
stated the true consideration of the mort- 
gage deed before he had realized tliat the 
registration of a mortgage deed for more 
than Rs. 100 was compulsory and such a 
deed was inadmissible in evidence with- 
out registration. I am therefore satisfied 
that the defendant has failed to prove 
that the original document has been lost 
as alleged by him. It follows that secon- 
dary evidence of its contents is inadmis- 
sible, Such being the case the defendant 
Gaya Singh has failed to prove his prior 
mortgage and cannot resist tlie plaintiffs 
claim to possession under the plaintiff’s 
registered mortgage, 

I accordingly allow the appeal and 
modify the decree of the Court below so 
as to give the plaintiff a decree for pos- 
session over the grove (No. 541) as well 
as over the other property in respect of 
which ho has been granted a decree by 
the lower appellate Court. 

The plaintiff will also be given a decree 
■ for Rs. 19 mesne profits which was the 
amount agreed upon between the parties 
in the trial Court as the mesne profits of 
the grove in question. 

The plaintifl-appellant will get his costs 
in this Court. With regard to the costs 
in tlio Courts below, in view of the fact 
that plaintifi unnecessarily included in 
his suit the property other than thogrovo 
No. 541 value Rs. 140 and overvalued his 
claim for mesne profits by Rs. 80, the 
aj)pollant will receive costs in the trial 
Court and the lower appellate Court pro- 
IJortionato to Rs. 80 and will pay the 
costs of tlefendant 2 proportionate to 
Rs. 220 in the trial Court and Rs. 140 in 
tlio lower appellate Court. 

h.v./u.K. Appeal allcwed, 
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Raza, T. 

Snia- Bakhsh Sijigh — Appellant. 

V. 

!^uhaflar and others — Rospondents. 
Second Aiipeal No. 41 of 1931, Dooidod 
on 19lh Novenihcr 1931. 

(a) Adverse Possession — Landlord and 
Tenant — Evidence. 

Wliore there is no reliable evidence to prove 
that the plaintiffs phjsically dispossessed the 


defendants or that they ever asserted a hostile- 
title and all that is made out by the evidence is 
that the plaintiffs have been in possession for 
man}’ years, that they have never paid any rent 
in respect of it and that in the village papers they 
have been recorded as bila tasfia tenants whereas 
tlie defendants have been recorded as proprietors, 
these facts are by no means sufficient to establish 
title by adverse possession nor can the mere as- 
sertion of a hostile title as proprietors in certain 
proceedings relating to mutation or correction 
of entries in village papers not accepted bv 
Revenue Court by mere lapse of time convert 
what ivas a tenant title into that of a proprietor: 
.1. I. li. 1923 P. C. 118 and A. I. Ji, 1931 Oudh 
U4,FoU. [P 141 C 1,2] 

(b) Adverse Possession— Acquisition title by 
— Requisites for acquiring title by adverse 
possession exemplifed. 

To prove title to land by adverse possession for 
the statutory period it is not sufficient to show 
that some acts of possession have been done; the 
possession required must bo adequate, in conti- 
nuity, in publicity and in extent, to show that it 
is possession adverse to tho competitors; in other 
words, the possession must be actual, physical, 
exclusive, hostile and continued during the timo 
necessary to create a bar under the Statute of 
Limitation: 35 Cab 9G1, lief. [P 142 C 1] 

Bhagioaii Nath—iov Appellant. 

Haidar HiissaiJi — for Respondents! 
and 2. 

Judgment. — This is an appeal from 
a decree of the Additional Subordinate 
Judge, Sultanpur, dated 3lst October 
1930, affirming a decree of the Munsif, 
Musafirkhnna, at Sultanpur, dated 14th 
December 1929. 

The dispute in this case relates to 
Nos. 16/3, 9 '2 and 16/4 in village Gajan- 
pur in the District of Sultanpur. 

Defendant 1 Sitla Bakhsh Singh brought 
a suit against Harbans Singh (plaintiff 2) 
son of Onkar Singh for arrears of rent 
under S. 108 (2)/127, Oudh Rent Act, in 
resjieot of plot No. 16/3 and obtained a 
decree in July 1929. Sarabjit Singh (plain- 
tiff 1) and Harbans Singh (plaintiff' 2) 
brought the present suit in September 
1929 for a declaration that tho plots in 
suit were owned and possessed by them 
jointly with defendants 4 to 10 and that 
the defendants 1 to 3 had no right to or 
interest in tho said plots. The claim was 
resisted by defendants 1 to 3 on various 
grounds. 

Tho learned Mnnsif found that defen- 
dants 1 to 3 were the original prop- 
rietors of the plots in suit but the plain- 
tiffs have now become owners thereof by 
right of adverse possession for more than 
twelve years. He therefore decreed the 
plaintiffs' claim. 
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Defendant 1 alone appealed from the 
^vhole_ decree under O. 41, E. 4, Sch. 1, 
Civil P. C. The appeal was dismissed 
by the learnel Additional Subordinate 
Judge on the finding that the plaintiffs 
had succeeded in establishing their ad- 
verse possession for more than 12 years 
before the suit. Defendant 1 has now 

appealed to this Court from the whole 
decree. 

T irave heard the learned counsel on 
bot’n sides at some length. In my opi- 
nion this appeal sliould be allowel. As I 
understand the judgment of the learnel 
Additional Subordinate Judge, he has 
found that the plaintiff’s liave succeeded 
in establishing their adverse possession 
simply because they have been entered as 
bila tasfia” tenants in the village papers 
for more than 12 years. In my opinion 
this landing is clearly wrong and cannot 
be accepted. The possession of the 
plaintiff’s, who are holding the plots in 
suit as tenants according to the entries 
in the village papers, di I not and could 
not bsconie alverse to the riglitful prop- 
rietors merely because they (plaintiffs) 
were entered as tenants ‘*biia tasha” in 
'the village papers. It has been defini- 
tely found in this case that defen- 
dants 1 to 3 are the proprietors of the 
plots in suit. The entries in the village 
papers show that the plaintiffs are the 
tenants of the plots in suit. Defendants 
1 to 3 (or their ancestors) have all along 
been recorded as proprietors of the plots 
in suit while plaintiff’s 1 and 2 (or 
their ancestors) have all along been re- 
corded as tenants of the said plots. As 
pointed out in the case of Bahxt v. Tkakttr 
\Din (l) where there is no reliable. evidence 
jto prove that the plaintiffs physically 
dispossessed the defendants or that they 
ever asserted a hostile title and all that 
is made out by the evidence is that the 
plaintiffs have been in possession for 
many years, that they have never paid 
any rent it; respect of it and that in the 
village papers they have been recorded 
as bila tasfia’’ tenants whereas thedefen- 
jdants have been recorded as proprietors, 
these facts are by no means sufficient to 
establish title by adverse possession. 

The respondents’ learned counsel has 
attempted to show that the plaintiffs had 
asserted a hostile title in or about 1904 
in certain proceedings relating to muta- 
tion or c orrection of entries in village 
(1) A. I. R. 1931 Oudh 144=131 1. 0. 400. 


SUBADAR (Eaza, J.) Oudh 14l 

papers. I have not been referrel to any 
documentary evidence on that point. As 
to oral evidence, I think there is no clear 
evidence on that point wiiich can be 
safely reliel upon. It should he borne 
in mind that it has been definitely found 
in his case that the title to the plots in 
suit is in defendants 1 to 3 and not in 
the plaintiffs. The fact remains that the 
plaintiffs never succeeded in their at- 
tempt to get tlieniselves recorded as,' 
proprietors of the plots in suit. The as-* 
sertion if any was never accepted by the 
Eevenue Court. Their assertion if any 
was surely unfounded at the time it was 
made and cannot by the mere lapse of 
time convert wha-t was a tenant title, 
into that of a proprietor! ^TxiTtLtdz 
All Khan v. Mohan Singh (2). The res- 
pondents’ learned counsel has referred 
to the oi Nadir Singh v. Anpiirna 
Kuar (3). It was held in that case that 
where it is found that a person has been 
in continuous possession of some pro- 
perty for more than 12 years without 
any right whatever and that although he 
did not at any time make any openly 
avowed claim of right to it, his acts and 
the circumstances attending his posses, 
sion clearly show that heintendel to hold 
possession as of right, he has to be 
declared as having acquired title by ad- 
verse possession. 

In my opinion that ruling does not 
help the plaintiff's in this case. The en- 
tries in the village papers show that the 
plaintiffs or their ancestors have all along- 
been recorded as tenants of the land in 
suit and were never recorded proprietors 
thereof. They were thus holding the 
land as tenants. The mere fact that no 
rent was realised from them is of no con 
sequence. If they ever attempted to 
assert a hostile title that assertion was 
not accepted by the Revenue Court. Tliey 
never instituted any suit in the civil 
Court to establish their right or title tc 
the land in suit. They were content that 
possession should remain with them as 
tenants simply and so they have all 
along been recorded as tenants of the land 
in suit. It should be noted that the 
judgment of the learned Additional Sub- 
ordinate Judge shows that it was net 
contended before him that the plaintiffs 
or their ancestors had ever asserted a 

(2) A. I. R. 1923 P, C. 118=74 I. C. 476=50 
I. A. 202=26 0. C. 231=45 All. 419 fp c ) 

(3) [1920] 56 I. C. 759. 
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hostile title to the land in suit. It ap- Order. — On 7th September 1929 this 


pears tliat what was argued before him 
was simply this: that the plaintiffs should 
be held to have perfected their title by 
adverse possession as they had been 
entered as bila tasha” tenants of the 
land in suit for more then 12 years be 
fore the institution of the suit. It should 
he borne in mind that to prove title to 
land by adverse possession for the statu- 
tory period it is not sullicient to show 
that some acts of possession have been 
done: the possession required must be 
adequate in continuity, in publicity and 
in extent to show that it is possession 
adverse to thecompetitors, inotlier words, 
the possession must be actual, physical, 
exclusi v'e, hostile and continued during 
the time necessary to create a bar under 
the Statute of Limitation: see Jogendro- 
nath lion Baldco Das (i). 

In my opinion the plaintiffs’ claim is 
not made out. Hence I allow this ap- 
]ical, set aside the decrees of the lower 
Courts and dismiss the plaintiffs’ suit 
with costs. 

K.N./iuK. Appeal allowed. 

(4) [19081 35 Gftl. 901=0 0. L. J. 735=1^, 
W.N. 127. 
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Kisch, J. 

Mr. Aziel Julius — Applicant. 

V, 

Mrs. Jane Julius —Opposite Party. 
Divorce Case No. 11 of 1931, Decided 
on 5th December 1931, against decree of 
Judl. Commr.’s Court. D/- 7th Septem- 
ber 1929. 

Divorce Act (4 of 1869), S. 7 — Decree 

for judicial separation is ipso facto annulled 
by resumption of cohabitation — Proceedings 
if to be taken must be by fresh suit — Agree- 
ment by husband, prior to resumption, to con- 
trary is immaterial. 

A (Uhk^o for judicial separation is ipso facto 
annulled by resumption of cohabitation as tho 
resumjition of cohabitation puts an end to tho 
cause for whicli the decree was granted and after 
such rosunqition of cohabitation, if proceedings 
arc to be taken at all they must bo by a fresh suit. 
Not can n agreem(*nt by tho husband before tho 
resumption of coliahitation thatthoordor granting 
the wife an uUowanco would remain in force and 
that slio would have tho riglit to separate from 
him if she had any frosh griovanco against him 
cannot have tho eflect of maintaining the decree: 
A. L li. 1924 lianii. 314 and Jiaddon w Haddon. 
(1887) 18 Q. B. D. 778, Foil. [V 143 0 1] 

H. O. Walford and S. D. Misra — for 
Applicant. 

M. L. Saksena — for Opi)osit 0 Party. 


Court granted a decree for judicial separa- 
tk)n to Mis. Julius with alimony of 
Rs. 30 per mensem for herself and Rs. 10 
for her daughter. On 21st September 
1931 her husband, Mr. Julius, applied to 
this Court for the discharge of the decree 
on the ground that his wife had resumed 
cohabitation with him in November 1929 
and had left his protection again in July 
1930, that she had returned to him in 
November 1930 and had left him again in 
June 1931. He accordingly contended 
tliat as after the decree of separation the 
parties had resumed cohabitation, the de- 
cree was ipso facto annulled. Mr. Julius 
also asked for the custody of the daughter 
aged five and a half years to be granted 
to him. 

Thereafter on 1st October 1931, Mrs. 
Julius applied for the execution of the 
decree for alimony for the period from 
7th September i929 to 30th September 
1931 which it will be observed covers the 
two periods during which she resumed 
cohabitation with her husband. She 
admits this resumption of cohabitation 
from 5th December 1929 to 8th July 
1930 and again from November 1930 to 
June 1931. The application for execution 
is opposed by Mr. Julius on the gvouud 
that the decree is no longer executable for 
the reasons given in his application referred 
to above. 

In reply to Mr. Julius’ application for 
discharge of the decree, Mrs. Julius sets 
up an agreement executed by her husband 
on 4th December 1929 under the terms 
of which Mr. Julius took upon himself 
the blame for what had occurred in the 
past, expressed his desire that his wife 
and child should return to his house and 
undertook not to ill-treat her. He fur- 
ther agreed that the order of this Court 
granting his wife an allowance of Rs. 40 
should remain in force and that she 
should have the right to live separate 
from him, if she had any fresh grievance 
against him. Mrs. Julius alleged further 
acts of cruelty on the part of her husband 
since her return to him and prayed that 
in any event her written statement might 
be treated as a petition for a fresh decree 
for judicial separation and alimony. She 
also opposed Mr. Julius’ application for 
the custolv of the child. . 

I have heard the learnel counsel for 
the parties on the preliminary point 
raised by these proceedings as to whether 
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the decree of this Court is still in force 
in view of the resumption of cohabitation 
by the parties subsequent to that decree. 
In my opinion the decree is ipso facto 
annulled by such resumption of coliabita- 
tion and the agreement above referred to 
cannot have the effect of maintaining the 
decree. The point in question is not 
covered by any of the provisions of the 
Divorce Act (4 of 1869) or sub- 
sequent amendments to that Act, but 
S. 7 of the Act lays down that in suits 
and proceedings thereunder the Court 
shall act and give relief -on principles and 
rules which, in the Court’s opinion, are 
as nearly as may be conformable to the 
principles and rules on which the Court 
for Divorce and Matrimonial Causes in 
England for the time being acts and gives 
relief. It was laid down by A. L, Smith 
J., in Haddon v. Haddon (l) that 

“it is beyond question the law as administered 

in the Divorce Court that upon resumption 

of cohabitation a decree theretofore made of 
judicial separation on the ground of cruelty comes 
to an end The reason is that the resump- 

tion of cohabitation puts an end to the cause for 
which the judicial separation was granted ; and 
after such resumption of cohabitation if proceed- 
ings are to be taken at all, they must be taken by 
a fresh suit.** 

This principle was adopted in what 
appears to be the only reported case on 
the subject in India, namely Ellen Ma 
Noo V. William Po Thit (2). The facts of 
that case were- almost identical with the 
facts in the present case. There was a 
resumption of cohabitation after a decree 
of judicial separation with alimony and 
there was an agreement by the husband 
when the wife returned to him that if he 
misbehaved against her in future he would 
continue to pay the alimony decreed. 
The learned Judge of the Eangoon High 
Court in rejecting the wife’s application 
for execution of the decree for alimony 
followed the established practice of the 
Divorce Court in England and held that 
the resumption of cohabitation had annul- 
led the decree. He further held that the 
agreement did not affect the matter in the 
slightest degree as permanent alimony 
granted to her by the decree for judicial 
separation was merely consequential and 
the wife either accepts her decree for 
judicial separation and lives apart from 
her husband or she does not accept it. 

fl) 18 Q. B. D. 778=56 L. J. M. 0, 

69=66 L. T. 716=61 J. P. 486. 

(i; A. J. K 1924 Rang. 314=83 I. 0.666=2 
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There cannot be any such thing as con- 
ditional resumption of cohabitation. In. 
the case of Haddon v. Haddon (l) refer- 
red to above, Hawkins J. has observed 
that 

“it is impossible to suppose that the legislaturo- 

in giving Magistrate’s power to release a wife 
from the obligation of cohabitation by reason of 
imminent danger from her husband’s violence 
intended to confer upon them jurisdiction t<> 
make an order which should give a wife liberty to 
live apart from and resume cohabitation witli her 
husband when and as often as she should think 
fit, and compel her husband to maintain her at 
all times and when it pleased her to separate from 
him even though her safety no longer required a 
separation . . , If after resumption of co- 

habitation fresh assaults a of an aggravated char- 
acter are made by the husband, so as again to 
imperil her safety, the wife must apply for a 
new order, and cannot again avail herself of 

own act in returning to co- 
habitation she has exhausted.” 

I find myself in entire agreement with 
the view taken by the Rangoon High Court 
in Ellen Ma Noo v. William Po Thit (2) 
and hold that the decree of this Court 

date! 7th September 1929, has been an- 
nulled by the parties’ resumption of co- 
habitation. The ai)plication for execution- 
is accordingly dismissed. 

I accept the prayer of Mrs. Julius that 

her written-statement be treated as an 

application for a fresh decree for judicial 

separation subject to the requisite stamp 

fee of Es. 20 being paid within ten days 

or if so advised she may put in a fresh 

application for judicial separation within 
that period. 

Mr. Julius should file his written state- 
ment on or before 18th January 1932 on 
which date the case is fixed for issues. 

Mrs. Julius will retain the custody of 
the child pending the decision of the case 
Mr. Julius must pay to his wife alimony 
pendente lite at the rate of Es. 40 per 
month from today’s date. 

As Mrs. Julius has already been granted 
a lump sum for the expenses of her de 
fence there will be no order as to costs. 

R.M./R.K. Order accordinglif. 

A. I. R. 1932 Oudh 143 

Eaza, j. 

Badlu Defendant — Applicant. 


Bam Das and another' — Plaintiff and^ 
Defendant— Opposite Parties. 

Civil Eevn. Appln. No. 89 of 1931 
Decided on 23rd November 1931 from 
order of Second Additional Judge * Srnal 4 

SiTig?! llth Septem- 
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Civil P. C (1908), O. 20. R. 4 — Small Cause 
Courl cases must be decided as carefully as 
regular suits — Judgment must contain points 
for decision and decision thereon. 

A of a Small Can«o Court i'< expected to 

.ipi'.lv his mind to t’so decisions of :i Small Can>o 
Court caea< earefnlly lie would aj'ply his 
mind to the decisio\i of a regnlar suit under 
O. 00. It. A. 'I'he -fudge may reduce his remarks 
t ) a nisiiimum and tliev need not contain more 
lha.n til-' points for deti rmination and the deci* 
"•ion thereon but this ininiinnin must he intelligi- 
hle, ilius enabling the High Court in revision 
to satisfy itself that llio decree or order was ac- 
cording to the law witliouL the neec'^sily of 
pern.sing the whole record. 

Where the order which could be taken as 
judgment of the Court ran as follows; “Oecree 
lor Rs. 150 and costs. Attempt to be made to 
loali/.c first from defendant 1,“ 

UehJ\ that the order could not bo treated as 
judgment of the Court. [V 144 Cl] 

llama Ska^ikar Srivastava — ■ for Ap- 
plicant. 

Sri iu/wi and Narain Lai — for Opposite 
Pari ies. 


Order. — This is an application in revi- 
sion lui'ler S. 25,. Small Cause Courts 
Act . Tlio plaint ill' sued to recover Hs. loO 
on tlio i)asis'ol' a pro-note. The suit was 
cont('sto,l In' tiic defendants. Tlio claim 

was decreed hv the learned Second Addi- 

% 

tional .Jud^e of the Small Cause Court 
Lucknow, on lllh Soptomher 1931. I 
1ind there is lu) judj'ment according to 
law in this case. The order wliich is to 
ho taken as tlic judgment of the Court 
runs thus: 

“Decree for Us. 150 and costs. Attempt to bo 
niado to realize first from defendant 1.” 


It is impossihlo to treat tins order as 
the judgment of the Court. Under 0. 20, 
11. 4 (l), Civil P. C., the jiulgmont of a 
Coui't of Small Causes must contain the 
points for dotorminat ion and tlio decision 
thereon. Ti\o Judge of a Court of Small 
Causes is oxpecto I to apply his mind to 
the decision of a Small Cause Court case 
as carefully as l\o would apply his mind 
to the decision of a regular suit. Under 
0. 20, U. 1, Civil P. C., a Judge in a small 
jcuise suit may reduce his remarks to a 
minimum and they need not contain 
more than the points for dotovmination 
and the decision thereon hut this mini- 
|mum must ho intelligihlo, thus enabling 
tlio High Court in revision to satisfy 
|itself that tlio decree or order was ae- 
■cording to law, without the Jnocossity of 
perusing the whole record. Tlio learned 
Judge ought to have written a judgment 

according to law to enable this Court to 


see if the case had been decided properly. 
He is directed to write his judgment ac- 
cording to law and submit the file to 
this Court without any unnecessary de- 
lay. The case will then be taken up by 
tliis Court for disi)osal. An early date 
will be fixed as soon as the record is re- 
ceive! back from tiie lower Court after 
comfiliance. 

R . M . / R . K . Ca se ran a n dal. 
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Raza, J. 

Badri iMisir and others — Defendants — 
Appellants. 

V. 

Shankar Misir and others — riaintiff 1 
— Respondents. 

Second Appeal No. Ill of 1931, Deci- 
ded on 2Gth November 1931, against de- 
cree of Addl. Sub-Judge, Sultanpur, D/- 
22nd December 1930. 

(a) Hindu Law — Joint family — Properly ac- 
quired as trespasser but held as joint family 
property becomes joint family property. 

Where property is origiuallv acquired by mem- 
bers of a joint family as trespassers and held for 
more than 1'2 years treating it as joint property 
of the family, it becomes the joint property of the 
family in which all the members have interest, 

LP 145 C 1] 

(b) Civil P. C. (1908), S. 100 — Finding 

that property held by persons is joint family 
property is question of fact. 

The findings that the pro]x?vty in suit is the 
joint property of all the descendants of J and that 
it came to bo held after the partition by all des- 
cendants of f ns tcnauts-in-common are findings 
of fact b.ased upon admissible ovidonco and can- 
not be impugned in second ap|>eal, [P 145 C 1) 

Haidar Ilmain — for AppolHnts. 

Ghularn Ivia7n — for Respondent 1. 

Judgment. — This is an appeal from a 
decree of the Additional Subordinate 
Judge, Sultanpur, dated 22nd December 
1930, sotting aside a decree of the Munsif, 
Sultanpur, dated 18th November 1929. 

The facts of the case are fully set out 
in the judgment of the learned Additional 
Subordinate Judge and they need not bo 
repeated in detail. 

The dispute in this case relates to cer- 
tain zamindari shares in three villages 
called Kalklmura, Nakha and Kambhain 
in the District of Sultanpur. 

The principal parties to the suit are 
the descendants of one Jasai Ram who 
died long ago. The plaintiff is the son of 
Sat Narain, one of the three sons of Jasai 
Ram. The princii^xl contesting defen- 
dants are the descendants of the remain- 
ing two sons of Jasai Ram, namely^ 
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gbisiawan and Bindeshuri. All the descen- 
dants of Jasai Ram were living jointly as 
members of a joint Hindu family before 
the year 1S97. The property in suit ori- 
ginally belonged to one Beni Dayal Singh. 
Bindeshuri obtained a possessory mort- 
gage from Beni Dayal Singh on 23th 
August 1875, in respect of certain shares 
in five villages including the three villages 
mentioned above. The property in suit 
was not comprise! in the said mortgage 
but the descendants of Jasai Ram had 
been in possession of that property also 
along with the shaves covered by the 
mortgage in the three villages mentioned 
above. It is not clear by what right they 
got possession of the property in suit 
which was not coinprised in the mortgage, 
but the fact remains that they got posses- 
sion of the property and held it as their 
property for more than 12 years. Ach- 
chebar Singh (defendant 13 since deceased) 
sued for redemption of certain shares as 
transferee from Bajrang Singh son of Beni 
Dayal Singh in 1915. Bajrang Singh was 
the father of defendant 12. It was finally 
decided in tliat suit that Achchebar Singh 
was not entitled to redeem the entire 
shares of Beni Dayal Singh in villages 
Kalkhaura, Nakha and Kambhainand that 
he could redeem only the shares covered 
by the mortgage of 1875. The property 
in suit was thus left in the possession of 
the descendants of Jasai Ram. 

The learned Additional Subordinate 
Judge has found that the property in suit 
as well as the property covered by the 
mortgage was the joint property of all the 
descendants of Jasai Ram and that the 
plaintiff is entitled to a one-third share in 
the property in suit which was not inclu- 
ded in the partition which took place 
among the descendants of Jasai Ram in 
the year 1897. He held that the descen- 
dants of Jasai Ram were in possession of 
the property in suit as joint tenants be- 
fore the partition of 1897 and that it came 
to he held after that partition by all the 
descendants of Jasai Ram as tenants-in- 
common. He therefore gave the plaintifif 
a decree for a one-third share in the pro- 
perty in suit holding that the plaintiff’s 
claim was not barred by time. 

Some of the defendants have filed this 
appeal in this Court. 

In my opinion there is no substance in 
this appeal. 

The findings of the learned Additional 
Subordinate Judge that the property in 
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suit is the joint property of all the des- 
cendants of Jasai Ram and that it came 
to he held after the partition of 1897 by 
all the descendants of Jasai Ram as ten- 
ants-in-common are findings of fact based 
upon admissible evidence and cannot be 
impugned in second appeal. The posses- 
sion of one tonant-in-common is not ad- 
verse to the other until ouster. As pointed 
out in the case of Dacjadii Govind v. 
Scikhuhcii IT ana {\), where no co-parce- 
ners in a joint Hindu family come to par- 
tition and divide the joint property with 
the exception of a portion of it, they are, 
in absence of indication to the contrary, 
tenants-in-common with reference to the! 
excepted property. I am not prepared 
to accept the contention that the pro- 
perty in suit was not the joint property 
of the descendants of Jasai Ram as they 
liad originally acquired it as trespassers. 
In the first place it appears that this 
plea was not raised in defence in the 
lower Courts. In the second place I think 
there is no substance in this plea. It 
may be that the property was originally 
acquired by the members of the joint 
family as trespassers, but they held it as 
such for more than 12 years and it be- 
came the property of the family after that 


period in which all members were inte- 
rested. They held the property treating 
it as joint property of the family. The 
plea in question must therefore be re- 
pelled in second appeal. No ouster or ad- 
verse possession is satisfactorily estab- 
lished. 

In my opinion no case has been made 
out to disturb the judgment of the learned 
Additional Subordinate Judge. Hence I 
dismiss the appeal with costs. 

K.n./r.k , A ppeal dismissed, 

(1) A. I. R. 1924 Bom. 31=73 I. C. 369=47 
Bom. 773. 
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PULLAN, J. 

Shiam Sunder — Appellant, 



Emperor — Opposite Party. 

Criminal Appeal No. 459 of 1930, Da- 
cided on 24th November 1930, against 
order of Addl. Sess. Judge, UnaoT D/- 
17th October 1930. 


(a) Penal Code (1860), S. 408--Servant 

receiving sums for master and neither paying 
them to him nor accounting for them h^ 
misappropriated those sums. * 

Generally speaking, it is impossible for the 
prosecution to follow the money in the hands of 
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an accuscil person and prov’e that he spent a cer* 
tain specific item in an) particular manner. The 
prosecution must stop when it is proved that the 
accused has received the money, hasacknowledfted 
the receipt and has failed to pay it to his master 
or show it in his master’s accounts. Where it is 
proved that the accused has received certain sums 
for his master and that he did not pay them to 
him nor did he enter them into his accounts, 
the inference is that lie has misappropriated 
them to his own use: 33 AIL 240, Bef. 

LP 14G C 21 

(b) Criminal P.C. (1898), S. 222 (2)-Per- 
sons can be convicted of criminal misappro* 
priation without specifying particular items. 

Olaiiso 2, S. 2i2 lias heen primarily enacted so 
that persons: who showed a deficiency in the ac- 
counts witli which they were entrusted could l )0 
convicted of criminal misappropriation even 
when it could not be sliowu tliat tlioy had mis- 
appropriated this or that specific sum: (Ca,s-e 
law referred.) [P 147 C 2l 

(c) Interpretation of Statutes — Rule. 

In India tlio Courts have to construe not the 
Mnglisli law but the Indian Codes. 1_P 147 C ll 

J. M. liasii — for Appellant. 

AH Muhaynmad — for the Crown. 

Judgment. — Tlie ajipellant Shiiim 
Sunder was the Munim of Lala Dwarka 
Natli, Taluqtlar of Mauiawan. He has 
been convicted on tlireo counts of otTen- 
ces under S. 408, I. V. C., and holms been 
sentenced to live years’ rigorous impri- 
sonment on each charge, the sentences to 
run concurrently. The learned Sessions 
Judge lias written a long and elaborate 
judgment in which ho has given in full 
all the accounts which wore kept by this 
man for the period of one year during 
wliich the olVonces are said to have heen 
coininittcd. There are three charges; two 
of specific acts of emhozzlemont and ono 
of a general tlefalcation evidenced by the 
deiiciency in his halanco at tho end of the 
year. 'L'liis last charge is supiiortod by 
tho ovidenei' of tho account h(H>ks kept by 
tho accused himself and ho has been un- 
able to show either that ho has ontorod 
tho accounts correctly or that ho has 
handotl over to his master tho correct 

balance. On tho contrary in many cases 

% ^ 

tho kachclii rokar showed ditToroiit totals 
from tiio piikki rokar. At times where 
his halanco showed a deficit helms on- 
tered fictitious items as doiuisits made by 
himself in order to square tlie totals, and 
when ho was finally called upon to pay 
in tho iialaneo in Imtul ho only paid in a 
sum of Rs. ddo odd, whereas his accounts 
showed according to the learnel Sessions 
.ludgo, that ho shout. 1 luivo had in hand 
at that time over Rs. 1.771. I may remark 
that tho .ludgo has cut down this sum. 

According to tho evidence it was consider- 


ably more. In appeal the learned counsel 
for the accuse I has attacked the convic- 
tion on the two specific items on the 
ground that there is no deBnite proof that 
the accused took this money. 

It is true that there is no proof as to 
how he dealt witli the money but it is 
proved without doubt that he received 
both tliese items, one of Rs. 15-6-11 on 
26th September 1028 and the other of 
Rs. 175 on 12th June 1929 from ziladars 
of his master, that he gave receipts for 
them and that he himself signed avz 
irsals which showed that these items had 
been paid in. Yet there is no mention of 
either item in tho accounts and he never 
handed in these sums to his master or 
complained that he had given receipts 
without receiving the money. It is conse- 
quently too late for him to make that de- 
fence now and I hold that it is proved 
that he received both these items, that he 
did not pay them to his master, that he 
did not enter them into his accounts and 
I must infer from that that he misappro- 
priated both these items to his own use. 
Generally speaking it is impossible for 
tho prosecution to follow tho money in 
the hands of an accused person and prove 
that he spent a certain specific item in 
any particular manner. The prosecution 
must stop when it is proved that the ac- 
cused has received the money, has ac- 
knowledged tho receipt and has failed toj 
pay it to his master or show it in his 
master’s accounts; see Ejnpcror v. Kadir 
Biikh.di (1). 

The learned counsel for the appellant, 
has challenged the conviction on the third 
charge on the ground that a conviction 
on a general deficiency is not in acoord- 
anco with S. 222, Criminal P. C. Before 
tho passing of the present Act a Bench of 
tho Allahabad High Court in tho case of 
Buddhu V. Babu Lai (2) made tho follow, 
ing observations: 

“ Where nil agent or servant has received over 
a period of tinio'soveval sums on Ivhalf of his em- 
ployer, and has during tho same liiuo, expouded 
moneys on behalf of or made pa\ments to his 
employer but still a deficiency was left, for which 
the agent or servant would or could not account, 
it might l>o inu'ossiblo to fix him with the em- 
be/./lemcut of anv particular item received by him 
although taking' the items pioved on both sides 
of tho account and his course of conduct, it might 
bo obvious that bo had oml^.’Hed a large sum of 
monov, namely, the difference belwoeu tho 

M M t 

(1) lunil SS All. 2-»9=ll Cr. L. J. 699=8 I.O. 




(2) L1890] IS All. 116=(1896) A. W. N. 11. 
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aniounts received and those expended and ac- 
counted for.” 

Tlieir Lordships then said that the 
question of liability in such a case had 
been decided by Aikman, J., in Qiieert- 
Empi’ess v. Kellie (3), and they agreed 
with that decision and therefore held 
that a servant charged with on offence of 
this nature could be legally convicted. I 
have been asked to consider that the law 
as laid dow’n by the learned Judges of the 
Allahabad High Court is not good law in 
view of the provisions of S. 222 of the 
present Criminal Procedure Code, 1898. 
CL 2 of that section runs as follows: 

When the accused is charged with criminal 
breach of trust or dishonest misappropriation of 
money, it shall bo sufficient to specify the gross 
sum in respect of which the offence is alleged to 
have been committed.” 

Commenting on this section as far back 
as the year 1901 a Bench of the Madras 
High Court in the case of Thomas v. E^n- 
peror (4) observed that they were unable 
to accept the argument addressed to them 
that S. 222 was only intended to apply 
to cases where there is a general defi- 
ciency of account, and this ruling has led 
to many rulings by other High Courts to 
the effect that a number of specific char- 
ges may be included in one charge framed 
in accordance with the provisions of this 
section. There is as far as I know only 
one ruling of any High Court which takes 
the point of view that a conviction on a 
general deficiency of accounts is improper. 
This is to be found in the case of Ernpe- 
ror V. Mohan Singh (5). But I observe 
that in that case the learned Judge only 
expressed a grave doubt as to whether 
the form of the charge in which it was 
sent to the Sessions Judge was one which 
the Judge ought to have entertained and 
he gave his own opinion that S. 222 was 
meant for a case where a man is charged 
with embezzling the gross sum by which 
he appears to have meant the total of 
items embezzled as distinct from the dif- 
ference between the sums actually recei- 
ved and the sums actually credited. It 
is probable that the learned Judge accept- 
ed the view of law taken in England by 
certain authorities that at a trial for em- 
bezzlement it is not sufficient to prove a 
general deficiency in account. 

But in England there is a conflict of 
authority on this question, and in India 
the Courts have to construe not the Eng- 

{STLIBUSTiT All.'l5y=(lHy5) A. W. N. 37. 

(4) LlOOGl 29 Mad, 55S=5 Co L. 1, 133. 

(5) L1920] 42 All. 522=59 I. 0. 372. 
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lish law but the Indian Codes. A Bench 
of the Calcutta High Court in the case 
oi Khirode Kumar Mukerji v. Emperor 
(6), considered the object of the amend- 
ment in the Criminal Procedure Code by 
the introduction of sub-S. (2), S. 222. 
The learned Judges pointed out that it 
was not to amend the Penal Code but 
merely to get rid of a technical difficulty 
in framing the charge. As the law then 
stood it was diflicult to convict, where 
there was a running account and the pro- 
secution was unable to put their hand on 
specific items out of which the particular 
sum was embezzled. There is therefore 
no question that the learned Judges were 
of opinion that S. 222, Cl. (2) was pri- 
raarily enacted so that persons who 
showed a deficiency in the accounts with 
which they were entrusted could be con- 
victed of criminal misappropriation even 
when it could not be shown that they 
had misappropriated this or that specific 
sum. In an earlier case in 1904: Sami- 
ricddin Sarkar v. Nibaron Chandra (T),! 
the same High Court held that a man 
who had realized by 23 rent receipts a 
sum of Ps. 103 and misappropriated out 
of this the sum of Es. 67 could be pro- 
perly convicted on a charge framed in ac- 
cordance with S. 222. And the Bombay 
High Court in Emperor v. Vinayak Lax- 
man (8) has taken the same view as the 
Calcutta High Court and distinguished 
the Allahabad ruling to which I have re- 
ferred: Emperor,w. Mohan Singh (5). 

In the present case the accused is 
shown to have kept false accounts. These 
accounts were checked by one Deokinan- 
dan and the learned Sessions Judge has con- 
sidered this man to be an expert and has 
accepted for the most part his evidence. 
The accused who is himself a munim and 
should at least understand his own ac- 
counts had made no serious attempt to 
explain what he has done with the money 
which he is shown to have received and 
which he entered wrongly in his ac- 
counts. Ho made an elaborate written 
statement and when he was examined in 
Court his usual reply to any question 
was that it was contained in his written 
statement even when it is not. For the 
rest he contented himself with making 

( 6 ) A. I. H. 1925 Cal. 260=85 1. G. 372 = 26 
Cr. L. J. 5^2. 

(7) L19C41 31 Cal. 928=8 G. W. N, 307 . 

( 8 ) A. I. R. 1928 Bom. 657=113 I. C. 612=30 
Cr. L, J. 185=53 Bom. 119. 
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foolish alle.c'at.ions as to his master. Ifc 
is certainly flifhcult to say with certainty 
the amount wliich he embezzled l)ut tlie 
learned counsel has lieen unable to show 
anv item on whicli tlio learned Sessions 

4 

Judc^e cm he held to have ^one wrong. 
Tie finds that the total deficiency ai)art 
from the two specific items was Rujiees 
1,771-7-1 and tliis sum was embezzled in 
the course of a single year. In my opi- 
nion the conviction was jiroper in law 
and in accordance with tiie evidence. As 
to the sentence I do not consider that it 
is excessive and I accordingly dismiss 
this appeal and npliold the conviction 
and sentence on all counts. T)ie ac- 
cused must surrendei to his bail. 

Iv.n./r.k. Appeal (lismisserl . 


A. 1. R. 1932 Oudh 148 
Full Bench 

\VA/in Hasan, C. J., Ra/.a and 

SinVASTAVA. JJ. 


Rani RJiarnse and othera — Appellants. 



m La! — 'Rosponlont. 

Execution Decree Appeal No. 55 of 
1031, Decide! on ‘25th .Tannary 1932. 

(a) Limitahon Act (as amended by Act 9 of 
1927), Art. 182 (5) — Previous to amendment 
period ran from date of application; after 
amendment from date of final order. 

Whoroas imdor l/unitation Act (9 of lOOS), 
limitation ran from the date of applying in ac- 
cordance witli law to the proper Court for execu- 
tion or to take some step-in-aid of execution of 
tlio decree or order, the Ameuding Act (9 of 1027) 
makes the period of Umitation'to hogiu not from 
the date of the previous application but from the 
date of tlio final order passed on it. [V 140 0 ll 

(b) Limitation Act (as amended by Act 9 of 
1927), Art. 182 (5) — Conditions of applica- 
bility stated. 

To make this clause applicable, the necessary 
conditions which must be satisfied, ^Yhethor the 
application is one for oxcention or to take some 
Blop-in*aid of execution of the decree or order are 
that in either case (1) the application must he in 
accordance with law, (2) it mnst bo made to the 
propu- Court and (:1) there must be a final order 
passed on the application. On the plain gram- 
malicvl construction of the clause those condi- 
tions are adjeciival both to the application for 
execution and to the application to take stop-iu- 
aid of execution of the decree or order. 


[T 149 0 1. 2 

(c) Limitation Act (as amended by Act 9 ol 
1927), Art. 182 (5)— Question whether parti 
cular proceeding is or is not step-in aid must 
depend on facts of each case. 

It is not possible to lay down any rule ol 
thumb which might constitute a criterion in aV 
cases for dotormining wlmlher a particular pro 
ccedingis or is not a step-in-aid of oxocnlion 
The question must depend upon the circum 
stances of each case. If the facts of a partionlai 


case show that the proceeding in que.stion has the 
effect of facilitating or advancing the execution 
to any extent of removing some obstacle from the 
way or execution, it may well be regarded as a 
step-in-aid of execution. [I> 149 0 2] 

(d) Limitation Act (as amended by Act 9 of 
1 9 27), A rt. 1 8 2 (51 Presumption of oral appli- 
cation does not arise on application for certi- 
fication under Civil P. C. (1908), O, 21, R. 2. 

The presumption of an oral application can 
arise when there is necessity for an application. 

.As no necessity for an application arises in the 
case of a certification under Civil P. C., 0. 21, 

R. 2, sub-Cl. (1), there is no room for any such 
presumption : .4. I. P. 1929 P, C. 19, FoU. 

[P 150 C 2] 

(e) Limitation Act (as amended by Act 
9 of 1927), Art. 182 (5)-FinaI order— Re- 
cording of payment by Court under O. 21, 

R. 2 (1). Civil P. C , is not final order. 

The words “ final order ’* imply that it should 
bo final as far as the Court passing the order is 
concerned. It should bo an order which if not 
reversed or modified by a Court of appeal would 
be binding between the parties. In the case of 
a certification by the decree-holder find the re- 
cording of payment by the Court, the law does 
not require any notice being sent to the judg- 
ment-debtor and it is always open to the judg- 
ment-debtor to question the alleged payment, 
hence recording of payment by the Court under 
O. 21, R. 2 (1) c.annot bo regarded as a final order 
within the moaning of Art. 182, Cl. 5 : A. I. B. 
1929 P. C. 19, Rcl. mi. [P 151 C 1] 

(f) Limitation Act (as amended by Act 
9ofl927^Arl. 182 (5) — Mere certification 
under O 21, R. 2 is not step-in-aid. 

The mere certification of itself by the decree- 
holder of a payment of money under the decree 
is not an application to take some step-in-aid of 
execution within the moaning of sub-Cl. (5), 
Art. 182 : .1. 1. R. 1910 Rang. 64 and A. I. R. 

1931 Cal. 719, Ref. ‘ [P 151 C 1] 

11. and S/ntswr Vayal — for Ap- 

pellants. 

Badlia Krishna Sriiwstava — for Res- 
pondent. 

Opinion. — The facts of the two cases 
which have given rise to this reference 
are briefly these : 

The decree-holders who are the appel- 
lants, obtained two decrees for sale which 
were made absolute on 31st July 1923. 
The last application for execution of the 
decrees in both the cases was consigned 
to the records after part satisfaction of 
the decree on 25th August 1926. On 29th 
July 1929 the decree-holders filed certifi- 
cates of payments of a sum of Rs. 85 in 
one case and Rs. 5 in the other case under 
0. 21. R. 2, Sch. 1. Civil P. C.. and the 
payments were recorded by the Court on 
the same day. The applications for exe- 
cution which have given rise to these ap- 
peals were made on 28th February 1931. 
The judgment-debtors contested the 
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either case (l) the application must be 


applications, amongst others, on the 
grounds that the alleged payments were 
never made and that the present applica- 
tions were barred by time under Art. 182, 
Cl. 5, Sch. 1, Limitation Act. 

Both the lower Courts found that the 
decree-holder’s allegation about the pay- 
ments made towards part satisfaction of 
the two decrees was correct. The Mun- 
sif was of opinion that the certification 
of these payments was a step-imaid of 
execution and saved limitation. The 
lower appellate Court, on the other hind, 
held that the certification was not a step- 
in-aid of execution of the decrees and'that 
the applications were therefore barred by 
time. When the case came in second ap- 
peal before our learned brother, Kisch, J., 
he referred the following questions for 
decision by a Full Bench : 

1. Whether the certification to the Court under 
Bub-R. (l), R. 2, 0. 21, Civil P. C., of a payment 
of money payable under a decree is an applica- 
tion to take some step-in-aid of execution of the 
decree within the meaning of sub-Cl. (5), Art. 182, 
Limitation Act ? 

2. If so, whether the order of the Court under 
sub-R. (1), R. 2, 0. 21 recording such payment 
is a final order on such application within the 
meaning of sub-Cl. (5), Art. 182 ? 

3. If the answer to the above tw’o questions 
are in the affirmative, whether any distinction is 
to be draw’n betw'een such certification and re- 
cording if it takes place within three years of the 
date of the decree or the decision of the previous 
application for execution and if it takes place 
more than three years from such date ? 

The answer to these questions depends 
upon the interpretation to be placed on 
Cl. (5), Art. 182, Limitation Act. This 
clause as amended by Act 9 of 1927 runs 
as follows : 

5. Where the application next hereinafter 
mentioned has been made “ the date of the final 
order passed on an application made in accord- 
ance with law to the proper Court for execution, 
or to take some step-in-aid of execution of the 
decree or order.” 

It is to be noted that whereas under 
the Limitation Act 9 of 1908, limitation 
ran from the date of applying in accor- 
ding with law to the proper Court for 
execution or to take some step-in-aid of 
execution of the decree or order, the 
amending Act 9 of 1927 makes the period 
of limitation to begin not from the date 
of the previous application but from the 
date of the final order passed on it. To 
make this clause applicable, the neces- 
sary conditions whicli must be satisfied 
whether the application is one for execu- 
tion or to take some step- in-aid of execu- 
tion of the decree or order are that in 


in accordance with law; (2) it must bej 
made to the proper Court and (3j there! 
must be a final order passed on the ap-! 
plication. On the plain grammaticali 
construction of the clause, tliose condi- 
tions are adjectival both to the applica-! 

tion for execution and to the applica-i 
tion to take some step-in-aid of execu-l 
tion of the decree or order. In this case! 
we are not concerned with an application! 
for execution nor is there any question^ 
about the alleged application not being 
in accordance with law or not having 
been made to the proper Court. The 
question therefore reduces itself to this, 
whether there was an application to take 
some step-in-aid of execution of the de- 
cree and whether there was a final order 
passed on the application within the 
meaning of this clause. 

It is not possible to lay down any rule 
of thumb which might constitute a cri- 
terion in all cases for determining whe- 
ther a particular proceeding is or is not 
a step-in-aid of execution. The question 
must depend upon the circumstances of 
each case. If the facts of a particular 
case show that the proceeding in ques- 
tion has the effect of facilitating or ad- 
vancing the execution to any extent or 
removing some obstacle from the wayi 
of execution, it may well be regarded asj 
a step-in-aid of execution. Thus to take' 
the concrete case of certification for an 
example it will be seen that O. 21, B. 2, 
Cl. (3), Civil P. 0., provides that an un- 
certified payment shall not be recognized 
by any Court executing the decree. If 
for instance a decree-holder claims an 
extension of limitation under S. 20, Lim, 
Act, by reason of payment of interest as 
such or of part payment of principal the 
payment must be certified before it can 
be recognized by the Court executing the 
decree. In such a case the certification 
of payment being a step in furtherance 
of execution can be regarded as a step-in- 
aid of execution. It is not necessary for 
us to multiply examples or to pursue this 
matter further because whether the pro- 
ceeding for certification in the present 
case is or is not regarded as a step-in-aid 
of execution it can be of no avail to the 
decree-holders in saving limitation for 
reasons to be presently stated. 

Order 21, B. 2, Cl. (l) i)rovides that 
where any money payable under a decree 
is paid out of Court the decree-holder 
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shall certify such payment to the Court 
whose duty it is to execute the decree 
and the Court shall recori the same ac- 
cordingly. In Prakash Singh v. Allaha- 
bad Bank Limited (1) the decree-holder 
made an application to the Court certify- 
ing certain payments made by the judg- 
ment-debtor in partial satisfaction of the 
decree. One of the pleas raised by the 
judgment-debtor was that the payments 
could not be recognized as the certifica- 
tion had not been made within three 
years of the date of payment and reliance 
was placed on Art. 181, Sch. 1, Lim. Act 
in support of the plea. A Bench of this 
(^ouitheld that as a certification by a 
decree-holder under 0. 21. R. 2, sub- 
^1- (1), does not raise any point on which 
a Court has to decide judicially the certi- 
fication is not in any circumstances an ap- 
jdication within the meaning of Art. 181. 
This decision was afiinned by their Lord- 
ships of the Judicial Committee in Prakash 
Singh AlliJiahad Bank Limited (2). 
Dealing with the jirovisions of 0.21,R. 2, 
t^ub-Cl. (i), their Lordships held that the 
rule imposed a duty on the decree-holder 
10 certify tlie payment and a duty on the 
(-■ourt on sucii certificate being given to 
record such payment. 'Pheir Lordships 
further observed; 

that the more cortifio;! tion by the decvco-holdcr 
of a paymoiit to him out of Court bv tbo judg- 

Jnunt-debtor under (). 21, R. 2(1) is’not au ap- 
plication Avitbin tlie meaning of Art. Iftl.Sch. 1, 

imn. Act x'i\CT 0 fact that the 

Uoouniont was called an “application” and was 
in the form of a petition cannot in thoir Lord- 
ships opinion after the real natnro of tho pro- 
<cdurcand convert ^^hat was really uo more than 
»i certificate of certain payments into au “ap- 
plication” within tho moaning of Art. 181.” 

ft is no doubt true that it was argued 
'cforo tlieir Lordships that in some cases 
m India it ha] lieon held that inooeedings 
for certification constituted a stop-in-aid 

'vitbin tho meaning of Art. 
' Cl. (.)), Idni. Act. Tlieir Lordships 
u nob think it necessary to express any 
opinion with roforonco to ( he cited oases 
dealing with matters which wore hold to 
be steps-in-aid of execution of a decree or 
order. So the precise question arising 
in this case was loft open hy their Lord- 
Mnps. However wo liavo to see whether 
m view of the ohsorvations of thoir Lord- 

Hhips as regards tlio nature of oortiiioation 

0 . 353 = 

U. t>. 858. 

I. A. 80=3 Luck G^4 (P. C.). 


proceedings it can be possible to treat 
them as an application within the mean- 
ing of Art. 182. Even though the certi- 
fication in the case before their Lordships 
was made by means of a document which 
was in the form of an application and 
also described as such, yet their Lordships 
held that it was really no more than a 
certificate which could not be regarded as 
an application within the meaning of 
Art. 181. The decision of their Lord- 
ships is conclusive on the question that 
the terms of 0. 21. R. 1, Cl. (l) involve 
no application and that certification under 
that clause is not an application within 
the meaning of Art. 181. It may be 
mentioned that the certificates filed in 
the present case were exactly in the form 
prescribed for a certificate by R. 177 of 
the Oudh Civil Rules which makes a dis- 
tinction between a certificate and an ap- 
plication. They were not in the form of 
an application and did not contain any 
request to the Court. The documents as 
they stand cxnnot therefore in any sense 
bo regarded as applications. 

It was also argued on behalf of the ap- 
pellants that it might be presumed that 
the written certificate was coupled with 
an oral application which should he effec- 
tive as a step-in-aid of execution. The 
presumption of an oral application can 
arise only when there is necessity for an 
application As according to the deci- 
sion in Prakash Singh v. Allahalmd Bank 
Lhnited (2) no necessity for an applica- 
tion arises in tho case of a certification' 
Tinder O. 21, R. 2, sub-Gl. (l). Civil P. C.l 
there is no room for any such presump- 
tion. If by any stretch of reasoning it 
wore possible to accede to the appellants' 
argument and treat mere certification as 
an application to take some step-in-aid of 
execution, it would lead to aTvkward re- 
sults. The law has now been settled 
by the decision of their Lordships of the 
Judicial Committee in Prakash Singh v. 
Allahabad Bank Litnited{i) that a deoree- 
holdor can certify payment atony time. 
Thoro is nothing to prevent his certify- 
ing a paymenr. more than three years 
after the order passed on the last appli- 
cation for execution. If he does so and if 
the certification is regarded os au 
application constituting a step-in-aidof 
execution, there is nothing in the terms 
of Art. 182, Cl. (5) to prevent his seeking 
execution at any time within three years 
of the certification. In other words he 
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would be able to certify payment after 
any length of time and then use the cer- 
tification as giving a fresh start to limi- 
tation for executing the decree. It might 
he possible to meet such an application 
by calling in the aid of the general prin- 
ciple that once a decree has become barred 
by limitation, it cannot be revived but 
the fact remains that there is nothing in 
the language of Art. 182, Cl. 5, to prevent 
the decree-holders maintaining the appli- 
cation. The conclusion therefore reached 
by us is that the mere certification of 
itself by the decree-holder of a payment 
of money under the decree is not an ap- 
plication to take some step-in aid of 
execution within the meaning of sub- 
01. (5), Art, 182, Lim. Act. It may be 
noted that the same view has been taken 
by a Bench of the Eangoon High Court 
in Maung Tan Hlaing v. 0 Aung Gyaw, 
A. Z. R. 1930 R ing. 64 and by a Full 
Bench of the Calcutta High Court in 
Amar Ki'ishna v, Jagat Bandhu (3). 

Another reason for our holding that the 
decree-holders are not entitled to save 
limitation under Cl. 5 Art. 182, is that 
there is no final order such as is contem- 
plated by that clause. All that O. 21, 
R. 2, sub-Cl. (l), requires the Court to do, 
and all that was actually done in this 
case was to record payment. This, as was 
held in Prakash Singh v. Allahabad Baltic 
Limited (2) the Court was in duty bound 
to do. Thus it is clear that the law does 
not allow to the Court any discretion in 
the matter. The Court in recording the 
payment, does merely a ministerial act 
and does not exercise any judicial func- 
jtion. The words “final order” imply 
[that it should be final as far as the Court 
passing the order is concerned. It should 
be an order which if not reversed or 
modified by a Court of appeal would be 
binding between the parties. In the case 
of a certification by the decree-holder and 
the recording of payment by the Court, 
the law does not require any notice being 
sent to the judgment-debtor and it is 
always open to the judgment-debtor to 
question the alleged payment. We are 
therefore of opinion that the recording of 
payment by the Court under O. 21, R. 2 
(1) cannot be regarded as a final order 
within the meaning of Art. 182, Cl. (5). 

For the above reasons We would answer 
questions 1 and 2 in the negative. As in 
the present case the certification and re- 
A.I.R. 1931 Cal. 719=134 1,0. 922 (F.B.). 
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cording took place within three years of 
the decision of the previous application, 
the third question does not arise and we 
do not consider it necessary to answer it. 

K.N.,^R.K. Answer accordingly » 

A. I. R. 1932 Oudh 151 

Pullan, J. 

Budh Sen and others — Defendants — 
Applicants. 

V. 

Nanak Chand and anothc ) — Plaintiffs 
— Opposite Parties. 

Civil Revn. Appln, No. 42 of 1930, 
Decided on 18th September 1930, from 
order of Sm. Cause Court Judge, Kheri, 
D/- 24th March 1930. 

Civil P. C. (1908), Sch. 2, Para. 8— Case 
referred to arbitration cannot be tried by 
Court, except under provisions of Code. 

Once the case has been referred by the parties 
to arbitration, it is removed from the jurisdiction 
of the Court except where Sch. 2, Civil P. C., 
brings that jurisdiction again into force : 33 All. 
743. ReL on. [P 152 C 1] 

Ra7n Bharose Lai — for Applicants. 

Bishmbkar Nath Khanna — for Oppo- 
site Parties. 

Judgment. — This is an application in 
revision of an order of the Judge of the 
Small Cause Court, Kheri. The suit was 
referred by the parties to arbitration by 
a certain arbitrator on 27th January 1930. 
The Court fixed 19th February 1930 for 
the return of the arbitrator’s award and 
the parties were directed to attend the 
Court on that date. In the meantime the 
arbitrator refused to act and on 19th 
February 1930, the date fixed for the re- 
ceipt of the award, the Court acting suo 
motu superseded the reference to arbi- 
tration and fixed 24th March for final 
disposal. On that date the defendants 
did not appear and the suit was decreed 
ex parte on the evidence of the plaintiffs. 
This was a case which falls under para 5, 
Cl. (l) (a), Sch, 2, Civil P. C., that is to 
say, it was a case where the person ap- 
pointed refused to accept the office of the 
arbitrator. In such a case any party may 
serve the other party with a written 
notice to appoint an arbitrator, and Cl. (2) 
of the same para shows what the Court 
may do. The Court may, if no arbi- 
trator is appointed within seven days after 
the notice has been served or such further 
time as the Court may have granted on an 
application by the party who gave the 
notice and after giving the other party an 
opportunity of being heard, appoint an 
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arbitrator or make an order to supersede 
the arbitration except on an application 
and after the opposite party has been 
given an opp.ortunity of being heard. 
Para. 3, 01. (2) of the same schedule enacts 
that wliore a matter is referred to arbi- 
tration the Court shall not, save in the 
manner and to the extent provided in the 
schedule deal with such matter in the same 
suit. It is only in i)ara. 8 that I lie Court 

can make an order superseding the arbi- 
tration suo motuand that is in siiecial cases 
^ eie the arbitrators cannot complete 
the award within date specitied. In my 
opinion unless the case falls under para. H 
the Court s powers are limited by para. 3 

and para o in the manner whicii I have 

indica ed, and tins view is in accordance 
with the pnnoiides laid down by their 
Lordships of the Judicial Committee in 
badiqjlusani v. 2ahra (l). In 

• 4 I • • 3 ll ips said ; 

i.ot- ‘ “P ^ tribuu.->l of aibi- 

tratiou am not bound to submit the case referred 

Judge district or other 

Once the case has been referred by the 
Jiai ties to arbit ration it is removed from 
the Jurisdiction of the Court except where 
Sell. 2, Civil P. C,, brings that jurisdic- 
tion again into force. In this case it ap- 
pears to 1110 that nothing has occurred 
which enahlod the Court to act suo motu 
and supersede tho arbitration. Accord- 
iDg y the order of tho Court superseding 
the arbitration must he held to be con- 
raiy to law and all the suhseijuent pro- 
cee mgs aio void. I need not consider 
the further objection raised in tho grounds 
of revision. It is suflicient to sav that 

I am satisfied that the defondants.appli. 
cants ha,ve an answer which must ho con- 
sidered in the case set up hv the plain. 
tiHs and I cannot therefore dismiss this 
application on tl,o ground that no sub. 
stantial injustice has been intlicted on tho 
Paities, 1 am unable to say whether the 
decision was just or unjust, hut ns in my 
opinion the procedure was contrary lo 

aw. I allow tine aiiidication with costs 

lowerCort° of the 

lower Coin t eonimencing with tho order 

^persoding the arbitration passed on 19th 
February 19d0. The Court will lake up 
the case again from tbat jioint and dispose 

of It accoriling to law. 

II 1 Ti <1 n’l" Q , <■’ I 021 allowed. 

. (IJ Lull] a:^All. I A~ 

250=12 1 . 0 . ,5 
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Full Bench 

Wazir Hasan, C. J., Eaza and 
Srivastava, JJ. 

Eedar Nath and Plaintiffs— 

Appellants. 

V. 

Pearey Lal Gupta and another — Defen- 
dants Respondents. 

First Appeal No. 38 of 1931, Decided 
on 14th February 1932, against decree of 

1930 L/- 6th December 

(a) Inferprelation of Slatules-Infention of 

epslature should be gathered from the laur 

taken as a whole, i.e., title, preamble and en- 
acting part. 

The key to tho openiug of overv law is th& 
reason and spirit of the law— it is tho '^aninuis 

the intention of the law maker, ex- 
pressed in the law itself, taken as a whole- 
lienee, to arrive at tho true meaning of auv 

s . 1^ in a statute, that particular 

phrase is not to be viewed detached from its con- 
text in the statute. It is to be viewed in connex- 
ion with its whole context, meaning bv this the 
title and tho preamble as well as the purview 
or enacting part of the statute. It is tho pre- 
amble, more especially, that should be looked to- 
lor the reason or spirit of every statute: Brett 

l LP 158 0 1] 

Q Religious Endowments Act (1863),. 

r* endowed for support of 

temple— S. 14 does not apply. 

Provisions of S. M are inapplicable to tomnles- 
for the maintenance of which no endowment m 
land has been made. [p 154 q II 

Manohar La /—for Appellants. 

Ravi Prasad Fanaa and N, Bunerji — 
for Respondents. 

Wazir Hasan, C. J. — The circum- 
stances, out of which this reference haa 
arisen are as follows: 

In Aminabad, in the city of Lucknow,, 
is situated a Hindu temple which accord- 
ing to the plaintififs’ allegations, vvasv 
constructed by their ancestors. At the 
present moment the defendants are in 
possession and management of it. It is 
said that the defendants have allowed a 
portion of the land on which the tccnple 
stands to be used for purposes not con- 
nected with the worship at the ten 4 )le. 
The plaintitYs therefore instituted tha 
suit in tho Court of the District Judge of 
Lucknow asking for action to be taken 
under S. 14, Religious Endowments Act,. 
1^6b. The learned District Judge dis- 
missed liio suit on the ground that the 
aforementioned Act had no application 
to a case where it is not shown that the 
land had been endowed for (he support 
of the temple. In the present case it had 
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not been so shown. The appeal from his 
decision was heard in the first instance 
by two of us who referred the following 
question to a Full Bench for answer; 

“Are tbe provisions of S. U, Religious Eiiaow- 
ments Act, inapplicable to lempies for tlie rcain- 
tenance of which no endowment in land has been 
made ?” 

On a perusal of the several sections of 
the Religious Endowments Act, 1S63, I 
find that there is no section in the Act 
which expressly prescribes a condition 
precedent to the exercise of the jurisdic- 
tion by the Court under that Act that 
there should be an endowment in land 
for the maintenance and support of a 
temple or other religious institutions nor 
there is any section which expressly pre- 
scribes to the contrary. In the circum- 
stances we have to interpret the provi- 
sions of the Act with a view to deter- 
mine whether those provisions collec- 
tively indicate a necessary implication 
one way or the other. 

As observed by Sir John Nicholl in the 
case of Brett v. Brett (l): 

Ihe key to the opening of everj' law is the 
reason and spirit of the law— it is the “animus 
imponentis, the intention of the law-maker 
^pressed in the law itself, taken as a whole. 
Hence, to arrive at the true meaning of any 
particular phrase in a statute, that particular 
phrase is not to be viewed detached from its con- 
text m the statute; it is to be viewed in connex- 
lon with its whole context meauing by this as 
well the title and the preamble as the purview 
or enacting part of the statute. It is to the pre- 
amble more especially that ^Ye are to look for the 
reason or spirit of every statute, rehearsing this 
as it ordinarily does, the evils sought to be re- 
medied, or the doubts purported to be removed 
by the statute, and so evidencing, ia the best 
and most satisfactory manner, the object or in- 
tention of the legislature in making and passing 
the statute itself. 

The object of this Act is stated to be 

an Act to enable the Government to divest 

itself of the management of religious endow- 
ment” 

pi’Q^inble is as follows: 

Whereas it is expedient to relieve the Boards 
in the Presidenev of Fort 


the maintenance of such religious establishments 
api:oiutmeDt of trustees or 

manaprs ihereof It is enacted as fol- 

lows:” 


of 

William in Bengal and the Presidency of Fort 

hv ’ r IK™ imposed on them 

Bengal Code (for the due ap- 

° fl*"® produce of lands 

support of mosques, Hindu 

temples, colleges and other purposes . . . and 

^gn. 7 of 1817 of the Jfadras Code for the due 
appropriation of the rents and produce of lands 
panted tor the .support of mosques. Hindu 

temples and colleges or other public purposes 
. . . . . .) SO far as those duties embrace the super- 
mtendeuce of lands granted for the suppoH of 
mosques or Hindu temples and for other religious 
^^ses, the ap p ropriation of end owments made for 

(1) 3 Add. 213=102 K R. 457. 


It seems to me ^ that the preamble 
quoted abo\'e is explicit enough as to the 
intention of the legislature in enacting 
the Religious Endowments Act, 1863. 
That intention was to relieve the Boards 
of Revenue from the duties imposed on 
them by Regn. 19 of 1810 of the Bengal 
Code, and Regn. 7 of 1817 of tlie Madras 
Code. It is admitted tliat tlie duties 
imposed by those regulations on tlie 
Boards of Revenue were limited to such 
mosques, Hindu temples, colleges and 
other religious establishments to which 
were endowed rent and produce of lands 
for their support and which the Board 
of Revenue managed and administered 
under the aforementioned regulations. 
Having thus ascertained the intention of 
the Act of 1863 we must construe its 
sections as laying down provisions for 
the administration of the same institu- 
tions as were administered under the said 
regulations or similar institutions as 
might have been administered under the 
said regulations liad they not been re- 
pealed by the Act of 1863. This interpre- 
tation of the Act is not opposed to any 
specific section of the Act except S. 14. 
This section is certainly so worded as to 
be wide enough in its scope to include any 
mosque, temple or religious establish- 
ment whether any land is or is not en- 
dowed for the support and maintenance 
of such mosque, temple or religious 
establishment. This can be the inter- 
pretation of S. 14, but only if we discon- 
nect it with the rest of the provisions of 
the Act and its dominating object as 
ifivealed in its preamble. Obviously we 
stiould not approach the interpretation of 
S. 14 as detached from its context in the 
hole of the statute. 8. 14 therefore 
also must be held to refer to such 
mosques, temples orother religious estab- 
lishments as would have come under the 
contiol and management of tbe Boards 
of Revenue in pursuance of the provisions 
of the two regulations had those regula- 
tions been still in force. 

This interpretation is supported by a 
decision of the High Court at Calcutta in 
Jan AH v. Bam Nath (2). The argu- 
ments which the learned Judges of the 
Calcutta H igh Court have advanced in 

(2) [1882] 8 Cal. 32=9'GrLTR.7337 
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the decision just now mentioned in sup- 
])ort of this interpretation are so full and 
convincing, if I may respectfully say so, 
tliat I realize that it will serve no useful 
purpose to make efforts to improve upon 
tliose arguments. I fully agree with the 
view taken by those learned Judges and 
liold that the provisions of S. 14, Reli- 
gious Endowments Act, are not appli- 
cable to temples for the maintenance of 
which no endowment in land has been 

made and this is mv answer to the nues- 
lion. 

Raza, J. — I agree. I can find nothing 
tliat I may usefully add to what has been 
said by the learned Chief Judge in his 
judgment. 

Srivastava, J. — I am of the same 
oi)inion. Act 20 of 1863 is entitled the 
Religious Endowments Act. The object 
of it as stated in the heading is; 

.'111 Act to enable the Govornment to divest itself 
of the management of religious endowments.” 

The relevant portion of the preamble 
is as follows: 

"Whereas it is expedient to relieve the Boards 

of Itevonuo and the local agents from the 

duties imposed on them by Rcgn. 19 of 1810, of 
Uio Bengal Code .... and Rego. 7 of 1817 of the 

Madras Code so far as those duties 

embrace tbc superintendence of lands granted for 
the support of mosijiics or Hindu temples and 
for other religious iis;s; appropriation of endow* 
incuts made for the muinlenanco of such reli- 
gions establishments; the repair and preservation 
of huiUlings connected therosNith; and the ap* 
jmintmeut of trustees or managers thereof; ot 
involve any counoxiou with the management of 
such religious cstuhlishmonts; it is enacted as 
follows;” 

Thus tlie title, the heading and the 
lucainhlo which alTurd the keynote to the 
Act, show clearly that tlio Act was in- 
tended to replace certain provisions of 
the two Regulations so as to relieve the 
]\mrds of Revenue and the local agents 
from the duties imposed on tliem under 
the said regulations. An analysis of the 
iuo\ision9 of the Act shows clearly that 
hs. f, 9, 11 and 12 refer to religious 
ostablisliments to which the itrovisions 
of either of the regulations specified in 
t he preamble of the Act were applicable, 
and nomination of tlio trustee, suporin- 

tondont or manager thereof at the time 

of the passing of the Act was vested or 
was to 1)0 exercised by or was subject to 
confirmation of the Govornment or bv 
any public officer. Ss. 4, 5 and 6 relate 
to religious establishments under the 
management of any trustee, manager or 
Superintendent whose nomination shall 


not vest in nor be exercised by nor be 
subject to the nomination of the Govern- 
ment or any public officer. 

It is also clear that both groups of 
sections above referred to, relate to reli-. 
gious establishments to which the regula- 
tions were applicable. S. 14 comes in 
the w’ake of these two groups of sections. 

It does not make specific reference to the 
regulations, yet there can be little doubt 
that the mosque, temple or religious 
establishment mentioned therein must 
refer to the mosque, temple or leligious 
establishment dealt with in the preceding 
sections. This is also the interpretation 
most consistent w’ith the preamble. The 
scope of Act 20 of 1863 cannot in my 
opinion be wider than that of the regula- 
tions which it has replaced. The appli. 
cation of the Act must therefore be con- 
fined to religious establishments which 
were governed by the regulations men- 
tioned in the preamble or at most to in- 
stitutions which could fall within the 
scope of the said regulations. It is not 
disputed that Bengal Regn. 19 of 1810 
contemplates endowment of land only 
and Madras Regn. 7 of 1817 contemplates 
endowments of money, land and produce 
of land. 

My answer therefore to the question 
referred for opinion is that S. 14, Reli- 
gious Endowments Act, is inapplicable to 
temples for the maintenance of which no 
endowment has been made. 

K . N . /k . K . .1 n s H'c r u ccord in gly . 
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Kisch, j. 

Baij Nath Prasad — Appellant. 

V. 

Sheo Dnlarey and another — Respon- 
dents. 

Execution Decree Appeal No. 28 of 
1931, Decided on 14th August 1931, 
against order of Addl. Sub-Judge, Dnao, 
D - 15th January 1931. 

Limitation Act (1908), S. 19, Art. 1®®”* 
Each case of acknowledgment saving limita- 
tion should be treated on its own merits — 
Language and circumstances must be con- 
sidered. 

Each onso relating to the question of an ac- 
knowledgment saving limitation must be treated 
on its own moiils, and, from the language need 
and the circumstances in which the acknowledg- 
ment is made it must bo decided whether it 
amounts to an acknowledgment or an implied 
acknowledgment of the J^a^licula^ liability under 
consideration. [V 155 C 2 1 

A partition decree was passed betwt*eu A and D. 
The pivpcrty partitioned included bahikhatas 
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and plots of lands and there %vas a sum of Rs 00 
which A was to pay B in cash under the terms 
of the decree. A paid up the sum of Rs. GO to- 
gether with other sums which he owed to B 
under various decrees and executed a so-called 
receipt referring to the various decrees in con- 
nexion with which money had been paid, includ- 
ing the partition decree and stating that nothing 
further was owing under any of the decrees. 

Held that the receipt executed by A was not 
sufficient acknowledgment to give a fresh start of 
limitation for an application for possession of the 
plots of land mentioned in the partition decree : 
21 0. C. 161, Bel. on. ; A. I. B. 1931 Oudh 295, 

[P 15G C 1, 2J 

B. D. Shiha — for Appellant. 

Malcund Bihari Lai — for Respondents. 


Judgment. The facts of this case are 
as follows ; On 14th January 1925, a 
partition decree was passed between one 
Gayadin deceased now represented by his 
son Baijnath, the opposite party and 
Jagannath Prasad, the property i)arti- 
tioned which included bahi khatas and 
plots of land being divided into two lists 
and there was also a sum of Rs. 60 whicli 
Jagannath had to pay to Gayadin in 
cash under the terms of the decree. On 
30fch March 1927, Gayadin applied for 
execution of the decree, but the applica- 
tion apjiears not to have been prosecuted 

and was consigned to the records on 3rd 
May 1927. 


On 22nd February 1929 Jagannath pai 
the sum of Rs. 60, the amount due b 
him under the terms of the decree, t 
Baijnath, son of Gayadin deceased tc 
gether \vith other sums which he owed t 
Gayadin under various other decrees an 
executed a so callel receipt referring t 
the various decrees in connexion witl 
which money had been paid, includin 
the decree of lltli January 1925, an. 
stating that nothing further was owinj 
under any of the decrees. On 12th Augus 
1930 Baijnath certified the payment o 
the sum of Rs. 60 to the Court. 

n 3rd September 1930, Baijnath ap 
plied for the execution of the decree fo 
possession of the plots of land allotted t. 
him. Jagannath objected that this appli 
cation was beyond time. The apnlicatioi 
of 3rd September 1930 was made mor. 

than three years from the last applica 
non, namely, that of 30th March 1927 
for execution of the decree, hut it wa 
claimed by the decree-holder Baijnatl 
that the application was saved from tin 
of limitation by the acknowledgraen 
of Jagannath in the receipt dated 22nf 
February 1929, which, it is alleged 


amounted to an acknowledgment of liabi- 
lity for the whole decree. 

The learned Additional Subordinate 
Judge came to the conclusion that as what 
was stated in the receipt was that Rs. 60 
are due to Gayadin by Jagannath in res- 
pect of the decree in Suit No. 4 of 1925 
Jagannath must be taken to have limited 
his acknowlelgment of liability to this 
sum of Rs 60 only, and cannot be held to 
have admitted his liability with respect 
to the whole decree. He accordingly 
found that the execution application in 
respect of the possession of the plots of 
land dated 3rd September 1930, was be- 
yond time and dismissed it. 

In appeal it is again contended on be- 
half of the decree-holder that the receipt 
executed by Jagannath on 22nd Febru- 
ary 1929, was an acknowledgment of lia- 
bility in respect of the whole decree and 
therefore saved limitation. In my opi- 
nion the view taken by the learned Addi- 
tional Subordinate Judge is correct. The 
material words of the document on which 
the decree-holder relies as an acknowledg- 
ment are as follows : 

‘'Jo hi mtthJigh Rs. 491-7-0 hahai inutaliha 
degriat zuil yaftaui munmugir zimmagi Gaya- 
din xoaJd Laltu Vrasad, Vaish, sahin Gaja 
Khera mazhur xvajib hain, aur mubligh Bs. 
215-13-6 b'lb'it mutaliba degriat zail yaftani 
Gaya Bin mazhar zimma mujh manviugir xua- 
gib ham, chunanche mainjunda Bs. 491-7-0 
mutaliba mundarja'i bala se vi ub/igh R.S.215-13-G 
yaftam Gaya Din mnjra de har baqiya mubligh 

jo yaftani manmuqir zimma Gaya- 
din rnazkur bagi rahe hain xvoh kul mutaliba 
hagar yiaqd rohru gaxoahan hashya 

asm Baxjnalh, Pisa^- xoa xvaris Gayadin se 
xuisiil pae. Ah eh habba mutaliba degriat y%f- 
tani manmuqir zimma Gayadin xoa Baijnath 
viazhur he biqi nahin raha hai. Is lixje yeh 
rasia lihhdee he sanad rahe aur xvaqt var ham 
awe.'' ^ ' 

The question for determination is whe- 
ther the above document constitutes an 
acknowledgment of the whole of the de- 
cree so as to include the portion relating 
to the possession of the plots of land. 
Each case relating to the question of an 
acknowlelgment saving limitation must 
be treated on its own merits and from the 
language used and the circumstances in 
which the acknowlelgment is made it 
must be decided whether it amounts to an 
acknowledgment, or an implied acknow- 
ledgment, of the particular liability under 
consideration. The document in question 
merely states that a certain amount has 
been paid in cash and that now nothing 
remains due by the writer to Gayadin or 
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Baijnath in respect of tiie decrees men- 
tioned (including the decree of 14th Janu- 
ary 1925). Thus the document executed 
by Jagannath on 22nd February 1919, 
contains an acknowledgment that the 
amount due under the decree in suit had 
been paid up and fcr the rest contains 
only a statement of tlie fact of the decree 
having been passed. It does not mention 
anything about tlie plots of land or that 
a^ny portion of the decree retnains un- 
satisfied. This does not ap])ear to he a 
sufficient acknowledgment tluit he was 
still liable to deliver the possession of 
certain plots under the decree. So far 

tliere is any further 
liability on Jagannath under the decree 
the wording suggests that all matters 
outstanding between Jagannath and Gaya- 
dm or Baijnatii have been settled. 

The learned counsel for the appellant 
has lulled on a judgment of a Bench of 
this Court, to wdiich I was a party, in the 
case of Bam Bilas v. Lachhmi Na'rain (l). 
This case, it is true, also related to the ac- 
knowledfiment of the existence of the de- 
cree, hut the facts apjicar to me to be 
distinguishable from tlie facts of tlie pro- 
sont case inasmuch us in tliat case the de- 
cree in (luestion was a decree for a sum 
of money duo on a mortgage and tlie ac- 
knowledgment which was contained in 
another deed of mortgage recited that the 
money was being horrowod in order to 
save the luoperty from sale under the de- 


cree in question. There was thus i 
question in that case of there being at 
other liability on the judgment- debti 
other than the jiayiuont of the sum ^ 
money decreed in the mortgage suit. Tt 
case of Beni Mailho v. llir lial Sitiyh {: 
decided by the late Court of the Judioii 
Commissioner of Oudli wliicli lias liec 
cited on behalf of tlie respondent appeal 
to me to be more in point, in tliat cai 

the acknowledgment was wiMi resiiect I 

tlie liability to pay (lio money duo on 
mortgage and it was lield that it coul 
not ho availed of to give a frosli start i 
limitation for a suit for possession of tl 
mortgaged property wliicli was subs, 
quently lirought by tl,o mortgagee, 
therefore concur in tlie finding of tli 
Court below tliat the document execute 
by Jagannath on 22nd February i;)2D : 

not sufficient acknowledgment to giv'o 

f resh staiq limitation for an applict 

(1) A.I.it ioHi Omili 1)116= 1,>W I O 5,., 

C^) 11918] 21 O.C. 1.61==.ig l.U. fiu, " 


tion for possession of the plots in ques- 
tion. The appeal accordingly fails and is 
dismissed with costs. 

li.M./U.K. Appeal dismissed, 
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Raza and Srivastava, JJ. 

Baldeo Sahai and another — Plaintifl's 
— x‘\pplicants. 

V. 

Abdur liahivi and anoihe) — Defendants 

Opposite Parties. 

Civil Revn. Appln. No. 68 of 1931, De- 
cided on 25th January 1932. 

=:-{a) Civil P. C. (1908), Sch. 2, Paras. 15 

and 16 — Neither appeal nor revision lies 
against decree in accordance with award 
even though invalid. 

The intention of para. 1C is clearly to give 
finality to a decree passed in accordance with an 
award and not in excess of or at variance with it. 
The change made in para. 15, Gl. (c) as compared 
with S. 521 of the old Code of 1882, viz. the ad- 
dition of the words “ or being otherwise invalid 
makes this clearer. The result of this amendment 
is that oven in the case of an invalid award, if 
the party concerned fails to impeach it before 
the Court making the reference or if his objection 
on tho ground of Iho invalidity of the award is 
disallowed and a decree is passed in accordance 
therewith, the awaid becomes final and the 
decree passed upon it is not open to appeal. 
Sinco an appeal is not permitted, the revision is 
also incompetent : 2U Cal. 107 (i'. C.) ; A. J. H, 
1920 [jah. 170 and Acfnms v. Great North of 
ScotiaiHi Bif. Co. (1801) A. C. 31. Hit. on. 

.. X ^ IP 168 C 1] 

(b) Civil P. C. (1908), S. 11 5- Discretion- 
Revision will not be allowed where order of 
lower Court is eminently just. 

The interference with decisions of tho lower 
Court in tho exercise of rcvisioual jnrisdicticn 
under S. 116 is a matter of discretion. Even if 
tho roxisiou weio competent, tho High Court 
would bo loath to interfere with tho decree of the 
lower Court which is cmincntlv just. 

LP 15S C 1] 

Badha Krishna and *4. C. Mukerji — 
for Applicants. 

Akhtar Hussain — for Opposite Parties. 

Order. — PlaintilY 1, Baldeo Sahai and 
his minor son Ram Dularey, plaintiff 2, 
constituted a firm known as Baldeo Sahai 
Ram Dularey which carried on money 
lending and other business. The defen- 
dants were the partners of another firm 
called Abdur Rahim Muhammad Halim. 

Tho plaintiffs instituted a suit in the 

Court of the Munsif of Sultanpur claim- 
ing Rs. 1,062 principal with interest on 

the basis of certain’lnindis. After the is- 
sues had been franunl, plaintiff' 1 for him- 
self and as guardian of Ids minor son 
plaintiff 2, and the defendants agreed to 
refer (he case to the arbitration of a 
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pleader. Accordingly the Munsif made 
an order of reference and on 8th July 1931 
the arbitrator filed an award recommend- 
ing that the suit be dismissed. There- 
upon the plaintifts filed certain objections 
against the award, only one of which 
need be mentionel. It was to the effect 
that the award was invalid because 
plaintiff 2 was a minor and no leave of 

the Court was taken by his next friend 
for referring the suit to arbitration. 

The learned Munsif relying on Hardeo 
Sahai v, Gaari Shankar (l) and Lntawan 
V. Lachya (2), held that 0. 32, R. 7, Civil 
B. C., did not apjdy to the case and no 
leave of the Court was necessary. He also 
rejected the other objections and having 
accepted the award passed a decree in 
accordance therewith. This order of the 
learned Munsif forms the subject of the 
revision before us. 

The only contention urged in support 
of the application was that the next 
friend not having obtained the leave of 
the Court to enter into an agreement for 
reference to arbitration, the order of 
reference was invalid and the Court be- 
low acted illegally in accepting the award 
and passing a decree in terms thereof. 

The learned counsel for the defendants 
disputed the correctness of this con ten- 
tion and also objected in limine that the 
decree passed by the learned Munsif was 
final and not open to question in revision 
We are of opinion that the objection 
raised on behalf of the defendant is cor 
reot and must succeed. Para. 16, Scb. 2, 
Civil P. C., (Act 9 of 1908) which corres- 
ponds to S. 522 of the old Civil P C 

\vi as follows: 

(1) Where the Court sees no cause to remit the 

award or any of the matters referred to arbitrt 

tion for re-consideration in manner aforesaid 

and no application has been made to set aside the 

juagment according^tofh’e award^ Pronounce 
Shal foHow and"nr®“‘ f Pronounced a decree 

decree exc:ptTn^rfa?a'rthe1:c' 

of. or not in accordance with th/'alard.’" 

miltedfrin 

mittedly in accordance with the award 

and not in excess of it nnr of • ^ 

with if • i. ^ variance 

y . y u ntention of the provisions 

. deoro. passed i„ 

dec^n^oMhe arbitrator. Tn aho,i„^ 

(2) A. I. R. 1914 AIL 446=36 All. G9[F. B.). 
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Jilani V. Muliamniad Ilus^an (3) a refer- 
ence was made to arbitration through 
Court. The award made by the arbitra- 
tors was accepted by the Subordinate 
Judge, who passed a decree in accordance 
therewith. On an appeal against the 
decree of the Subordinate Judge, one 
of the objections raised was that the 
award was had having reference to S. 462, 
Civil P. C., (which corresponds to the 
present O. 32, R. 7) inasmuch as a minor 
defendant’s guardian had agreed without 
leave of the Court to refer the case to 
arbitration. A Full Bench of the Punjab 
Chief Court decided that the appeal did 
not lie but suggested that an application 
might be made in revision. Accordingly 
an application in revision was filed and a 
Division Bench of that Court varied the 
decree in some respects. There was an 
appeal to their .Lordships of the Judicial 
Committee against the decision of the 
lull Bench as \vell as against the decision 
of tlie Division Bench. Their J-jordships 
discussed the scheme of tlie provisions 
contained in the Civil Procedure Code 
(Act 14 of 1882) relating to arbitration 

I’efcrence to the provisions of 
S. 522 which are substantially the same 
as those of para. 16, Sch. 2, quoted above 
observed as follows : 

“ Those words appear to be perfectly clear, 
iuejr Lordships would bo doing violence to plain 
language and the obvious intention of the Code if 
they were to hold that an appeal lies from a decree 

derrp?^ w except in so far as the 

lui fi, accordance 

with the award. The principle of finality which 

finds expression in the Code is quite in accor- 

fhi'i tendency of modern decisions in 

this country. The time has long gone bv since 
the Courts of thi^ country showed any d^isposi- 
tion to sit as a Court of appeal on awards in 
respect of matters of fact or in respect of maLrs 

tXlj cT ti)T' 

Referring to the application in revision 
which was heard by the Division Bench. 

.following remarks ; 

the 

award a revisioa would be more ob^ecUoLble 
than an a peal. If an application in revision 
were admissible in a case like the present the 

ThS I. ihuLT"'* “S'" ‘1 

These remarks seem to us to be fully 
apposite to the present case. In fact it 

seems to u, that, i( anything, tl”' .e 

“I^apply vy^ greater force in vio™ ..f 
(3) L 90-^ 29 Oal. 

(D [1891] A. C. 31. 
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the change made hy the legislature in 
Para. 15, Sch. ‘2 which corresponds to 
S. 521 of the old Code. Before the en- 
actment of the i>rescnt Civil Procedure 
Code, there existed a conliict in the deci- 
sions of the various High Courts in this 
country as to whether or not an appeal 
could lie from a decree passed in accord- 
ance witii an award which was invalid 
and illegal. At tlio end of Cl. (c), 
para. 15, the legislature have now added 
the words or being otherwise invalid,” 
which did not find a place in tlie old 
S. 521. The result of this amendment is 
that even in the case of an invalid award, 
if the party concerned fails to impeach it 
before the Court making the reference or 
if liis objection on the ground of the in- 
validity of the award is disallowed and a 
decree is passed in accordance therewith, 
the award heconios final and the decree 
passed upon it is not open to appeal. 
Tims the aniendnient gives further etYect 
to the principle of tinality enunciated liy 
their Lordships in the passage quoted 
above. We are supported in this opinion 
by a decision of tlie Lahore High Court 
in lidllcishiui v. Sodayi Siytyh (5), in 
which a number of other decisions in 
support of the same view have been cited. 
It might ho pointed out that one of the 
objections raised against the validity of 
the voforonco of the award in tlio case of 
Ghulom Jilditi \\ Muhmnmad Jfussuni'S) 
was idoutically the same as the one raised 
before us. If, as liold hy their Ijordsliips 
of the .ludicial Committee, revision in 
that case was incotupotont, it would ho 
much nioro so under the present Code in 
whicli tlio scope of para. 15 has been on- 
lavgod as pointed out above. 

\\ 0 sluuiid also add that intoi forenco 
with decisions td the lower Court in the 
exeicisoof vovisioiial jurisdiction under 
b. 115, Civil l\ C., is a tnattor of iHsove- 
tion. I'jven if tlio revision were com- 
petent wo would holoatli to interfere with 
lie docroooftlio lower Court which is 
nmnontly just. As stated before plain- 
tit 1 made the reference, took his chance 
before the arbitrator, and, now that the 
aw-ard has gone against him, seeks to go 
bohm 111 under the cover of Ids ndnor 
son on tlm basis of a teehidoal plea. 

Iho ap|)lieation must therefore fail and 
13 dismissed with costs. 

[o) A. I u. neju .I7u^iui i c ^ vi - 
Lalu 871. • ' • 
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Wazir Hasak, C. J. akd Sbivas- 

tava, j. 

Bnipiath and anothey — Plaintiffs — Ap- 
pellants. 

V. 

Maharaj Bahadu}' and others — Defen- 
dants — Respondents. 

Second Appeal No. 114 of 1931, Deci- 
ded on 4th February 19r2, against decres 
of Disfc, Judge, Gonda, D/- 13th Decem- 
ber 1930, 

^ (a) Hindu Law — Joint family — Ancestral 
property— Self-acquired property of father 
coming into hands of sons forming joint 
family is not joint family property. 

In Hindu law the term “ancestral ’ in its tech- 
nical sense can apply only to property belonging 
to tho graudfathtr and his ascendants in the 
male line. 

Tho seU acquired property of a Hindu father 
when it devolves on his sons who form members 
of a joint Hindu family cannot iu their hands bo 
regarded as joint farniiy property and each son 
can alienate his share on the death of tho father: 
85 CdL 1080, IleJ.; A. I. R. 1931 Oudh 103 and 25 
MatL 078 (P.O.J, Dist. [P 159 C 2] 

(b) Hindu Law — Joint family — Ancestral 
property— Issues have interest by birth. 

In tho case of ancestral property under the 
Mitakshara law, the sons, grandsons, and great- 
grandsons of the person who inherits it, are en- 
titled to an interest iu such property by birth. 

[P 159 C 2] 

Ali Zaheer and Ghulavi Imam — fov 
Appellants. 

Badha Krishyta and Muhavimad Hus- 
saiyi — for Respondents. 

Judgment. — This is a plaintiffs appeal 
against tho decree dated 13lh December 
1930 of tho learned District Judge of 
Gonda, atfirming tho decree, dated 30th 
April 1929 of tho Additional Subordinate 
Judge of that place. It arises out of a suit 
for sale on foot of a mortgage deed dated 
8th October 1918. The mortgage deed 
was executed by one Shiam Behari who 
is now dead and related to a 1 anna share 
in village Katha Alafi in the Gonda Dis- 
trict. Shiam Behari was one of the four 
sons of Munshi Baijnath who was at one 
time in Government service in the Gonda 
District. Tho names of the other three 
brothers of Shiam Behari ate Lai Behari, 
Fateh Behari and Kishen Behari. Lai 
Behari is also dead and has left a son, 
Maharnj Bahadur. Maharaj Bahadur, 
Fateh Behari and Kishen Behari defen- 
dants 1 to 3 respectively were impleaded 
as voprosontat i\ es of tho decease<l mort- 
gagiu-. Shiam Behari. These defendants 
vo>istod the suit, amongst others, on tho 
ground that tho property in suit was the 
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joint anscestral property of all the four 
sons of Munshi Baijnath and that the 
mortgage by Shiam Behari alone was in- 
competent. 

Both the lower Courts have found that 
Munshi Baijnath in 1891 when he was 
enaployed as a Tahsildar in the Gonda 
District, purchased a 4 annas share in 
village Katha Mafi in the name of his 
three sons. Lai Behari, Fateh Behari and 
Kishen Behari. Shiam Behari was born 
subsequent to this purchase. After his 
birth his name was also recorded as a co- 
owner in respect of the 4 annas share 
along with his three brothers. It has 
been found that Munshi Baijnath had no 
other means of income except his salary, 
that at the time of the purchase his three 
sons were minors and that the property 
was purchased by Munshi Baijnath be- 
narai in the name of his sons. It has 
further been found that Shiam Behari 
and his three brothers were joint in estate 
and no separation ever took place amongst 
the brothers. As a result of these find- 
ings of fact, the Courts below arrived at 
the conclusion that the 4 annas share in 
village Katha Mafi was the self-acquired 
property of the father and on the latter’s 
death it became the joint ancestral pro- 
perty in the hands of his sons. It was 
therefore held that Shiam Behari was in- 
competent to transfer by mortgage any 
portion of the property. 

The learned counsel for the plaintiffs- 
appellants has not disputed the correct- 
ness of the findings of fact stated above 
which are conclusive in second appeal. 
He has however challenged the correct- 
ness of the conclusion drawn by the 
learned District Judge about the property 
in the hands of Shiam Behari and his 
brothers being joint ancestral property and 
about Shiam Beha i’s incompetence to 
mortgage his one-fourth share. 

The rule that the individual interest of 
a coparcener in a joint family is not 
alienable is a corollary from the princi- 
ple that according to the true character 
of a Mitakshara joint family, no indivi- 
dual member of that family can predicate 
that he has a certain definite share in the 
joint and undivided property of the 
family. It therefore becomes necessary 
to find out whether the self-acquired pro- 
perty of tlie father when it devolves on 
his sons who form members of a joint 
Hindu family can in their hands, be re- 
garded as joint family property, Accord- 


Oudh 15f> 
mg to the well recognised classification 

of joint family property, it may be divi- 
ded into three broad heads; (l) ances 
tral property; (2) property acquired 
with joint exertion or with the aid of 
joint funds: (3) self-acquired property 
thrown into the common stock. 

Admittedly the share in question does 
not fall under any of the last two heads. 
The question therefore arises whether it 
can be regarded as ancestral property. 

In Sastri's Hindu Law, Gth Edn., 

p. 310, the learned author observes as- 
follovvs; 

“ The Sanskrit word for ancestral is paitamah't 
meaning, belonging to pitamaha. This word 
pitjimaha though it is ordinarily applied to tho 
father s father, means in the plural number, all 
the paternal male ancestors of the father in tho 
male line, how high soever” 

m Hindu law the term '^ances- 
tral” in its technical sense can apply 

only to property belonging to the grand- 
father and his ascendants in the male 
line. In Atar Singh v. Thakar Smgh (l), 
their Lordships of the Privy Council also 
have held that unless lands come to a 
person by descent from a lineal ancestor, 
they cannot be deemed ancestral in Hindu 
law. It is also important to note that in 
the case of ancestral property under the 
Mitakshara law, the sons, grandsons and 
great-grandsons of the person who inhe- 
rit it, are entitled to an interest in such 
•property by birth. According fco the 
Mitakshara “property in the paternal or 

grandpaternal estate is by birth,” Mitak- 
shara Ch. 1, S. 1, para. 27. Colebrooke’s 
translation of-the word paitamaha, in this 
passage as ancestral is not accurate. Its 
literal and more correct translation is 
grandpaternal. Admittedly the property 
in question in the present case was the 
self-acquired property of Munshi Baijnath. 
His sons had no interest therein by birth. 

It cannot therefore be regarded as their 
ancestral property. Shiam Behari had no 
son. If he had a son born to him, the 
property, as regards the rights of the 
sons, could be described as ancestral pro-' 
perty. But it would be quite incorrect 
to describe it as ancestral property in the 
hands of Shiam Behari. 

The learned counsel for the defendants- 
respondents has placed strong reliance on 

(1) L19081 35 Cal. 1039=35 I. A. 206=G I. 0. 

721=42 P. R. 1910 (P.C.). 
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our decision in Mt. Lakhpati v. Par- 
meshioar Miara (2) and on the decision of 
their Lordships of the Privy Council in 
C. Venkcn/ifamrna Garu v. C, Veiikata- 
rama Nayyamyna (3) in support of his 
contention that the property in suit in 
the liands of the sons of Munshi Biijnatli 
must be held to be ancestral. These cases 
can be regarded as authority only for what 
they actually decide. In Mt. Lakhpati 
V. Parmeshwar Misra (2), the self -acqui- 
red property of the -father had devolved 
on his sons who were members of a joint 
Hindu family. On the death of one of 
these sons, competition arose between his 
widow and his surviving brothers and it 
was decided that the property was held 
by the brotiiers jointly with benefit of 
survivorship and that the interest of the 
deceased son would go to his surviving 
brothers and not to the widow. We have 
been unai>lo to discover one word in our 
judgment in this case to justify the con- 
tention that the property in the hands 
of sons was iiold to be joint family pro- 
perty. Wo had referred to the decisions 
of their Lordships of the Privy Council 
in Katajna Natchier v. Moottoo Vijaya 
Ilagayidha (l); Joijenrlra Dhupati v. Nit- 
yanand Mayisingh (5) and C. Veiihay^ 
yavima Guru x. C. Vcnkatarama Nii\h 
yamvia (3), and on the authority of these 
decisions, all that wo actually decided 
was that the jn-oporty was held by the 
sons as joint tenants subject to the rule 
of survivorship. Referring to the last- 
mentioned case, wo took cire to say that 
it was not necessary for us to enter into 
a discussion as regards the true import of 
the word ‘ ancestral” as used by their 
Lordships in a i)assage quote! by us from 
their judgment. It is hardly necessary 
to point out that though in some respects 
there is a rosomblanca between a Mitak- 
sbara coparcenary and an estate in joint 
tenancy, yet they materially diller in 
many respects. To say that the sons held 
as joint tenants subject to the incident 
of survivorship is very dilToronb from say- 
ing that tliey hold it as coparcenary pro- 
perty without the right of alienating 
their share . 

Ini'. Vciikayyaviyna Garu v. C. IV/?- 
ka tarinna Na yifamt na (3). the (pu^stion 

t‘2j A. 1. ii. PJ U O.uiu = 1. U. 114=5 

Luck. G:U. 

(a) LlUO'l 25 Miul. 07S=2i) I. A. 15G (I'.G.). 

(1) 118G21 <) M. I. A, 5;19 (P.C.). 
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was as regards property inherited by the 
grandsons from their ancestral grand- 
fatlier, It was held that 

“ iQ the bands of the grandsons, H was ancestral 
property which had devolved on them under the 
ordinary law of inheritance” 

and that they held it jointly with the 
benefit of survivorship. But in view of 
the meaning given to the word "ances- 
tral” by their Lordships of the Judicial 
Committee in the later case of Alar Singh 
y. Thakur Shigh (l), referred to above, it 
is difficult to say that their Lordships in- 
tended to use the word ‘‘ancestral” in rela- 
tion to the maternal grandfather’s estate 
in its technical sense. It is not neces- 
sary for us to enter into an elaborate dis- 
cussion of this decision as the case before 
us does not involve any question regard- 
ing the estate of a maternal grandfather 
and has therefore no direct bearing on 
the present case. 

Lastly it is admitted that on the death 
of Munshi Baijnath the property in ques- 
tion devolved on his sons according to the 
ordinary rules of succession and not by 
right of survivorship. Each son therefore 
inherited a definite share in the property. 
This would clearly distinguish it from 
a case of joint family property in respect 
of which it is impossible for a coparce- 
ner to say that he has any definite share. 
Therefore the reason underlying the rule 
that the individual interest of a coparcener 
cannot he tiansferrod does not exist in 
the case. 

For the above reasons we are of opinion 
that tlie share in suit was not held by 
Shiam Behari as joint family property 
and that there was nothing to prevent 
his making a mortgage of it. 

We would accordingly allow the appeal 
set aside the decision of the lower Court 
and decree the plaintiffs olaim for Rupees 
2,363-10-0 together with intei'est at 12 
annas per cent per mensem from the date 
of suit till six months from today and 
future interest till the date of realization 
at 8 annas per gent per mensem together 
with costs in all the Courts. If the money 
is not paid by the date fixed, the mort- 
gaged property shall he sold. A decree 
for sale in the proscribed form will be 
preparod hut the provision as regards the 
personal decree will be scored out. 

Appeal allowed^ 


B,Y. K.K. 
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9 

Durga Prasad 
alias 

Rain Rataii 


Ragliuuaudau Sheonandaulal 


Lai 


V. 

Nand Kishore and Bespon- 

dents. 

Execution Decree Appeal No. 17 of 
1930, Decided on 21tli August 1931 
against order of Sub-Judge, Unao D^- 
30th April 1930. 

Transfer of Property Act (1882) S. 27— 
Award in respect of religious endowment 
agreed by parties, as binding providing for 
appointment of sons of dedicator as mana- 
ger each for term of 21 years, in succession 
and after them eldest son of each of these 
sons, each for same term-EIdest son of 
dedicator acting as manager for 21 years— 
becond son dying before expiry of term of 
21 years and third son dying before second 
son-Princip e underlying S. 27 held appH- 
cable and eldest son of first son of dedicator 
was entitled to succeed as manager after 
death of second son. 

An award iu respect of a religions endowment 
which was agreed by the parties as binding bet- 
ween them, appointed the eldest son Z), the dedi- 
cator, as the first manager and directed that he 
was to retain management for 21 years, and 
after the expiry of the D's term of office appointed 
his younger brother R as manager for 21 years 

and further provided that after the expiry of the 

period of R s managership, S, the third son of the 
dedicator, was to be manager for 21 years there- 
after the eldest son of D, then the eldest son of R 
and then the eldest son of S and so on. R died 
before the completion of the full terra of 21 years 
S had predeceased R. The eldest son 'of R 
claimed the right of management for the un- 
•expired portion of the term of 21 years. 

Ideld : that the right of managership given to 
R was personal to him. The awaid contem- 

plated the descent of managership to the frrand- 

■sons of the dedicator only in the order laid^'down 
therein after the cycle of managership of sons 
was complete. The principle underlying S 27 

subsequent 

Tt' rerulforii^dLTbef 

his term of managersht and^of q 

R was to accelerate the suceesstu 

•son of D succession of the eldest 
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Hai’i Har 
Prasad. 


Debi Bhagwati Uma 
Shankar Shankar Shankar. 


D. K, 


M. Wasim for Respondents. 

Judgment.— It will be convenient tn 
give a short pedigree showing the rek 
tionship of the parties : 
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Nand Newal Kishore. 
Kishore. 


Prem 

Kishore. 


I 

J agat 
Kishore. 


Lachman Prasad created an endowment 
m favour of an idol Sri Thakurji, the 
terms of which are embodied in’ two 
documents described as ‘beosthapatra and 
arpanpatra.’ It appears that there was 
some dispute after the death of Lachman 
Prasad which resulted in a reference to 
arbitration. The arbitrator’s award is 
dated 24th March 1915. The parties are 
agreed that this award is binding bet- 
ween them. 

Eaghunandan Lai obtained a decree 
against Nand Kishore, Newal Kishore 
Prem Kishore, -lagat Kishore and Hari 
Har Prasad, and in e.xecution of it ob- 
tained delivery of possession over a one- 
third share in a grove in village Lachnii 
Khera. Nand Kishore and Newal Kishore, 
two of the judgment-debtors, made an 
application to have the proceedings re- 
garding delivery of possession set aside 
on the ground that the grove in question 
was endowed property in favour of Sri 
Thakurji by virtue of the award above 
mentioned. In the course of the objec 

tion proceedings, the decree-holder Ea«hu- 

nandan Lai died and the names of his 
three sons, Debi Shankar, Bhagwati Shan- 
kar and Uma Shankar, were substituted 
m his place. They denied that the grove 
in dispute was endowed property. They 

also set up an alternative case that even 

if the grove in question were held to be 
endowed property they were entitled to 
retain possession of it as managers 
The Subordinate Judge of Unao upheld 
he judgment-debtor's objection Lbout 

the otove being endowed property. This 
decision was upheld by this Court, but 
the case was remanded for an inquiry 
whether the decree-holders had a right of 
possession over the grove as managers 
The learned Subordinate Judge, relying on 
the arbi rator s award, has held that the 
managership since the death of EaMiu 
nandan Lai has vested in Nand Kishore 
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the eldest son of Durga Prasad. He has 
accordingly allo^ved the judgment-debtor s 
objection. Debi Shankar, the eldest son 
of Paghunandan Lai, has preferred the 
present appeal against this order of the 
Subordinate Judge. 

The only question ^vhich requires de- 
termination in this appeal is ^vhether the 
right of managership since the death of 
Eaghunandan Lai vests in Debi Shankar 
or in Nand Kishore. Vv’e have already 
stated that the parties are agreed before 
us that the arbitrator’s award is binding 
between them. It is also the common 
case of the parties that. Lachman Prasad 
had appointed his eldest son Durga Prasad 
alias Earn Eatan as the first manager 
and had directed that he was to retain 
management for 21 years. The arbitrator 
in his award held that the period of 
21 years having expired, and Durga Pra- 
sad alias Earn Eatan being no longer fit 
to act as mamgor in future, another 
manager should be appointed. He accord- 
ingly appointed Eaghunandan Lai as 
manager for 21 years in place of Durga 
Prasad. The award further provides as 
follows : 

“ After the expiry of the period of Raghunan- 
clan Lai’s mauagcrslnp, Sheonaiulan I.al will bo 
appointed manager for 21 years; Uioroaftor the 
eldest son of Durga Prasad and then the eldest 
son of Raghnnandan Lai and after that the 
eldest son of Shoonandaii Lai and so on. This 
rule shall always bo observed. ” 

Eaghunandan Lai continued as manager 
of the endowed property from the dato of 
the award, but ho died before completion 
of the full term of 21 years for which he 
had been appointed manager. Shoonan- 
dan Lai, the third son of Liichman Prasad 
predeceased Eaghunandan Tjal. The ques- 
tion therefore arises : \Ylio is entitled to 
succeed as manager after the death of 
Eaghunandan Lai ? 

The first contention urged on behalf of 
the appellant is that ho as the eldest son 
of Eaghunandan Tjal is entitled to bo the 
manager of tho endowment for the un- 
expired portion of the 21 years’ terms of 
managership of his father. It is argued 
that tho intention of the arbitrator, iiv 
the passage of tho award which wo have 
reproduced above, is that oaoh of the 
three branches of the sons of Lachman 
Prasad was to hold the managomout of 
the property for a period of 21 yoars. 
Wo regret we are unable to accede to this 
argument. It seems to us clear that tho 
right of managership given to Eaghunan- 
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dan Lai was personal to him. The refer- 
ence to Eaghunandan Lai in the passage 
quoted above cannot possibly include his 
son because the award clearly contem- 
plates the descent of managership to the 
grandsons of Lachman Prasad only in the 
order laid down therein after tho cycle 
of managership of the sons is completed. 

Next it was contended that the award 
makes no provision for the case of any of 
the managers dying before the completion 
o* his term of 21 years. It was argued 
that there being no provision for such a 
contingency as had actually arisen in the 
present case, it should be left to the • 
managing committee of the endowment 
known as the Dhavma Sahha to determine 
the succession to the managership after 
the death of Eaghunandan Lai. Eeliance 
was placed upon the following condition 
of the ‘arpanpatra’ in support of this 
argument : 

“ Condition No. 10.— '"^Vhen anything new 
which is not laid down cither in the beosthapatra 
or this deed arises, it will be given effect to only 
after it has been decided by the Dharma Sahha. '* 

Having given our careful consideration 
to the argument we regret we cannot see 
our way to accept it. The award pur- 
ports to lay down a complete course of 
succession to the managership. We must 
give effect to the award with all its legal 
implications. Though the award pro- 
vides that the managership is to devolve 
on tho next successor after it has been 
held by the previous one for 21 years,, 
yet the effect in law of the failure of the 
prior interest is to accelerate the sub- 
sequent interest even though the failure 
may not have taken place in the precise 
manner laid down in the award, S. 27» 
T. P. Act, provides : 

“Where on a transfer of property an interest 
therein is created in favour of one person, and 
by the same transaction an ulterior disposition 
of tho same interest is made in favour of another, 
if the prior disposition under the transfer shall 
fail, tho ulterior disposition shall take effect upon 
tho failure of tho prior disposition, although the 
failure may not havo occurred in tho manner 
contemplated by tho transferor. ” 

“ But whore tho intention of the parties to the 
transaction is that tho ulterior disposition^ sh^) 
lake effect only in tho event of tho prior disposi- 
tion failing iu'a particular manner, the ulterior 
disposition shall not take effect unless tho prior 
dispositioxi fails in that manuor. ** 

The same rule has been stated in 

Halsbury's Laws of England, Vol. 28, 

Pava. 1188, as follows : ^ 

“ The effect of failure of a prior life-inteiost or 
other particular interest through the donee ot 
that interest being dead or prevented by law from 
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taking the gift, for example owing to the attesta- 
tion of tho will by him ov his spouse, or throu'^h 
revocation by codicil, disclaimer, forfeiture, or 
lapse, is to accelerate the subsequent interests 
which are limited to take effect on the regular 
determination of that prior interest, the Court 
construes gifts of such interests as intended to 
take effect on the failure or determination of the 
prior interest in any manner. This rule applies 
both to real and to personal estate. ” 

Such a failure of a prior gift however does 
not accelerate a subsequent executory limitation 
noh taking effect merely on tho determination of 
the prior interest; and subsequent gifts cannot 
be accelerated where the persons who are to take 

under them are only contiugeutly ascertainable 
at a future date. *’ 

We are of opinion that the principle 
underlying the rule enunciated above ap- 
jplies to the case. The intention of the 
arbitrator clearly was that the ulterior 
disposition is to take effect on failure of 
the prior one and not that the ulterior 
disposition is to be ineffectual unless the 
previous manager has completed his full 
term of 21 years. We think that the 
only proper construction to be placed on 
the award is that the subsequent disposi- 
tion takes effect as soon as the prior dis- 
position fails, whether by eMax of time 
or otherwise. Condition No. 10 of the 
arpanpatra’ cannot be applied to the 
award. Even if we assume it to be ap- 
plicable there is no occasion for its appli. 
cation, if the construction which we have 
placed upon the award is correct. 

The result therefore of Eaghunandan 
Lai having died before completion of bis 
full term of managership, and of Sheonan- 
dan Lai having predeceased him, is to 
accelerate the succession of Nand Kishore 
the eldest son of Durga Prasad. 

We are of opinion that the decision of 
the lower Court is correct. The appeal 
fails and is dismissed with costs. 

R.m./r.k. Appeal dismhsed. 
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Wazir Hasan, C. J. and 
Srivastava, J. 

Bhaiya Mohammed Azim Khan 
others — Plaintiffs — Petitioners. 


and 


V. 


Baja Mumtaz Ali Khan — Defendant— 
)pposite Party. 

Privy Council Appeals Nos. 18 and 19 
f 1931 and Civil Misc. Appeals Nos. 291 
nd 292 of 1931, Decided on 21st Sep- 
smber 1931. 

(a) Civil P. C. (1908), Ss. Ill and 109 (b)- 
hief Court of Oudh is High Court within 


meaning of S. 109 (b), though not under 

Clauses Act 1897) S 3 (9d\ 
Though the Chief Court of Oudh ’ j. I' 

High Court of the nature described ia S. in ypV 

it IS a High Court within the meaning of’ 

first part of Cl (bj, S. 109, inasmuch as"" it mis 

(b) Civn P. C. (1908), S^ol-s'’ 

Courts Act, overrides S. 109 Civil P C 
regarding appeals to Privy Council-Appeal 
from judgment of single Judge lies to r 1 u 

Hie general provisions in respect of the nrn- 
cedure of appeals to His Majesty in Council 
enacted in S. 100. Civil P. C., Inust gu-e nla ' ’ 

any special jurisdiction or power conferred 1° 
any special form of procedure prescribed bv or 
under any other law for the time beine^M 
force. S. 12, Oudh Courts Act (1925), abrogates 
the general provisions of S. 109, Civil P C 
Under S. 12, Oudh Courts Act, an appeal from a 

judgment of a single Judge lies to a Bench of 
s. 109 (b). Civil R c lerc'^il' 

"‘“‘“‘“-Special law 

Whore a conflict arises between the special 
law and the general law the special law must 

[P 164 C 1] 

_ Sita Bam and B. P. Misra~(or Peti- 
tioners. 

H. Hnsein, Alahabir Prasad Srivas- 
tava, M. Wasira and Khaliqnzzama — for 
Opposite Party. 

. ^ In these applications 

prayer is m^le for leave to appeal to His 
Majesty m Council from the decree of 

Nanavutty J dated 23rd December 

1930, by which the applicant’s suits were 
dismissed. 

The jurisdiction to entertain suits in 
which those decrees were made was con 
ferred upon this Court by the special law 
enacted in S. 7, Oudh Courts Act 

and by S. 10 of the same Act that juids- 
diction was to be exercised by a single 
Judge of the Court. The Court has not 
made any rule to the contrary 

It is contended that these applications 
are maintainable under S 109 Pi fM 
Civil P. 0., 1908 I. i. „bv i 

provisions of S 111, Civil P. C.. are not 
applicable to this case because they ha - 
apeals to His Majesty in Council from 
the decree of one Judge of a High Court 
established under the Indian High CourH 
Act, 1861 or the Government of Tn i 
A.l, 1916, Th. Obief Com „ °0,8|f “ 
not such a High Court. It is agreed tLf 
though this Court is not a High Court ff 
the nature described in S 111 ^ 

a High Court within the meaning of \he 
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first Ravt of Cl. (b), S. 109, .nasnnich as 
it falls within the definition of a High 
Court given in S, 3, sub-S. (24), General 
Clauses Act (10 of 1897). It appears to 
us that if there were nothing else these 
applications would he .maintainable 
under Cl. (b), S. 109, and an appeal 
from the decree of Nanavutty, J., dated 
23rd December 1930, shall lie to His 
Majesty in Council. But the law does 
not rest th.ere. The general provisions 
in res]>cct of the procedure of appeals to 
TIis I\Iajesty in Council enacted in S. 109, 
Civil P. C., must give place to 

any special jurisdiction or power conferred or 
any special form of procedure prescribed by or 
under any other law for the time being in force 
vide S. 4, sub-S. (1), Civil P. 0.” 

I'^or the purpose of ascertaining such 
jurisdiction or procedure as abrogates the 
general provisions of S 109, we are re- 
ferred to S. 12, Oudh Courts Act, 1925. 
Sub-S. (l), S. 12, is relevant and is as 
follows ; 

" Except as otherwise provided by any enact- 
ment for tho time being iu force, and appeal 
from any original decrco or from any order 
against which an appeal is permitted by any 
law for tho time being in force made by a single 
Judge of tho Chief Court shall lie to a Bench 
consisting of two other Judges of tho Chief 
Court." 

As regards tho subsection just now 
quoted, it is argued on behalf of tho ap- 
plicants that tlie sul>stantivo jirovisions 
of the sulisection are expressly made 
sulqoet to any provision to tho contrary 
in any enactment for the time being in 
force and that enactment is to he found 
|in Cl. (h). S. 109, Civil P. C. It seems 
[that if tins construction of sub-S. (l) 
'were accepted, tho result would be a 
conllict between tho general law enacted 
in Cl. (b), S. 109, and tho special law 
enacted in sub-S. (l), S. 12, Oudh Courts 
Act. But if such a conllict does arise, 
it seems to us that tho special law must 
prevail. This should be so both on tho 
general prinoii)loof interpretation f/cJicru- 
U<i spcciaUbusnon dero(f(iut and under the 
provisions of S. 4, Civil P. C. But apart 
fiom that, we think that tho exception 
anado to tho substantive procedure as to 
^appeals from a decree of a single Judge 
iOf the Chief Court is subject only to such 
provisions of any other enactment for 
the time being in force as prescribes for 
an appeal from a decree of a single Judge 
of tho Chief Court to some Court other 
than a Bench consisting of two Judges 


of the same Court. The provisions of 
Cl. (b), S. 105 do nob appear to us to 
embrace such a procedure. They only 
refer to procedure for appeals to His 
Majesty in Council in general and con- 
tain no reference in particular to a de- 
cree of a single Judge on the Chief Court 
of Oudh. 

We accordingly reject these applica- 
tions with costs. 

B.V./r.k. Ai) 2 )Iicatio}js disinisisefL 
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Stuart and Raza. JJ. 

Mnzaffar AU Kliaii — Assessee. 

V. 

Comynissioner of Income-tax, U. P. 

Civil Ref. No. 2 of 1929, Decided on 

10th Mav 1929. 

% 

Income-tax Act (1922), Ss. 23 (4) and 66 
— Question whether there is compliance 
with all terms of notice is not question of law 
—Evidence not sufficient to determine as- 
sessment — Income-tax Officer can proceed 
under S. 23 (4). 

Where the accounts or documents or evidence 
produced by the assessee do not furnish suffi- 
cient material for an assessment and iu parti- 
cular if they so far from revealing the income 
intentionally falsify the income, it is open to 
the Income-tax Ofticer to make an assessment 
under S. 23 (4) for the assessee has failed to 
comply with all tho terms of the notice. 

Tho question whether there has been a com- 
pliance with the terms of the notice is not a 
question of law but a question of fact. Further 
whether tho evidence before the- Income-tax Ofii- 
cer is sufficient to justify him in rejecting tho 
accounts of the assessee is also a question of 
fact. IP 1G5 C 1] 

Judgment. — This is a reference to the 
Chief Court under S. 66, Cl. (2), Income- 
tax Act (Act 11 of 1922). The facts are 
stated in tho order of reference. It is 
suiViciont to note here that the assessee 
in 1925-26 filed no return. His assess- 
ment was then made under the provi- 
sions of S. 23 (4). In 1926-27 he also 
filed no return. His assessment was 
again made under S. 23 (4). In 1927-28 
he filed a return of Rs. 2,293. He 

was called upon to produce accounts 
under the provisions of S. 22 (4). As ho 
did not do so his assessment was again 
made under S. 23 (4). In 1928-29 he made 
a return and produced accounts but the 
Income-tax Officer considering that the 
income disclosed in tho accounts had 
been intentionally understated proceeded 

to assess on the i927-2S figures with a 
slight addition. The assessment was 
said to be made under S. 23 (3), It is in 
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regai-d to that assessment that this re- 
ference has been made. 

Cnder the Act the procedure is as fol- 
lows: The assessee when called on must 
make a return. If the Income-tax autho- 
rities are not satisfied with the entries 
in the return they can call on the as- 
sessee to produce such accounts or docu- 
ments or such evidence as tl^ey may re- 
quire. If those accounts or documents 
or evidence furnish sufficient material for 
an assessment, the assessment should then 
be made under S. 23 (3), but if those ac- 
counts or documents or e\ idence do nob 

durnish sufficient material for an assess- 
!ment. and in particular if they so far from 
jrevealing the income intentionally falsify 
the income, it isopen to the Income-tax 
Officer to make an assessment under 
S. 23 (4), for the assessee has failed to 
comply with all the terms of the notice. 
The Income-tax authorities can then fur- 
ther take action under the provisions of 
S. 2S, Income-tax Act, or under S. 177, 
I. P, C., against the assessee. This is the 
procedure. 

The question remains whether a Iligli 
Court has any jurisdiction to interfere 
with the decision of the Income-tax 
authorities as to whether there has been 
a compliance with the terms of the 
notice. In our opinion this is not a 
question of law but a question of fact. 
We have been asked by the Commissioner 
of Income-tax to determine whether the 
evidence before the Income-tax Officer 
was sufficient to justify him in rejecting 
the accounts of the assessee. We do not 
consider that this is a question of law. 
It is a question of fact and as it is a ques- 
tion of fact we can express no opinion on 
it. As this reference was made at the 
instance of the assessee we direct that 
he pays the costs of the reference. We 
fix the costs of the Government Advocate 
at Rs. 100. 

p.n./r.k. Order accordingly. 
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Wazir Hasan, C. J. and E-aza, J. 

Brij Nath Shargha and others — Defen- 
dants — Appellants. 

V. 

Lal'shmi Narain Kaul — Plaintiff — 
Piespondent. 

Second Appeal No. 64 of 1931, Decided 
on 1st February 1932, against decree of 
Addl. Dist. Judge, Lucknow, D/-20bh Oc- 
tober 1930. 


❖(a) Civil P.C. (1908), O. 22, R. 1-Remedy 
for wrongful act can be pursued against estate 
of deceased wrong-doer, where property be- 
longing to another or its proceeds have been 
appropriated by deceased — Test to deter- 
mine liability stated— Succession Act G925) 
S. 306. 

cases in which apart from questions 
of breach of contract, expressed or implied a 
remedy for a wrongful act can be pursued against 
the estate of a deceased person who has done the 
act, are those in which property, or the proceeds 
or value of property, belonging to another, have 
been appropriated by the deceased person and 
added to his own estate or moneys. In such 
cases whatever the original form of action, it is 
in substance brought to recover property or its 
proceeds or value, and by amendment can bo 
made such in form as well as in substance. In 
such cases the action though arising out of a 
wrongful act, does not die with the person. The 
property or the proceeds or value which, in the 
lifetime of the wrongdoer, could liave been re- 
covered from him, can be traced after his death 
to his assets and recaptured by the rightful owner 
there. Bat it is not every wrongful act by which 
a wrongdoer indirectly benefits tliat fall's under 
this head, if the benefit does not consist in the 
acquisition of property, or its proceeds or value. 
Where there is nothing among the assets of the 
deceased that in law or in equity belongs to the 
plaintiff, and the damages which have been done 
to him are unliquidated and uncertain, the exe- 
cutor of a wrong doer cannot be sued merely be- 
cause it was worth the wrong doer’s while to 
commit the act which is complained of, and an 
indirect benefit may have been reaped thereby : 
Phillips V, Homfrari, (168^) 24 Ch. D. 439, FolL 

[P IGG C 21 

(b) Hindu Law — Debts — Loss due to breach 
of trust held not avyavaharika. 

Where the essence of a transaction between 
two Hindu brothers is that one stands in the 
position of a trustee to the other then if any loss 
is incurred by one, by reason of the breach of 
trust on the part of the other, the duty to make 
good the loss is highly moral and lawful and the 
other has to repay that loss. Such debt is not 
avyavaharika and the obligation to repay the 
loss is binding even on his estate : 30 Cal. 8G2, 
Rel. on. [P 107 C 1 ] 

(c) Interest — Interest should not be al- 
lowed, where decree awards damages. 

Where the decree in its very nature is oue for 
damages no interest should be allowed on such 
damages. [P 157 q 1 ] 

H. Husain— (ov Appellants. 

Makiind Behari Lai — for Respondent. 

Judgment.—This is the defendants’ 
appeal from the decree of the Additional 
District Judge of Lucknow, dated 20th 
October 1930, affirming the decree of the 
Subordinate Judge of Malihabad, dated 
10th February 1930, except in the matter 
of a small sum of money for interest 
which the Court of first instance had 
refused to award to the plaintiff but 
which the learned Additional District 
Judge has allowed. 
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-Tlie facts of this case are very simple. 

There wore four brothers, two of whom 
were Sri Krishen Kaul and Bishuhath 
Shargha. The difference in the caste 
name was due to the adoption of one of 
them. Sometime ago Pandit Sri Krishen 
Kaul handed over a box for safe custody 
to his brother Pandit Bishunath Shargha. 
The box contained jewellery and gold 
coins. But the box when opened after it 
was returned by Pandit Bishunath 
f^harghato Pandit Sri Kishen, did not 
contain a number of the articles which it 

lad ouginaliy contained when it was 
( elivered to the former by the latter, 

here is no dispute in this case now as to 
what the missing articles were nor as to 
their value. Pandit Sri Krishen Kaul 
died in January 1928 and the suit out of 
which this appeal arises was instituted 
by his legal representative against Pandit 
Bishunath Shargha. During the pen- 
dency of the suit. Pandit Bishunath 
bhargha also died and in the array of 
defendants were then impleaded his re- 
presentatives. 

The Courts below have given a decree 
to the plaintiffs against the defen- 
dants for a sum of Rs, 2,26*1 as represent- 
ing the value of the missing articles. 

In support of the appeal before us, 
three points were argued by the learned 
counsel for the appellants : (l) that the 
finding of the lower appellate Court that 
there existed a contract between the two 
brothers for the repayment of the value 
of the missing articles is not based on 
evidence ; (2) that the suit abated on the 
death of Pandit Bishunath Shargha and ; 
(3) that no decree could be passed 
against the defendants because Pandit 
Bisiiunath Shargha must be deemed to 
have been guilty of criminal bi'each of 
trust, it being admitted that he and the 
present defendants formed a joint Hindu 
family governed by the Mitakshara law. 

As to the first point, very little need 
ho said. The learned Additional District 
•fudge on the question of contract refers 
both to oral and documentary evidence 
and at the hearing of the appeal we were 
taken througli that evidence. Wo are 
unable to hold that there is no evidence 
m support of the finding though it may 
be reasonably urged that there is no suni- 
cient eyidonco. The finding is tliereforo 
conclusive m second api»oal. Be that 
as It may, it seems to us that on the facts 
admitted and found by the lower appel- 


late Court, the position in which the two 
brothers stood with regard to the box in 
question, was one of trust which the 
giver of the box reposed in the taker of 
it. The subsequent disappearance of 
large number of articles from the box was 
clearly a breach of trust on the part of 
Pandit Bishunath Shargha and any loss 
that resulted to Pandit Sri Krishen must 
be made good by Pandit Bishunath 
Shargha. We therefore reject the first 
point urged in support of the appeal. 

As regards the second point, we are of 
opinion that there is no substance in it 
either. It was argued that the maxim 
actio persojialis moriixir cum -persona ap- 
plied to the present case. Bub to this 
maxim there are several exceptions and 
we think that the present case falls 
within one of such exceptions. If we may 
respectfully say so, the judgment of 
Bowen, L. J., in the case of Phillips v. 
Homfray (l), is most illuminating. His 
Lordship said : 

Tbo ouly cases in which apart from questions 
of breach of contract, expressed or implied a 
remedy for a wrongful act can bo pursued against 
the estate of a deceased person who has done the 
act, appeared to us to bo those in which pro- 
perty , or the proceeds or value of property, be- 
longing to another, have been appropriated by 
the deceased person and added to his own estate 
or moneys. In such cases whatever the original' 
form of action, it is in substance brought to' 
recover property or its proceeds or valuo, and by 
amendment could be made such in form as well 
as in substance. In such cases the action thoughi 
arising out of a wrongful act does not die with 
the person. The property or the proceeds or value 
which, in the lifetime of the wrongdoer, could 
have been recovered from him, can bo traced 
after his death to his assets and recaptured by 
the rightful owner there. But it is not every 
wrongful act by which a wrongdoer indireotly 
bouofits that falls under this head if the benefit 
does not consist in the acquisition of property, or 
its proceeds or value. Where there is nothing 
among the assets of the deceased that in law or 
in equity belongs to the plaintiff, and the da- 
mages which have been done to him are unliqui- 
dated and uncertain, the executor of a wrong- 
doer cannot be sued merely because it was worth 
the wrongdoer's while to commit the act which 
is complained of, and an indirect benefit may 
have boon reaped thereby.” 

Tho present action must be taken to be 
in substance an action to recover tho spe- 
cific articles which wore found to be mis- 
sing when the box was returned. But 
as a decree for the delivery of these ar- 
ticles would be infructuous as they no 
longer exist, the Court having jurisdic- 
to do so has deorood in favour of 

(1) [1^14] SlOhTD.TaU =‘5'i~L. Ch. 833:= 
41) L. T. 5=3‘2 W, R.6. 
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the plaintiff in value of these articles. It 
cannot be said of the present case that 
this was a claim for an unliquidated and 
uncertain sum of money. On the other 
hand the claim and the decree represent 
the ascertained and market value of the 
missing articles. 

Under the third point it was argued 
that the debt to which Pandit Bishunath 
Bhargha rendered himself liable by the 
jfact of the articles being missing, was 
[not vyavaharika but that on the other 
ihand it was avyavaharika, having been 
incurred by an act of criminal misappro- 
priation. We are unable to accept this 
argument. The essence of the transac- 
tion between the two brothers was that 
one stood in the position of a trustee to 
the other and it seems to us that if any 
loss is incurred by one, by reason of the 
breach of trust on the part of the other, 
the duty to make good the loss is highly 
'moral and lawful. This subject is discus- 
sed at length in the judgment of the late 
Sir Asbutosh Mukerjee in the case of 
GhhaJcatiri Ma]'Lt 07 i v. Ganga Prasad (2), 
and it will serve no useful purpose to re- 
peat that discussion in this judgment. 

The lower appellate Court has allowed 
interest in favour of the plaintiffs on the 
value of the articles of which they have 
been deprived by reason of the Act of the 
late Pandit Bishunath Shargha. We are 
of opinion that there is no ground for al- 
lowing interest. The decree in its very 
nature is one for damages and allowing 
interest will be tantamount to awarding 
damages upon damages. 

We therefore modify the decree of the 
lower appellate Court in the matter of in- 
terest and direct that the plaintiffs shall 
not be allowed any interest. The rest of 
the appeal is dismissed with costs. 

b.v./r.Iv. Ap 2 )eal jmrthj alloioed, 

”'( 2 r[ 1912 j 39 Cal. 852=^0 17 Oo'd 


A. I. R. 1932 Oudh 167 

Srivastava, J. 

Sh. Moliainmad Baza — Plaintiff — Ap- 
pellant. 

v. 

Ganga Devi and others — Defendants— 
Respondents. 

Civil Misc. Applu. No. 663 of 1931, De- 
cided on 15th February 1932 in Second 
Appeal No. 396 of 1931. 


Limitation Act (1908), S. 5 — Appeal — 
Limitation expiring on 9lh December but 
actual filing on 19th December — Appellant 
contending that he misread ‘ 9" as "19” in 
counsel’s attorney’s letter informing him of 
limitation — Letter not produced — Delay not 
condoned. 

Tho limitation for filing an appeal expired on 
9th December 1931 but the appeal was actually 
filed on 19tli December 1931. The appellant 
contended that he misread "9” as "19” in the 
date written in the letter sent to him by his 
counsel’s attorney informing him of the last 
date of limitation for filing the appeal and prayed 
that the delay be condoned under S. 5. The 
alleged letter was not produced in Court. 

Held that in the above circumstances the de- 
lay could not be condoned under S. 5. 

[P 167 C 2] 

H. Hiisein — for Appellant. 

A. C. Mukerji — for Respondent 1. 

Order. — This is an application under 
S. 5, Lira. Act. The ^limitation for the 
appeal expired on 9th December 1931, 
but the appeal was filed in the office on 
19th December and presented in Court 
for admission on 21st December. It is 
said that the appellant’s agent had en- 
trusted the papers to a counsel in Luck- 
now for an appeal being filed, that the 
counsel’s clerk wrote to the appellant in- 
forming him that the limitation for .fil- 
ing the appeal was to expire on 9th De- 
cember 1931 bub the appellant made a 
mistake in reading the date given in the 
letter. He read it as “l9th December 
1931” and therefore the appellant’s gene- 
ral agent came to Lucknow on 19th De- 
cember with necessary expenses for the 
filing of the appeal. The contentions in 
the application are supported by an 
affidavit of an agent of the appellant. I 
am not satisfied that the appellant has 
made out sufficient cause for the delay 
in filing the appeal. When his agent 
came to Lucknow and entrusted the 
papers to a counsel here he must have 
found out the last date for the filing of 
the appeal. It is difficult to believe that 
he did nob and waited for the counsel’s 
clerk to inform him of the date later on. 
The letter alleged to have been sent by 
the counsel’s clerk has not been pro- 
duced. The learned counsel who appears 
in support of the application on being 
questioned by me about it says that the 
letter was not sent by post. Under 
the circumstances I am unable to believe 
the story told by the appellant and must 
hold that he has failed to make out a 
sufficient cause for the delay in filing 
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the appeal. The application is therefore 
dismissed with costs. 

The appeal also stands dismissed as 
time barred. 

E . V . / R . K . Appeal (I iwi issed . 

* 
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RaZA and SlUVASTAVA, JJ. 

{Mall ant) Har Narain Das — Defendant 
— Appellant. 


V. 

Mt. Bihi Bup Kuar — PlaintilT — Res- 
liondent. 


First Appeals Nos. 51 and 33 of 1930 

Decided on 12th March 1931, against 

decree of Suh- Judge, Lucknow, D/- 23rd 
December 1029. 

fK Deed-Construclion-Properly bequea- 
thed by w.lI-Deed of agreement among 
claimants granting maintenance allowance 
to certain persons — Person holding estate 
held not personally liable but maintenance 
was charge upon the estale-Butas person 
in possession had not paid allowance but 

enjoyed profits, he was personally liable for 
arrears. 


Certain disputes as to succession to a proper 
bequeathed by a Mahant by will to his sou ai 
chela 5 were settled by a deed of agreemer 
described as a family settlement, by which o 
N, a chela of the testator was to succeed (S ha 
mg died after having succeeded to the property) 
the property for life and after him the estate w 
to devolve on P. the testator’s daughter’s son. T 
deed also provided that the testator's daughter 
was to get maintenauco allowance of Rs. 125 p 
month. I'ho words used in respect of the maiutc 
anco allowance were that they were to be paid fro 
the riayasat taluka” which stood in mark. 
contra^t to the words used in an earlier part of t' 
same document with reference to allowances pa 

fhAm * liable f 

mT!.' f ^ possession of the proper 

did not pay any allowance to R from the time 1 

obtamed possossiou and It thereupon brought 
HrI 1 inuiutenauco allowance, 

notctl “navasat taluka” d 

tll^D estate jvT“‘ “1!^’''“.^ 

entire tal'nlr^ having been in possession of tl 

duriuo \l 1 n .'"‘''•“g eujoyod its incon 

» 1 i ‘ ”> without paviuB tl 

allowances which were payable out o? the® s!' 

be ZudTd'f ’ ^ K. ""owance 

sonalh therefore po 

nrofits^n' ^ a “f tl 

1909 7.vr -127 , 

IP 170 0 1,1 

Sotel'J Jr S. 92-Mor 

I “'■e parties to morlaas 

U-Casl ‘“f “Ithoughnol signatory? 

ferenl-M^ of family settlement is dil 

for maint "'akes provision 

linn. S al owance for certain rela 

l.ons does not make them parlies to dee. 


and oral evidence on question of allowance- 
is not excluded. 

Sale deeds and mortgage deeds are essentially 
transactions between the vendor and the vendee- 
or the mortgagor and the mortgagee. Though 
according to the practice of Indian conveyancing, 
the vendee or mortgagee is not usually a signa- 
tory to the sale deed or mortgage deed, yet by 
the nature of the instrument they must be re- 
garded as parties to the deed. But the case of 
an instrument which is essentially a deed of 
family settlement between the claimants to an 
estate is quite different. The mere fact that they 
agree to make provisions for certain relations or 
dependents does not make such persons parties- 
to the instrument and oral evidence given bv a 
person concerning a maintenance allowance to 
be given to one of such relations cannot bo ex- 
cluded by reason of S. 92 the relation not being 
a party to the deed of agreement. [P 172 C 1] 

BadJia Krishna, Mahesh Prasad,. 
Karla Kishan and Ganga Dayal'-iov 
Appellant. 

-1// Zaheer and B, P. Misra — for Res- 
pondent. 

Judgment. — First Civil Appeals^ 
Nos. 51 ajid 33 of 1930. — These appeals- 
arise out of two suits for recovery of 
arrears of maintenance from December 
1927 to July 1928. It is necessary to- 
give a short history of the Bagh Babiv 
Hazara estate in connexion with \Yhich 
these claims for maintenance arise. The 
earliest holder of this estate to whom 
reference is made in this litigation was 
Mahant Har Charan Das. On 1st Decem- 
ber 1898 he executed a will (Ex. 2) 
betiuoathing the estate to his son 'and 
chela Mahant Sant Rain Das. By this 
will he also provided for a life annuity 
of Rs. 50 per mouth in favour of his 
daughter Rup Kunwar who is the plain- 
tift in the suit wliioli has given rise to 
Appeal No. 33 of 1930. On 13th June 
1907 he executed a codicil (Ex. 3). By 
means of this codicil he inoreas^ the 
amount of theguzara in favour of Mt, Rup 
Kunwar to Rs. 100 per month and made 
it heritable. 

On the death of Mahant Har Charan 
Das which occurretl on 17tli April 1910^ 
the Bagh Baba Hazara estate came into 
the possession of Mahant Sant Rain Das 
in accordance with the will, Ex. 2. 
Mahant Sant Rain Das died on 8th Janu- 
ary 1922. On his death disputes arose 
as regards succession to the estate. The 
three rival claimants were Jft, Sheoraj 
Kunwar, mother of Sant Rain Das; Har 
Narain Das a chela of Mahant Har Charan 
Das and Satgnr Prasad alias Hari Saran 
Das son of Mt Rup Kunwar who claime 
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in his riglifc as a chela and a sister's son 
of Sant Rain Das. The dispute between 
these three parties was settled by means 
of a deed of agreement (E^. l) dated 2-Oth 
January 1922, wliich is described as a 
family settlement. By virtue of this 
deed, Mahant Har Narairi Das was to 
succeed to the estate for his life and after 
his deatli the estate was to devolve on 
Satgur Prasad. The deed also provided 
for maintenance allowances to be paid 
in cash out of the income of tlie estates 
to certain persons for their life. Amongst 
others Bibi Rup Kunwar, plaintiff, was 
to be paid Rs. 125 per month and Pandit 
Jadunandan Prasad, husband of Bibi Rup 
Kunwar who is plaintiff in the other suit 
which has given rise to Appeal No. 51 
of 1930, was to be paid Rs. 30 per month. 
Mt. Sheoraj Kunwar who was a claimant 
to the estate, as stated before, was also 
to get a cash maintenance of Rs. 125 per 
month. In addition to this cash allow- 
ance she was also to receive the neces- 
sary provisions for her kitchen and was 
to be paid tlie cost of upkeep of her cattle 
and the pay of six servants, in the same 
manner as she used to get during the life- 
time of her son Sant Rain Das. Lastly 
the deed also provided that in case 
Mt. Sheoraj Kunwar predeceased Bibi 
Rup Kunwar, then the latter would be 
entitled to the provisions for the kitchen, 
cost of upkeep of cattle and the pay of 
six servants, which were in the first in- 
stance made payable to Mt. Sheoraj 
Kunwar. 

Mahant Har Narain Das came into 
possession of the estate under the deed of 
settlement dated 20tli January 1922, but 
subsequently surrendered the estate in 
favour of his next successor, Satgur 
Prasad alias Hari Saran Das, by means 
of a deed of surrender dated 25th Novem- 
ber 1924, and Satgur Prasad acquired pos- 
session of the estate thereunder. Three 
years later, in 1927, Mahant Har Narain 
Das instituted a suit against Satgur 
Prasad on the original side of this Court, 
for cancellation of the deed of surrender 
and for recovery of possession of the 
estate. This suit was decreed by Pullan, 
J.,on27bh October 1927, and his deci- 
sion, so far as it related to the cancellation 
of the deed of surrender and the decree 
for possession of the estate, was upheld 
by a Bench of this Court, on 2nd May 

1928. 

Mt. Bibi Rup Kunwar came into Court 


on the allegation that the defendant 
Mahant Har Narain Das obtained posses- 
sion of the estate on 15tli December 1927, 
but has not paid her a single sliell to- 
wards the maintenance to which she was 
entitled under the will of Mahant Har 
Charan Das and under the deed of family 
settlement dated 20th January 1922. 
The suit was instituted on Sth August 
1928 and related to the arrears of main- 
tenance for eight months ending with 
31st July 1928. She claimed a personal 
decree for Rs. 5,560 which was made up 


of the following items : 

R?. 

1. Cash allowance— (a) Under the will 
of Jlabant Har Charan Das at Rs. 100 
p. m. ^ __ SOO 


dated 20th January 1922 at R?. 125 

P* 1 000 

2. Kitchen expenses at Rs. 24S p. m. 1,9S4 

3. Cattle expenses at R.s. 150 p. m. 1,200 

4. Pay of six servants at Rs. 12 p. m. *570 


Simultaneously with this another suit 
was instituted by Pandit Jadunandan 
Prasad, claiming a money decree for 
Rs. 240 on account of arrears of main- 
tenance for the same period payable under 
the deed dated 20th January 1922 at the 
rate of Rs. 30 per month. The two suits 
were consolidated and tried together, the 

suit of Mt. Bibi Rup Kunwar being treated 

as the leading suit. 

Both these suits were resisted on 
various grounds. It is not necessary to 
state them in detail ; reference will be 
made to sucii of the defences as are mate- 
rial for the purposes of tlie appeals before 
us when we discuss the arguments urged 
by the parties in these appeals. 

The learned Subordinate Judge held 
that Mt. Bibi Rup Kunwar was not en- 
titled to claim maintenance allowed to 
her under the will of Mahant Har Charan 
Das in addition to the maintenance 
granted to her under the deed of agree- 
ment dated 20th January 1922. He fur- 
ther held that tlie claims set forth under 
the last three heads mentioned above were 
rather exaggerated. In the result he gave 
Bibi Rup Kunwar a decree for Rs. 2,088 
made up as follows: 

1. Cash allowance under the deed dated 20tli 

January 1922 at Rs. 125 p. m.=Rs, 1,000. 

2. Kitchen expenses at Rs. GO p. m.=Rs. 430. 

3. Cattle expenses at Rs. 40 p. m.=Rs. .320. 

4. Pay of servants at Rs. 36 p. m.=Rs. 288. 

The plaintiff was also allowed propor- 
tionate costs. The claim of Pandit Jadu- 
nandan Prasad was decreed in full. 
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One contention which is common to 
both the apjjefils and on \vhich empliasis 
lias been laid on behalf of the defendant- 
aj)pellant is that no personal decree 
should have been passed ajjainst him. It 
may be noted that no such plea was raised 
in tlie written statement but in the 
course of the oral pleadings, the defen- 
dant s pleader stated that there can be 
no personal decree passed against the 
defendant, because under the deed of 
1922 there is no personal liability on the 
defendant. This part of the case has been 
presented before us in two aspects. The 
first aspect which was emphasized on 
behalf of the defendant-appellant is that 
on a proper construction of the deed of 
agreement, Ex. 1, ifc creates a charge on 
the estate for payment of the maintenance 
allowance hut does not create any per- 
sonal liability against the defendant The 
otlier aspect which was emphasized on 

behalf of tlie plaintiff’s-respondents is 

that the defendant has been in possession 
of the estate during the period in suit and 
has appropriated the entire income to his 
own use without paying the niaintonanoe 
allowances charged upon the said income 

reason of his failure to meet 
the iiahiiities iio has niarlo himseif per- 
sonaiiy iiabie for payment tiiereof. 

The iearned Subordinate Judge has reiied 

upon the second ground in giving a per- 
sonai decree against tlie defendant. The 
terms of tiie agreement, Ex. 1, so far as 
tiiey deai witii tiio aiiowance payable to 
tlie two plaintifTs, are not very clear. 
The words used in para. 10 wliich deals 
witli these maintenance allowances are 
that they will he paid from “riayasat 
taluka.” These words stand in marked 
contrast with the words used in an 
earlier part of the same document with 
reference to allowances payable to Satgur 
Prasad in respect of whicii it is stated 
that Wahant liar Narain Das and the 
taluka would he liable for them. After 
giving our careful consideration to tho 
tonus of tho instrument wo find ourselves 
unable to hold that tho words “riavasat 

aluka create a personal liahilitv on tho 
liolder of the estate. We would therefore 
accept the appellant s contention that the 
eed Lx. 1, makes the maintenance al- 
ilowancGS in suit a charge upon tho income 
iot the estate hut does not directlv create 
la personal liability against the defendant. 

Wo are however of opinion that the 
P 01 sonal deoroa passed by the lower Court 


must be upheld on the second ground. It 
has been argued on behalf of the appel- 
lant that this ground was not clearly 
raised by the plaintiffs in their pleadings. 
It was contended that if the ground had 
been clearly raised, tho defendant would 
have shown that he did not realize suffi- 
cient money from the estate during the 
period in suit which could enable him to 
pay the allowances due to the plaintiffs. 
We are of opinion that these arguments 
have no substance. It was enough for 
the plaintiffs to allege, as they did, that 
the defendant obtained possession of the 
estate on 15th December 1927 and has 
not paid a single shell to them, in support 
of their claim which was admittedly for 
a personal decree. The defendant in his 
written statement admitted that he ob- 
tained possession about the time alleged 
by the plaintitls. If he wanted to escape 
personal liability on the ground that he 
had been unable to collect sufficient 
amount to meet the liability for main- 
tenance, he should have alleged and 
proved it. There is no allegation, much 
less proof, in support of the suggestion 
BOW made by the appellant’s learned 
counsel. It is the common case of both 
parties that the annual income of the 
taluka of which the defendant obtained 
possession in or about December 1927 is 
about Rs. 1,75,000. The belated sugges- 
tion now' put forward is a preposterous, 
one. The defendant having admittedly 
been in possession of the entire taluka 
and having enjoyed its income during the 
period in suit without paying the main- 
tenance allowances which w’ere payable 
out of the said income, he must to the' 
extent of these guzara allowances be 
regarded as a debtor to tho plaintiffs and 
is therefore personally liable to make 
them good out of the profits enjoyed by 
him. This vie^v is also supported by a 
decision of the late Court of the Judicial 
Commissioner of Oudh in Sheo Prasad v. 
Nawah Shahsaman Mirza, Second Civil 
Appeal No, 427 of 1909, decided by Mr. 
I^ij^gott, A. J. C., on 24th May 1910. 
Wo therefoio agree with the learned Sub- 
ordinate Judge that, in the circumstances 
of tho case, the defendant is personally 
liable for the plaintiffs' claim. 

Next it was argued on behalf of the 
defendant that he should have been aU 
lowed costs in respect of that portion of 
Bibi Rup Kuuwar's claim which was dis- 
missed by the learned Subordinate Judge. 
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she had to incur under each of these 


The appellant by urging this contention 
has invited us to express our opinion 
with regard to his conduct in the case. 
We have no hesitation in condemning it. 
In the first place the defendant appro- 
priated the whole income of this big 
taluka without paying the small al- 
lowance wliich the plaintiffs were en- 
titled. In the second place when the 
plaintiffs instituted their suits, he re- 
sisted them on numerous grounds some 
of^ which can only be characterized as 
frivolous. Though most of thesedefences 
have deservedly failed, yet he has by this 
means succeeded in withholding payment 
of money to which the plaintiffs are 
justly entitled for about three and a half 
years. Under the circumstances we think 
that the learned Subordinate Judge has 
exercised a wise discretion in refusing 
the defendant any costs against Bibi Kup 
Kunwar. 

It was also argued that the learned 
Subordinate Judge was wrong in making 
an amendment in his decree with regard 
to the pleader’s costs. It appears that 
on 23rd October 1929, Mr. Tashuq Mirza 
who was counsel for both the plaintiffs, 
filed two certiCcates. one for Es. 425 and 
the other for Es. 25. The description of 
the case given in the certificate for the 
larger amount was that of the suit in- 
stituted by Pandit Jadunandan Prasad 
whereas the description in the certificate 
for the smaller amount was of the suit 
instituted by Bibi Eup Kunwar. When 
the attention of the learned Subordinate 
Judge was drawn to this he was satisfied 
that the descriptions given in the two 
certificates were due to an error and that 
the certificate for Es. 425 was intended 
for the suit of the larger valuation, 
namely, that of Eup Kunwar and the cer- 
tificate for Es. 25 for the suit of the 
smaller valuation, that of Pandit Jadu- 
nandan Prasad. He accordingly allowed 
the mistake to be rectified. We are of 
opinion that the order made by the lear- 
ned Suboidinate Judge was i)Grfectly just 

and correct. We must therefore over- 
rule this contention. 

Lastly, it was contended that the am- 
ount decreed to the plaintiff, Eup Kun- 
war in respect of kitchen expenses, cattle 
expenses and servants’ pay was more 
than she was entitled to and should be 
reduced. This contention also has no 
force. The plaintiff examined her ser- 
vants who proved the expenses which 


heads. The learned Subordinate Judge 
has in fact allowed less than what was 
deposed to by these witnesses. His find- 
ing, if anything, errs rather in favour of 
the defendant than against him. These 
a.re all the contentions which were urged 
in support of the appeal. None of them 
has any substance. Both the appeals 
must therefore fail. 

There remain the cross-objections filed 
on behalf of Bibi Eup Kunwar in Appeal 
No. 33 of 1930. The chief contention on 
her behalf is that she was entitled to the 
allowance payable under the will of 
Mahant Har Charan Das in addition to 
the maintenance provided for her in the 
deed of agreement of 1922. One of the 
grounds relied on by the dower Court is 
that tlie will and the codicil Exs. 2 and 3 
were invalid for want of proper registra- 
tion. We consider it unnecessary to en- 
ter into a discussion of this question be- 
cause in our opinion the plaintiffs’ case 
based on the will of Har Charan Das 
must fail on another ground. Pandit 
Sitla Prasad Bajpai who was at that time 
an Additional Judge in Lucknow, took a 
a leading part in bringing about the set- 
tlement embodied in Ex. 1. He was exa- 
mined in this case as a witness on com- 
mission. He deposed that the compro- 
mise embodied in Ex. 1 replaced the will 
of Har Charan Das and that the allow- 
ance given to Bibi Eup Kunwar, her hus- 
band, her-daughter and the co-wife of a 
deceased daughter of Eup Kunwar, was 
intended to be a substitute for the pro- 
visions made in the will for Mt. Kup 
Kunwar and her children. He also sta- 
ted that Eup Kunwar had consented to 
this. The veracity of this witness is be- 
yond question. ^ It was argued that the 
statement is inadmissible under S. 92, 
Evidence Act. Wo are of opinion that 
S. 92, has no application, for the simple 
reason that Bibi Eup Kunwar is net a 
party to the deed of agreement Ex. 1. It 
was contendea that though she is not a 

signatory to the deed, yet she should he 

regarded as a party to the agreement in- 
so far as the agreement makes jirovision 
for her maintenance. The cases of sale 
deeds and mortgage-deeds were referred 
to^ by way of illustration and it was 
pointed out that though the vendee or the 
mortgagee is not ordinarily a party to 
these deeds, yet they are regarded as 
parties to such instruments. 
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We are of opinion that the analogy is 
not a sound one. Saledeedsand mortgage- 
, deeds are essentially transactions between 
the vendor and the vendee or the niort- 
'gagor and the mortgagee. Though accord- 
ing to the practice of Indian conveyan- 
,cing the vendee or the mortgagee is 
usually not a signatory to the sale deed 
or the mortgage deed, yet by the nature 
of the instruments they must necessarily 
jbe regarded as parties to the deeds. But 
|the case of Ex. 1 is quite different. It is 
essentially a deed of family settlement- 
between the three claimants to the estate. 
The fact tliat they agreed to make some 
provision for certain relations or depen- 
dents does not make such persons parties 
to the instrument, \Ye must therefore 
hold tliat the evidence given by Pandit 
Sital Prasad Bajpai cannot be excluded 
by reason of 8. 92, Evidence Act. Rely- 
ing on that evidence we must hold that 
Rup Kunwar was not entitled to claim 
the maintenance allowed under the will 
of liar Charan Das. 

The next objection relates to the am- 
ount allowed to Rup Kunwar in respect 
of rations for the kitchen, upkeep of the 
cattle and the pay of servants. We are 
of opinion that the amount of Rs. 60 per 
mensem allowed for kitchen expenses 
and Rs, 40 per mensem for cattle ex- 
penses is reasonable. We can see no 
suflicient grounds to enlianco the 
amounts allowed l>y tlie learned Subordi- 
nate Judge under these two licads. How- 
ever wo tlnnk tliat the jiay of servantsal- 
lowcd at tlie rate of Rs. 6 per servant per 
month is too low. The servants ex- 
amined by tlio plaintilT deposed that they 
were iieing paid at the rate of Rs. 12 per 

montli. This is the usual salary for 

% 

menial servants in Lucknow. It is im- 
possible to get servants of an adult age 
for Rs. () per month. Tlio learned Sub- 
ordinate Judge however has relied upon 
a statement to the olTccb that 'Mt. Sheo- 
raj Kunwar used to pay her servants at 
the rate of Rs. (> per month. This was 
long ago and 81iooraj Kunwar was on the 
host terms with the holders of the estate 
for tlio time lieiiig. It niiglit have haeu 
jiossihlo for her thou to soeuro servants 
from tlio estates on t hat salary, Init the 
relations between tlio plaintilY and the 
dofondant being so strained now wo have 
no reason to sui>poso that she can get 
servants for anything loss than Rs. 12 
per month. We would theroforo allow 


her Rs. 57G instead of Rs. 2SS allowed 

by the learned Subordinate Judge under 

this head. 

♦ 

The result therefore is that both the 
appeals are dismissed with costs. Th& 
cross-objections of Bibi Rup Kunwar in 
Appeal No. 33 of 1930 are allowed in so- 
far that the plaintilY Rup Kunwar will 
be given a decree for Es. 576 instead of 
Rs. 288 on account of the servant’s pay 
for the period in suit, in other words, the 
total amount decreed in favour of Bibi 
Rup Kunwar liy the learned Subordinate 
-ludge will be increased from Rs. 2,068 to 
Rs. 2,376. We make no order as to costs 
in the cross- olijections. 

K.M./r.K. Order accord inghj. 
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Ganesh Bakhsh Singh and others — 
Plaintitls — Appellants. 

V. 

Ajudhiya Bakhsh Singh and others — 
Defendants— Respondents. 

First Appeal No. 29 of 1930, Decided 
on 19th May 1931, against decree of 
Pullan, J., in Original Suit No. 1 of 1929,. 
D/- 23rd December 1929. 

(a) Oudh Estates Act (1S69), S. 22(11) — 
Succession under S. 22 (11) to estate govern* 
ed by Act is governed by terms of sanad an<f 
not by rules of Hindu law. 

After 01. (11), 8. 22 of the Act is reached, the- 
terms of a samul and not the rules of Hindu law 
govern iho succession under S. 22 (11) to au 
estate governed by the Act : 5 I, A. 1 ; .4. 1 , 
vm Oudh ASX I 20 Cal 649 (P.C.); A, L R. 
1031 Oudh 327 aud .4. /. R. 1022 P, C. 289, Rb/^ 

[Pm 0 2} 

(b) Practice — Admission — Issue on mixed 
question of law and fact framed—Evidence- 
given— Counsel making admission during final, 
address to Court— That question can yet be 
argued in appeal, 

Whero an issue has been framed in the trial 
Court on a mixed question of law and fact and. 
evidence is given regarding it by both parties, 
but where at the time of final address to the 
Court, tho plaintiff's couusel makes an admission 
in defendant's favour, the plaintiff iu such oir* 
cumstauoes can yet argue the same point over 
again iu appeal. IP 174 C 2J 

(c) Record of Rights— Entries in, cannot 
determine legal status of person whose name 
is entered therein. 

Tho entries in the revenue registers cannot be 
given the effect of determining the legal status of 
tho person whoso name is entered in tbo^ regis- 
tci'S, If those entries do not describe the true- 


1^32 Ganesh 

legal position they are of no consequence oji the 
question of title according to law. [P 175 C 2] 

SiiltaJi Ahmad, Eadha Krishna, B. N. 
Eoij and Btslnin Siiujh — for Appellants, 

Hasan Imam, Bhagwati Nath, Girja 
Shankar, Lakhshvii Narain, Bisham- 
hhar Dayal, AH Zaheer and P.L. Banerji 
— for Eespondenfcs. 

Judgment. — 'This is the plaintiffs’ ap- 
peal from the decree of Pullan, J., dated 
23rd December 1929. Originally there 
were five plaintiffs in the suit out of 
which this appeal arises but it appears 
from the memorandum of appeal that 
one of these plaintiffs, Jagannath Bakhsh 
Singh, is now arrayed among the respon- 
dents to this appeal. Ganesh Bakhsh 
Singh is plaintiff' 1. The other plaintiffs 
claim to have purchased a share in the 
subject-matter of this litigation from 
Ganesh Bakhsh Singh, under a deed of 
sale dated 19th September 1928. In this 
judgment we will mention only plaintiff 1, 
Ganesh Bakhsh Singh as the plaintiff. In 
the array of the defendants Ajudhiya 
Bakhsh Singh alias Eaghuraj Singh is de- 
fendant 1 and is in possession of the pro- 
perty in suit. The other two defendants 
had on a previous occasion claimed title 
to the estate now in suit and their 
■claims were settled by a compromise bet- 
ween them and defendant 1. In this 
judgment we would refer to Ajudhia 
Singh as the defendant. 

The property in suit is described in 
Sell. A, attached to the plaint with re- 
ierence to the names of villages situate in 
the District of Eae Bareli and Unao in 
the province of Oudh. The schedule 
comprises 42 villages in the last of 
which, that is Akampur, only half share 
of the whole village is the subject-mat- 
matter of dispute. 25 of these villages 
are situate within the District of Eae 
Bareli. The remaining 17 are now with- 
in the ambit of the Unao District. It ap- 
pears from the Gazetteer of the two dis- 
tricts that these 17 villages originally be- 
longed to the district of Eae Bareli but 
were thrown into the District of Unao 
some time in the year 1868-69. 

After the confiscation of the proprie- 
tary rights in the soil of Oudh of all 
persons except six under the proclamation 
issued by Lord Canning on 15th March 
1858, following the suppression of the 
Mutiny of the preceding year, the settle- 
ment of the villages in suit was made by 
the British Government with Jagannath 
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Bakhsh Singh, son of Bhagwan Bakhsh 
Singh, in January 1859. This settlement 
is known as the second ^summary settle- 
ment and was originally intended for a 
period of three years. Jagannath Bakhsh 
Singh was then an infant of about three 
years of age. These facts were admit- 
ted both in the pleadings of the case and 
in the arguments before us: see para. 1 of 
the plaint and of tlie written statement 
of the dafendant. On 10th October 1859 
the Governor-General issued his famous 
letter by whicli he was 

ple.ised to declare that every talukdar with 
whom a summary settlement has been made 
since the re-occupation of the province has there- 
by acquired a permanent hereditary and trans- 
ferable proprietary right, viz., in the taluka for 
which he has engaged.” 

Thus Jagannath Bakhsh Singh’s title 
to the villages in suit which was to enure 
for a period of three years only 
was converted into a permanent title. 
When the Oulh Estates Act, 1889, came 
to be passed early in that year the 
Governor-General’s letter of lOth Octo- 
ber 1859 was incorporated as an ap- 
pendix in tliafc Act and by S. 3 of that 
Act the permanency of the title was re- 
affirmed not only with respect to the 
property covered by the settlement but 

also with regard to the property. 

“which may have been or may be decreed by 
the Court of an officer engaged in making the 
first regular settlement of the Province of 
Oudh.” 

Jagannath Bakhsh Singh was there- 
fore the owner of an “estate” within the 
meaning of that expression as defined in 
the Act of 1869. His name was also 
entered in lists 1 and 2 prescribed by 
S. 8 of the same Act. He was thus a 
talukdar” within the meaning of the 
same Act possessed of that estate. The 
portion of the estate which lies in the 
District of Eae Bareli is called the Simri 
estate and the other portion which lies 
in the District of Unao is called Patanta- 
dassi estate. Both these portions were 
described as such in list 1 of the 
Act. Jagannath Bakhsh Singh had also 
obtained a sanad in respect of the taluka 
of Simri (Ex. A-ll) in November 1861 
This is what is generally called a primo- 
geniture sanad and by its terms is con- 
fined to the estate of Simx'i situate in the 
District of Eae Bareli. 

During the lifetime of Jagannath 
Bakhsh Singh the management of the es- 
tate was in the hands of the Court of 
Wards. Jagannath Bakhsh Singh died 
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in November 1869 when he was between 


14 to 16 years of age. He left behind 
him his young widow Tluikurain Sheo- 
pal Kuar, and his mother, Thakurain 
Parson Ivuar. i^Iutation of names in the 
village registers of both the distrfcts w'as 
made in favour of Thakurain Sheopal' 
Kuar. She died on 22nd January 1886 
and on her death similar mutation of 
names was made in favour of Thakurain 
Parson Kuar. On 21st June 1900 Thaku- 
rain Parson Kuar executed a deed of 
transfer called tamliknama (Ex. A-80) 
in favour of the defendant and in pursu- 
ance of that deed the defendant’s name 
was entered in the revenue registers in 
place of the name of Thakurain Parson 
Kuar. She died in May 1922 and that 
is the date which is stated in the plaint 
as the date on which the cause of action 
arose for this suit. 

The plaintiff’s case is that Thakurain 
Parson Kuar held the estates in suit 
under Cl, (ll), S. 22, Oudh Estates Act, 
1869, as originally enacted, in the right 
of a mother of the deceased talukdar, 
Jagannath Bakhsh Singh. He claims 
title to the estate under Cl. (lO) of the 
same section as amended by the Act of 
1910. That clause is as follows: 

Or on default of or on the death of such mother 
then to the nearest male agnate according to tho 
rule of lineal primogeniture, suhioct ns afore- 
said.” 

Apart from several legal objections 
raised by tho defendant to tlio plaintiff’s 
title tho defendant has also denied the 
facts on proof of which the alleged title 
under Cl. (10) rests. The defendant’s 
further plea is that ho has a title in him- 
self by reason of his adoption which 
Thakurain Slioopal Kuar has made in 
Aiu'il 1879. The plaintiff has therefore 
to prove that ho is 

“the nearest male agnate according to the rule 
of lineal primogeniture,” 

and the defendant has to prove his posi- 
tive case of adoption to defeat tlio plain- 
tiff’s title, if established. 

The learned trial Judge has held that 
the plaintiff has failed to prove that he 
is tho nearest male agnate according to 
the rule of lineal prirnogeniburo and he 
has further held that tho defendant has 
also failed to prove his alleged adoption. 
At the hearing of tho appeal we were 
asked on behalf of'tho plaintiff to reverse 
tho first finding and on behalf of the de- 
fendant to reverse the second finding. 
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(Then the Court discussed some ques- 
tions of fact and pi'oceeded.) There 
were several questions of law raised in 
the pleadings of the parties. They 
are stated and decided in the judg- 
ment of the learned trial Judge, bub as 
the plaintiff’s case fails on the ques- 
tion of pedigree we do not propose to 
discuss or to decide any question of law 
except one and that is the question of 
limitation. In para. 26 of the defen- 
dant’s written statement the plea as to 
limitation was stated as follows: 

That defendant 1 has been in adverse pos- 
session of the property in suit for over 12 years 
and has acquired an indefeasible title thereto 
by prescription.” 

Issue 8 relates to this plea and this 
issue was tried in the sense that what- 
ever evidence the parties desired to pro- 
duce in respect of it was produced. The 
learned trial Judge’s treatment of this 

issue began with the remark that: 

It is admitted that there is no question of 
adverse possession in this case.” 

It was agreed before us that the ad-* 
mission referred to was an admission] 
made by the defendant’s counsel in the 
course of his final address to the Court.; 
On appeal before us the learned advocate' 
for the defendant pressed for his right to 
argue the plea of limitation. As there is 
no question of springing a surprise on the 
plaintiff for both parties had given evi- 
dence on this question and as the question 
is a mixed question of law and fact we 
are of opinion that the learned advocate 
has that right. We have accordingly al- 
lowed the question to be argued before us. 
The argument was presented to us in the 
following manner. On the death of 
Jagannath Bakhsh Singh in November 
1869 the devolution of the estate admit- 
tedly came to be governed by the provi- 
sions of S. 22, Oudh Estates Act, as that 
Act stood before the amendments made 
in the year 1910. This being so Sheopal 
Kuar must be taken to have succeeded' 
under Cl. (7) of the said section and when^ 
Sheopal Kuar died the succession fell to 
he regulated by Cl. (ll), S. 22. Once: 
that clause was reached the inheritance 
must devolve according to the conditions 
of tho sanad. The sanad clearly excludes 
females and therefore Parson Kuar’s pos- 
session was unlawful. Since the date of 
the alleged adoption of tho defendant 
Parson Kuar held the estate on his behalf 
in the capacity of a guardian. At the 
latest from the date of the tamliknama 
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that is, 21st -Tune 1900 the defendant has 
himself held the estate and he has held it 
adversely to the rightful heir whose title 
to enter into possession arose immedi- 
ately after the death of Sheopal Kuar. 

The plaintill’s case is that his present 
claim is governed by Art. 141, Sch. 1, 
Lim. Act, 1908, and under that article 
the time commenced to run from the date 
of Parson Knar’s death. It is not dis- 
puted that the onus of satisfying us that 
the suit is within the time prescribed by 
law lies on the plaintiff. If the defen- 
dant s argument that the conditions of 
the sanad regulated the devolution of the 
estate after the death of Sheopal Kuar is 
correct it would follow that under the 
aforementioned article the time against 
the plaintiff began to run when Sheopal 
Kuar di^d. According to this view the 
plaintiff’s suit is clearly barred by time. 
The plaintiff however argues that Parson 
Kuar’s possession was not unlawful as 
she was entitled to succeed to the estate 
under the old Cl. (ll), S. 22, Oudh 
Estates Act, 1869, according to Hindu 
law, and therefore under Art. 141 time 
began to run when Parson Kuar died. On 
that argument the suit is within time. 
The sole question therefore for decision 
is as to whether the conditions of the 
sanad or the rules of the Hindu law gov- 
erned the succession when Cl. (11) was 
reached after the death of Sheopal Kuar. 
Our answer to this question is that the 
terms of the sanad governed the succes- 
sion and not the rules of the Hindu law. 
In support of the argument a series of 
cases decide! by their Lordships of the 
Judicial Committee were cited before us. 
It is true that all those cases were cases 
of list 2 as the present case is and it is 
also true that the Hindu law or the 
family custom was held to govern the 
succession under Cl. (ll), but no question 
as to the applicability of the sanad arose 
in those cases except in one case which is 
distinguishable. 

We will refer to only two of such cases, 
Brij Indar Bahadur Singh v. Banee 
Janki Koer (l) ai>nd Narindar Bahadur 
Singh v. Achal Bam (2). It appears to 
us that whatever room for argument 
might have been left before, the recent 
decision of their Lordships of the Judi- 
cial Committee in Badri Narain Singh v. 

(1) [1873] 5 I. A. 1=1 C. L. R. 318=3 Sar. 

763 (P.C.). 

(2) [1893] 20 Cal. 619=201. A. 77 (P.O.). 


Harnam Kuar (3) is conclusive on the 
point. This Court had had occasion to 
decide this question recently in two cases. 
One of us was a party to 'both the deci- 
sions and the other to the latter only. 
Tiiose cases are; (l) Ahadi Bcgctm v. 
Mohammad Khalil Khan (4). The other 
case is Dal Bahadur Singh v. Har 
Bakhsh (5). The grounds of our opinion 
are fully stated in the first mentioned 
case and it will serve no useful purpose 
to repeat them here. We still adhere to 
the view we had taken in those cases. 
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before us from a different point of view 
also. Assuming that Art. 144 and not 
Art. 141 governed the present case we 
were asked to hold that neither Parson 
Kuar’s nor the defendant’s possession 
prior to Parson Kuar’s death was ad- 
verse to the rightful heir. In this 
connexion we were referred to the nature 
of the entries in the village registers as 
against the name of Parson Kuar macU 
when her name was entered in those re- 
gisters after the death of Sheopal Kuar. 
These entries no doubt indicate that they 
were made on the basis p*f Parson Knar’s 
right of inheritance. We were also re- 
ferred to several other papers and official 
correspondence in wdiich Parson Kuar 
was described as a “taiukdar.” On the 
basis of this description it was argued 
that she held the estate lawfully and not 
unlawfully. From the latter class of 
documeuts we are unable to draw the in- 
ference that the legal characteristics of 
her right to possess the estate were in- 
tended to be indicated by such a descrip" 
tion. We think that it means only the 
person in possession of the taJuka Asi 
regards the former class of documents the 
entries in the revenue registers cannot be 
given the effect of determining the le^^al 
status of the person whose name is 
fcered in those registers. If those' entries 
do, not describe the true legal position 

tley are of no consequence on the ques- 

tion of title according to law. Parson 
Kuar s own declarations as to the nature' 
of her possession are certainly of ereaf 
importance. In the preceding portiL of 
this judgment we have referred to Parson 
Kuar’s applications in which she alleged 

(3) A. I. R. 1922 P. C. 289=63TFK^^;^r. 

I. A. 276=25 O. C. 313=44 All. 44q 

(4) A. I. B. 1930 Oudh 481=132 I r ' 

Luck. 282. '53=6. 

(5) A. I. R. 1931 Oudh 327=1321.0 785 


17G Oudh 


1932 


Nagkshar V. Bakridi (Srivastava, J.) 


that tlie rightful owner of the estate was 
the (lefemlant and that she held the estate 
in the capacity of a guardian. This cer- 
tainly does not mean that she held it for 
her lifetime in the right of a Hindu 
female and the reversion on her death 
was to devolve on a person who could not 
be ascertained until after the happening 
of that event. 

As regards the possession of the defen- 
dant it w.as argued that he acquired it in 
virtue of the transfer made hy Parson 
Knar under the tamliknama of 2ist June 
1900 A-80) and as Parson Tvuar’s 

transfer could subsist only for lier life- 
time tiie defendant’s possession was ad- 
verse only from the date of Parson Kuar’s 
death. The argument obviously involves 
the assumption that Parson Kuar held 
the estate lawfully for her lifetime. This 
assumption wo have already negatived. 
According to us Parson Kuar bejng a tres- 
jiasser could confer no title by means of 
this transfer on the defendant. We must 
therefore hold that the defendant’s pos- 
session was also adverse certainly from 
tiie date of the tamliknama if not from 
an earlier point of time. 

In relation to the question of the ap- 
]ilicability of the sanad there is another 
lannt in controversy between the parties. 
The sanad (Ex. 11) on the face of it re- 
lates only to the taluka of Simri in the 
Histvict of Kae Bareli and therefore does 
not cover by its terms tlie taluka of 
Patantadassi in the District of Unao. On 
behalf of the plaintiti it was argued that 
if the sanad applied at all the bar of 
limitation could alTect the suit in respect 
of the taluka of Simri only. On behalf 
of the defendant it was contended that l)y 
t he oiTect of S. 3, Oudh Instates Act, 18G9. 
the condition of the sanad relating to in- 
heritance would govern the succession to 
the Unao property also. 

It is nob necessary for us to decide the 
controversy because the appeal wholly 
fails on the question of pedigree. We 
dismiss the appeal accordingly. As to 
tlio costs we uphold the order of the trial 

Judge in so far as the costs in his Court 

are concerned. As regards the costs of 
the appeal the plaintitYs-appellants shall 
hear their own costs and pay only one set 
of costs of the defondanbs-rospondonts. 

r». V . / R .K . A ppoa I <1 Um 
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Srivastava, J. 

Nageshar Prasad Plaintiff — Ap- 

plicant. 

V. 

Bakridi and another — Defendants — 
Opposite Parties. 

Civil Revn. Appln. No. 4 of 1932, De- 
cided on 17th February 1932, against 
order of Sub-Judge, Sultanpur, D,'- 15th 
October 1931. 

(a) Limitation Act (1908), Arts. 75 and 
80 — Money-bond providing for payment by 
four annual instalments — In case of default 
option to recover whole amount— Suit is go- 
verned by Art. 75 and not by Art. 80. 

A money bond i>rovided for payment of the 
principal amount by four annual inkalments and 
that in case of default in payment of any instal- 
ment the obligee would have the option to recover 
the whole amount together with interest. The 
plaintiff alleged that only the first instalment 
had been paid and sued to recover the remaining 
three instalments. 

Held : that the bond was one payable by iu- 
stalmonts of the nature referred to in Art. 75 and 
was not thcreforo governed bv the general Art. 
80. ' [P 177 C 11 

(b) Limitation Act (1908), Art. 75 — To 
claim benefits of Art. 75 obligee must prove 
waiver of provision entitling him to sue on 
first default — Waiver may be inferred from 
circumstances— No bard and fast rule can be 
laid down — Some distinct act or forbearance 
on plaintiff’s part must however be proved. 

In order to claim the benefit of Art. 75 it is 
necessary for the obligee to show that he has 
waived the benefit of the provision entitling him 
to sue ou an earlier default and that ho bases his 
claim on the subsequeut defaults in respect of 
which there is no waiver. It is not possible to 
lay down a hard and fast rule as to what would 
or would not constitute a waiver. The waiver 
mav bo effected in a variety of wavs and mav be 
inferred from various circumstances. It must 
however depend upon some definite act or for- 
bearance on the plaiuiifi’s part. 

A money bond provided for payment of the 
principal amount by four annual instalments 
and in case of default of any instalment the ob- 
ligee was to have the option to recover the whole 
amount with interest and the obligee alleged 
that the first instalment has been paid up and 
sued to recover the remaining three instalments 
basing his cause of action on the defaults which 
occurred in case of each of the last throe instal- 
ments. 

Held : that pUtnlif! has waived the option 
which ho had under the terms of the bond to 
claim the whole amount ou occurrence of the 
second default; and the case was governed by 
Art. 75 : 4 I. C. 17, Foil. IP 177 C 2] 

B D, Siu/irt— for Applicant. 

Ilakimuddin Siddiqi — for Opposite 
Parties. 

Order. — This is an application for re- 
vision under S. 25, Small Cause Courts 
Act. It arises out of a suit based on a 
money bond dated I9th April 192G. Tb© 
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priaaipal amounfc was ma'le payable in 
•four aaeaal instalments on Jefch Sudi 
Parinrnishi of the years 1927, 1923, 
1929 anl 1930. It was further provided 
that in case of default in payment of any 
instalment the obligee would have the 
-option to recover the whole amount to- 
gether with interest. The plaintiffs case 
was that he hal been pail only the first 
instalment. He therefore sued to re- 
cover the remaining three instalments, 
rt was stated in para. 3 of the plaint 
that the cause of action for the unpaid 
instalments arose on 3rd Tune 1928, 22nd 
June 1929 anl 11th June 1930. The 
lower Court held that the allege! pay- 
ment of the first instalment had not been 
prove 1. He accordingly held that the 
cause of action for the suit accrued on 
the d ite of default in payment of the first 
instalment and the suit was barred bv 
Art. 80, Lim. Act. 


Nageshar V. Bakridi (Srivastava, J.) 
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It is contenlel on behalf of the plain- 
tiff that the suit was nob governed by 
Art. 80 bub by Art. 75, Scb. 1. Lim. 
Act, ani that the plaintiff should be 
deeme ! bo have waived the benefit of the 
provision entitling him bo sue for the 
whole amount on the happening of the 
default in payment of an annual instal- 
ment. He therefore claims that the pre- 
sent suit in respect of the last three in- 
stalments which were to be pail within 
the three years preceiing the institution 
of the suit was within time. The learned 
counsel for the defendants has rightly 
concede I that the bond was one payable 
by instalments of the nature referred to 
in Art. 75 and that it was therefore not 
governed by the general Art. 80. It is 
however strenuously contended by him 
that the plaintiff did nob set up any case 
of waiver in his plaint and that the alle- 
gations in the plaint were inconsistent 
with the plea of waiver now set up. It 
is true that in order bo claim the benefit 
of Art. 75 it is necessary for the obligee 
to show that he has waive I the benefit 
of the provision entitling him to sue on 
an earlier default and that he bases his 
claim on the subsequent default in res- 
pect of which there is no waiver. It is 
not possible to lay down any hard and 
fast rule as to what would or would not 
constitute a waiver. As observed in 
Abinash Chandra Bose v, Bewa (l) the 
waiver 


of'such condition may be effected in a variety 
of ways and may be inferred fr-.m various circum- 
stances. It must however depend on some defi- 
nite act or forbearance on the plaintiffs part.’* 

Paragraph 3 of the plaint to which re- 
ference has bean made above seems to me 
to show clearly that the plaintifif did not 
base his claim on the provision entitling 
him to institute a suit on the occurrence 
of the first default. If he had intended 
to base the suit on that provision it 
would have been enough to say that the 

cause of action accrued in bis favour on 

3rd June 1923 when the second instal- 
ment remained unpaid. The very fact 
that the cause of action has been based 
on the defaults which occurred in case of 
each of the last three instalments shows 
that the plaintiff placed reliance on each 
of the defaults and did not avail himself 
of the provision which gave him the 
option to sue for the whole amount on 
the happening of the first default. I do 
not overlook the fact that the plaintiff 
pleaded payment of the first instalment 

and was unable to prove it to the satis. 

faction of the lower Court. The only 
effect of it is that it is not possible to say 
that the plaintiff waived the benefit of 
the provision in respect of the first instal- 
ment, But for the reasons stated above 
lb seems to me clear that while it was 
possible for the plaintiff to base his claim 
on the option, which he had under the 
terms of the bond to claim the whole 

amount on occurrence of the second de- 
fault, he did cot choose to base his claim 
on this option, but has instituted the suit 
for the three unpaid instalments basing 
his cause of action on each of the said 
defaults. There is no merit in the con- 
tention raised by the defendants to defeat 
the plaintiff's claim for the unpaid instal- 
ments. Taking all the circumstances into 
consideration I think the plaintiff should 
be deemed to have waived the benefit of 
the provision which entitled him to sue 

for the whole amount on the occurrence 
of the first default. It is nob denied 
that the claim in respect of the last three 
instalments, if limitation is computed 
from the date on which the instalments 
accrued due, is within time. I therefore 
allow this application, set aside the order 
of the lower Court and decree the plain 
tiff’s suit with costs. 


r,m./r.k. 


Application allowed 


(1) [1909] 4 I. C. 17. 
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Waztr Hasan, C. J. andSrtvastava, J. 

Earn Samp Singh — Appellant. 

V. 

Gaya Prasad and others — Respondents. 

First Appeal No. 42 of 1931, Decided 
on 25th January 1932. 

(a) Registration Act (1908), Ss, 34 and 35 
— Statement by counsel on behalf of client 
that his client does not object to registration 
of document but reserves his right to chal- 
lenge its validity amounts to admission as to 
its execution. 

A statement made by counsel before the Dis- 
trict Registrar on behalf of the executant of 
certain documents that his client does not object 
to the registration being made of the documents 
provided that it is distinctly understood that 
he makes no admission as to the validity of the 
execution, implies admission as to the execution 
of the documents, although the right to chal- 
lenge their vaildity is reserved. [P 179 0 1] 

(b) Limitation Act (1908), Art. 132 — Right 
of foreclosure can be controlled by contract 
contrary to provisions of Transfer of Pro- 
perty Act (1882), S. 67. 

Section 67 allows the enforcement of tho right 
to foreclose to be controlled by any contract 
contrary to tho provisions of the section. 

Mortgagees were entitled to possession im- 
mediately after execution of deed. They were 
however not let into possession. According to a 
clause in tho mortgage deed tho mortgagor had 
no power to repay the mortgage money during 
ilio period of five years following tho execution 
of tho deed and tho mortgagee had the right to 
recall the mortgage money and to *suo for fore* 
closure only in tho event of the mortgngors’s 
default in redeeming the mortgage on the expiry 
of tho five years. 

Held: that tho rights of redemption and fore- 
closure being coextensive, tho period of limita- 
tion began to run after tho period of five vears. 

IP 179 0 21 

(c) Transfer of Properly Acl (1882), Ss. 98 
and 68— Anomalous mortgage— Rights and 
liabilities of parties are to be determined 
according to contract between parties-and 

not by S. 68. 

A mortgage which is a combination of three 
mortgages, usufructuary, simple, and mortgage 
by conditional sale amounts to an anomalous 
mortgage, and under S, 98 rights and liabilities 
of parties are to bo determined by their contract 
as evidenced in tho mortgage deed and S. 68 does 
not apply to such a case. IP 179 0 2] 

(d) Hindu Law — Alienation — Necessity — 
Interest— Mortgage executed for legal neces- 
sity— High rate of interest— Burden of proof 
is on mortgagee. 

Where a mortgage is executed for legal neces- 
sity, the onus of proving tho necessity for the 
high rate of interest stipulated in tho mortgage 
deed is on tho mortgagee. [P ISO 0 11 

II. Ilusam, Brijnath Shargha and 
Lakshmi Narain — for Appollants. 

A. P, Sen and Baj Narain Shukla — 
for Respondents. 

Judgment— This is tho ilefendants* 

niipoal from tho deoreo of tho Subordi- 


nate Judge of Unao, dated 22nd December 
1930. The suit, out of which this appeal 
arises, was founded on a deed of mortgage 
dated 23rd August 1917 (Ex. 1) and a. 
deed of further charge of even date in 
relation to the same mortgage, both exe- 
cuted by one Jugraj Singh, since deceased, 
(Ex. 2). Jugraj Singh was the father of 
defendants 1 to 4 and husband of defen- 
dant 5. It was agreed in the Court be- 
low and again before us that the property 
mortgaged under the deeds mentioned 
above was the ancestral property of 
Jugraj Singh and his sons, and that Jug- 
raj Singh could not make a valid mortgage- 
of such property without legal necessity 
or unless the deeds v/ere executed for 
antecedent debts. The trial Court found 
that the deeds in suit were executed for 
legal necessity and for payment of ante- 
cedent debts. This finding is not chal- . 
lenged in appeal before us except in the 
matter of the rate of interest, to which 
we will advert hereafter. 

The decree of the Court below was as- 
sailed on two grounds: (l) that the plain- 
tilTs’ suit is barred by limitation; and (2) 

t’.K'.t tho deeds of 23-8-1917 were invalid 

for want of proper registration. In agree- 
ment with the Court below we reject both 
these grounds of attack. On the question 
of registration the facts are as follows: 

On 20-9-1917 Gaya Prasad, plaintiff 1, 
presented the original deed of mortgage^ 
(Ex. l) for registration before the Sub- 

Registrar of Hasanganj, who admittedly had 

the territorial jurisdiction to register it. 
The deed of further charge (Ex. 2) was 
presented before the same Sub-Registrar 
on the 8-10-1917 for registration. This- 
presentation was in accordance with the 
provisions of S. 32 (a), Registration Act,. 
1908. The Sub-Registrar however on 
13-11-1917 refused to register them pre- 
sumably on the ground that the executant 
of the documents did nob admit their exe- 
cution; vide S. 35 (l) (a). Registrationr 
Act. Thereupon Gaya Prasad instituted 
proceedings under S, 73 of tho same Act 
before tho District Magistrate of Lucknow. 
On 15-12.1917 Jugraj Singh, the execu- 
tant of the two'documents, with his coun- 
sel, appeared before tho said Registrar and 
tho counsel made tho following statement; 

*' His client does not object to registration 

being made of the documents provided- 

that H is distinctly understood that he makes no. 
admission as to the validity of the executions* 


Eam Sarup 

The counsel for Gaya Prasad agreed to 
registration on that understanding. The 

District Registrar then passed the follow- 
in 2 order: 

“The parties have come to an agreement as 
recorded above. The Sub-Registrar will register 
the documents in cases 7, 8 and 9 and it will be 
understood that Jugraj has made no admission as 
to the validity of the execution in any of the 
three cases.’* 

This oidor must bo taken to have been 
passed by the Registrar under the provi- 
sions of S. 75 (l), Registration Act. The 
endorsement as to registration was con- 
sequently made on the documents. It 
may here be parenthetically mentioned 
that the mortgagees had as a part of the 
same transaction agreed to lease the mort- 
gage i prooerty in favour of Jugraj Singh 
and Jugraj Singh on the same date exe- 
cuted a kabuliyat in favour of the plain- 
tiffs (Ex. A-1). This kabuliyat was also 
registered under the order of the District 

Registrar dated 15tli December 1917 
above referred to. 

The argument in appeal is that the 
District Registrar had no jurisdiction to 
order registration unless he found that 
the documents had been executed as re- 
quired by S. 75 (l), Registration Act. 

We are of opinion that there is no force 
m this contention. The admission made 
by his counsel on behalf of Jugraj Singh 
clearly implied admission as to the exe- 
cution of the three documents though the 
right to challenge validity of the docu- 
ments was reserved. 

The second ground of defence is equally 
without force. It is argued that on the 
terms of the deed of mortgage (Ex. 1) the 
mortgagees were entitled to enter into 
possession immediately on the execution 
of the deed and- as they admittedly were 
never let into possession the right to sue 
for the mortgage money arose on the 
happening of that contingency under S.68, 
Gl. (c), T. P. Act. Thus, the argument 
proceeds, the mortgage money had be- 
come payable within the meaning of 
S. 67 of the same Act, which gave rise to 
the mortgagees’ right to obtain a decree 
for foreclosure. The present suit having 
been brought more than 12 years after 
the money sued for had become due under 
Art. 132, Soh. 1, Dim. Act, is barred by 
time. 

The specific relief claimed in the pre- 
sent suit is one of foreclosure and it was 
agreed that on the terms of the mortgage 
in suit the plaintiffs are entitled to such 
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a relief. The suit therefore is of the 
nature contemplated by S. 67, T. P. Act. 
That section however allows the enforce, 
ment of the right to foreclose to be con- 
trolled by any contract contrary to the 
provisions of the section. According to 
Dl. 5, Ex. 1, the mortgagor had no power 
to repay the mortgage money during the 
period of five years following the execu- 
tion of the deed and according to Cl 7 
the mortgagees had the right to recall 
the mortgage money and to sue for fore- 
closure only in the event of the mortga- 
gor s default in redeeming the mortgage 
on the expiry of the five years. The com- 
bined effect of the two clauses is that 
neither the mortgagor had the right to 
repay the mortgage money and to redeem 
the mortgaged property nor the mort- 
gagees had the right to recall the mort- 
gage money and to sue for foreclosure 
before the expiry of five years. This 
IS consistent with the general principle 
that the two rights are co-extensive. It 
is agreed that the present suit is amply 
in time if limitation is calculated from 
the^ first date after the expiry of the 
period of five years. Another answer to 
the defendants’ contention is that the 
mortgage of 23rd August 1917 (Ex. 1) is 

an anomalous mortgage. It is a combina- 
tion of three mortgages, usufructuary, 
simple and mortgage by conditional sale. 
Cl. 1, Ex. 1, prescribes for ordinarj^ in- 
cidents of a usufructuary mortgage. Cl. 7 
creaks a mortgage by conditional sale 
and Cl. 9 has the elements of a simple 
mortgage. According to S. 98, T, P. Act, 
the rights and liabilities of the parties 
shall be determined by their contract as 
evidenced^ in the mortgage deed when the 
mortgage is an anomalous mortgage. We 
cannot therefore apply the provisions of 
S. 68, T. P. Act, to this case. According: 
to the contract contained in the deed of! 
mortgage, as we have already explained, 
the right to sue for foreclosure in lieu of 
the mortgage money arose in favour of 
the mortgagees only after the expiry ofj 
the period of five years fixed by the! 

preamble and Cl, 1 of the deed of mort-* 
gage. 

The last argument advanced on behalf 
of the defendants-appellants was that no 
legal necessity has been established for 
the contract contained in the deed of fur- 
ther charge (Ex. 2) to pay interest at 
such a high rate as Rs. 2 per cent per 
mensem compoundable half-yearly on 
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default of payment of interest at the rate 
of 10 annas per cent per mensem every 
six months. It wrs not disputed that 
the onus to establish such a necessity 
rests on the mortgA^^ees. That onus has 
clearly not been discharged. The lower 
Court is of opinion that interest at 1 per 
cent per mensem is a fair and commer- 
cial rate of interest. We agree with this 
opinion. We accordingly order that the 
plaintiffs are entitled to simple interest 
at the rate of Ee. 1 per cent per mensem 
only on the deed of further charge and 
in this respect only we modify the 
decree of the Court helovv. The rest of 
the appeal is dismissed with costs. 

R.M./r.k. Order accordingly . 

A. I. R. 1932 Oudh 180 

Wazir Hasan. C. J. and Kisch. J. 

{Maja Syed) Ahmad AH Khan Alawi^ 
Plain till — Applicant. 

V. 

Sccy, of State — Defendant — Opposite 
Party. 

Civil Eevn. No 39 of 1931, Decided on 
9th December 1931, against order of 
Lnnd Acquisition Ofheer, Lucknow, D/- 
17th September 1930. 

fa) Land Acquisition Act (1894), S. 18 — 
Order refusing to make reference to Court 
it iudicial order and subject to High Court*t 
reviftional jurisdiction Civil P. C. (1908), 
S. 115. 

If tho order of the Land Aeqnisition Officer is 
an order of a judicial character in that event the 
order must be construed as an order of a Court 
and subject to the rovisional jurisdiction of tho 
H*ch Court, and an order refusing to make a 
reference to tho Court of the District Judge, 
under S. 18 is a judicial order whatever may be 
the ground of the order : 82 Ci/. G05 (P. C.), 
Foil ; .4, 1. !i. 1923 Com. 290, IHss. front. ; (Case 
lair rrferred). [P 181 C ll 

(b) Land Acquisition Act (1894), S. 18 (a) 
(b) — Land Acquisition Officer cannot refuse 
to make reference even if application, in hit 
opinion, is time-barred. 

The Laud Acquisition Officer has no jurisdic- 
tion to refuse to make tho reforonco oven if in 
his opinion tho application is not in tiino under 
( 1. (n) or Gl. (b)or sub S. 2, S. 18, Ho should ex- 
press that opinion and refer the matter to tho 
Court for determinatiou. Tho section nowhere 
provides tliat if tho application contravenes 
Cl. (a) or Cl. (b) the Land Acquisition Officer 
shall reject tho application. These cUnses are 
placed in tho section by way of proviso to tho 
substantive onactment contained in sub S. (l), 
8. 18 of the Act and relate to tho form of the 
application and do not have tho effect of taking 
away tho right given by the substantive enact- 
ment to an interested person who has not ac- 
coplod the award of requiring that tho matter bo 
referred for the determination of tho Court. 

IP 181 0 1] 


A. P. Se7i — for Applicant. 

H. K. Ghose, Govt. Advocate — for Op- 
posite Party. 

Judgment. — This is an application 
under S. 115, Civil P. C., from an order 
of the Land Acquisition Officer of Luck- 
now, dated 17th September 1930, 

It appears that the applicant is the 
owner of the village of Mohammadpur 
Garhi and an area of land within that 
village was acquired under the Land 
Acquisition Act, 1894, in connexion with 
the construction of a railwav line. Under 
the provisions of Part 2 of the said Act 
an award was made by the Land Acquisi- 
tion Officer as to the amount of compen- 
sation to he awarded to the applicant in 
respect of his lands so acquired. The 
applicant did not accept the award and 
made an application under S. 18, Land 
Acquisirion Act, 1894, requiring that the 
matter he referred for the determination 
of the Court, i. e.. the Court of tho Dis- 
trict Judge. Lucknow. The learned 
officer has refused to make tho reference 
asked for on the ground that the appli- 
cant's application under S. 18 was barred 
by limitation. The ground of the appli- 
cation before us is that the Land Acqui- 
sition Officer has acted illegally and with 
material irregularity in the exeicise of 
his jurisdiction by refusing to make the 
reference to the Court of the District 
Judge of Lucknow. Against the hearing 
of this application a preliminary ob- 
jection is taken by the learned Govern- 
ment Advocate to the effect that the 
Land Acquisition Officer was not a Court 
subordinate to this Court and therefore 
an application under S 115, Civil P. C., 
from the order of that officer is not main- 
tainable, It will be seen as this judg- 
ment proceeds that the decision of this 
objection will be a decision on the merits 
of the application. 

In support of the obfeotion our atten- 
tion was drawn to the definition of the 
expression * Court *’ in S. 3, Cl. (d), Lnnd 
Acquisition Act, 1894 and it was broadly 
argued tliat the order of the Land Acqui- 
sition Officer in refusing to make a refer- 
ence under S. 18 of the Act is not a judi- 
cial order. Reliance was placed on a 
decision of the High Court of Bombay in 
the case of Balkrishna Daft Oupte v. The 
Collector^ Bombay Subarban (l), 

(1) A. 1. R. 1928 Bom. 290 =78 1. 0. 3M := 4"? 

Bom. 699. 
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We are of opinion that the preliminary 
objection must he rejected. It appears to 
us that the lieGnition of the expression 

Court in S. 3 of the Act is wholly ir- 
relevant for the purpose of determining 
the jurisdiction of this CourtunderS. 115, 
Civil P. 0. The Act rlexls with the func- 
tions of^^the Collector*’ and of the 

Court and with a view to indicate 
what those two expressions mean as em- 
ployed in the body of the Act they have 
respectively been deBned in S. 3. The 
construction of the word Court ’’ which 
we are called upon to determine in this 
case is the construction that should he 

put on it vvithin the meaning of S 115 
Civil P. C, 

It is agreed that there is no general 
deBnition of the word “ Court ” in the 
statutes. The case lavv has proceeded 
OQ the line that if the order of the 
Land Acc]uisibion Oificer is an order of 
a judicial character in that event the 
order must he construed as an order of a 
Court and subject to the revisional juris- 
diction of the High Court. We are of 
opinion that this is the right way of 
determining the question. We entertain 
little doubt that an order refusing to 
make a reference to the Court of the Dis- 
trict Judge under S. 18, Land Acquisition 
Act, is a julicial order whatever may be 
the ground of the order. In this parti- 
cular case the ground was that the appli- 
cation was barred by time. It appears to 
us that on a proper construction of S. 18 
the final determination of the question as 
to whether the application is barred by 
time or not must be made by the Court 
bf the District Judge. The Land Acqui- 
Isition Officer has no jurisdiction to refuse 
to make the reference even if in his opi- 
lion^the applicition is not in time under 
01. (a) or Cl. (b), sub-S. 2. S. 18, Land 
Vcpiisition Act. He should express that 
ipinioQ and refer the matter to the Court 
for determination. The section nowhere 
provides that if the application contra- 
venes Cl. (a) or Cl. (b) the Land Ac- 
luisition Officer shall reject the applica- 
tion. These clauses are placed in the 
-lection by way of a proviso to the sub- 
stanriveenactment contained in suh-S. (l), 

S. 18 of the Act and relate to the form of 
the applicition and do not have the affect 
of taking away the right given by the 
■mhstantive enactment to an interested 
person who has nob accepted the award 
of requiring that the matter be referred 
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for the determination of the Court. That 
this is the interpretation which has been 
plo.ced by the Local Government, the 
second party interested in these cases is 
clear from the note added to K. 436 
framed by the Local Government. 

As to the decision of the Hish Court 
Bombay in Balkrishna Daji Gupte v. The 
Collector^ Bombay Stiharban {IJ, all we 
need say is that with great respect we do 
not agree with the view expressel in 
that case generally, hut so far as the 
matter before us is concerned even that 
decision professes not to decide it : see 
the observation of Crump, J., at p. 706. 
We construe the observations of their 
Lordships of the Judicial Committee in 
the case of E^ra v. Secy of State (2), as 
an authority for the view which we are 
taking. Their Lordships say : 

1 he cbjection is based and depends upon tho 
theory that the inquiry by the Collector was a 
judicial proceeding, and that the rules of judicial 
jproceedings appl>. The argument of tlie appel- 
lant starts from the word ‘award” (which is need 
to describe theconclusion of lb. C die. t n), and has 
nothing else to support it. Wuen the sections 
relating to this matter are read togetlier, it will 
be found^that the proceedings resuJiing in this 
award ’’ are administrative and not judicial* 
that the “ award ” in which the inquirx results 
is merely a decision (binding only on tbe Collec- 
tor} as to wbat sum shall be tendered to the 
ovvner of the lands : and that if a judicial ascer- 
tainment of Value is desired by tbe owner, he 
can obtain it by requiring the matter to be 
referred by tbe Collector to tbe Court.” 

According to this pronouncement the 
proceedings culminating in an award under 
Part 2 of the Act are administrative and 
not judicial, but if an ascertaimuent of 
value is desired by the owner he can ob- 
tain it by requiring the matter to be re- 
ferred by the Gullector to the Court and 
these proceedings would be judicial. This 
was the view taken by a Bench of the 
High Court at Calcutta in The A^winis. 
trator General of Bengal v. The Land 
Acquisition Collector, 24 Parganas (3), by 
the old Chief Court, PunjHb, in Secy' of 
Statev. Jiivan Bakhsh (4) and hy the 
High Court at Patna in Saraswati Pat- 
tack V. The Land Acquisition Deputy 
Collector of Champaran (5). It appears 
that the old Judicial Commissioner’s 
Court of Oudh was also inclined to the 
same view : Hari Das Pal v. The MttnL 
cipal Board, Lucknmo (6). Lastly we 

(y) ' 19051 32 Cal. Gu6=3j 1. A. b3 (F^ol 

(3) [19081 72 C. W. N. 2n. 

(4) [19101 67 P. R. 1916=36 I. C. 213. 

(6) Ll9l7j 2 Pat. L. J. 204=39 I. C, 650 
(6) [1914] 16 0. C. 374=22 I. 0. 662. 
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licive the decision of the High Court at 
Madrasin the sainedirection: T. K. Para. 
mesJnvara Anjar v. Land Acquisition 
Collector^ Palghat (7). We accordingly 
allow this api)lication, set aside the 
order of the Land Acquisition Officer 
dated 17th September 1930 and direct 
hirn to refer the matter to the determi- 
nation of the Court. There shall be no 
order as to costs. 

AppIicatio7i alloived. 

(7) [1919] 42 j\rad. 231=49 I. C. G69. 
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Kisch. J, 

Arthur John Appellant. 

M. D. Mackinlerj and another— 'Rm- 
]>ondents. 

Divorce Case No. 7 of 1931, Decided 
on Isfc February 1932. 

Divorce Act (1869), S. 34-Petition 
by husband for dissolution of marriage on 
ground of adultery claiming damage, against 
adulterer — Questions to be considered in 
awarding damages are what loss husband 
has sustained and whether or not such lost 
has been occasioned by action of adulterer- 
In determining these questions Court should 
have regard to conduct of husband and hovi 
far he may by his own conduct have contri- 
buted to his wife's wrong doing. 

Tho object of tbo damages to bo awarded t( 
tuo husband on proof of Ihs wife’s adultery is ii 
no sonso punitive. Tho means of the adulterei 
havenothingto do with the question. The ouh 
questions that tho Court can take into considora 
ion are wliat loss tho husband has sustaince 
and whether or not such loss has been cast ou thi 
husband by tho action of tbo adulterer. In de- 
termiuing these questions tho Court must tak< 
intu consideration tho conduct of tbo husband 
and how far ho may by his own conduct have 
contributed to his wife’s wrongdoing. 

a husband, filed a potltiou for dissolution 
of his marnago with 7), on tho ground of hei 
adultery with A, claiming damages to the extent 

wprn heavy damages 

towards him and 

thn kn cf his home and that owing to 

0 knowledge of tho misconduct of D with A' ho 

received such a shock that his health failed and 

til a t / * t service. It was found 

that A was not responsible for ill’s wife leavinc 

bis protection that tho losa of employ- 
ment was not due to any action of A’ and that 
Af .s own eliaracter and conduct wero responsible 

bma • nc" “ f ‘consequent 

A' wai H 'l’ i' 

know to bo a marnod wife of another uudec bis 

bo all 

J ''oniinal snm of Rs. 500 bv 

oner -'-‘'‘C'' “> Vho 

tionor. luyso v. heysc\Sc Uawell, H i>. /),. . 


A.I.R. 1925 Cal 585 ; A.I.R. 1927 Bom-. 594 and 
AJ.R. 1931 Oudh 259. Rel. on. [P 185 G 1, 2] 

(b) Divorce Act (1869), S, 43— Suit by hus- 
band for dissolution of marriage and custody 
of child Benefit of child should be para- 
mount consideration in deciding question of 
custody. 

In a suit by husband for dissolution of his 
marriage on ground of his wife’s adultery, and 

no doubt prima facie the 
innocent party is entitled to the custody of the 
children of the marriage. But no hard and fast 
rulecoul:’ be laid down on the subject. The 
first duty «f the Court is to consider what is for 

the benefit of the children, and the interests of 

the children should be the paramount considera- 
tion. Symington v. Symington, 2 Scotch & 
Divorce A. C. 415; Stark v. Stark and Hitchins, 
(1910; P. P. 190 ; D' Alton v. D' Alton, 4 P. D. 91 
and Phillip v. Phillip, 41 L. J. P. <k It. 89. Rel 

IP 185 0 2, P 186 G 1] 

Moti Lai Saksena — for Petitioner. 

i?. 7t. Ghosh and A, Hoon — for Res- 
pondents. 

Judgment.—This is the petition of 
Arthur John Mackinley for dissolution of 
his marriage with Marie Dhelia Mackin- 
ley on the ground of her adultery with 
Captain A. P. Keolan, Executive Officer. 
Cantonments, Cawnpore. The petitioner 
claims Rs. 25,000 damages against the 
co-respondent. These heavy damages 
are claimed ou the ground that the co- 
respondent was the cause of the indififer- 
ence of the respondent towards the peti- 
tioner^ and the breaking up of the peti- 
tioner s home, and that when the peti- 
tioner came to know of his wife's mis- 
conduct he received such a shook that 
his health failed him and as a con- 
sequence he had to give up his post as a 
Permanent Way Inspector on the Bengal 
North Western Railway, thus ruining 
his future prospects. The petitioner 
also claims the custody of tho one child 
of the marriage, a daughter born on 30th 
November 1925, 

The respondent and the co-respondent 
admit the adultery, entitling the peti- 
tioner to a decree for dissolution of mar- 
riage, They both deny however that 
the co-respondent had anything to do 
with the breaking up of the petitioner's 
home, the respondent alleging that owing 
to her husband 5 ill-treatment she had 
left his house on several occasions, that 
she left his house on the last occasion in 
October 1927 and went lo live with her 
parents in Lahore, that it was not un- 
til July or August 1928 that she saw tho 
CO respondent for the first time on some 
official matter and that it was only in 
October of that year that they began to 


1S32 


Macjunley V. Mackinley (Kisch, J.) 


Oudh 183 


meet;. In Soptember 1929, when her 
■ parents were no longer able to support 
ber, she accepted the co-respondent’s pro- 
tection and has been living with him ever 
since as his wife, a son being born to 
them shortly after the institution of the 
present proceedings. The co-respondent 
accordingly denies liability to pay any 
damages, and the respondent prays for 
the custody of her daughter who has been 
living with her ever since she left her 
husband on the ground that their sepa- 
ration would be detrimental to the health 
of both of them. 

On the pleadings the main points that 
arise for decision by this Court are (l) 
to what damages, if any, is the petitioner 
-entitled as against the co-respondent, and 
(2) whether the respondent should be 
given the custody of the child of the 
marriage. 

The facts established by the evidence 
produced by the parties are that the 
petitioner and the respondent became en- 
gaged in about April 1924 when the peti- 
tioner was about twenty-two years of age 
and the respondent sixteen. The engage- 
ment however was objected to by the 
petitioner’s mother on whom he was 
partly dependent for support. In Feb- 
ruary or March 1925 the petitioner 
seduced the respondent in the Lawrence 
■Gardens, Lahore, after a dance at the 
Railway Institute. After this incident 
the petitioner left Lahore and went to 
Mussoorie for fear of the consequences. 

. The respondent found that she was with 
child, and when she could no longer con- 
ceal her pregnancy, she informed her 
parents of what had taken place. A 
lawyer was consulted, and as a result of 
a telegram sent by the lawyer the peti- 
tioner returned to Lahore where he was 
married to the respondent on 15bh July 
1925. At that time the petitioner held 
no appointment, but a month or so after 
the child was born ha obtained an ap- 
pointment as an Assistant Permanent 
Way Inspector on the Bengal North 
Western Railway at Saharsa on Rs. 75 
per month. After some eight months he 
was transferred as Permanent Way In- 
spector on Rs. 100 to Jarwal Road. On 
lOth March 1927 the respondent taking 
the child with her left her husband’s 
house and went bo her parents in Lahore 
who at that time were running a small 
cinema at Lahore. The petitioner insti- 
-tuted a suit for restitution of conjugal 


rights against his wife, her mother and 
one Mr. Prout, the manager of the 
cinema at Lahore, in the Court of the 
District Judge, Gonda, and also made an 
application for the guardianship of the 
child. A decree for restitution and an 
order for guardianship were passed ex 
parte by the District Judge of Gonda on 
18th July 1927. Subsequently the peti- 
tioner proceeded to Lahore to put the 
order of guai’dianship into execution and 
obtained delivery of the child. The respon- 
dent could not bear being separated from 
the child and returned with the petitioner 
to Jarwal Road. As the respondent had 
received no notice of the application for 
guardianship her mother proceeded to 
Lucknow to make injuiries into the 
matter and the respondent joined her 
there. On 21st September 1927 the 
parties appeared before the District Judge 
of Gonda and intimated that they had 
come to an agreement under the terras 
of which the petitioner was to have his 
certiGcate of guardianship of the child 
cancelled and the respondent was nob to 
leave the petitioner again unless he ill- 
treated her. The District Judge made 
an order accordingly on that date. After 
the passing of this order a Mrs. Rica 
Woods, a friend of the respondent’s family 
accompanied the respondent and her child 
to the petitioner’s house at Jarwal Road. 
Mrs. Woods left suddenly after three or 
four days, and a couple of weeks later 
the respondent taking the child with her 
again left the petitioner’s house and went 
to her parents in Lahore. After that she 
never returned to the petitioner. 

None of the above facts are seriously 
disputed. The petitioner’s case is that 
the married life of the petitioner and the 
respondent had been a very happy one 
and the respondent’s estrangement from 
him was due to the co-respondent. The 
respondent’s case is that the petitioner 
never had any affection for her having 
been forced to marry her against his will 
and that he had constantly ill-treated 
her. It was owing to his ill-treatment 
that she left his house on the first occa- 
sion, and owing to his further ill-treat- 
ment that she left his house for good and 
that she did not meet the co-respondent 
till many months after she had left the 
petitioner’s house on the last occasion. 

In order to come to a decision on the 
question of damages it is necessary to 
consider where the truth lies. 
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Tlie petitioner has not only failed to 
prove that the co respondent had any- 
thing to do with his w-ife leaving him, 
but his allegations on the subject are 
demonstrably false. In the petition he 
allege I that the co-respondent was the 
caus3 of the respondent’s indifTerence to- 
wards him and the breaking up of the 
petitioner's home, and he repeated the 
statement in his evidence in the witness- 
box. The co-respondent, howmver has 
proved by the production of the Govern- 
tnent Gazettes tiiat he proceeded out of 
India on leave from Burmah on 27th 
January 1927, that he remained on leave 
out ot India for one year anrl took over 
charge of the post of Executive Officer, 
Lahore Cantonments on 16th January 
1928. The respondent left the petitio- 
ner s house for the last lime early in 
October 1927, and it is therefore clear 
that the co-iespondent had nothing to do 
wuh her leaving the petitioner. The 
evidence of the respondent and co-res- 
pondent is to iheeHect that in Julyor 
August 1928 the respondent saw the co- 


respon lent on two occasions in his official 
capacity in connexion with the respon- 
dent s (larents seeking house accommoda- 
tion in the Lahore Cantonment but that 
they did not meet socially until Octohei 
1928, that it is from that month tlint 
feelings of affection developed betweer 
them, that in April 1929 when the res- 
pondent was left destitute by the failure 
of her father s business the co-respondeni 
began to give her financial assistance anc 
sent her and her child to Simla in 192^ 
as the child was in poor health and thal 
from September 1929 they began to live 
together. No attempt has been made hj 
the petitioner to cast doubt on any ol 
these statements and I can see no roasor 
whatever to disboliovo them. The peti- 
tioner has gone the length of making r 
statement m the witness-box that he 
either knew to be false or had ma le no at- 
tempt to verily, namely, that the co-ies- 
pondeiu was the Executive Officer of the 
Lahore Cantonment at the time when the 

order of the Disincb .ludgeof 
nda in tho month of August 1927. 
UJere his Lordship discussed the evi- 

dence on the petitioner’s allegation that 
that e in co-respondent 

b e lo H 'vas not responsi- 

ble loi the same and proceeded to discuss 


further evidence as regards the happiness 
or otherwise of the married life.) Taking 
all the circumstances into consideration it 
is clear to me that allowing for exaggera- 
tions in the respondent’s statement her 
evidence that it was the petitioner’s 
cruelty towards her that caused her to 
leave his house on both occasions must ho 
accepted as true and that the petitioner’s 
statement that their married life was 
uniformly happy until March 1927 can- 
not he accepted. 

When the learned counsel for the peti- 
tioner realized that the petitioner had 
failed to prove his allegations that the 
CO resftondent was responsible for the 
breaking up of the petitioner's home and 
for his losing his employment on the 
railway he fell back on the contention 
that but for the appearance of the co- res- 
pondent on the scene, there might have 
been a reconciliation between the husband 
and wife resulting in the home being re- 
made. 

Admittedly the petitioner did make 
efforts through a Roman Catholic priest 
at Lahore to get his wife to return to 
him, and though she was unwilling to do 
so at 6rst at the time when her father got 
into financial difficulty and could no lon- 
ger support her. she decided to go back to 
him. According to her version when she 
wrote to her husband that she wanted to 
return she received from him a telegram 
telling her not to. According to the 
petitioner s version he had written to her 
that he was ready to take her haik, hub 
having subsequently discovered her inti- 
macy with the co-respondent he sent her 
a telegiam refusing to take her back.. 
Neither the telegram nor the letter was 
summoned from the respondent. When 
in the witness-box the petitioner stated 
that he had with him a copy of the letter 
which he addressed to his wife on 8th 
July 1928. The respondent denies hav- 
ing received such a letter. The petitio- 
ner alleges that she must have received it 
because it was enclosed in a letter to the 
priest. No attempt has however been 
made to summon the priest as a witness. 

This document, which was one of im- 
portance for the petitioner's case, was 
not tiled on the date fixed for the filing 
of documents, and even when the peti- 
tioner was in the witness box, his counsel 
di I not ask that it shouhl he placed on the 
record. It is obvious that the Court can- 
not place full reliance on the petitioner 'a 
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statement with regard to his refusal 
to take his wife back when no serious 
attempt has been made to produce the 
evidence which it is alleged would hive 
supported it. In this connexion it may 
be noted that it was not until two full 
years after his alleged telegram that the 
petitioner institute 1 the present proceed- 
ings. On the other hand the respondent 
has not produced the telegram that she 
alleges she received from the petitioner 
refusing to take her back. For these 
reasons the circumstances and t he date 
of the final rupture between the peti- 
tioner and the respondent cannot he 
definitely determine 1 though it is cleir 
^rom the avi lence. including the petitii>n- 
er’s o-vn statements that in July 1928 
he had no sufficient ground to believe 
that his wife had been guilty of any mis- 
conduct with the co respondent. 

The matters that have to be considered 
in assessing the amount of damages, if 
any to he awarded to a husband on proof 
of his wife’s adultery with the co-res- 
pondent are well estaldished. The object 
of the damages is in no sense punitive. 
The means of the co-respondent have 
nothing to do with the question. The 
only questions that a Court can take into 
consideration are what loss the petitioner 
his sustained, and whether or not such 
loss has been cast on the petitioner by the 
action of the co-respondent In deter- 
mining these questions the Court must 
Cake into consideration the conduct of 
the husband and how far he may by his 
own conduct have contributed to his 
wife’s wrongdoing. These points are 
estaolished by a large number of English 
cases and they have all been brought in 
the well-known case of Keyse v. Keyxe & 
Mawell (i) to which a reference is fie lu- 
ently to be found in the decisions of the 
Courts of In Wa., Thomas V, Thomas (2) ^ 
Premchand Hira v, Bai Galal (3) and 

George Arthur v. Anna Marguerite Hear- 
sey (4). 

In the present case the petitioner has 
faile I to prove that the co-respondent 
wjs inanyway responsible for his wife 

leaving his protection. He has also failed 
to prove that the loss of his employment 
was due to any action of the co-resnon- 

(1) 11 P. D. 100^ 

(2j A.I.R. 1925 Cal. 585=86 I.C. 1018=52 Cal 
379 (F.B.). 

(3) A.I.R. 1927 Bom. 591=105 I.C. 871=51 
Bom. 1026. 

<4) A.I.a 1951 Oudh 259=132 I.C. 773. 


dent. The petitioner's own character and 
conduct are responsible for the peti- 
tioner s wife leaving him and the conse- 
quent breaking up of the petitioner’s 
home. The petitioner knew that, ap-irt 
from the precarious assistance that her 
parents could give her, the resf)ondent 
had no means to support herself and her 
chil<l. The only thing that can be sniil 
against the co-respondent is that he took 
a woman whom he knew to be a marriel 
woman under his protection, although in 
doing so all tlie circumstances lead me 
to believe his statement that it was 
sympathy for her past unhappiness and 
her present destitution that first attracted 
the co-respondent towards her and that 
bis intentions have from the beginning 
been strictly honourable. In these cir- 
cumstances it appears to me that only a 
nominal sum by way of damages should 
be awarded to the petitioner. I accord 
ingly award the petitioner R?. 500 as 
damages. 

With regard to the custody of the child 
it is no douht true, as has been contended 
by the learned counsel for the petitioner, 
that prima facie the innocent party is 
entitled to the custoly of the children of 
the marriage. The Courts however have 
always declined to lay down a hard and 
fast rule on the subject. In Symington 
V. Syminnton (5), a case before the House 
of Lords, the Lord Chancellor expressed 
himself on the subject in the following 
terms : 

“ It appears to mo that the Act of Parliam.’nt 
has given the Court the widest and the most 
general discretion, and has purposely done so ; 
and T think it must be the duty of the Couit to 
consider all the circumstances of the part cular 
ca«e before it — the circumstances of the miscon- 
duct which leads to a separation no doubt — the 
circumstances of the general character of the 
father — the circumstances of the general character 
of the mother and, above all, it should be the 
d'lt V of the Court to look to the interest of the 
children, and carefully to weigh tlie comparative 
advantages or disadvantages of giving the custody 
of all or of any of them to the one parent or to 
the other. I am at a loss to concei-e how any 
gen<>rn rule upm such a subject can be laid down.. 
Certainly I should prefer to ask your Lordsliips 
to act. not upon anv general rule, but upon the 
circumstances of the case now before us. 

In Stark v. Stark and Hitchins (6), the- 

Court of appeal laid down that : 

*’ the matrimonial offence which iustified the 
divorce ought not to be regarded for all time and 
under all circumstances as sufficient to disentitle 
the mother to access to her daugli rer, or even to 

(■^) 2 Scotch & Divorce A.C. 415. 

(6) [19101 P. 190=79 L.J. P. 93=101 L.T. 770 
=26T.L.R. 194. 
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tbo custody of her daughter assuming her to bo 
under sixteen. The Court ought not to lay down 
a hard and fast rule on this subject. The statu- 
tory power conferred upon the Court ought . . . . 
.... to bo exercised discretionally according to 
the particular circumstances in each case in 
which its interference is invoked.” 

It is well established that the first 
duty of the Court is to consider what is 
for the benefit of the children and that 
the interests of -tlie children should be 
the paramount consi delation : D'Altoii v. 

Alton (7), Phillip v. Phillip (8) : see 
also Symington v. Symington (5). 

In the present case there cannot to my 
mind bo one moment's hesitation as to 
which of the parties should be entrusted 
with the custody and education of the 
child until she is of age. As will be seen 
from what has been stated above the 
petitioner has cut a very sorry figure in 
the proceedings. He is a man who has 
no regard for truth. He has not been 
able to retain the various jobs that he 
obtained since he left the railway service 
and he is now out of work. He is at 
present dependent on his mother whoso 
income has been shown to be barely 
sulllcient for her own support. It is in 
the evidence of the respondent, which 
finds some corroboration in a letter 
(Ex. 16) written by her to Mrs. Woods 
on 13th June 1630 before the present 
proceedings were started and produced 
by the petitioner, that the petitioner 
olTerod to give her evidence to divorce 
him and let her keep the child if the co- 
respondent would pay him Rs. 12,000, 
and that on consulting a lawyer he ad- 
vised her to have nothing to do with it 
as it was of the nature of hlaokmnil. 
There is nothing in the present proceed- 
ings that gives mo any cause to doubt the 
truth of this statement of the respondent. 
Since his child was taken from him 
shortly after the order of guardianship 
was cancelled he has made no attempt to 
get her back or to see lier and from 1927 
he lias also shown no token of his afi'eo- 
tion by writing to her or sending her 
any little gift. The child is living with 
her mother and away from the petitioner 
since the ago of two and is now six years 

mV' potifcionor is a stranger to her. 
Xhe child IS a girl of tender years and 
needs her mother’s care. The proceed- 
ings throughout show that lier mother is 

extromoiy devoted to her. There is little 

C?) 4 P. i), <Ji. 

(3) 41 L. J. p. M. Si). 


doubt that it would be a great shock to 
the child to be taken away from her 
mother. The co-respondent also regards 
her as his own daughter and he is willing 
and able to provide for her maintenance 
and education. He intends to marry the 
respondent as soon as the law allows him 
to do so. Apart from the irregular union 
of the respondent with the co-respondent 
which owes its origin to the petitioner's 
own conduct, there is nothing to suggest 
that anything can be said against the 
respondent’s moral character. There can 
be no doubt whatever that it is for the 
benefit of the child physically, morally 
and materially that she should remain 
with her mother. It is contended on 
behalf of the petitioner that ho belongs 
to the Church of England while the res- 
pondent is a Roman Catholic, that the 
child has been baptized in the Church of 
England and he desires that she should 
be brought up in that faith. The child 
is still a Protestant and the co-respondent 
is also a Protestant, His intention is to 
marry the respondent as soon as the law 
allows him to do so. In the circumstances 
the question of religion does not appear 
to enter into the matter. The custody 
of the child will accordingly be given to 
the respondent. 

I am satisfied that there has been no 
collusion in this case. The petitioner is 
granted a decree nisi for the dissolution 
of his marriage with the respondent. He 
must apply for a decree absolute after the 
expiry of six months. The petitioner is 
granted Rs. 500 damages against the 
co-respondent. These damages will be 
paid to the petitioner after the decree has 
been made absolute. The custody of the 
child is given to the respondent who must 
give facilities for the petitioner to have 
access to her once a quarter, if he so 
desires. The co-respondent will pay the 
petitioner’s costs including Rs. 250 as 
pleader’s fee. 

P N./r.k. Order accordingly. 
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Emperor 

V. 

Ratan — Accused. 

Criminal Appeal No. 33 of 1932. Deci- 
ded on 22nd February 1932, against order 
of Sess. Judge, Bara Biuiki, D/- 9th 
November 1931. 
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(a) Penal Code (1860), Ss. 302 and 304— 
Murder or culpable homicide — Distinction 
between culpable homicide and murder ex- 
plained. 

If the act of the accused is done with the in- 
fceutioa of causiag such bodily injury, as the 
offender knows to be likely to cause the death of 
the person to whom the harm is caused, or the 
act is done with the intention of causing bodily 
injury and the bodily injury intended to be in- 
dicted is sutncient in the ordinary course of 
nature to cause death, the accused is guilty of 
murder under S. 302, I. P. C., and not of culpable 
homicide not amounting to murder under S. SOI, 

I. P. 0., unless his case is covered by any of the 
exceptions to S. 300, I. P. C. : 1 Bom. 342. Foil. 

/.XT., (-P 189 C 2] 

(h) Penal Code (1860), S. 302 — Sentence — 

Accused aged 25 — Deceased father-in-law 
J’efusing to send wife of accused — Transpor- 
tation for life held sufficient. 

_ Where the accused aged 25 murdered his father- 
m-law at night while the father-in-law was 
sleeping in fmnt of his house by lathi blows 
because the wife of the accused was not sent to 
the accused as per his demand, onlv transporta- 
tion for life was inflicted under S. 302, I. P. C. 

[P 189 0 2] 

TliOTTiCLSy Govt. Advocate — for tho 

Crown, 

Eafar Husain — for Accused. 

Judgment. — This appeal has been filed 
'On behalf of the Local Government under 
S. 417, Criminal P. G., against the judg- 
ment of the Sessions Judge of Bara Banki 
acquitting the accused Eatan Chamar of 
an offence under S. 302. I. P, C., but con- 
victing him of the minor offence under 
S. 304, I. P. G. and sentencing him to 
seven years’ rigorous imprisonment. 

The facts out of v?hich this appeal has 
arisen are as follows : 

The accused Ratan Chamar, aged 25, 
was married some three or four years ago 
to Mt. Ghhedana, the daughter of the 
deceased Ghhote Ghamar. She is a girl of 
about twelve years of age. She had been 
to the accused’s house three times during 
the last three or four years, but on each 
occasion she had run away and come back 
to her father’s house. The last time that 
she fled from her husband’s home and 
returned to her.father’s house was about 
SIX days before the date of the occurrence. 

wo day.a before the commission of the 
murder the accused asked the deceased 
Ghhote to send his daughter to him. 
Ghhote refused to do so saying that as 
the girl was still too young he would not 
send her to her husband's home for 
another two years at least. The accused 
threatened to kill Ghhote some time or 
-other. On the night between 18fch and 
19th June 1931 Ghhote Chamar was sleep- 
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ing on a cot at the door of his house under 
a nim tree. There is a jungle to the north 
and east of Chhote’s iiouse. Near the cot 
of Ghhote Chanaar was sleeping bis nephew 
Nanhu on a separate cot. When Ghhote 

was attacked by his son-in-law, the ac- 
eusei Ratan Ghamar, his nephew Nanhu 
hearing the cry of his uncle woke up and 
threw himself on the body of his uncle in 
order to protect the latter from the beat- 
ing that he was receiving. In doing so the 
brave nephew himself received injuries. 
Nanhus mother, Mt. Janaka, P. W. i, 
and Mt. Ghhedana, P. W. 7, the wife of 
the accused, also came out of the house 
on hearing the cry of Ghhote Chamar. 
All these persons were eyewitnesses to 
the attack on Ghhote by his son-in-law 
Ratan Chamar. They depose that Ratan 
beat Ghhote with lathi blows while three 
other associates of his were standing near 
by also armed with lathis. The injuries 
on the deceased Ghhote, an old man of 
about 50 years of age, were manifold as 

deposed to by the Civil Surgeon of Bara 

Banki. 

They consisted of a compound fracture 
of the left arm above the elbow. There 
were three contused wounds on the 
arm. There was a contused wound on 
the front of the left leg on the upper part 
and another contused wound on the same 
log. There was a contused wound deep 
down to the scalp on the back of the top 
of the head. There was a fracture of the 
left fourth rib at its junction with the 
costal cartilage. There were fractures of 
the left fifth, sixth, seventh, eighth and 
ninth ribs^ on the left side between the 
anterior axillary line and the nipple line, 
there was also fracture of the front part 
of the right tenth rib. There was a bruise 

temple. The brain was 
slightly congested. Blood was present in 
both pleurae. The spleen was torn in 
tvvo places and the left kidney was also 
injured. Death, in the opinion of the 
Livil burgeon, was due to internal hae- 

morrhage from the rupture of the spleen 

and left kidney caused by the fracture of 
the nbs due to violent lathi blows. After 
giving this merciless beating to his father- 

in-law, the accused Eatan left the place 

with his three companions informing the 
women of the household that it Ghhote 
survived this beating he would come back 
again and kill him outright. The prose- 
cution witnesses depose that they reco^^- 
nized the accused by his voice also besides 
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recognizing him by his hgiire in the dark. 
Bhawani P. W. 5 and Gokul P. W. fi also 
came on the scene shortly after Ratan 
harl left t!ie place. Shortly after the 
occurrence the deceased Chhote, as well as 
Mt. Tanaka an 1 Nanhu, told these wit- 
nesses that Ratan Chamar had beaten his 
father-in-law. The report of the occur- 
rence was made in thana Kursi, ten miles 
from the scene of occurrence, by Chauki- 
dar Ram Oayal, at 10 a. m. on the morn- 
ing of 19th June 1931. P. W. 8 .Lochan 
afterwards went to make a report at the 
thana that Clihote had passed away. 
Chaukid ir Ram Dayal, on his return from 
the thana, hearing the news of the death 
of Chhote, proceeded to the village to keep 
watch over the deal body. Head Con- 
stable Ahdul Rishid prepared the inquest 
report and sent the body of Chhote Cha- 
mar to healquarters for post mortem 
t X iinination. The accused Ratan was 
arrestol on the following day, 20th June 
1J31. in his own village. 

The accuse! alleged in his statement 
before the Sessions Judge that he was at 
his own house on the night of the occur- 
rence and was arrested at his own house 
and that iio had been falsely implicated 
by the relations of his father-in-law. He 
has examined no witnesses in his defence. 

The learned Sessions Judge has, in the 
main, accepted the evidence of the pro- 
secution witnesses and has convicted the 
accused Ratan of an offence under S. 304, 

Section 299. 
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I. P. C., and sentenced him to undergo 
rigorous imprisonment for seven years. 
The accused has filed no appeal against 
his conviction and sentence for an offence 
under S. 304, I. P. C. We have examined 
the evidence of the prosecution witnesses 
and are satisfied that the charge of causing 
the deatli of his father in law Chhote by 
beating him with a lathi has been fully 

proved against the accused Ratan Cha- 
mar. 

The only question for determination in 
this appeal is ns to the natuie of the 
offence committed hy the accused. The 
learned Sessions Judge has treated. this 
matter in a very casual manner at the end 
of his judgment and has merely stated, 
without giving any sufficient reason, that 
the case does not appear to fall within 
any of the four clauses to S. 300, I. P. C. 
and that the intention of the accused was 
nothing more than to cause such bodily 
injury as was likely to cause death with- 
in the meaning of S. 304, I. P. C. For 
the gui lance of subordinate Courts we 
propose to deal with this matter at some 
length. The distinction between culpable 
homicide punishable under S. 304, I.P."^., 
and murder, punishable under S. o02, 
I. P. C., has been very ably set forth by 
Melvill. J., in Bex v. Gortnda vl) at 
pp. 344-46. In that case the learned 
Judge said: 

‘’For convenience of comparison the provisions 

ofS^. 299 and SOO, I, P.O may be 

stated thus: 

Section 800. 


Empebor V. Ratan 


A person commits culpable homi- 
cide, if tint act by which the 
death is caused, is done. 

(o) Witli the intention of causing 
doatli: 


Subject to certain exceptions culpable homicide is murder, if 
the act by which the death is caused is done: 

(l) With the intention of causing death. 


(b) With the intention of cans- 
ini» such bodily injury as is 

liheln to cause doatli. 

(c) With the knowledge that 

the act is likely to 

cause death. 


(2) With the intention of causing such bodily injury as the 
offender knotrs to hf HMy to cause the death of the persoH to 
whom the h'lnu is caused. 

(8) With the iuteniiou of causing bodily injury to any person 
such bodily injury being sufficient %n the ordinary course of 
nature to cause death. 

(-l) With the knowledge that the act so imminently dangerous 
tint it must ill all probability cause deafh or such bodily injury 
ns is likely to cause death. 


I have underlined (italici/odl the won] 
which appear to me to mark the differences bel 
woen ilio two offences, (a) and (l) show tlui 
wlioro iliero is an iniention to kill, the offence i 
nh\a\s imirder. (c) and (4) appear to ino inlendo 

say that thev are nocessaril 
hiniledlto cases in which there is no iniemiol 
to cause doatli or h -dily injury Fmions drivina 
m-ing at a mark near a public road, would ho case 
of th is description. Whether the offence isculpabi 
homicido or murder depends upon the degree o 


risk to human li^e. If death is a likely result, 
it is culpable homicide; if it is the most probable 
result, it is murder. 

"The essence of (2) appears tome to be found in 
the words which I have underlined (italicised). 
The offence is murder, if the offender Afioiri that 
the pir/iVii/rr person iHjwred, is likely, either 
from peculiarity of constitution or immature age, 
or other sr^cial circumstances, to be killed by au 
iujnrv which w ould not ordinarily cause death s. 

(1) Uh7C0 T^m. 342. 
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“There remains to be considered (b) and (3), 
and it is on a co.-nparison of these two clauses 
that the decision cf doubtful cases must 


generallv deper d. The offence is culpable homi- 
cide, if the bodily injury intended to be inflicted 
is likol tocause death; it is murder, if such injury 
is sufficient in the ordinary course of n'lture to 
cause death. The distinction is fine, but appre- 
ciable. It is mucli the same distinction as that 
between (c) and (4) alreadv noticed. It is a 
question of the degree of probability.” 

Applying the test set forth above to 
tlie facts of the present case vve bold that 
it is clear from the innumemhle injuries 
inflicted on an old man of 50 years of 
age that the offence of Eatan Charnar 
falls within Cls. (2) and (3), S. 300, 
I. P. C., namely that the act of the ac- 
cused Eatan was done with the intention 
of causing such bodily injury, as the 
offender knew to he likely to cause the 
death of the 1 erson to whom the harm 
was caused, or that the act was done 
with the intention of causing bodily in- 
jury and the bodily injury intended to be 
inflicted was sufficient in the ordinary 
course of nature to cause death. Jn fact 
from the remark made by the accused him- 
self before he left the scene of occurrence. 
It was clear that he himself thought that 
he had done for his father-in-law and, 
that if somehow or other he surv'ived 
this thrashing he could come again to 
kill him outright. Six ribs of the de- 
ceased were fractured. The spleen was 
torn in two places. The left kidney was 
also injured. There was a wound on the 
back of the head and there was a com 
pound fracture of the forearm besides 
other bruises and injuries. Death super- 
vened within a few hours after the inflic- 
tion of these injuries. This case there- 
fore clearly falls under S. 302, L P. C. 

The learned counsel for the accused has 
failed to bring the acts of the accused 
within any of the 5 exceptions to S. 300, 

I. P. C., which would reduce the offence 
of the accused from murder to culpable 
homicide not amounting to murder. 
Excep. 1 lays down that culpable homi- 
cide is not murder if the offender, vvhilst 
deprived of the power of self control by 
grave and sudden provocation causes the 
death of any person by mistake or acci- 
dent, The facts of the present case do 
not fit in with this exception. The ac- 
cused may have been offended with his 
father-in-law for not sending his wife 
Mt. Ohhedana to his house. There is no 
allegation that the accused had any 
altercation with his father-in-law about 
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frhe sending of his wife to his house. The 
accused, in his ovvn statement before the 
Magistrate and Judge, has alleged that 
he never went to his father-in-laws 
house to ask for the return of his wife. 
The prosecution evidence shows that the 
accused w ent at midnight to the house 
of his father-in-law accompanied by three 
other peisons armed with lathis and that 
he belaboured his aged father-in-law 
whilst the latter was asleep outside and 
lying helfiless on his cot. Exceps. (2) 
and (3), S. 300, I. P. C., relate to oflences 
committed in the exercise of the light of 
private defence or by a public servant 
acting for the advancement of luiilic 
justice. These exceptions have absolutely 
no applicability to the facts of the pre- 
sent case. Equally inapplicable is Excep, 

(4) , S. 300, I. P. C , because in this 
case nobody alleges that theie was a 
sudden fight between the iather-in-Iaw 
and the son-in-law and in the heat of 
passion upon a sudden quarrel the death 
of the father- in law was caused. Excep. 

(5) is also inapplicable to the present 
case. 

In our opinion this was a clear case of 
murder punishable under S. 302, I, P. C,, 
and the learned Sessions Judge of Bara 
Banki was clearly in the wrong in acquit- 
ting Eatan Chamar of that oflence and 
convicting him only of the lesser oflence 
under S. 304, I. P. C. 

We therefore allow this appeal, set 
aside the acquittal of the accused under 
S. 302, I, P. C., as also his conviction 
and sentence under S. 304, I. P. C., and 
in lieu thereof convict him of an offence 
under S. 302, I. P. C., and taking into 
account all the circumstances of the case 
we think that the ends of justice w ill be 
met if we inflict the lesser of the two 
punishments that can be legally infli- 
cted for an offence under S. 302, I. P. 0. 
Wo accordingly sentence Eatan ’ Chamar 
for an offence under S. 302, I. P. Q., to 
transportation for life. 

W.d./r.k. Appeal allowed,. 


190 Oudh 


1932 


Nabi Ahmad v. Emperor (Kisch, J.) 


A. I. R. 1932 Oudh 190 

Kisch, J. 

Nabi Ahmad Khan — Accused — Appel- 
lant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 15 of 1932, Deci- 
ded on 15th February 1932, against order 
of Asst. Sess. Judge, Lucknow, D/- 22nd 
December 1931, 

Penal Code (1860), S. 84 — It is not every 
degree of unsoundness of mind that will oust 
ordinary procedure of criminal Courts — Pro- 
cedure in cases of lunacy at time of trial and 

commission of offence is different 
and leads to different consequences — Crimi- 
nal P. C. (1898), S. 465. 

It is not every degree of unsounduess of mind 
that will oust the ordinary procedure of the cri- 
minal Courts. The circumstances under which 
the special procedure applicable to lunatics will 
come into play are clearly laid down in the 
Penal Code and the Criminal Procedure Code. 
The exception in favour of a person who was a 
lunatic at the time of the offence Js contained in 
S. 84, I. P. C., and the procedure applicable to a 
person who is insane at the time of the trial is 
laid down in S. 4G5, Criminal P. C. The proce- 
dure in the case of lunacy at the time of the 
trial and lunacy at the time of the commission of 
the offence are entirely separate matters leading to 
different consequences and these two matters 
must not be confused together. The first point 
that a Court has to decide when an accused per- 
son is brought before it who is suspected or alle- 
ged to bo a lunatic, and before the Court can 
even proceed with the trial for the offence alle- 
ged to have been committed, is whether the 
accused person appears to the Court to bo of un- 
sound mind and consequently incapable of mak- 
ing his defence. [P'lOO C ‘2; P 191 0 2] 

//. (7. Walford — for Appellant. 

Govt. Advocate — for tho Crown. 

Judgment. In the case out of which 
this appeal arises Nabi Ahmad Khan Pa- 
thanaged 30 of Bareilly District lias been 
convicted by the Assistant Sessions Judge 
of Lucknow of an ofl'enoe under S. 307, 
I. P. C, andhas been sentenced to five 
years’ rigorous imprisonment. 

On 27tli July 1931 the accused entered 
the room of tho Head Assistant to the 
Director of Public Health and demanded 
to see the list of passed candidates of the 
last year s examination for tho post of 
Sanitary Inspector at which examination 
he had been a candidate. Ho was inform- 
ed by the Head Assistant that it was 
against tho oflice rules to show the list, 
but that he could be shown tire Gazette. 
The accused thereupon jumped on to the 
table at which tho Head Assistant was sit- 
ting and stabbed him on the left shoulder 
blade near the neck 'with a butcher’s 
knife having a blade eight or nine inches 


long. The Head Clerk of the office raised 
an alarm and gave the accused a push 
causing both the Head Assistant and the- 
accused to fall down and in the melee the 
Head Assistant received another injury 
from the knife, probably accidentally, in 
the left side. The accused got up and ran 
away, but was caught by a peon and the 
bloodstained knife was found in his 
pocket. The stab received by the Head 
Assistant on the shoulder near the neck 
was four and half inches deep and it was 
a matter of some surprise to the Civil 
Surgeon that he escaped with his life. 

The accused admitted throughout tha 
proceedings that it was he who had stab- 
bed the Head Assistant and he himself 
has not appealed. The present appeal 
has been preferred at the instance of the 
accused’s relatives. Even now it is nob 
contested that it was the accused who 
committed the assault on the Head Assis- 
tant. The grounds taken by the learned 
counsel who has appeared to support the- 
appeal are that the accused was insane at 
the time when he committed the offence 
and also at the time of the trial, that no 
proper opportunity was given to the rela- 
tives of the accused to prove this and 
that as a result of his not having been 
properly defended he has been sentenced 
to five years in jail whereas at most he 
ought to have been detained in a lunatic 
asylum pending His Majesty’s pleasure. 

Now it is not every degree of unsound- 
ness of mind that will oust the ordinary 
procedure of the criminal Courts. Tho 
circumstances under which the special 
procedure applicable to lunatics will 
come into play are clearly laid down in 
the Benal Code and the Criminal Procedure 
Code. The exception in favour of a per- 
son who was a lunatic at the time of the 
offence is contained in S. 84, L P. C. 
which lays down that 

nothing is an offence which is done by a per- 
son who, at the time of doing it, by reason of un* 
soundness of mind, is incapable of knowing tba 
nature of the act, or that ho is doing what is 
either wrong or contrary to law.** 

The procedure applicable to a person 
who is insane at the time of the trial is 
laid down in S, 465, Criminal P. 0. This 
section lays down that 

if any person committed for trial before a Court 
of Session or a High Court appears to the Court 
at his trial to bo of unsound mind and oonse* 
quoutly incapable of making his defence, the 
jury for the Court with the aid of assessors^ 
shall, in the first instance, try the fact of. such 
uusonudnoss and incapacity, and if the jury or 
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Court, as the case may be, is satisfied of the fact, 
the Judge shall record a finding to that effect, 
and shall postpone further proceedings in the case 
and the jurj', if any, shall be discharged.” 

Section 471 of the same Code further 
lays down that when it is found that the 
accused committed the act of which he 
is charged, but must be acquitted on the 

ground of lunacy, the Court shall 

order such person to be detained in safe 
custody in such place and manner as the Magis- 
trate or Court thinks fit, and shall report the ac- 
tion taken to the Local Government.” 

It will thus be seen that the procedure 
in the case of lunacy at the time of 
the trial and lunacy at the time of the 
commission of the offence are entirely 
separate matters leading to different 
consequences and these two matters must 
nob be confused together. The first point 
that a Court has to decide when an accu- 
sed person is brought before it who is 
suspected or alleged to be a lunatic, and 
before the Court can even proceed with the 
trial for the offence alleged to have been 
committed, is whether the accused person 
appears to the Court to be of unsound 
mind and consequently incapable of mak- 
ing his defence. In the fjresent case on 
4th August 1931, a week after the occur- 
rence and before the inquiry had started 
in the Court of the Committing Magis- 
trate, the adoptive father of the appel- 
ant made an application to the Court 
stating that he was of unsound mind. As 
a result the Superintendent of the Jail 
was asked to keep the appellant under 
observation and to give his opinion. 
Major Sheikh, I. M, S., theSuprintendent 
of the District Jail, Lucknow, kept 
the appellant under observation from 
8th to 28th August 1931. His report is 
on the record, Ex. 16. After setting 
out all the facts noted by him he gave his 
opinion in the following terms : 


There does exist mental defect which amounts 
to feeble mindedness ; but the degree of feeble 
mindedness could not be gauged, as uo help could 
be got fmm him, although several efforts were 
made. His condition does not warrant to certify 
hirn as insane as he knows the nature and the 
quality of the act and that what he did was 

himself”^^ capable of defending 


After receiving this report the commit- 
ting Magistrate proceeded with the in- 
quiry and on 9th October 1931 committed 
the appellant to stand his trial before the 
Court of Session. At the instance'of the 
Assistant Sessions Judge, to whose Court 
the case had been transferred for trial 
Major Sheikh continued to keep the ap.’ 


pellant under observation and on 12th 
November 1931 he made a report (Ex. 19) 
to the Assistant Sessions Judge intimating 
that the appellant had developed an at- 
tack of insanity during the night of 30th 
October 1931, that he was kept under ob- 
servation from 31st October to 9th No- 
vember 1931 and that he had gradually 
regained his previous mental condition by 
9th November 1931. Major Sheikh gave 
his conclusion in the following terms : 

‘Tn addition to being mentally defective as 
stated already in previous report, he is subject to 
periodical superadded attacks of insanity.” 

Before proceeding with the trial the 
learned Assistant Sessions Judge called 
for a further report from Major Sheikh 
who, on the date that the trial began 
namely, 18th December 1931, made a fur- 
ther report (Ex. 20) in which he stated 
that he had kept the appellant under ob-- 
servation from 3rd December to 18th De- 
cember 1931, that his state of mind \Yas 
considerably better than what was re- 
ported in his first report^of 28th August 
1931 ^^and that he was “fit to stand his 
trial.” Such was the state of affairs 
when the trial opened. The appellant 
himself made a long statement in answer 
to the charge which was recorded by the 
learned Assistant Sessions Judge and 
which convinced him that the appellant 
did not appear to be of unsound mind at 
the time of the trial as has been stated by 
the learned Assistant Sessions Judge in 
bis judgment. The learned Assistant 
bessions Judge has further remarked that 
when the trial commenced the appellant 
did nob appear to be the least abnormal 
to him though in view of the medical re- 
ports be had the question of his lunacy 
fully in mind. Under these circumstances 
and with all the material that he had at 
his disposal to come to a conclusion as to 
the state of the appellant’s mind at the 
time of the trial it is difficult to see how 

the learned Assistant Sessions Judge could 
have acted otherwise than to proceed 
with the trial. The appellant s behaviour 

throughout the trial only confirmed the 
earned Assistant Sessions Judge’s opinion 

that the appellant fully understood the 
prooeedmgs and was quite capable of 
making his defence. 

It remains to be considered whether 
the appellant was entitled to the benefit 
of S. 84, I, P. C., as being by reason of 
unsoundness of mind incapable of knowin" 
the nature of the act, or that what he 
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was doing was either wrong or contrary 
to law. On this point on a perusal of the 
evidence in the case and the appellant's 
own statement there can hardly be two 
opinions. Major Sheikh himself in his 
first report as to the mental condition of 
the accuse! has state! that he knew the 
nature and the quality of the act and 
that what he did was punishable by law. 
The appellant had sat for and passe I the 
first part of the examination for the Sani- 
tary Inspectorship and was undergoing 
training from March to Tune 1930. He sat 
for the second part of the examination in 
Novetriber 1930, but failel. He wrote 
two letters in February and March 1931 
with a view to ascertaining the marks 
thit had been allotted to him at that 
examination and was informed that the 
marks could not he disclosed to him, hut 
that ho would be allowed to take the exa- 
amination again in the July session. He 
joinel thecliss on 10th July IvbSl. 

On iSth July 1931 the appellant came 
to the olfice of the Head Assistant to the 
Director of Public Health for the first 
time and inquired when Col. Dunn, the 
Director of Public Health, gave inter- 
views. It appears that Col. Dunn was 
not in Lucknow and the accused refused 
to disclose to the Head Assistant the rea- 
son for which ho desired to have an inter- 
view with Col. Dunn. On his leaving the 
ollice, the Head Assistant sent the Head 
Clerk to inquire the appellant’s name, 
but the appellant gave a truculent reply 
whereupon the Head Assistant came out 
of his room and showed the appellant a 
notice that name and purpose of inter- 
view should bo given by inquirers. The 
appellant says that he did not care about 
the notice on which the Head Assistant 
told him in a severe tone to leave the 
olfice. On 27th July 1931. the date of 
the occurrence, the accused again entered 
the Head Assistant’s otfico without per- 
mission, sat down on a chair and asked 
the Hoad Assistant to show him the list 
of passed candidates at the last year’s 
examination. The Heal Assistant iti- 
fonnod the appellant that it was against 
tlie otlice rules to show the list, hut that 
he was prepared to show him the Gazette. 
Before ho could get the Gazette the ac- 
cused jumped on the table and stabbed 
the Hoad Assistant as has been stated 
above. The accused’s statement was to 
the elYeot that the Head Assistant had 
-omitted his name from the Gazette and 


sent a wrong copy of the result to Go- 
vernment Press aud so he got a knife 
prepared and proceeded with that knife 
to the Head Assistant’s office. He asked 
the Head Assistant to show him the re- 
sult of the second part of the exami- 
nation, and when the Head Assistant re- 
plied that this was not permissible but 
the result had appeared in the Gazette, 
he lightly pierced the knife in his 
shoulder.” The learnel Assistant Ses- 
sions Judge has applied his mind to the 
question whether the appellant was in- 
sane at the time of the commission of the 
olTence and has come to the conclusion 
ih It he was not. 

lb seems to me impossible to find fault 
with this conclusion. The fact that the 
appellant may have had an attack of in- 
sanity before the occurrence and another 
one in jail during the period between the 
inquiry in the committing Magistrate’s 
Court and the opening of the trial in the 
Sessions Court, does not mean that it was 
in a fit of insanity that he committed the 
assault. The report of Major Sheikh (Ex, 
19) shows that his attack of insanity was 
accompanied by all sorts of symptoms 
none of which appear to have been pre- 
sent at the time when he committed the 
offence, and the learned Assistant Ses- 
sions Judge is clearly right in saying that 
there is nothing to show that he was 
anything but his normal self at that 
time. The most that can be said is that 
the appellant was a man of unbalanced 
mind, that he had gob a fixed impression 
that it was the Head Assistant who was 
responsible for his name not appearing in 
the list of successful candidates at the 
second part of the examination for the 
post of Sanitary Inspector and that he 
deliberately made preparations to avenge 
this fancied wrong. These considerations 
may, and probably did, weigh with the 
Court in the matter of sentence, but 
there is certainly no evidence of such un- 
soundness of mind at the time of the oo- 
cunence as would have justified the 
Court in giving the appellant the benefit 
of S. 84, I. P. 0. 

It has been made a grievance by the 
learned counsel who has appeared to sup- 
port the appeal that the trial Court did 
not allow the counsel engaged by the ap- 
pellant's relatives to appear for him. At 
the opening of thetrial, Mr, WahWXJddin 
Hyder, a barrister from Bahraioh, was 
present, but as has been noted on the re- 
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cord the accused distinctly and repeatedly 
abated that he did not wish to employ 
any counsel as he had made a full state- 
ment of the facts. The counsel accord- 
ingly withdrew. On the next date another 
counsel Mr. Matin Uddin, an advocate of 
this Court, appeared, hut he wasonly asked 
to watch the procee lings on behalf of the 
appellant s relatives, admitting that he 
had no locus standi to appear on behalf 
of the appellant himself. Mr. Matin 
Udlin actually dii put in an application 
asking the Court to take action under 
8. 341, Criminal P, C., which was duly 
considered by the learned Assistant Ses- 
sions Judge. 

I find therefore that there is no sub- 
stance in this appeal, that the question of 
the appellant’s mental condition has re- 
ceived the fullest consideration at the 
hands of the trial Court and that it is 
impossible to say that there has been any 
miscarriage of justice. The appeal is ac- 
cordingly dismissed. 

B.v./e.k. Appeal dismissed. 
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Full Bench 

Wazir Hasan, C. J., Raza, and 

Seivastava, JJ. 

Municipal Board, Luckyioio — Defen- 
dant — Appellant. 

V. 

S, G. Deb — Plaintiff — Respondent. 

First Appeal No. 37 of 1931, Decided 
on 10th March 1932, against order of 
Addl. Sub-Judge, Lucknow, D/- 29th 
November 1930. 

(a) .D. P. Municipalities Act (1916), S. 97— 
Provisions of S. 97 are mandatory. 

Provisions of S. 97 are mandatory and where 
a Municipal contract is not under seal or signed 
by a proper person, it is wholly void.LP 194 0 2] 

(b) Contract Act (1872), S. 65— Contract 
in writing void from inception — It must be 
■held to be discovered as void when it was 
reduced to writing. 

Where a contract in writing is void from its 
inception in the absence of special circumstances 
it must be held that it was discovered to be so 
on the date on which it was reduced to writing 
But even if so, it would fall within the terins 
*of S. 65 as a contract which has bacomo void; 

on A. I. R, 1932 P. 0, 

-“V* [P 191 C 21 

(c) Interpretation of Statutes — General 

and special law. 

The general Hw of the country should be 
given effect to if there is no special law to the 
contrary. ^ Bat if thf-re is such special law then 
the principle generalia, specialibus no?i dero~ 
qant applies. [P 195 q j] 

1932 0/25 & 26 


^"^(d) U P. Municipalities Act (1916), S. 97 
“Contract with ^^unicipal Board void under 
S. 97 as not being under seal — No relief can 
be given to person relying on such contract 

even on quantum meruit “ Contract Act 

(1872). S. 65 

G-euerally io cases of void contracts the prin- 
ciph3 of restitution embodied in S. 65, Contract 
Act, would be the priuciple of giving relief upon 
quantum meruit. But where a special law cre- 
ates a corporate body and that body cannot 
enter into a contract excert under seal, no relief 
can bo given to a person relyiog on a contract 
entered into between him and the Board, but 
not under seal even on quantum meruit, fora 
man cannot be allowed to do by indirect means 
what .he is forbidden to do directly: Young & 
Co. V. Mayor and Corporation of Royal hea- 
mingtonSpa, (1883)8 .4. G. 517, Rel. on A. I, R. 
1926 Ou.lh 388, Di‘>s. from; [Case laio dUcussed.) 

IP 195 G 1] 

(e) U.P. Municipalities Act (1916), S. 326 (3) 
— Applicability. 

Section 326 applies to a suit against the Muni- 
cipality for balance of price lor goods supplied 
and would be barred if brought after six months 
from accrual of cause of action. [P 194 0 1] 

Ali Zaheer and Mohammad Ahmad — 
for Appellant;. 

Badha Krishna and N. Banerji — for 
Respondent. 

Wazir H asan, C. J. The necessary 
facts, out of which this reference arises 
are as follows: 

The plaintiff-respondent is the proprie- 
tor of the United Coal Co. situate at 
Ruttlelge Road, Lucknow. The sole de- 
fendant to the suit is the Municipal 
Board of Lucknow. The case stated in 
the plaint is that on 20fch March 1929 
the plaintiff agreed to sell and the de- 
fendant agreed to purchase 10,000 to 
12,000 tons of second class rubble coal 
at Rs. 2-9-6 per ton F. 0. R. Colliery, 
This quantity was to be supplied from 
Ist April 1929 till 3ist March 1930. 
The defendant signed and delivered a 
deed of agreement in pursuance of the 
terms settled upon between the parties. 
The plaintiff also deposited a cash se- 
curity of Rs. 5,000 for the due perfor- 
mance of his part of the contract. The 
plaintiff supplied 9,54o tons 14 cwt. of 
coal and the defendant paid as part of the 
price of coal, the sum of Rs. 18,229-11-0 
only. The present suit is to recover the 
balance of the price to the extent of 
Rs. 7,066-10-4, and also for the recovery 
of the sum of Rs. 3,742-9-4 on account 
of security deposit. Interest is also 
claimed on these two sums of money. 
There is a controversy between the par- 
ties as to the proper construction of the 
alleged agreement of 20th March 1929 
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(Ex. ll), but that is a matter with which 
we are not concerned. 

The learne.l Subordinate Judge of 
Lucknow, in whose Court the suit was 
instituted, has given a decree to the 
plaintiff. The Municipal Board is npw 
the appellant. Amongst other defences 
raised by the Board there were two de- 
fences which form the subject-matter 
of the questions referred by the Division 
Bench to the Full Bench for opinion. 
In the order of reference those questions 
are stated in the following words; 

1. Is the contract pleaded in para. 2 
of the plaint (Ex. ll) void by reason of 
the provisions of Ss. 96 and 97, U. P. 
Municipalities Act, 1916. If the answer 
is in the aflirmative, can any relief be 
given, to the plaintiff under the provisions 
of Ss. 65, 70 and 72, Contract Act? 

2. Is the suit barred by limitation 
under the provisions of S, 326, U. P. 
Municipalities Act, 1916? 

I will first express my opinion on the 
second question. In the course of argu- 
ments before us the plaintiff’s learned 
advocate raised the contention that 
S. 326, U. P. Municipalities Act, is in- 
applicable to this case. I had great 
difficulty in appreciating the argument. 

I am of opinion that the section is ap- 
plicable to the suit. The suit would be 
barred under sub-S. (3). S. 326, if it is 
pommenced otherwise than Within six 
months after the accrual of the cause of 
action. The precise question for deter- 
mination therefore is as to the date when 
the cause of action accrued. Obviouslv 
this cannot be determined without set- 
tling matters of fact on which the 
parties are at variance as was disclosed 
at the hearing of the reference. It would 
seem to follow that the second question 
referred to the Full Bench is a mixed 
question of fact and law. I therefore 
refrain from expressing any further opi- 
nion on the question than what I have 
just now stated. 

The first question is divided into two 
parts. On the first part, the learned 
counsel for the defendant read to us 
S. 97, U. P. Municipalities Act, 1916, 
and stated that S. 96 had no bearing on 
this question. S. 97 is as follows; 

" 97 (1) Every contraol made by or ou behalf 
of a Hoard whereof tho value or tho amount ox- 
pcods U-*. sliiiU be in writing. 

(‘2) Every such emUraet shaU be signol: 

(tt) by tlio chiUnidftu a vicc^cbuirinau aud 
by the executive officer or a secretary, or 


(b) by any person or persons empowered un- 
der Bub-S. (2) or (3) of the previous section to 
sanction the contract if further and in like man- 
ner empowered in this behalf by the Board. 

(3) If a contract to which the foregoing pro- 
visions of this section apply is executed other- 
wise than in conformity therewith it shall not 
be binding on the Board,** 


It was agreed that the contract on 
which the plaintiff relies and which is^ 
stated in para. 2 of the plaint and is em- 
bodied in Ex. 11, was a contract thevalue> 
whereof exceeds Es. 250. It was also 
agreed that it was reduced to writing as- 
is evidenced by Ex. 11 and it was further 
agreed that it was not signed by any 
person speciBed in Cls. (a) and (b), sub- 
S. 2 of the section. The learned ad- 
vocate for the defendant therefore con- 
tended that the contract was wholly 
void and illegal by reason of the provi- 
sions of sub-S. (3) and as such was nob 
binding on the Board. For the sake of 
brevity the contract was treated in the 
course of arguments, and I propose ta 
follow the same course in my judgment, 
as a contract *not under seal and void a» 
the statute required it to be under seal. 


The learned counsel for the plaintiff 
admitted at the very threshold of hie 
opening address that the contract in 
question was not under seal and that tho 
statute, that is S. 97, Municipalities Act, 
was mandatory in its terms that tho 
contract must be under seal. As regards 
tho first part of the question, my opinion 
therefore is that the contract pleaded in 
para. 2 of the plaint and evidenced by 
Ex. 11 was void by reason of the provi- 
sions of S. 97, U. P. Municipalities Act, 
1916, 


The answer to the second part of tho 
question is not free from difficulty. At 
the hearing of tho reference the learned 
counsel for the plaintiff relied only on 
S. 65, Contract Act. The other sections 
mentioned in the question need not there- 
fore he discussed. 


I have little doubt as to the true con- 
struction of S, 65, Contract Act, 
contract in question was void from ita 
inception and in tho absence of anyf 
special circumstances it must' bo held! 
that it was discovered to be so ou the 
date on which it was reduced to writing, 
that is 20th March 1929. But even if 
BO it would fall within the terms of 
S. 65 as a contract which has become 
void: Annada Mohany* Qour Mohan 
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Mullick (l) and Satgur Prasad v. Har 
Narain Das (2). 

If the contract in question falls with- 
in the terms of S. 65, Contract Act, as I 
hold that it does, it would seem to 
follow^ from the same terms that the 
plaintiff is entitled to be reimbursed 
with the price of the coal by the defen- 
dant. The principle of restitution em- 
bodied in S. 65, Contract Act, in cases of 
the nature of the present suit would be 
the principle of giving relief upon 
quantum meruit. This therefore is the 
general law of the country and it should 
be given effect to if there were no special 
law to the contrary. But if there is 
such a law then the principle generalia 
spectalibtLs non-derogant applies. It was 
contended on behalf of the defendant 
that such a special law exists in the 
U. P. Municipalities Act, 1916, and in 
particular in the provisions of S. 97 of 
that Act. 

The Municipal Board of Lucknow and 
other similar Boards within the pro- 
vinces are clearly creatures of statute, 
that is U. P. Municipalities Act (2 of 
1916)— vide the definition of “Board’' 

in S. 2 of the Act. By S, 6 of the same 
Act: 

‘‘it is a body corporate and by the same section 
It IS vested with the capacity of suing and being 
sued m its corporate name, of acquiring, holding, 
and transferring property moveable and ini- 
movable, and of entering into contracts.’* 

It follows that the liability of the Muni- 
cipal Board of Lucknow as a corporate 
body to make a compensation to the plain- 
tiff in the present case must arise out 
of the provisions of U. P. Municipalities 
Act, 1916, and not otherwise in matters 
arising out of a contract which has be- 
come void. According to express terms 
of S. 97, U. P. Municipalities Act, 1916, 
the contract on which the plaintiff relies 
not being under seal is not binding on the 
Board. In my opinion therefore the 
necessary conclusion to which we are 
driven is that where a special law creates 
a corporate body, and that body cannot 
enter into^ a contract except under 
seal, no relief can be given to a person 
relying on a contract entered into bet- 
ween him and the Board but not under 
seal, even on quantum meruit, for a man 
cannot be allowed to do by indirect 

“ ~(l) A. I. R. 1923 P. G. 189=74 1. 0. 499=50 
I. A. 239=50 Cal. 929 (P. C ). 

(2) A. I. R. 1982 P. 0. 89=136 I. 0. 108=59 
I. A. 147 (P. C ). 


means what he is forbidden to do direc- 

fcly. 

In my opinion the decision of the 
House of Lords in the case of Young & Co. 
V. Mayor & Corporation of Royal 
Leamington Spa (3) is a direct and clear 
authority for the conclusion just now 
stated. In that case the question for the 

opinion of the Court was stated in the 
following words: 

VVhother the absence of the common seal of 

the corporation in the employment of the plain- 

titls under the circumstances above stated is 

fatal to the plaintiflf s right to recover against 
the corporation.” 

The Queen’s Bench Division in the 
first instance answered the question in 
the affirmative and gave judgment for the 
defendants. The Court of Appeal affirmed 
that judgment and the House of Lords 
affirmed the judgment of the Court of 
Appeal. Lord Blackburn, in delivering 
his opinion in the House of Lords, quoted 
a long passage from the judgment of 
Lindley, L. J., in the Court of Appeal. 
The statement of law in that quotation 

was approved by the House of Lords 
Lindley, L. J., said: 

•‘The last point urged for the plaintiffs was ' 
that as the contract has been performed and the 
defendants have the benefit of the plaintiff’s 
work, labour and material, the defendants are 

at all events liable to pay for these at a fair 
price.” 

The Court of Appeal rejected this 
argument and the House of Lords affirmed 
the rejection. It was argued before us 
that the question of relief on quantum 
meruit was not considered in that case 
either in the Court of first instance or 
in the Court of Appeal nor was ic con- 
sidered by the House of Lords for that 
question was outside the scope of the 
precise proposition which was placed be- 
fore the Court for opinion. In support ' 
of this argument reliance was placed on 
the following passage in the judgment of 

Lindley, L. J., quoted by Lord Black- 
burn: 

“In support of this contention cases were cited 
to show that corporations are liable at Common 
law quasi ex contractu to pay for work ordered 
by their agents and done under their authority. 
The cases on this subject are very numerous and 
conflictiug and they require review and autho- 
ritative exposition by a Court of appeal. But 
in ray opinion the question thus raised does not 
require decision in the present case.” 

In my opinion the matter excluded 
from consideration was altogether dif- 
ferent and it was this: that by a rule of 

(3) [1883] b A. C. 0i7=o‘ 2 L. J. q), B. 713=49 
L. T. 1=31 W. R. 925=47 J. P. 66u. 
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Common law contracts entered into by 
corporations were required to be under 
seal. On that rule several exceptions 
were engrafted by judicial decisions. 
Lindiey. L. -T., in the quotation just now 
given intended to refer to that rule and 
to the decisions in respect of the excep- 
tions. The case before his Lordship 
was not a ca^ie of the application of the 
rule of Common law or of the exceptions 
thereto and therefore the cases bearing 
on them wore excluded from considera- 
tion. The case before his Lordship was 
one of construction and application of 
an Act of Parliament as the present case 
is of the construction and application of 
the U. P, Municipalities Act, 1916. Lord 
Blacichurn said: 

' We have here to construe and apply an Act 
of rarliamcnt. The Act draws a line between 
contracts for more than £ 50 and contracts for 
£ 60 and'under. Contracts for not more than 
£ 50 need not bo sealed, and can be enforced 
whether executed or not, and without reference 
to the question whether they could be enforced 
at Common law by reason of tlioir trivial nature. 
But contracts for more than £ 60 are positively 
required to be under seal, and in a c>»se like that 
before us, if we were to bold the defendants 
liable to pay for what has been done under the 
cont act, wo should in effect bo repealing the 
Act of Parliament and depriving the ratepayers 
of that protection which Parliament intended to 
secure for them."’ 


1 


i 


■f 




These observations are wholly apposite 
to the present case and they clearly 
show that the defendant is nob liable to 
pay to the plaintiff even on quantum 
meruit. That this is the true import of 
tlie decision of Lindloy, L. J., and of the 
‘qfHouse of Lords in the case cited above, 
p clear from the judgment of Joyce, J., 
jn the case of Douglas v. Rhyle Urban 
7\District Council (4). In that case it was 
held that the provisions of S. 174, 
5 Public Health Act, whioii required that 
^ every contract made by an Urban Council 



> 


\ 


• whereof the value or amount exceeds 
' £ 50 shall be in writing and sealed with 
J the common seal of such authority did 
not apply to the contract there in ques- 
tion. The learne I Judge says : 

“If the contract in question wore one which 
was clearly mndo only under the powers and for 
the purposes of the Public Iloalth .‘Vet, then the 
objection taken under S. 174 would probably bo 
fatal, notwithstanding that the work had hoen 
done, as d ecided by Neville, .1.. in lloare v. 
Kingsbury Urhun IHsfrict Council (5).” 


(4) [lOl.al 2 Ch. 407=109 L. T. 80=29 T.L.R. 
005=57 S. J. 027. 

(5) Ll0i2j 2 Oh. 45-2=81 h. J. Ch. 060=107 L. 

T. 492=76 J. P. 401=56 S. J. 70-1=10 
L. Ct. U. 829. 


He therefore followed the decision of 
the Court of appeal in Lawford v. Bille- 
ricay Rural Council f6), and held that 
the plaintiff was entitled to payment 
upon a quantum meruit. The judgment 
of Neville. J., in lloare v. Kingsbury Ur~ 
ban District Council (5), is in a case that 
did fall within S. 174, Public Health 
Act, 1875. Neville, J., said : 

“It has been decided that sub-S. 1, S. 174, la 
imperative and I have been referred to no case ia 
which a contract has been held enforceable 
though unsealed in respect of a contract over 
£ 50 in value, even though the contract has been 
executed by the plaintiff. It has indeed been 
hold that where an unsealed contract of a corpo*' 
ration for work to be done or goods to be sup- 
plied has been fully executed by the other party, 
he may in certain cases recover, not on the ori- 
ginal contract but on an implied contract to pay 
quantum meruit.*' 

If I may respectfully say so the passage 
quoted brings out prominently and clearly 
the contrast between the two classes of 
oases. The learned Judge also refers to the 
argument founded on the reason and object 
of the statute of fraud to the effect that a 
statute designed to prevent fraud would 
he misapplied . in cases where the exis- 
tence of a contract was so plainly to 
inferred that to allow a defendant to ride 
off upon the statute would be to enable 
him to commit a fraud under cover of the 
very Act designed to prevent it. The 
learned Judge’s reply to this argument 
was . 

“It is obvious that this reasoning is not alto* 
gethor applicablo to tho case of an urbm autho- 
rity, tho necessity of obtaining the seal of the 
authority iu order to make a contract over a cer- 
tain value enforceable being, it is to be inferred, 
imposed for tho purpose of tho protection of rate- 
payers, and the power of tho urban authority to 
bind them being derived from tho statute which 
requires that power to bo exeroised in a particular 
way.’* 

At the end of his judgment the learned 
Judge referred to the case of House of 
Lords in Young & Co. v. Royal Leaming- 
ton Spa (3), and founding on it dismissed 
the plaintiff’s suit in consequence of the 
failure of the urban authority to affix the 
seal lequirod by S. 174, Public Health 
Act. 1875. It will he seen that on behalf 
of tho plaintiff in that case appeal was 
made to the Court to give relief on quan- 
turn meruit on the basis of an implied 
contract. This appeal, as I have already 
said, was rejected. 

(6) [19031 1 K B. 772=73 L. J. K. B 554=88 
L. T. 817=61 W. R. C^iO=67 J. P. M5=l 
L. G. R. 535=19 T, L. R. 829. 
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On behalf of the plaintiff reliance was 
also placed on the decision of the Court 
of Appeal in the case of Lawford v. Bille^ 
ricay Rural District Council (6) on which 
Joyce, J , had founded his decision in the 
case of Douglass v. Rhyle Urban District 
Council (4), already referred to. Now the 
case of Lawford V. Billericay Rural Dis- 
trict Council (6) was a ease to which the 
provisions of S. 174, Public Health Act, 
1875, did not apply, in other words, there 
was no statute requiring a contract of 
such a corporation to be under seal. 
Vaughan Williams, L. T., held that the 
Hcuse of Lords’ case, Young v. Learning- 
ton Spa Corporation (3), was not a direct 
authority on the matter for Lord Black- 
burn in his judgment distinctly leaves 
open the question raised in this case. I 
am therefore of opinion that the case of 
Lawford V. Billericay Rural District 
Council (6) is not an authority on the 
question under consideration. 

Several decisions of the High Courts in 
India were also cited. I need only refer 
to some of them. The most direct and 
relevant case is Radha Krishna Das v. 
Municipal Board of Benares (7), and it is 
clearly in favour of the defendant. The 
decision of the Madras High Court in 
Raman Chetti v. Municipal Council of 
Kumbakonam (8), is also directly in 
point and in favour of the defendant. The 
case of Chairman^ South Barrackpore v. 
Amulya Nath Chatterjee (9), is also in 
favour of the defendant although it is 
true that no argument seems to havs 
been advanced for a relief on quantum 
meruit. 

On behalf of the plaintiff reliance was 
placed on Mathura Mohan Saha v. Ram 
Kumar Sahu (lO) and the following pas- 
sage from the judgment of the learned 
Juiges who decided that case was read to 
us : 

“Oonsequontly, the District Board are not en- 
titled to retain the money paid by the plaintiff 
thereunder. It cannot be disputed that where a 
corporation receives money or property under an 
agreement, which turns out to be ultra vires or 
illegal, it is not entitled to retain the money. 
The obligation to do justice rests upon all per- 
sons, natural and arlidcial ; if one obtains the 
money or property of others without authority, 
the law, independently of express contract, will 
compel restitution or compensation.*’ 

In my opiniou the judgment; on the 

(7) U9051 27 All. 592=2 A. L. J. 321=(190l) 

A. W. N. 111. 

(8) 11907] 30 Mad 290=2 M. L. T. 294. 

(9) U907J 31 Cal. 10H0=12 G. W. N. 50. 

(lo) L1916J 43 Gal 790=35 I. G. 305. 


whole supports the defendant’s conten- 
tion and not of the plaintiff. At p. 820 
reference was made to the House of 
Lords’ case. Young & Co. v. Royal Lea- 
mington Corporation (3) and it was inter- 
preted in the same sense as I have done 
but was distinguished on the ground that: 

“In the case bafore us however the statutory 
rules do not render a seal necessary for the vali- 
dity of this claFS of contracts, and the doctrine of 
part-performance may well be appl ed, the Dis- 
trict Board have had the benefit of the money 
paid by Earnkumar Sahu and have allowed him 
to remain in occupation of the land and to incur 
expenditure thereon for many years on the basis 
of the contract. It is worthy of note that the 
contract in this case is not ultra vires in the 
sense that it is beyond the scope of the authority 
of the District Bo.ard as a corporate body under 
any circumstances.” 


It will be seen that the passage relied 
upon by the learned counsel for the 
plaintiff has no bearing on a case where a 
seal is necessary for the validity of a con- 
tract as admittedly it is in the present 
case. Mahomed Ehr ah im Mollav. Com- 
missioners for the Port of Chittagong (ll). 
In this case the learned Judges held that 
the agreement in question in that case 
being in contravention of the mandatory 
provisions of S. 29, Chittagong Port Act, 
1914, was not enforceable. The rule of 
Common Law in England on the subject 
under consideration was stated by the 
learned Judges in the following terms : 

‘‘It is a rule of common law in Engiaod that, 
with certain exceptions, a corporation is bound 
by those contracts only which arc made under 
the corporate seal. The exceptions are (i) where 
the contract is executed, (ii) in small matters of 
very frequent occurrence, and (iii) where is 
impossible to affix the seal, as in cases of grea 
urgency.” 

The decision of the Court of Appeal 
Lawford v. Billericay Rural Distrih^ 
Council (6), was referred to and finall 
the conclusion was stated as follows : 

‘‘In common law therefore in cases of executed- 
consideration, the absence of a contract under' 
seal does not invalidate a contract and it is un- 
necessary to refer to other ca.'^es cited. But 
where there is express statutory provision, that 
exception has been held not to apply even in 
cases of executed contract.” ' 

For the latter proposition the decision' 
of the House of Lords in. Young & 

& Co. V Mayor and Corporation of Royal 
Leamington Spa (3) was referred to and 
quotations from the judgments of Lind- 
ley, L. J., in the Court of Appeal and of 
Lord Blackburn in the House of Lords 
were made and decisions of High Courts 





(11) A. I. R 1927 Gal. 405=103 I. G 2=54 
Cal. 189. 
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in India wimo reviewed. At the end 

the learned Judges said: 

We do not see however why the plaintiffs 
should not recover quantum meruit for the ser- 
vices rendered by them to the defendants.” 

This view seems to have been accepted 
without any argument on behalf of the 
parties concerned. The only objection 
raised was as to the jurisdiction of the 
Chittagong Court to entertain a suit for 
payment on quantum meruit. The case 
is therefore no authority for the proposi- 
tion that relief can be granted by pay- 
ment of quantum meruit even in cases 
where the contract relied upon is not 
under seal. The case of Ahaji Sitaram 
Modah V, Trimhak Municipality (12) 
was also considered in that case but was 
not followed as it was not followed in the 
case of Radha Krishna Das v. Munici- 
pal Board of Benares (7) already referred 
to. I prefer to follow the latter decision. 
Municipal Committee, Gujrantoala v. 
Fazal Din (13): This decision is en- 
tirely in favour of the plaintiff but with 
great respect I am unable to accept it as 
connd. The decision is based on Laioford 
y.Btllericay Rural District Council {G}. 
I have already discussed the latter 
case and T am of opinion that it does 
not support the view for which it is 
citod as an authority. On the contrary 
that decision is founded on the Common 
law rule applicable to a corporation re- 
quiring a conlract by such a corporation 
to ho under seal. It is wholly inappli- 
cable to a case where a statute makes it 
mandatory that a contract must he under 
Beal and that it is invalid without it. The 
learned Judges refused to follow the case 
of Radha Krishna Das v. Municipal 
Board of Benares (l) and also that of 
RomanChetti v. Municipal Council oi 
Kumbalconam (8). I have already ex- 
pressed my agreement with the decision 
in tliose two cases. 


dhe Municipal Council, Tiruvarur x 
KannuSwami Pillai {U}: In this oas( 

the learned Judges held that though th( 
contract in question was invalid as it die 
not comply- with tiio provisions of S. G9 
Madras District Municipalities Act. 1920 
yet in spite of such invalidity a decre( 
lor what would ho duo on the basis o 
qm^um meruit could ho given. Tin 

GSO: 

^ Lull 

!(r ^i' ^<^9=127 I. c. 1'20= 


case of Mohammad Ebrahim Molla v. 
Commissioners for the Fort of Chittagong 
(ll) was followed. I have already dis- 
cussed the latter case and with great res- 
pect I am unable to follow the decision 
in the case of Municipal Council of Tiru- 
varur v. Kanna Sioami Pillai (14). 

Municipal Board, Luchnoto v. Debi 
Das (15): This is the only decision of 
our Court and bears directly on the in- 
terpretation of S. 96, U. P. Municipali- 
ties Act, 1916. The learned Judges held 
that by reason of noncompliance of the 
provisions of that section the contract 
was unenforceable. They further held 
that the parties believed as a matter of 
fact that the contract was enforceable and 
that therefore S. 65, Contract Act, was 
applicable. For the reasons already 
stated I am unable to agree with the 
view that S. 65 would apply to the case 
before us. 

The last case to which reference may 
be made is an unreported decision of 
Buckland, J., on the original side of the 
High Court at Calcutta in LakuJera Coal 
Co., Ltd. v. Municipal Board, Lucknow. 
A certified copy of the judgment has 
been placed before us. The Municipal 
Board of Lucknow, the defendant in the 
present case, was also the defendant in 
that case. On the authority of Young k 
Co. X. Mayor and Corporation of Royal 
Leamington Spa (3), the learned Judge 
held that the plaintiffs in that case were 
not entitled to recover the value of the 
coal supplied on a quantum meruit. I 
agree with that view. 

My answer therefore to the second 
part of the first question is in the nega- 
tive. 

Raza, J. — I entirely agree. I can find 
nothing that I may usefully add to what 
has been said by the Hon*ble Chief Judge 
in his judgment. The weight of autho- 
rity is decidedly against the plaintiff. The 
case is perhaps a hard one; but hard oases 
must not be allowed to make bad law. 

Srivastava, J. — My sympathies in 
this case were entirely with the plaintiff 
but after giving the matter my anxious 
consideration. I feel completely borne 
down by the weight of authority and the 
logic of the reasoning contained in the 
decided cases against him, I must there- 
fore concur in the deoisio^oUho Ho n*bl e 

(15) A. I. R. 1920 Oudh SSS=99 L 0. 643=1 
Luck. 444. 
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Wazir Hasan, G. J., Raza and 
Srivastava, JJ. 

{Rai) Bajrang Bahadur Singh and 
another — Plaintiifs — Appellants. 

V. 

{Rai) Beni Madho Bakhsh Singh and 
others Defendants — Respondents. 

First Appeal No. 29 of 1931. Decided 
on 7th April 1932, against decree of Sub- 

Judge, Rae Bareli, D/- 15th November 
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(a) Civil P. C. (1908), S. 9 — Applicability — 
Civil P . C. is enactment of general applica" 
tion. 

Civil Procedure Code is an enactment of gene- 
ral application and must be deemed to confer 
jurisdiction on civil Courts to try suits of a civil 
nature. S. 9 embodies an exception to this gene- 
ral jurisdiction in the following words : “Except- 
ing suits of which cognizance is expressly or 
impliedly barred.” [p 201 C 1] 

(b) Interpretation of Statutes — General law 
prevails unless displaced by special law. 

The general law prevails except in cases 
where either expressly or by necessary implica- 
tion it is displaced by any special Act or law in 
that behalf. [P 201 C 2) 

Revenue Act (1901), Ss. 106 
and 233-K— “Partition” explained — Cogni- 
zance of suit with respect to partition by civil 
Court is barred. 


“The word “partition" as used in Cl. K, 
■S. 233 must be understood in precisely the same 
sense in which it is defined in S. 106 of the Act. 
"S. 233 read in relation to Cl. K, means that 
cognizance of a suit with respect to partition by 
a civil Court is barred. [P 201 G 2) 

(d) U. P. Land Revenue Act (1901), Ss. Ill, 
112 and 233-K — Partition proceedings — 
Question as to title that could have been 
j*aised not raised — Partition completed — 
Parties are debarred from raising such ques- 
•tion in civil Court. 


If a question of title affecting a partition, 
which might have been raised under Ss. Ill and 
112 of the Act during the partition proceedings 
is not so raised and the partition is completed, 
8. 233-K of the Act debars the parties to the 
partition from raising subsequently in a civil 
Court any such question of title : A. I. R. 1926 
Oudh 101, Re/,; 23 All. 291, Foil. {Case law 
discussed.) (P 202 C H 

(e) Civil P. C. (1908), S. 11-S. 11 is not 
exhaustive. 

It cannot bo said that the entire scope of the 
principle of res judicata is limited to the specific 
enactment contained in S. 11 of the Code: A.I.R, 
I92fi Oudh 101, Ref. [P 203 C 2] 

(f) Civil P.C (1908), S. 11— Judgment of 
Court having exclusive jurisdiction, when res 
judicata, explained. 

The judgment of a Court of exclusive juris- 
diction, -directly upon the point is conclusive 
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upon the same matter between the same parties, 
coming incidentally in question in another Court 
for a different purpose : Case of the Duchess 
of Eingslone, 2 Sm, L. C., Ed. 6, p. 679, Ref. 

/ Ml . fp 2C4 c n 

(g) U. P. Land Revenue Act (1901), S. 233-K 
7 — Revenue Courts have exclusive 
jurisdiction to decide questions of title in 
partition proceedings. 

The provisions of Chap. 7 of the Act and of 
b. 233, Cl. K not only create an exception to the 
general jurisdiction of the civil Courts as contem- 
plated by S. 9, Civil P. C., but they also clearly 
establish the point that the Courts of Revenue 
have exclusive jurisdiction of determining ques- 
tions of title which are raised or which might 
and ought to have been raised in partition pro- 
ceedings except when the jurisdiction of the civil 
Court is invoked in accordance with Cl. fb) 
sub-S. (l), S. Ill, Land Revenue Act. If tho 
procedure specified in Cl. (b) is not resorted to 
and tho Collector decides to proceed to inquire 
into the merits of the case his decision is final : 
[Case laxo discussed.) [p poi C 1] 

D. P. Land Revenue Act (1901), Ss. Ill 
and 112 Significance of decrees under 
S. Ill (3) explained. 

It is enacted in S. 112 that all decrees passed 
under sub-S. (3), S. Ill, are to be treated as 
decrees of a Court of civil judicature. This neces- 
sarily implies two lostulates : (1) that the Court 
of Revenue in acting under sub-S. (3). S. Ill, is a 
Court of civil judicature of competent jurisdiclionf 
and ( 2 ) that the partition proceedings constitute 

a suit. Prom these premises it would follow that 
the Revenue Court is a competent Court to try 
the .subsequent suit also which may be brought 
in a civil Court for the purpose of obtaining an 
adjudication of a question of proprietary title : 
(Case laxo discussed.) [P 204 C ll 

(i) U. P, Land Revenue Act (1901), Ss. 233-K 
—Questions of title affecting partition are 
exclusively within jurisdiction of Revenue 
Court. 

Question of title affecting the partition are 
exclusively within the jurisdiction of the Revenue 
Court and the Land Revenue Act debars the 
parties to the partition from raising subsequently 
in a civil Court any such question of title : 130 

I* C. 717, Foil, (Case laxo discussed.) 

(j) U. P. Land Revenue Act(I901), S. 233-K 
— Cosharer suing for declaration in civil 
Court that he is superior proprietor of certain 
plots of land— Previously these plots declared 
to be under-proprielary in partition proceed- 
ings Civil suit is barred by reason of 

S. 233-K— Per JVazir Hasan, C. J., 1 Luck. 
318=d. I. R. 1926 Oudh 338=93 I. C. 378 and 
6 Luck. 419=A. I. R. 1931 Oudh 21=129 I. C. 
173 and 7 O.W.N. 1106, Oxjerriiled — Fee Raza, J., 
not overruled. 


^ A cosharer landlord sued for declaration in the 
civil Court to the effect that he was the superior 
proprietor of certain plots of land. In previous 
partition proceedings it was decided that the 
said cosharer had inferior proprietary rights over 
the said plots of land. No objection had been 
raised^ to the same by the said cosharer in the 
partition proceedings. 

Held ', that in the above circumstances the 
civil suit for declaration w.as barred by reason of 
S. 233-K : Per ^yazir Hasan, C. J., 1 Luck. 
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318 -A I R. 1926 Oudh 338=93 !. C. 378 
and 6 Luck 419^A. L R. 1931 Oudh 21 = 129 
I. C 173 !vnd 7 O W. N. 1 106, Overruled; Pot 

Baza, J., not overruled. [Case l-iio chficu^^ed,) 

[P20GC21 

(k) U.P. Land Revenue Act (190 1 ), S. 111(1) 
Question of proprietary title previously 

decided by Court of competent jurisdiction — 
S. Ill (1) does not bar Revenue Court’s juris- 
diction to decide it again. 

Section 111, suh-R (l) of the Act does not 
create a bar of jurisdiction apainst the Ccurt of 
Revenue ti try questions of proprietary tide 
where such questions have previously be^n deter- 
mined bv a Court of competent jurisdiction. 
Snb-R. (1), S. m , is intended to give effect of res 
judicata to a judgment of a Court of competent 
jurisdiction on a qii'Stion of proprietary title 
determined bv that Court. [P 2CG C 2] 

(l) Civil P C. (1908). S. 11— Rule of res 
judicata is necessarily rule of evidence. 

The rule cf res judicata is necessarilv a rule 
of evidence. The juderrient of a Court of con- 
current jir\sdirtion directly upon the point, is as 
a pl'-a, a bar. or as evidence, co’’ elusive between 
the same parties, nr on the anme matter, directly 
in question in anotl er Court But a party rely 
ing on the plea of res judicata must produce in 
evidence the jndement on which the plea rests : 
33 Cal no (/^C ). Bf^J. tP 200 C 2l 

(m) U P Land Revenue Act (190 1 ), S 233-K 

•“Partition proceedings — No question arising 
as to title of proprietors etc ^ One cosharer 
filing civil suit for declaration that he is sole 
owner of entire mahal — Suit is not barred bv 
S. 233-K 

Per Baza, J » — Where the parties nio on the 
same side in partition proceedings and no ques- 
tion arises between them as to tlioir rospcctivo 
title or shares, inter so. and a “mahnl" or "patti” 
is formed in their name jointly without specifi- 
cation of shires and one of tjiom subsequently 
brings a suit in the civil Court for a declaration 
that he alone is the owner of iho entire mahal or 
patti, the suit cannot bo barred by the provisions 
of S. 23.3- K : [Case liw ducu^aed.) (I* 207 C 1. 21 

(n) U P. Land Revenue Act ( 190 1 ). S 233-K 
' With respect to partition” — Term ex- 
plained. 

Hriva^tavi, J. — 'I'ho words "with respect to 
partition" are very wide. Anv matter whicli has 
tlie ( ffect of disturbing the area or the revoiiuo 
affecting tlie qiinliiios of land or tho assets thereof 

a matter falling within tho 
scope of S. 23." K and ns such excluded from 
tho juri^liction of the civil Courts. [p oqs Q 2] 

(o) U. P. Land Revenue Act (1901), S HI 
— No decree passed under S. 1 1 1— Conslruc- 
tlve res judicata does not apply-Civil P, C., 

Srivastava, It cannot bo held that when 
no decree bus been passed under sub-S. 3, S. Ill 
tho rule of constriiclivo res judienta can bo mado 
applicable on tho firound that tho objection was 
MO winch mijtht and oneht to have been rauod 
before tho Collector. oqi) q 

(p) Civil P.c. (1908), S. ll-For re“s judi- 
cata there must be previous decree. 

'■nlo of 

ret, Jinlicata II, IS es,ci.li„l that tlioro must bo a 

docree"' “ 
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AH Zaheer and P. N. Chaudhry — for 
Appellants. 

Badhn Krishan — for Respondents. 

Wazir Hasan. C. J. This is a re- 
ference by a Division Bench to a Full 
Bench for the decision of the following 
two questions : 

1. Is the rel ef of declaration prayed for by 
the plaintiffs in the present suit barred by the 
provisions of Cl K. S. 233, L.md Revenue act» 
1901, by virtue of the partitionsof 19CG and 1910? 

2. Is the jurisdiction of tho Collector to Act 
under Cl (c), S. Ill (l), Land Revenue Act, 1901, 
ous*cd when the question of proprietnry title 
alleged to hnvo been decided by him in the parti- 
tion proceedings mentuned above had already 

bton deteimined by a Court of competent juiis- 
diction ? 

I propose to deal first with the first 
question. The relief of declaration prayed 
for by the plaintiff's in the present suit is 
as follows : 

"The plaintiffs pray that a declaration bo made 
to the effect that the plaintiff.s and defendant 69 
are the superior proprietors of lands specified ia 
the attached schedule and not inferior pro- 
prietors " 

The reference in the question to the 
partitions of the years 1906 and 1910 
requires some elucidation. The idaintiffs 
and defendant 69 or their predecessors- 
in-interest were cosharers with the other 
defendants or their predecessors-in-inter- 
est in the proprietary tenure of a joint 
mahal constituted of tlie village of Nain, 
pargana Salon, in tho District of Rae 
Bareli, before 1006. The plaintiffs also 
held in ownership and in possession speci- 
fic plots of land, the details of which are- 
specified in Sch. A attached to the plaint. 
The plaintiff's’ case now is that they held 
these lands in the right of proprietors. 
The defence is that tho plaintiff's are 
under-proprietors of those lands. In the 
year 1906 the mahal or the village of 
Nain was subjected to a partition under 
tiie provisions of the Land Revenue Act 
then in force with tho result that the 
mahal of Nain was divided into five 
mahals and the lands in question wore 
distributed over all the five mahals. One 
of such now mahals was a mahal of the 
cosharers cf the village who had not ap- 
plied for partition and the plaintiffs' 
interest in tho proprietary tenure of the 
village was thrown in this mahal. The 
partition was perfect in all respects in- 
cluding specific allotment of Government 
revenue as against every one of these five 
mahals. Tlie partition of 1910 was an 
imperfect partition and related to the 
splitting up of the fifth mahal which, as- 
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1 have alreaiy described, was constituted 
of the shares of the nou-applicants at the 
partition of 1903. The partition of 19i0 
has hardly any material bearing on the 
question un ler consideration. 

The argument on behalf of the plaintiffs 
is that the relief for which they have 
prayed in the present suit does not affect 
the partition of 1906 or of 1910 either in 
the matter of allotment of revenue or in 
the matter of area of lands comprised 
within the raahil or the share of any co- 
sharer owning these mahals. All that they 
ask for, theargumont proceeds, is a change 
in the description of the nature of the 
tenure in which the plaintiffs and defen- 
dant 69 held the lands in suit. The 
argument is emphasized by pointing to 
the fact that even the entry in respect 
of the lands in question made in the 
year 1903 describes these lands as rent- 
free and the event which has created 
the necessity for seeking the relief prayed 
for is that these lands were assessed with 
rent by an order of the settlement Court 
passed on 25th June 1929. The argu- 
ment on behalf of the contesting defen- 
dants is that the adjudication of the 
claim made by the plaintiff's in the pre- 
sent suit is barred by the provisions of 
01. K, S. 233, Land Revenue Act, 1901. 

There could be no doubt in my opinion 
that if the bar reied upon by the defen- 
dants did not exist the civil Courts will 
have jurisdiction to adjudicate on the 
question raised in respect of the plain- 
tiffs* title to the lands in question in the 
present suit. This is clear from the pro- 
visions of S. 9, Civil P. C,, 1908. This 
is an enactment of general application 
and must be deemel to confer jurisdic- 
tion on civil courts to try suits of a civil 
nature. S. 9 embodies an exception to 
this general jurisdiction in the following 
words: 

“excepting suits of which cognizance is expressly 
or impliedly barred.” 

The precise point for determination 
therefore is as to whether the provisions 
of the U. P. Land Revenue Act, 1901, 
either expressly or impliedly exclude the 
jurisdiction of the civil Courts to try the 
present suit. I am unable to accept the 
argument that the provisions of the 
Land Revenue Act as enacted in Ch. 7, 
relating to partition and union of mahals 
should be so construed as to have the 
effect of exclu ling the general jurisdic- 
tion of the civil Courts with which they 


are clearly invested under the provisions, 
of the general law contaired in S. 9 
Civil P. C. I think the better opinion 
13 that the general law prevails except 
in cases where either expressly or by 
necessary implication it is displaced by 
any special Act or law in that behalf. 
We have therefore to see whether such a 
special enactment or law exists in Ch 7' 

and in Cl. K, S. 233 of the U. P. Land* 

Revenue Act, 1901. 

Section 106 is the first section of Ch. 7 
relating to partition and union of mahals 
of the Land Revenue Act. The first part 
of S. 106 defines '‘partition” as follows: 

Partition means the division of a mahal or a 
part of a mahal into two or more portions, each 
consisting of one or more shares.” 

I will here introduce S. 233 with refer- 
ence to Cl. K. That section reads 
as follows: 

‘ No person shall institute any suit or other 
proceeding in the civil Court with respect to atiy 
of the following matters: (K; partition or union 
of mahals except as provided in Ss. Ill and 11‘2.’ 

It seems to me that there is no escape 
from the view that the word "partition” 
as used in Cl. K must he understood 
in precisely the same sense in which it 
is defined in S. 106 of the Act. S. 233 
read in relation to CL K means that 
cognizance ofasiiit with respect to parti- 
tion by a civil Court is barrel. We have 
therefore to see whether the relief prayed 
for in the present suit is the relief with 

respect to "partition.** As already stated 
partition” according toS. 106, means the 
division of a mahal or a part of a mahal 
into two or more portions, each consis- 
ting of one or more shares. 1 feel no 
difficulty in saying that having regard to 
the defined seo'^e of the word "partition** 
the present suit is not a suit with respect 
to partition. This view however does 
not lead to the' conclusion that the relief 
prayed for is not barred by the provisions 
of the U. P. Land Revenue Act, 1901, by 
virtue of the partition of 1906. Ac- 
cording to my judgment the adjudication 
of the plaintiffs’ claim leading to the 
relief prayed for is barred by the general 
principle of res judicata contained in the 
provisions of the Land Revenue Act 
1901. 

There is a large number of decisions of 
the High Court at Allahabad and of this 
Court bearing on the question under 
consideration and in this judgment I 
propose to refer to some of them. 
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Muhammad Sadiq v. Laute Ram (l): 
This is a Full Bench decision and was 
passed when the North-Western Provinces 
Land Bevenue Act, 1373, was in force. 
It is agreed that the new Act, U. P. 
Land Eevenue Act 1901, has made no 
change in the general import of the enact- 
ment though the language has been 
altered. The gravamen of this decision 
is tliat if a question of title affecting the 
partition which might have been raised 
under Ss. 112 and 113 of the Act. during 
the partition proceedings is not so raised 
and the partition is completed, S. 241 (f) 
corresponding to S, 233-K of the present 
Act, debars the parties to the partition 
from raising subsequently in a civil Court 
any such question of title. It seems to 
me that the decision is very wide in its 
scope and if I may respectfully say so it 
is right. There is no doubt that the 
question of title which the plaintiffs 
raised in the present case in respect of 
the lands in suit could have been raised 
during the partition proceedings of 1906, 
but admittedly it was not so raised and 
the result was that in the course of those 
proceedings, it must be held, the plain- 
tifts were declared to possess under-pro- 
prietary interest in tliose proceedings, it 
must be held, the plaintiffs were declared 
to possess under-proprietary interest in 
those lands and not proprietary. I had 
occasion to refer to this decision in my 
judgment in the case of Baij Nath Singh 
V. Rajju Singh (2), and I followed it. I 
expressed my opinion in the following 
words: 

“Tho iippHcfttion for partition must be taken 
to have been made in virtue of the provisions 
of S. 107, Land Rovonuo Act, and ns 

soon as it was made the Collector acquired 
jurisdiction over the subject-matter of the ap- 
plication, the subjoct-mattor being the partition 
of village Hanaura. That jurisdiction was ex- 
clusive ns is clear from R. 2S3-K of the same 
Act: No person shall institute any suit or other 
proceeding iu the civil Court with respect to the 
partition or union of mahals except ns provided 
under Ss. Ill and 112.' In the absence of any 
evidence to the contrary, it must be presumed 
that the Collector acted according to law and 
issued the necessary proclamation under S 110 
Land Rovonuo Act. The proclamation invitad 
M such recorded cosharors iu the mahal 
as had not joined in the application to appear 
before the Collector within sixty davs of the 
date of the proclamation and to state their ohiec- 
tions (if auy) to tbo 'paiiitiou.' According to 
o. Ill, sub-S. ( 1 ), 9uoh an objection mav involve 
a question of proprietary title. 


iol A. W. N. SO 

(i) A. I. R. Oiulb. 101=91 I. C. &S3. 


“Thus the law clearly imposes a duty upon 
such cosbarer to put forward any ground of claim 
or defence involving a question of proprietary 
title in the matter of the partition of the mahal. 

It follows on general principles that if a cosharer 
ornits to make any objection which 'he is re- 
quired by law to make, it must be deemed that 
he had made it and that under Cl. (c), sub-S. (1), 

S. Ill; it must further be deemed that the Col- 
lector had proceeded to inquire into the merits 
of the objection and had decided them within 
the meaning of sub-S. (3) of the same section. 
And by virtue of S. 112 a decree passed by the 
Collector under sub-S. (3) of the preceding section 
is to bo regarded as a decree of a Court of civil 
jurisdiction. 

The rule of res judicata extends to a question 
which must be taken to have been decided in 
effect, though not in express torms. In the case 
of Soorjomane Dayee v. Snddunud 3fohap- 
patra (3), their Lordships of the Privy Council 
made the following observations : ‘But even if 
this interpretation were not correct, their Lord- 
ships are of opinion that this clause (Cl. 2) iu 
the Procedure Code, would by no means prevent 
the operation of the general law relating to res 
judicata founded on the principle nemo debet 
bis vexari pro eadem causa. This law has been 
laid down by a series of cases in this country 
with which the profession is familiar. It has 
probably never been better laid down than in a 
case which was referred to, Gregory v. Moles- 
worth (4), iu which Lord Hardwicke held that 
where a question was necessarily decided, in 
effect though not in express terms, between 
parties to the suit, they could not raise the same 
question as between themselves in any other 
suit iu any other form ; and that decision has 
been followed by a long course of decisions the 
greater part of which will bo found noticed in 
the very able notes of Mr. Smith to the case of 
the Duchess of Kingstone{b),* 

“The contrary view maintained by the learned 
counsel for the plaintiffs- respondents would place 
the finality of the partition proceedings as oon- 
tom plated by the legislature entirely at the 
mercy of a cosharer. According to that view 
his own omission and inaction will entitle him 
to re-open the entire partition proceedings and 
the adjudication of title involved therein by a 
suit iu a civil Court. This could not have been 
the intention of the law. S. 119, Land Revenue 
Act, 1901, gives to the decree of the GoUeotor 
the character of a decree of a Court of civil judi- 
cature. This to ray mind directly attracts the 
application of the provisions of 8. il. Civil P. 0.. 
190S, to the decree of the Collector. Expl. 4 of 
that section is as follows : ‘Any matter whicU 
might and ought to have been made ground of 
defouco or attack iu such former suit shall be 
deemed to have been a matter directly and sub- 
stantially in issue in saoh suit'."* 

Another Full Bench of the same Goarb 
consisting of throe learned Judges held in 
Shavibhn Singh X, Da!jit Singh{6) that 
whore land belonging to one patti was 

(3) 11873] T. A. Sup. Vol. 2U=19 B. L. B. 

304=20 W. R. 877=3 Sat. 985 (P.OJ. 

(4) 8 Atk. tV>6. 

(iy) 2 Sm. L. C., Ctb Ed., 679. 

(0) 11910J 38 Ail. 243=33 L 0. 19. 
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apparently by mistake and without notice 
to the person who claimed to be the right- 
ful owner thereof included in another 
patti and made the subject of an imper- 
fect partition, the person who claimed 
to be the owner of the land so dealt with 
was not debarred by S. 233-K, United 
Provinces Land Eevenue Act, 1901, from 
suing in the civil Court to have his right 
to the land declared and to recover pos- 
session thereof. The learned Judges dis- 
tinguished the case of Muhammad Sadiq 
V. Laute Earn {l) from the case before 
them. If the judgment in this case has 
the effect of^ abrogating the general pro- 
position laid in the case of Muhammad 
Sadiq v. Laute Earn (l)^ with great 
respect, I am unable to agree with it, but 
on a close examination of a somewhat 
short judgment of Richards. C. J., it 
would appear that the broader question 
as to whether the rule of res judicata 
could come into play or not was neither 

raised nor decided. Tne learned Chief 
Justice laid stress on the language of 
S. 233-K and said that the suit before 
him could not be treated as a suit in 
respect of partition. To that extent 
I am prepared to agree with him. Even 
if the present suit is not a suit in respect 
of partition as I have held it is not, it is 
difficult to avoid the cumulative effect 
of the provisions of Ch. 7, Land Eevenue 
Act, as constituting res judicata on the 
ground that the question of title which 
is now being raised by the plaintiffs 
might and ought to have been raised in 
the partition proceedings, and as it was 
80 raised adjudication of the relief prayed 
for in this suit is barred. Another point 
on which emphasis was laid by the 
learned Chief Justice was that the parti- 
tion proceedings related only to two 
pattis and in those two pattis the plain- 
tiffs were not interested. That this may 
or may not be the right basis of the 
judgment is a matter with which I am 
not concerned, for in the present case no 
such question arises. The partition of 
1906 was a partition of the whole village. 

As regards the decision in Muhammad^ 
Sadiq v, Laute Earn (l) the learned Chief 
Justice said : 

“It seems to me that the plaintiff was there 
£i,sking the civil Court to partition what was part 
^nd parcel of the property which could only bo 
partitioned by the Revenue Court.” 

This observation, it seems to me, over- 
looks altogether the substance of the 


judgment of Sir Arthur Strachey, C. J., 
in the case of Muhammad Sadiq v. 
Laute Earn (l). The judgment is not 
at all based on the fact that certain trees 
standing on a plot of land could also 
form the subject-matter of partition. 

Soon after the decision referred to in 
the preceding paragraph another Full 
Bench decision was given in Kalka Prasad 
v. Manmohan Lai (7). The same learned 
Judges, who formed the Bench on the 
previous occasion, also constituted the 
Bench on this occasion. I would quote 
the head-note : 

“A persou who was really entitled to one-half 
of a four biswa ^amindari share, but was recorded 
only in respect of a biswa share applied for 
partition: of the latter share. After the date 
fixed for filing objections the person who was 
recorded in respect of the remaining one-fourth 
biswa share came^ in and asked for partition of 
that one-fourth biswa share. The partition was 
completed, but subsequently the original appli- 
cant brought a suit to recover the one-fourth 
biswa share. Pleld that the suit was not barred 
by S. 233-K, United Provinces Land Revenue 

Act (1901) nor by the rule of res judi- 

cata.” 

In support of the view that S. 233, 
Cl. K, was no bar the learned Chief 
Justice again laid stress on the point that 
the suit before him was not a suit *‘in 
respect of partition and union of raahals. 
On the question of res judicata he said ; 

The rule of res judicata will bo found in 
S. 11, Civil P. C. It only arises when the first 
Court is competent to decide the subsequent suit 
and that in the case before him the Court, that 
is the Revenue Court, never determined to try the 
question nor has it in fact given any decision 
on the point. ” 

With due respect I am unable to agree 
that the entire scope of the principle of 
res judicata is limited to the specific en- 
actment contained in S. 11, Civil P. C. 
This aspect of the question will 
found to have been discussed by me in 
the quotation already given from my, 
judgment in the case of Baij Nath SingK 
v, Bahadur Singlii^^ and it will serve no 
usful purpose to discuss it again. 

As to the competency of the first 
Court to decide the subsequent suit I 
may say with great respect, that deci- 
sions of Courts possessed of exclusive 
jurisdiction have the effect of res judicata 
irrespective of the limitation that the 
first Court must be competent to decide 
the subsequent suit. This was the second 
rule laid down by Sir William de Grey 
afterwards Lord Walsingham in the 
Duchess of Kingstone* s case (5). He said: 

(7) [1916] 38 All. 302=^ I. G. 86 (P.B.). 
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Secondly, that the judgment of a Court of 
exclusive jurisdiction, directly upon the point, is 
in like manner conclusive upon the same matter 
between the same parties, coming incidental!) in 
(uestion in another Court for a different pujpose.’* 

In my judgment the provisions of 
Ch. 7, U. P Land Revenue Act and of 
S. 233, Cl. K of the same Act not only 
create an exception to the general juris 
diction of the civil Courts as contem- 
plated by S. 9, Civil P. C., but they also 
clearly establish the point that the 
Courts of Revenue have exclusive juris- 
diction of determining questions of title 
which are raised or which might and 
ought to have been raised in partition 
proceedings except when the jurisdiction 
of the civil Court is invoked in accord- 
ance with Cl. (b), suh-S. (l), S. Ill, 
Land Revenue Act, 1901. If the p o- 
cedure specified in Cl (b) is not resorted 
and the Collector decides to proceed to 
inquire into the merits of the case his 
decision is final. This is clear also, 
in particular, from the terms of S. 114 
of the same Act. It is enacted in S. 112, 
Land Revenue Act, that all decrees 
passed under sub-S. (3), S. Ill are to he 
treated as decrees of a Court of civil judi- 
cature. This necessarily implies to my 
mind two postulates : (l) that the Court 
of Revenue in acting under sub-S. (3). 
S. Ill is a Court of civil judicature of 
competent jurisdiction, and (2) that the 
partition proceedings constitute a suit. 
From these i)remiee3 it would follow 
that the Revenue Court to try the subse- 
quent suit also which may be brought in 
a civil Court for the purpose of obtaining 
an adjudication of a question of pro- 
prietary title. On these grounds I am 
unable witli greatest respect to accept 
the view of law taken by the learned 
Chief Justice in this case. 

In chronological order now conies the 
fourth Full Bench decision of the same 
High Court in the case of Bijai il/istrv. 
Kali Prasad (8). The substance of the 
decision of the majority of the Judges 
(Sir Pramada Charan Banerji, and 
Tudball, JJ.), is given in the head-note, 
which is reproduced below (Richards, O.J, 
dissented) : 

“ Certain cosharors in a village applied for 
partition of their shares under S. 107, United 
Provinces Land Revenue Act, 1901« Notice was 
issued to all the recorded cosharors. as required 
by S. 10 of the Act, and llu reupon an applica- 
tion was made by other coshaiers, under Cl. (‘2) 
of the section, praying for partition of their 


shares. In that application the applicants set 
forth the extent of the shares which they prayed 
should bo formed into one lot or qura Subse- 
quently a proceeding was drawn up underS. 114 
of the Act, declaring the basis upon which parti- 
tion was to be effected. Seme time after the 
partition was completed certain of the parties tn 
the partition proceedings instituted a suit in a 
civil Court to recover possession of shares other 
than those specified in the application afore.«aid* 
upon which the partition had been based. Held 
..... that the suit was barred by S. 28S-K» 
of the Act. ’* 

The learned Judges referred to the case 
of Muhammad Sadiq v. Laute Ram (l) 
and followed it. I agree with this deci- 
sion, if I may respectfully say so but I do 
not agree with some of the reasons stated 
in the judgment of Banerji. J. What is 
most important in this decision is the 
fact that the judgment of Strachey, C. J., 
in Muhammad Sadiq v. Labile Bam (l) 
was fully restored to its pedental o! 
authoritv. 

Lai Bihari v. Parhali K^inwar (9): 
The leading judgment in this case vas 
given by Sir Pramada Charan Banerji ; 
Knt.x, J , agreed with him. The judgment 
makes no reference to the earlier Full 
Bench cases to which I have referred in 
the preceding paragraphs of this judg- 
ment. As regards this case I need only 
say that with great respect I do not agree 
with the decision. The discussion of the 
application of the rule of res judicata is 
very incomplete and the observations 
made thereon are met by me in the pre- 
ceding portions of this judgment. 

The next case to which I may refer is 
Zorawar Sittgh v. Bhagioan Singh (lO). 
The head-note of the report is as follows; 

" The applicants for parlitiou in a Court of Re- 
venue asked . . that certain specified property, re- 
corded in the name of one D, might be assigned 
to themselves. The property claimed however 
after the partition was completed, still ren ained 
recorded in the name of O. Held on suit in a 
civil Court for a declaration that the plaintiffs 
were the owners of the aforesaid property, that 
the suit was barred by S. 238-K, Unit^ Pro- 
viucos Land Revenue Act, 1901. Held also, 
that the application of S. 23S*K \3 not limited 
to oases in which a question of proprietary right 
has been determined. " 

Reference was made in this case, as the 
head-note shows, to two earlier decisions 
of the same Court : Gakaran Singh v. 
Ganga Singh {\1) and Nasir Ahmadv* 
Mohammad Sharif (12) and from ths 

(0) A I R. 1920 All. 21=49 All. S09. 

(10) A.l.R. 1925 All. 690=^9 LC. 427=48 All, 19. 

(11) A.l.R. 19.0 All 229=42 All, 91. 

(12) Al.R. 1921 All. C82=79 I. G, 345=46 AU. 

453. 


(8) [1917] 39 All. 469=41 I. C. 912 (P. B.). 
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judgment in the latter case the following 
quotation was male ; 

It seems to us that the legislature has given 
the Revenue Courts exclusive jurisdictim over the 
partition of a mahal among record*“d coshar^^rs.. 

. • . There is no doubt that if the plaintiff-^ had 
framed their suit so as to con^ne their claim 
merely to damages, they might have suece-^ded. 
But they have chosen to join this claim to \ 
claim to obtain exclusive posession of certain 
.specified plots, which undoubtedly are the subject 
of the partition.*’ 

If I may say so I entirely agree with 
this observation and it appears to me 
that it makes no difference in principle 
that the relief i respect of the plots in 
question in this suit is one of declaration 
and not of possession. 

In Ganga Prasad v. Beni Prasad (13) 
Sulaimanand Kendall. JJ., held that ques- 
tion of title affecting the partition are 
exclusively within the jurisdiction of the 
Revenue Court and "the Liand Revenue Act 
debars the parties to the partition from 
raising subsequently in a civil Court any 
such question of title: vide the head- 
note. The judgment in this case was 
delivered by Sulaiman, J. The learned 
Judge has considered a large number of 
decisions of the same Court bearing on 
the question under consideration includ- 
ing the Full Bench case of Muhamad 
Sadiq v. TjatUe Bam (l). If I may say 
so I agree with the view taken by the 
learned Judge. 

Following upon the heels of the deci- 
sions referred to in the preceding para- 
graphs comes a decision of two other 
learned Judges of the same Court in Data 
Din V. Nohra (14). The head-note is as 
follows: 

“Where Dlaintiff's suit foe daclarafcion of title 
did n)t affect the p ictitioa or uoiou of mahals 
and left the integrity of the partition proceed- 
ings absolutely unaffected, Held, that S. 233-K 
Land Revenue Act was no bar t"^ the suit”. 

Whether this view is right or wrong I 
need not say, but one thing is clear, and it 
is this: that the question whether thead- 
juiicition of the issue of title was or was 

■ not barred by the rule of res judicata was 
neither raised nor decided. 

In the same volume [28 A, L. J.] is 
^reported a decision of two other learned 
Judges of the same Court, {Sada Sheo 
V. Bam Picrqy) (15). They held that: 

“whpre plaintiffs were parties as CDsharers to a 
partition in which a separate patti was formed 
for defendant (a Hindu widow) of the property 

■ in question and they raised no obj^^ction to the 

[lOHOl 130 1. O. 717. 

14) A. I. R. 1930 All 419=121 L 0. P25. 

15} A. I. R. 1931 All. 29=130 I. G. 382. 


formation of a separate patti. the plaintiffs were 
debarred under S. *233 (K). Land Revenue Act, 
and S. 11, Civil P. C., from filing a subsequent 
civil suit on account of a gift made bv the 
defendant in favour of her daughter of the pro- 
perty in question.” 

The learned Judges followed the Full 
Bench decision in Bijai Misir v. Kali 
Prasad (8) and referred to the earlier 
Full Bench decision in Muhammed Sadiq 
V. Laute Bam (l). In substance the de- 
cision in this case is the same as I pro- 
pose to give in the present case. 

Another case reported is Bam Sulch 
Panday v. Pirthi Singh (l6). In point of 
time this case was decided prior to the 
ease of Sadaslieo v. Bampeary (15), The 
judgment in this case was given by the 
same learned Judges who had decided the 
case of Datadin v. Nohra (14) already 
referred to. They held that a suit for a 
declaration that a shankalapnama execu- 
ted by a Hindu widow, who had got her 
patti separated in a partition proceeding, 
does not pass any title to the donee) 
is not barrel by S. 233-K, Land Re- 
vene Act (3 of 1901). I have nothing 
more to say about this decision than 
what I have already said with reference 
to the case of Datadin v. Nohra (14). 

Bam Bakhi v. Dallu Misra (17): The 
view taken hy the learned Judges (Mu- 
kerji and Bennet) is exactly the same 
as I am taking in the present case both 
on the construction of S. 233, Cl. K, 
Land Revenue Act, and on the ques- 
tiou of res judicata. If I may respect- 
fully say so I entirely adopt the opinion 
expressed by the learned Judges in this 
case. 

I will now refer to some of the deci- 
sions of this Court including those of the 
late Court of the Judicial Commissioner 
of Oudh. In Sanwal Singh v. Bhikhari 
(18) Mr. (afterwards Sir Benjamin) Lind- 
say, J. C., held that a suit for possession 

by declaration that the plaintiff is en- 
titled to a portion of land wrongly al- 
lotted to the defendants in partition by 
the Revenue Court does not lie in the 
civil Court in view of the exclusive pro- 
visions of 3. 233-K. U. P. Land Revenue 
Act. It is clearly a matter relating to 
the partition of a mahal for the plain- 
tiff's claim cannot be decreed without 
affecting the partition come to by the 

(16) A. 1. R. 1931 All. 47=131 L G. 527 ’ 

(17) A. I, R. 1931 All. 462=133 I. 0. 468r=s^i 
All. 56*^. 

(18) A. I. R. 1914 Oudh 248=23 I. 0. 860. 
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Revenue Courfc, The learned Judicial 
Commissioner referred to the cases of 
Jagannath Parshad v. Earn Dutt (19) 
&ndTirbeni Sakai v. Gokal Prasad (20). 
I agree with the conclusion. 

In Pedal Singh v. Mahahir Singh (2l) 
Messrs. Kanhaiya Lai and Daniels, 
A, J. C’s., held that where a co-sharer 
claimed exclusive title to several plots of 
land in a village which was partitioned 
by the Revenue Court and he was a party 
to the partition proceedings but failed to 
apply to the Court either to exclude those 
plots from partition or to allot thorn to 
his inahal, some of these plots being al- 
lotted to another co-sharer, the suit in 
the civil Court was barred by S. 233-K, 
U. P. Land Revenue Act. 

The decision of Mr. Lindsay in Earn 
Lakkan Singh v, EampaL Singh (22) was 
also referred to by the learned advocate 
for the respondents. It does not seem to 
me to be quite relevant to the question 
under consideration. 

In the case of Mt. Phuljhari v. Har 
Prasad (23) my learned brother Raza, J., 
held that where the object of a suit is 
not to take out of a mahal any land 
which has been allotted to that mahal or 
to interfere with the share of Govern- 
ment revenue which has been declared 
payable by such mahal but what the 
plaintiiT seeks is that he should be de- 
clared to be the owner of the patti or 
mahal which has been jointly recorded in 
the name of the parties in the partition, 
the suit is not barred by the provisions 
of S. 233-K, Land Revenue Act. My 
learned brother followed the case of Lai 
Pehari v. Mt. Parkali Jv»?i.?ear (9) and dis- 
tinguished the case of Baij Nath Singh 
v. Bahadur Singh (2). Both tlnese cases 
iiave already been referred to by me and 
I still adhere to the opinion expressed in 
the latter. On the whole I am of opi- 
nion that this ease was wrongly decided 
and my proposal is that it sliould be 
overruled. 

The decision in Bahinath Bakhsh Singh 
V. Ahmad AH Khan (21), is not in sub. 
stance opposed to the view which I am 

(19) L19U1 M 0. 0. ]5S=U T. C. 631. 

(20) Lion] 33 All. 440=9 1. 0, 476. 

(21) [19191 22 0. 0. 61=61 1. 0. 554. 

(22) A. 1. R. 1921 Oudb 132=03 I. 0, 272=^4 
O 0.143. 

(23) A. I. R 1920 OvulU 333=93 1. C. 378=1 
Luck. 318. 

(24) A. I. R. 1927 Oudh 180=101 I. 0. 870. 
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taking in the present case. Indeed the 
decision supports my view. 

The case of Ajodhia Prasad v. Lakh- 
pat (25), was also quoted on behalf of 
the respondents. I was a party to the 
judgment in that case and I adhere to 
the view expressed therein. On behalf 
of the appellants reliance is also placed 
on a decision of a Bench of this Court in 
Chandra Bali v. Drigpal Singh (26). For 
the reasons already stated, I find myself 

wholly unable to agree with the view 
taken in that case. I would propose that 
that case should also be overruled. If 
the declaration prayed for in the present 
case is granted the result would be that 
the proprietary interest of Ihe plaintiffs 
in the mabals would be augmented and 
that of the defendants proportionately 
reduced. It would also affect the liabi- 
lity of the parties as, to the Government 
revenue. It would further affect the 
extent of the defendants* rights in the 
assets of the mahals. For the reasons 
stated above my answer to the first ques- 
tion is that the relief prayed for by the 
plaintiffs in the present suit is barred by 
the provisions of the Land Revenue Act, 
1901, by virtue of the partitions of 1906 
and 1910. 

On the second question. I am of opinion 
that S. Ill, 8ub-S. (l), Land Revenue 
Act. does not create a bar of jurisdiction 
against the Court of Revenue to try ques- 
tions of proprietary title where such 
questions have previously been deter- 
mined by a Court of competent jurisdio-1 
tion, I think that sub-S. (l), S. Ill, isl 
intended to give the effect of res judicatw 
to a judgment of a Court of competent 
jurisdiction on a question of proprietary 
title determined by that Court. The 
provisions of sub-S. (1), S. Ill may be 
paraphrased thus. The Couit of Revenue 
shall not proceed with the trial of any 
question of proprietary title which has 
already been determined by a Conrt of 
competent jurisdiction. The rule of res 
judicata is necessarily a rule of evidence. 
In the' Duchess oi Kingston's {b) case Sir 
\Villiam, de Grey L. C. J,, said: 

“From the variety of cases relative to jDds‘| 
menta beiug given in ovidenco 5a wvil suits thesol 
two deductions seems to follow as geuerally ttue'4 
first, that iho judgment of a Court of coucurrentl 
jurisdielicn, directly ui>on ilio point, is as a plea. 

(26) A. I. R- 19.9 Oudh 72=114 I. 0. 703=4 
Luck. 291. 

(2G) A. 1. R. 1931 Oudh 21=120 L C, 173=6 
Luck. 419. 
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a bar, or as evidence, conclusive between the 
same parties, upon the same matter, directly in 
question in another Court.” 

This is deal* from the provisions of 
S. 40, Evidence Act, 1872. In the same 
connexion see also the observations of 
their Lordships of the Judicial Committee 
in the case of Mirza Kumitulaui Baha- 
dur V. Nuzhatuddoiola (27). It follows 
that a party relying on the plea of res 
judicata must produce in evidence the 
judgment on which the plea rests. In 
the absence of such proof it is open, in 
my opinion, to the Court of Revenue to 
try the issue involving the question of 
proprietary title under Cl. (c). sub- 
S. (l) in the event of its not proceeding 
to act under either of the two preceding 
Cls. (a) and (b). My answer therefore to 
the second question is in the negative. 

Raza, J. I have had the advantage of 
reading the judgment of the Hon’ble the 
Chief Judge and my learned brother 
Bisheshwar Nath Srivastava. I am en- 
tirely in agreement with the view expres- 
sed by my learned brother and have to 
add very little to what he has said in his 
judgnaent. I would also answer the first 
question in the affirmative and the second 
question in the negative. In my opinion 
also the determination of question in- 
volved in the first question is not barred 
by the rule of res judicata. I would adopt 
all the reasons which have been advanced 
by my learned brother for that conclu- 
sion. I have again considered my deci- 
sion in Mt. Phuljhari v. Ear Prasad (23), 
and also the Bench decision in Chandra- 
bali V. Drigpal Singh (26), to which I 
was a party. In my opinion these deci- 
sions should not be overruled in deciding 
the present case. These cases differ 
materially from the present case. The 
object of the present suit is to claim a 
relief which affects the partition of 
mahals. The plaintiffs really seek to alter 
the constitution of the mahals as formed 
by the revenue authorities. I still adhere 
to the opinion which I have expressed in 
the said decisions. The rule of law laid 
down by the Allahabad High Court in the 
cases of Lai Behari v. Parkali Kuar (9) 
and BamSiikh Pander. Pirthi Singh{lQ)^ 
is in ray opinion a correct exposition of 
the law on the subject, if I may respeot- 
jfully say so. Where the parties are on 
(the same side in partition proceedings 

(27J [19061 33 Cal. 116=32 I. A. 244=8.Sar. 

239 (P.O.). 


and no question arises between them as 
to their respective title or shares, inter se, 
and a mahal or patti” is formed in 
their name jointly without specification 
of^ shares and one of them subsequently 
brings a suit in the civil Court for a de- 
claration that he alone is the owner of 
the entire mahal or patti, I see no reason! 
why the suit . should be barred by the 
provisions of S. 233-K, Land Revenue 
Act, or the rule of res judicata. Such a 
suit is not in my opinion a suit “with 
respect to partition or union of mahals,” 
though I agree that questions of title 
affecting the partition are exclusively 
within the jurisdiction of the Revenue 
Court and the Land Revenue Act debars 
the parties to the partition from raising 
subsequently in the civil Court any such 
question of title. 

In such a suit if the plaintiff^s claim is 
allowed the only result will be that the 
name of the defendant will be removed 
from the revenue records and the name- 
of the plaintiff substituted in the defen- 
dant's place leaving the integrity of 
the partition proceedings absolutely un- 
affected. 

Srivastfiva, J, I have had the bene- 
fit of reading the judgment of the Hon’ble 
Chief Judge. I agree with the answers 
given by him to the questions referred 
for decision to the Full Bench. As the 
process of reasoning by which I have 
arrived at these conclusions is somewhat 
different, I would briefly indicate my 
reasons. 

The plaintiffs' case as stated in the 
plaint is that their ancestors and defen-^ 
dant 69 in 1876 obtained a decree for 
proprietary possession of the lands in 
suit situate in village Nayan, from the 
settlement Court. They further alleged 
that in 1906 at the instance of the ances- 
tors cf defendants 1 to 68, a perfect par- 
tition of village Nayan took place in 
which six mahals were formed, five of. 
them being in the names of the appli- 
cants for partition and the sixth one in 
the name of the non-applicants, namely, 
the ancestors of the plaintiffs and defen- 
dant 69. At this partition the plots in 
suit were thrown into the five mahals of 
the applicants for partition and were 
recorded as the rent free under-proprio- 
tary tenure of the plaintiffs and defend 
dant 69 or their ancestors. In 1908 an 
imperfect partition of the aforesaid mahal 
of the non-applicanta took place, but ife 
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might be ignored a3 it has no material 

bearing on the questions under considera- 
tion. 

In 1929 the lamhardars of the five 
inahals obtained decrees for assessment 
of lent from the Court of the settlement 
ollicer against the plaintiffs and defen- 
dant 69. The plaintiffs basing their 
cause of action on this order of the settle- 
inout officer instituted the present suit 
for a declaration that the plaiutills and 
defendant 69 are the superior proprietors 
and not the under-proprietors of the 
lands in suit. 

The trial Court dismissed the suit 
on the ground that it was barred by 
S. 233- K, Land Revenue Act. The 
plaintiffs appealed and the Division Bench 
which hoard the appeal referred the fol- 
lowing questions for decision to a Full 
Bench ; 

( 1) Is the roHoE of doclaratiou prayed for by 

the plaintiffs iu the preeont suit barred by the 

provisions of 01. K, S. 288, Land Revenue Act, 
1901, by virtue of the partitionsof 1906 and 19i0? 

(2) Is tho juiisdictiou of tho Collector to act 
under Cl. (d, S. 111(1), Land Rovcnuo Act, 1901, 
ousted when tho question of proprietary title 
alleged to have been decided by him in tho parti- 
tion proceedings mentioned above had already 
been deteriniued by a Court of competent juris- 
diction ? 

Section 233-K provides that 
*‘no person sliall instituto any suit or other pro- 
ceeding iu tho civil Court with respect tj 

partition or union of m.ihals except as 

provided iu Ss. Ill aud 112.*’ 

The civil Courts li ive under S. 9, Civil 
P. C., boon given jurisdiction to try all 
suits of a civil iiaburo except suits of 
which their cognizance iseither expressly 
or impliedly barred. S. 233.K creates 
a bar against tlio general jurisdiction 
possessed by tlie civil Courts in all mat- 
ters of a civil nature. It is therefore 
necessary to determine the exact scope 
of tho bar created by S. 233-K. 

It is obvious that tho present suit is 
not one under Ss. Ill and 112, Land 
Kovenuo Act, and docs nod therefore fall 
within tho oxc3i)tion male in S. 233-K. 

Tho answer to tiio ffrst question there- 
fore depends on the moaning to be given 

to the words “witli rospocb to or 

union of niahals.” As there is no ques- 
tion of union of mahals in this else the 

matter is therefore further roluoedto 
one “witli respect to ... . partition.” 

Partition lias boon detined in S. 106 
as the division of a inahal or a pait of a 
inahal into two or more portions wliich 
consist of one or more shares. Iu car- 


rying out a partition unler Ch. 7. U. P. 
Land Revenue Act. the Revenue Courts 
are required to allot to each portion a 
certain area of land as far as possible 
with proportionate lands of different 
qualities and to distribute the revenue 
over the several portions. The words 

with respect to partition” are very 

wide. Any matter which has the effect 

of disturbing the area or the revenue 
affecting the qualities of land or the 
assets thereof will undoubtedly be a mat- 
ter falling within the scope of S. 233-K 
and as such excluded from the jurisdio- 
tion of the civil Courts. In the present 
case the lands in suit were allotted to 
the five mahals as under-proprietary 
lands. If the civil Court is now to de- 
clare the plaintiffs as full proprietors of 
the lands in suit, the effect of it would 
clearly be that the contesting defendants 
would cease to be superior proprietors of 
those lands, or in other words, the area 
of the proprietary lanfs of their mahals 
would be diminished to that extent. It 
would further result in reducing the 
value of the assets of their mahals and 
also disturb the revenue for which the 
defendants wera,made liable under tho 
partition. If the plaintiffs and defen- 
dant 69 continue to he under-proprietors 
they would whenever they become liable 
for assessment of rent, liave to pay cer- 
tain malikana to the proprietors of the 
mahal in addition to the Government 
revenue. In case however they are ad- 
judged to be full proprietors by the civil 
Court, they would be liable only for 
payment of the Government revenue and 
the proprietors of tho mahal would lose 
tho a (vantage, present or prospective as 
the cise may he of their getting the 
malikana duos from the plaintiffs and de- 
fendant 60. 1 am therefore clearly of 

opinion that if the plaintiffs are granted 
the relief claimed by them, it will un- 
doubtedly have the elTeot of distur.bing 
the partition made by the Revenue Court 
and is therefore barred by 3, 233.K, 
Land Revenue Act. 

Next, as regards the application of the 
p^rinciple of resjuJicata, S. 112, Land 
Royenuo Act, provides that all decrees 
passed under sub-S. 3 of the preceding 
pootiou shall be held to bo decrees of ft 
Court of civil judicature of the first in- 
stance and shall be open to appeal to tho 
Bistriot Judge or High Court or the Chief 
Court as tho case may be. In the present 
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cige admittedly no objection was raised 
by the plaintiffs or defendant bO claiming 
to be superior proprietors of the lands in 
suit. Thus there was no occasion for any 
proceedings being taken in accordance 
with S. 111. Consequently the partition 
Court did not arrive at any decision on 
the point and no decree was ever passel 
by it as contemplated by sub-S. 3, 
S. 111. I have no doubt that if such an 
objection had been raised and decide 1 by 
the Collector under Cl. 3, S. Ill, the 

decree of the Collector would have been 
regarded as the decree of a civil Court 
and a subsequent civil suit in respect of 
the same matter would have become bar- 
red by the principle of res judicata. But 
T find myself unable to hold that when 
no decree has been passed under sub-S. 3, 
S. Ill, the rule of constructive res judi- 
cata can be made applicable on the 
ground that the objection was one which 
might and ought to have been raised be- 
fore the Collector. S. 112 is in terms 
confined to cases in which decrees have 
been passed by the Collector under sub- 
S. 3, S. 111. For application of the rule 
of res judicata it is essential that there 
must be a previous decree or order having 
the force of a decree. Therefore it seems 
to me impossible to apply it to a case 
like the present in which there is no 
decree as contemplated by sub-S. 3, S. Ill 
and no order having the force of such a 
decree. There is also nothing in S. Ill, 
U. P. Land Revenue Act, to incorporate 
S. 11, Civil P. C, or to justify the ap- 
plication of explanation 4 of that section 
to cases where no objection was raised 
and no decision was arrived at by the 
Collector, 

If I may say so with respect, I am in 
complete agreement with the Hon'ble 
Chief -Judge that the decisions of Courts 
possessed of exclusive jurisdiction have 
the effect of res judicata irrespective of 
the limitation that the first Court must 
be competent to decide the subsequent 
suit. The relevant rule laid down in 
the case of the Duchess of Kingston (28) 
is as follows; 

“Secondly, that the judgment of a Court of 
exclusive jurisdiction, directly upon the point, 
is in like manner, conclusive upon the same 
matter between the same parties coming inciden- 
tally in question in another Court, for a different 
purpose. Bat neither the judgment of a con- 
current or exclusive jurisdiction is evideuce of 
any matter which came collaterally in question 


though within their jurisdiction, nor of any 
matter incidentally cognisable, nr</- of ani/ 
inittcr to be inferred by arymnent frani the. 
jwljment," 

I would wish to emphasise fclie words 
wliich I have underlined (here italicized) 
which see.n to show that the rule is 
inapplicable to matters in respect of which 
no controversy was raised and no express 
decision was arrived at. I am therefore of 
opinion that as the question of the supe- 
rior proprietary rights of the plaintifl's 
was never raised under S. Ill and no 
decision was in respect of it nor any 
decree passed under sub-8. 3 of that 
section by the Collector, the determi- 
nation of that question is not barred by 
the rule of res judicata. However for 
reasons already stated, I am of opinion 
that the present suit is barred by the 
provisions of Cl. (K), S. 233. Land 
Revenue Acj;, 1901, by virtue of the parti- 
tion of 1906 and would therefore answer 
the first question in the affirmative. It 
is not necessary for me to express any 
opinion as regards the decisions in Mt. 
Phujhari v. Ear Prasad (23) and 
Chandra Bali v, Dirjpal Singh (26) as 
the precise question decided in those 
cases does not arise in the present case. 

As regards the second question the 
learned counsel for the plaintiffs appel- 
lants admitted before us that when the 
necessary proclamation was issued under 
S. 110, Land Revnue Act, the plaintiffs 
did not set up their alleged superior pro- 
prietary rights in respect of the land in 
suit and made no attempt to show that 
the alleged superior proprietary rights 
had already been determined in their 
favour by the settlement Court. I am 
in full agreement with the Hon’ble 
Chief Judge that in the absence of any 
such plea or proof, it was open to the 
Collector to act under Cl. (cj, S. Ill, (l), 
Land Revenue Act. I would therefore 
answer the second question in the nega- 
tive. 

B.v./r.k. Deference answered. 


(28) 2 Smith h. C. 18th Ed. 644. 
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Full Bench 

Wazir Hasan, C. J., Raza and 
Srivastava, JJ. 

Mohammad Baqar and ano^/ier— Ap- 
plicants. 

V. 

S. Mohammad Gasim and others — 
Opposite Parties. 

Civil Eevn. Appln. No. 22 of 1931, De- 

March 1932, against order of 
Addl. Dist. Judge, Lucknow. 

(») Mussalman Wakf Act(1923)— (Per 

Eencft)— Mulawalli not admitting or denying 
I?'»‘rict Judge has jurisdiction to takf 

proceedingi.-(SriKosto<a, J., contra). 

TiirtM Bench:— Tiie Court of the District 

SacI 1923'"tn f'? Mussalman 

Wakf Act, 1923 to take proceedings under the 

same Act when the alleged wakf is not admitted 

or IS denied by the alleged muttawali. (SWuas- 

J • C0)ltT(l}^ fp 91 O p 9l 

(b) Interpretation of Statute* — Statute 
must be so construed as to defeat attempt* to 
do or avoid what it has enjoined or prohibi- 
tea# 

To carry out effectually the object of a statute 
It must be so construed as to defeat all attempts 
to do or avoid in an indirect or circuitous 
manner that which it has prohibited or enjoined 
and a statute is uuderstood as extending to all 
such circumventions and rendering them unavail* 
ing is a cardinal principle of interpretation. 

[p 211 0 2l 

(c) Mussalman Wakf Act (1923)— Applica- 
tion does not depend on attitude of muta- 
walli. 

The application of the Act does not depend on 
the attitude which a muttawali may take with re- 
gard to the origin of an alleged wakf, [p 211 C 2] 

(d) Mussalman Wakf Act ( 1923)-Duties 

If not voluntarily performed should be en- 
forced. 

It must bo presumed that the legislature en- 
acts laws for the purpose of their being obeyed, 
and in the case of disobodionco to enforce obedi- 
ence. For every law there must be a sanction. 
Under the Mussalman Wakf Act the law imposes 
certain duties on a class of individuals, and it must 
bo presumed that it was further intended that 
the duties should be performed by those indivi- 
duals and m the absence of voluntary perform- 
ance, performance should bo enforced. 

W Ci.i. P. C. (190,), s.4-l„ 

sy;!s.K'ippV° 

• ““ “®“ssary implicatiou and hav- 

ing regard to the objects and purposes authorizes 
an inquiry it is immaterial that no sjiecifio pro- 
cedure IS prescribed by the Act itself. lu^tho 
absence of any specific provision to the contrary 
in any special or local law tbo oidiuary rules of 
procedure would apply. (P 213 C l{ 

Act (1923)— Revision 

lies if requirements of S. 115 Civil P P 
fulfilled— Civil P. C. (1908), S. 115. ' 

If the requirements of S. 115, Civil P. 0.. 1908 
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are fulfilled a revision from an order under the 
Act would lie to the High Court under that sec- 
tion: 62 AlU 167, ReJ. [P 213 0 1] 

^ (s) Interpretation of Statutes — Interpreta- 
tion must follow will of legislature. 

Srtufflsfam, A statute is the will of 
the legislature aud the fundamental rule of in- 
terpretation to which all others are subordinate 
IS that a statute is to be expounded “accordine 
to the intent of them that made it.** Where 
there are different statutes in pari materia 

though made at different times or even expired 

and not referring to each other they should be 
taken and construed together as one system and 
as explanatory of each other. [p 2 i 6 0 1] 

Musain and Muhammad Husain — 
for Applicants. 

Khaliq-Uz-Zaman — for Opposite 
Parties. 

Wazir Hasan, C. J.— This is an ap- 
plication under S. 115, Civil P. G,, againsb 
the decision of the Additional District 
Judge of Lucknow, dated 2nd February 
1931. The ground of the application is 
that the learned Additional District Judge 
has in this case failed to exercise the 
jurisdiction vested in him by law. The 
application was first heard by a Bench 
consisting of my learned brother Kisch.J., 
and myself. We then referred the follow- 
iug question for decision to a Full Bench: 

Has the Ccurt of District Judge no iutisdictioui 
under the Mussalman Wakf Act, 1923, to take 
proceedings under the same Act when the alleged 

wakf is not admitted or is denied by the aliened 

muttawali? ^ 

The circumstances are as follows: 

The petition, out of which this appli- 
cation has arisen, purports to have been 
made under the provisions of S. 10, 
Mussalman Wakf Act. 1923. In this 
petition it was alleged that a 12 annas 6 
pies share in the village of Maste, Tahsil 
Mohanlalganj, District Lucknow, was 
owned and possessed by one Mt, Askari 
Khanam; that on Ist January 1905 the 
said Mt. Askari Khanam hod executed 
a will whereby she created a wakf of 3 

annas 6 pies out of the aforementioned 
share 

‘for the funeral expenses and obsequies, for raxa* 
names, haj, siyarat, majlis and fatiha as ousto* 
mary in the family and for desa, Quran reading 
aud for fatiha of other relations"; 

that by the said will one Mt. Fatima 
Begam was appointed muttawali of the 
^aid wakf; that Mt. Askari Khanam 
died on 10th August 1905 and the muta* 
tion of the wakf property was made in 
the name of Mt. Fatima Begatn as 
muttawali; that Mt. Fatima Begam 
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also died in 1918 and now the opposite 
parties are in possession of the wakf pro- 
perty and that the opposite parties 
have not complied with the provisions of 
Ss. 3, 4 and 5, Mussalman Wakf Act 
42 of 1923. The petitioners praj’ed for 
the following reliefs: 

(a) That the opposite parties be ordered 
to comply with the provisions of Ss. 3, 
4 and 5, Mussalman Wakf Act, 1923. 

(b) That proceedings under S. 10, 
Mussalman Wakf Act, 1923, be taken 
against the opposite parties. 

A further prayer was made to the effect 
that the opposite parties be removed 
from muttawaliship and some proper 
mutfcawali be appointed to carry out the 
provisions of the wakf. This lastmen- 
tioned prayer was eliminated from the 
discussion of the case before us as per- 
haps it was also eliminated in the Court 
below. 


This petition was presented in th© 
Court of the District Judge of Lucknow 
on 31st October 1930. In the array of 
the opposite parties there were five defen- 
dants but only one of them, Syed Azam 
Qadr, filed a written statement on 9th 
January 1931. Some of the defendants 
never appeared in the Court below and 
others who appeared disappeared at the 
later stages of the case. In the written 
statement filed by Syed Azam Qadr the 
alleged will of Mt. Askari Khanam dated 
1st January 1905 was admitted but it was 
contended that it did not create any 
wakf. The petitioners then on 19th 
January 1931 produced in original the 
will of Mt. Askari Khanam, which is 
on the record before us. On the same 
date the Court framed the following 
issues in the case: 


(l) Does Ex. 1 constitute a valid 
and proper Mussalman wakf? (2) Is the 
case cognizable by this Court in view of 
the fact that the contesting opposite 
party denies the existence of the wakf? 
(3) What is the value of the property 
in question, how much has been spent 
on the objects mentioned in Ex. 1? If 
the value of the property in question 
is less than the amount of the expendi- 
ture, its effect? (4) To what relief, if 


^ are the petitioners entitled? 

^t the request of the counsel for the 
■ties the Court decided that issue 2 
|ht be disposed of first. Accordingly 
the judgment in revision that issue 


was answered in the negative and against 
the petitioners. 

The learned Additional District Judge 
has held as a broad proposition that 
Once an alleged wakf is not admitted or 
denied by an alleged muttwali the hands 
of the Court are immediately stayed andj 
it ceases to possess jurisdiction to take 
proceedings under the Mussalman Wakf^ 
Act, 1923. I am unable to accept this* 
view as correct. It seems to me that^ 
the whole object of the Act will be 
defeated if the interpretation adopted 
by the learned Additional District Judge 
were held to be correct. The object of 
I'h® Act is stated in the following words: 

“An Act to make provision for the better 
management of wakf property and ’for 'ensuring 
the keeping and publication of proper accounts 
in respect of such properties.” 

Obviously it is a recalcitrant muta- 
walli to whom the Act intends to reach, 
How provision for the better manage- 
ment of wakf property which it is the 
object of this Act to make can be made 
if the jurisdiction of the Court with 
which it is vested by the Act is ousted 
as soon as the mutawali who has failed 
to comply with the provisions of the Act 
denies the alleged wakf. The result of 
such an interpretation would be to leave 
the evil ramjiant to remove which was 
the manifest intention of the Act. 

‘To carry out effectually the object of a sta- 
tute, it must be so construed as to 'defeat all 
attempts to do or avoid in an indirect or circuit- 
ous manner that which it has prohibited or en- 
joined . . . and a statute is understood as ex- 
tending to all such circumventions, and render- 
ing them unavailing” 

is a cardinal principle of interpretation. 
Clearly there is no section in the Act 
laying down any rule to the effect that 
the provisions of that Act will only ap- 
ply to a case where an alleged wakf is 
admitted by the alleged mutawalli and 
will not apply if it is denied or not ad-, 
mitted by the same. 

When I examine some of the sections of 
the Act I am led to the conclusion that 
the application of the Act does not de- 
pend on the attitude which a mutawalli 
may take with regard to the origin of an 
alleged wakf. From the definition of 

the word “wakf” in Cl. (e), S. 2 of the 

Act it is clear that a wakf of the 
nature described in S. 3, Mussalman 
Wakf Validating Act, 1913, is excluded 
from the operation cf the Act of 1923. 
With a view to determine whether 
an alleged wakf is inside or outside 
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the scope of the Act the Court must 
make some in^juiry. The inquiry may 
be limited merely to an interpretation 
of the instrument creating the wakf if 
there is any or to the scrutinizing of the 
terms of an oral wakf. Turtlier under 
sub-S. (3), S. 3 of the Act of 1923 even 
a wakf such as is described in S. 3, ^lus- 
salman Wakf Validating Act, 1913, 
would come to fall within tlio operation 
of the Act of 1923 

“withiu six months of the date of the death of 

he person entitled to such benefit as aforesaid, 
or of the last survivor of any such pcisous as 
the case may be.” 

Here again the Act points to an in- 
quiry cn the part of the Court if neces- 
sary as to the fact whether there does 
or does not exist any person entitled to 
such lienetU and if not as to the time of 
tlie death of tiie last of such persons 
Sul)-S.(2), S. 3 is as follows: 


“Every such statemout shall bo accompanied 
by a copy of the <lced or instrumeut creating 
the wakf or if no such deed or instrumeut has 
been executed ora copy cannot bo obtained shall 
contain full particulars, as far as they are 
known to the muta.valli, of the origin, nature 
and objects of the wakf.” 

The ahovo suhscction clearly pro- 
vides to tny mind for an inquiry as to 
the origin, nature and objects of the wakf 
whether such wakf was made orally or 
by means of an instrument. Now take 
the case of a wakf created by means of 
an instrument and tlia instrument is 
produced before the Court as the pres- 
ent case is. I do not see how it can be 
reasonably contendevl that the Court will 
refuse to look into the instrument for the 
purpose of ascertaining the origin, nature 
and oi)jects of the wakf as soon as the 
mutawalli does not admit the ]>roduced 
instrument creating the wakf. It is 
true tliat the in.iniry in such cases, in 
the very nature of things must he a 
summary iiuiuiry and will not ho con- 
clusive between tlio contending parties 
in any future controversy as regards the 
oiigin, nature and objects of f.lio wakf 

but I am unable to hold that the Act 
excludes iiuiuiry altogether. 

Once it is held as i luivo just now hold 
that S. 3 clearly provides for inquiry as 
to the origin, nature and objects of the 
wakf if nocossary it would sooin to fol- 
low that the Court may order a mutawalli 
to furnish a statement containing the full 
particulars si)ecified in sub-S. (i), S. 3 
of the Act. 

Section 4 relates to a stage after a state- 


ment has been furnished under S. 3* 
Under sub-S. (1), S. 4 any person may 
apply to the Court for the issue of an 
order requiring the mutawalli to furnish 
further particulars or documents. Sub- 
S. (2) provides for an inquiry with 
view to gather full information regard- 
ing the origin, nature or objects, of the 
wakf or the condition or management 
of the wakf property and for that pur- 
pose to order the mutawalli to furnish 
further particulars and documents. I 
b.ave held that the Court after making 
the neces-ary inquiry may order a state- 
ment to bo Bled under S. 3. If this 
finding is correct it would follow that 
tlie occasion for adopting the procedure 
prescribed by S. 4 may also arise in a 
case wliere a statement under S. 3 has 
been filed in pursuance of an order of 
the Court for otherwise if no order can 
bo made under S. 3, S. 4 w’ill also be- 
come a dead letter in that event. 

It must be presumed that the legisla- 
ture enacts laws for the purpose of their 
being obeyed and in the case of dis- 
obedience to enforce obedience. For every 
law there must be a sanction. Id 
this particular case the law imposes 
certain duties on a class of indivi- 
duals and I must presume that it was 
further intended that the said duties 
should be performed by those individuals 
and in the absence of voluntary per. 
formahoe, performance should be enforced. 
Otherwise, it will be misnomer to call 
any piece of legislation a law. It will 
merely bo an expression of pious wishes. 
1 find liowover that all such elements, as 
I have mentioned above, exist in the Act 
of 1923, 


Section 10 of the Act of 1923 provides 
for penalties lor failure to comply with 
the requirements of the vVot. This clearly 
implies to my miud jurisdiction in the 
Court to enforce compliance with the 
provisions of the Act. The section 
enacts: 

“.Any person who is retpiirod by or under S. 3 
or S. 4 to furnish a statomeut of particulars or 

any documeuls relating to a wakf shall, 

if he. without rcasouahle cause, the harden of 
proving which shall ho upou him, fails to furnish 
such statomeut or documout .... be punish* 
able with fine.** 


In my opinion the use of both the 
words “by" and *\indar’* is significant. It 
appears to mo that the former is intended 
to refer to the provisions of the sections 
while the latter is intended to refer to 
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an order which the Court may pass under 
one or other of the sections. An order 
under S. 3 may be, as I have already 
stated, an order made after necessary in- 
quiry calling upon the mutawalli to fur- 
nish a statement containing the particu- 
lars of the nature described in Cls. (a) to 
(f,) or under Cl. (g) any other particulars 
which may be prescribed to bo incorpo- 
rated in the statement. 


The decision of a learned Judge of the 
High Court at Patna in All Mohammad v. 
Collector of Bkagalpur, A. 1. R. 1927 Pal. 
189, was cited before us in support of the 
contention that if the wakf is not ad- 
mitted the jurisdiction of the District 
Judge under the Act is atonce ousted. The 
main argument in support of the view 
taken in that case is that no procedure is 
prescribed in the Act for determining the 
question as to whether any property is 
wakf property and that no provision is 
made for appeal or revision. To my 
mind the argument is inconclusive. If 
the Act by necessary implication and 
having regard to its objects and purposes 
authorizes an inquiry it is immaterial 
that no specific procedure is prescribed 
by the Act itself. In the absence of any 
specific provision to the contrary in any 
special or local law the ordinary rules of 
procedure would apply: vide S. 4, Civil 
P. C., 1908, The absence of any provi- 
sion as to appeal only indicates that the 
results of an inquiry under the Act are 
not intended to be final and conclusive. 
As regards revision, it appears to mo that 
if the requirements of S. 115, Civil P. C., 
1908, are fulfilled a revision from an 
order under the Act would lie to the High 
Court under that section as the revision 
in the present case doe3:3ee the observa- 
tions of their Lordships of the Judicial 
Committee in a case under the Religious 
Endowments Act, 1863, Balkrishna 
Odayar v. Vastideva Aiyar (i). The 
case of Nasrullah Khan v. Wajid AH (2) 
was also cited by both sides. With great 
respect the actual point decided in that 
case is not however clear to me, but I am 
inclined to think that it supports the 
view which I am taking rather then the 


contrary view. 

The view which I am now taking was 
also taken by my late lamented brother, 


(1) A. I. R. 1917 P. 0. 71=10 I. C. 
LA. 261=10 Mad. 793 (P. C.). 

(2) A.I. R. 1930 AU. 81=113 I. C. 

All. 167 


650=14 


717=52 


Misra J,, in Shabhir Husain v. Ashiq 
Husain (3). I was also a member of the 
Full Bench which decided the case just 
now mentioned, but I refrained from ex- 
pressing any opinion on this point on 
that occasion. To i7iy mind the point 
did nob arise directly. Similarly my 
brother, Raza J., also did nob express 
himself definitely on this question. 

It is true that the Act does nob lay 
down any obligation on the Court as 
to the limits to which it should carry any 
inquiry wiiich it may wish to make and 
no party is entitled to compel the Court 
to carry inquiry up to any particular 
stage. Indeed the Court may refuse to 
enter into any inquiry on the ground that 
the allegations of the jiarties disclose a 
controversy fit to be determined in a 
regular suit; and this, in my judgment, 
explains the absence of any special rule 
of procedure. TheCourt is invested with 
a discretion but it cannot, in my opinion, 
refuse to look into the merits of the case 
and stay its hands on the sole ground 
that the alleged mutawalli does not admit 
the alleged wakf. In this particular case 
it appears to me that the matter was of 
the simplest nature. An instrument of 
wakf was produced which was admitted 
by one of the defendants, and as against 
the absentee defendants it could be proved 
by parol evidence. After that was done 
the Court had only to construe the instru- 
ment for the purpose of seeing whether 
it was a fit case to be dealt with under 
the provisions of the Act of 1923. My 
answer therefore to the question referred 
to the Full Bench is that the Court of 
the District Judge has jurisdiction under 
the Mussalman Wakf Act, 1923, to take 
proceedings under the same Act when 
the alleged wakf is not admittoi or is 
denied by the alleged mutawalli. 

Raza, J. — r have had the advantage of 
reading the judgment of the learned 
Chief Judge, which contains a lucid and 
thorough discussion of the question under 
consideration, if I may respectfully say 
so. I have bo add very little to what he 
has said in tiio judgment. 

I was a party to the Full Bench deci- 
sion in the case of Shabhir Husain v. 
Ashiq Husain (3). The question which 
we have to decide in tiiis case did not 
arise directly in that case and hence I did 
nob express myself definitely on that 

(3) A. .1 H. 1929 Oudh. 225 = 117 i G 739= 
i Luck. 420(F. B.). 
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question in gi\ ing my judgment in that 
case. In this case the District Judge 
Avas asked to take proceedings under 
S. 10, Mussalman Wakf Act (Act 42 of 
1923); but he refused to do so, holding 
that the case was not cognizable by the 
Court in view of the fact that the con- 
testing opposite party denied the exis- 
tence of the wakf. The question which 
^as been referred in this revision to the 
-cull Bench for decision is as follows: 

Has the Court of the District Judge no 

Mussalman Wakf 
■ ■ proceedings under the 

^“kf is not 

iiiwSir '• '■>' *'’» 

It IS a matter of common knowledge 
that unscrupulous and dishonest muta- 
wallis were not managing wakf properties 
properly before the passing of the Mus- 

^ (Aot 42 of 

lJ2d. Wakfs were not admitted in some 

instances and in the majority of instances 

the mutawallis were making all possible 

attempts to defeat the objects of the 

wakf for improperandunlawfulgain. The 

legislature had therefore to pass the said 
Act 

to make provision for the better management 

of wakf property and for ensuring the keeping 

and publication of proper accounts in respect 
of such properties ” ^ 

■ • iS'-luires every ‘‘mutawalli” of 

wakf (as delined in S. 2 of the Aot) to 
furnish particulars and statements of ac- 
counts, relating to wakf and provides for 

penalty for failure to do so. S. 10 is in 
tlie following terms; 

Any person who is required by or under S. 3 

statement of particulars or 
any document relating to a wakf, or who is 
reqn.rod by S. 5 to furnish a state.nent of ac 
counts .shall, if he, without reasonable canso. the 

burden of proving which shall be upon him, fails 
to furnish such statement or document, as the 

XoMio kno“ ^‘"^“ishesa st.tement 

fal4 mil T to be 

counts“ Irnr. “ =*f‘tei^eut ofl 

TudUed in u "■>'*«'> l>as not been 

r'dt Hn"u ” may Extend- t 

„ Os.0 or in the case of a second or subsoouflnt 
offence with fine which may extend to Rs. 2^ ” 

Any person interested in a wakf gover- 
^ ‘>'■‘"2 to the notice of 

mutSm'ir°fM’® that the 

mutatvalliof the wakf has failed to coraplv 

with the provisions of the Aot. When 

of the Court, it shall have to make an 
inquiry order to enable it to pass pro 


per orders in that connexion. The Court 
has been empowered to inflict penalty 
upon the person who is found guilty of 
not having complied with the provisions 
of the Act. The mutawalli may in his 
defence deny the alleged wakf or assert 
that there was no wakf within the mean- 
ing of the Act. The Court shall then 

have to see how far the defence is made 
out. 

If the muttwali fails to satisfy the 
Court after due proof that the trust is 
not a wakf within the meaning of S. 2 (e) 
of the Act, he will be liable to punish- 
ment. S. 10 provides that he will have 
to show reasonable cause for his default. 
How can the reasonable cause be deter- 
mined by the Court unless an inquiry is 
made by the Court? How can the Court 
determine the nature and objects of the 
wakf without making an inquiry ? The 
Court of the District Judge has to ad- 
minister the law as enacted in the said 
Act, but it cannot do so unless and until 
it makes the necessary inquiry. In- 
terested persons may deny the wakf in 
showing cause when proceedings are taken 
against them under S. 10. but it is not 
for them but for the Court to decide whe- 
ther the trust is or is not a wakf within 
the meaning of the Act. Wakfs should 
not be at the mercy of the mutawallis. If 
the District Judge stays his hand, the 
moment the wakf is denied by mutawallis 
the object and the intention of the legis- 
lature in making and passing the statute 
will, in ray opinion, be defeated and the 

Act will become a dead letter. The Act 

is not a farce. It enacts law which has 
to be duly observed and strictly enforced 
in administering wakfs, with due regard 
to all the attendant circumstances. The 
District Judge has to determine the 
origin, nature and objects of the wakf. 
These are matters which are within his 
jurisdiction and his jurisdiction cannot 
be ousted simply on the plea taken by 
the mutawallis that there was no wakf.l 
This loophole should no longer be open to 
the mutawallis and the evils sought to be 
remedied should not be perpetuated. It 
is true that there is no express provision 
in the Aot for a regular procedure in res- 
pect of the inquriy to be made by the 
Court under S. 10, but'that in my opinion 
is no ground for holding that there can 
be no inquiry by the Court. It appears 
that the Act does not provide for a re- 
gular procedure in respect of ths inquiry 
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as it was intended by the legislature that 
the inquiry which was to be made by the 
Court in that connexion should be a 
purely summary inquiry and not one 
open to appeal. I think no provision 
was made for an appeal for that very rea- 
son. There will be no appeal under the 
Act; but there can be a revision under 

S. 115, Civil P. C. 

I would also answer the question re- 
ferred to the Full Bench in the same 
way as it has been answered by the 
learned Chief Judge. 

Srivastava, J.— I have the misfortune 
of not being able to see eye to eye with 
the Hon’ble Chief Judge and my learned 
brother Raza, J., on the question which 
has been referred to the Full Bench for 
decision. This question is as follows: 

"Has the Court of the District -Judge no 
jurisdictiou under the Mussalman Wakf Act, 
1923, to take proceedings under the same Act 
when the alleged wakf is not admitted or is 
denied by the alleged mutawallis?” 

The preamble of the Act shows that 
it was enacted 

to make provision for the better management 
of wakf property and for ensuring the keeping 
and publication of proper accounts in respect of 
such properties.” 

Section 2 gives the definitions of several 
words used in the Act. The definition of 
wakf shows that wakf alalaulad as describ- 
ed in S. 3, Mussulman Wakf Validating 
Act 1913, under which any benefit is for 
the time being claimable for himself by 
the person by whom the wakf was created 
or by any of his family or descendants is 
excluded from it. Ss. 3 to 10 embody the 
substantive provisions enacted for giving 
effect to the objects for which the Act 
was passed. The scheme of the Act as 
disclosed by these sections is that under 
S. 3 (1), within six months from the 
commencement of the Act, obligation has 
been imposed on every muttawali to furnish 
certain particulars relating to the wakf. 
All the particulars specified in the section 
are particulars required to enable the 
Court to exercise effective control over 
the administration and to make proper 
scrutiny of the accounts. Cl. (2) requires 
that the statement containing the neces- 
sary particulars shall be accompanied by 
a copy of the deed of wakf or failing it, 
full particulars of the origin, tm*e and 
objects of the wakf. In the case of 
wakfs created after the commencement 
of the Act and in the case of wakfs ala- 
laulad, if the person entitled to benefits 


thereunder or the last survivor of any 
such person is dead, 01. (3) of the section 
imposes similar obligations for the fur- 
nishing of necessary particulars and in- 
formation within six months of the crea- 
tion of the wakf or of the death of the 
person above-mentioned. S 4 provides 
for the publication of the particulars 
furnished under S. 3 and allows any per 
son so wishing to apply for the issue of 
an order requiring the muttawali to fur- 
nish further particulars or documents. 
It IS also laid down that if the Court 
_ after making such inquiry, if any, as 
it thinks fit ” is of opinion that any fur- 
ther particulars or documents are ■ neces 
sary, in order that full information may 

1 origin, nafcure 

or objects of the wakf or the condition 

or management of the wakf property, it 

may make an order requiring the mutta- 

wah to furnish such particulars or docu- 
ments. 

Section 5 provides for the filing of 
statements of accounts annually after the 
statement referred to in S. 3 has been 
furnished. S. 6 provides for the audit- 
ing of accounts. Ss. 7, 8 and 9 contain 
general provisions relating to the pay- 
ment of costs of auditing, verification of 
statements and inspection thereof by any 
person with the permission of the Court. 

S. 10 empowers the Court to impose a 
fine which may extend to Rs. 500 in the 
case of a first offence and to Rs. 2,000 in 
the case of a second pr subsequent offence 
if a mutawalli fails to furnish in due 
time the statements or documents refer- 
red to in Ss, 3, 4 and 5 or furnishes a 
statement which is false, misleading or 
untrue or which has not been audited in 
the manner required by S. 6 “ without 
reasonable cause, the burden of proving 
which shall lie’upon him.” The remain- 
ing three sections contain only subsidiary 
provisions. S. 11 empowers the Local 
Government to make rules to carry into 
effect the purposes of the Act. The spe 
cific subjects mentioned in the section 
relating to which such rules may be 
made are those referred to in the earlier 
sections. Ss. 12 and 13 make express 
provision for saving the effect of any 
other enactment for the time being in 
force in British India providing for the 
control or supervision of religious or 
charitable endowments and deal with 
certain exceptions from the operation of 
the Act. 
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Thus it will ho seen that the Act does 
not contain any provisions for appeal or 
revision against orders passed thereunder. 
Its main object clearly is to provide a 
summary metliod for the Court to exer- 
cise its supervision over the management 
of wakf properties and the accounts of 
the wakf funds. The reference to parti- 
culars regirding the “ origin, nature and 
objects of the wakf ” in Ss. 3 and 1 in 
the context in which the reference is 
made, in my opinion shows clearly that 
these particulars are required in order to 
enable the Court to exorcise effective 
control over the management. In order 
to judge whether particular items of ex- 
penditure shown in the statements of 
accounts are legitimate and proper, it is 
essential for the Court to be in full pos- 
session of information regarding these 
matters. The use of the word ** ori- 
gin " in the context in which it has been 
used, cannot to my mind bo indicative 
of any intention that the Court should 
embark on an extensive inquiry into the 
existence of the wakf if it is in question : 

“ A stfitutc is the will of the legislature, and 
tbo fundamental rule of interpretation, to which 
all others ure subordinate, is that a statute is 
|to bo expounded * according to the intent of thorn 
Ithat made it’ : (Maxwell on the lutorpretatiou 
'of Statutes: Edn. 7, p. 1.)“ 

The Act does not contain any provi- 
sion requiring the Court lo enter upon 
an in(|uii’y as to the existence of the wakf 
or whether any particular property is 
wakf or not. It drfos not lay down any 
procedure for such inquiry. Even S. 11 
does not spocilically provide that the 
Ijocal Govorninont is to make rules for 
this purpose. The bill as it was ori- 
ginally introduced in the legislature con- 
tained a chapter relating to suits of a 
special character hub when the bill om- 
orgod from the Select Connnitteo, the 
chapter was omitted. Taking all those 
circumstances into consideration, it is 
not possible to say that the omission of 
provisions for inquiry into the oxistouoo 
of wakfs was accidental. To my mind 
they would rather indicate the intention 
to confine tlio operation of the Aob to ad- 
mit wakfs : 

** Probably tbo rules as to the cxp,^aitiou of 
Olio Act by tbo languago of auolbor is s\tisfao- 
torily and most comprobonsivoly laid down by 
ibo broad atatomont of Lord Mvnsftold that : 
Wboro thoro aro dilleront statutes iu pari luato- 
T\ \ tiiougb made at difforout times or ovoii ox- 
pirod and not roforring to each other thoy shall 
bo taken and construed together as ouo system 
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and as explanatory of each other : (Maxwell on 
the Interpretation of Statutes : Edn. 7, p. 29.)” 

It would therefore be permissible to 
point out that Ss. 5 and 6, Charitable 
and Religious Trusts Act (11 of 1920) 
which was passed only three years be- 
fore, contain elaborate provisions regard- 
ing the procedure to be adopted when 
any person denies the existence of or 
denies that it is a trust to which the 
Act applies. It is difficult to think why 
the legislature did not embody similar 
provisions in the Mussulman Wakf Act, 
42 of 1923, if the intention was that 
such inquiry should be made in proceed- 
ings under the Act, 

In the course of arguments emphasis 

was laid bv the learned counsel for the 

« 

applicants that if the jurisdiction of the 
Court under the Act is to be excluded as 
soon as an alleged mutawalli denies the 
existence of the wakf, it would encourage 
evasion of the law and perpetuate the 
mischief which the statute intended to 
cure. I do not feel much impressed with 
this argument. In the case of public 
wakfs even though their existence is de- 
nied, remedy can be easily sought under 
the Charitable and Religious Trusts Act 
(14 of 1920). In the case of private 
wakfs or wakfs partly private and partly 
public to which, as held by a Full Bench 
of this Court in Saiyed Shabhir Htisain 
\\ Shiikh AMq Hmain (3) the Mussul- 
man Wakf Act is inapplicable, remedy 
can be had by obtaining a declaration 
from the civil Courts about the existence 
of the wakf. It is conceded that the 
Act being summary in its nature and 
there being no provision for appeal 
against orders passed thereunder, any de- 
cision made in the course of pro- 
ceedings under the Act will not bo 
final and will be open to question 
in a regular suit. If this is so, there 
can be no hardship if in oases where 
the existence of the wakf is not admit- 
ted. the Court stays its hand leaving it 
for the party concerned to get a declara- 
tion about the existence of the wakf, 
before taking proceedings under the Act, 
On the contrary if the contention of the 
applicants is to bo accepted, the Court 
after a summary inquiry can impose a 
heavy fine under S, 10 and the order 
imposing the fine being final the alleged 
mutawalli will bo mulcted in fine for 
good oven though he subsequently suc- 
ceeds in getting it declared that no wakf 
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-■-loes really exist. I also think that if the 
legislature has not made the provisions 
sufficiently comprehensive to include 
within their scope an inquiry as to the 
existence of the \%-akf, it is not justified 
to characterise the plea about the non- 
existence of the wakf as an evasion of the 
Act. If the Act does not contemplate 
such an inquiry there is nothing under- 
hand or dishonest about a plea of this 
nature. If an inquiry like this does not 
■fall within the scone of the Act, the 
alleged mutawalii has every riglit to 
avoid it. 

It should also be noted that the Act 
makes express reference to inquiry in 
B. 4. Under this section the Court is 
authorized to make an inquiry whether 
further particulars or documents are ne- 
cessary or not. If provision is made for 
such an inquiry in S. 4, there is no reason 
why provision could not be made for 
such an important matter as tlie enquiry 
into the existence of the wakf, if such 
inquiry was in contemplation. 

The applicants also placed strong re- 
liance on the provisions of S. 10. This 
section provides as follows : 

“Any person who is required by or uuder S. .3 
-or S. 4 to furnish a statement of particulars or 
any documents relating to a wakf or who is re- 
^ quired b}' S. 5 to furnish a statement of accounts, 

' shall if he without reasonable cause, the burden 
of proving which shall be upon him, fails to 
furnish such statement or document, as the cp.se 
may bo, in due time , bo punishable with fine 
-etc..” 

The words “without reasonable cause 
-the burden of proving which shall lie 
npon him” do no doubt contemplate an 
inquiry but the question arises what is 
to be the scope of such inquiry ? It seems 
to me that the inquiry contemplated is 
inquiry as regards the reason for failure 
to furnish the statements or documents 
in due . time. The opening words show 
-that the section applies only to persons 
who are required by Ss. 3, 4 or 5 to 
furnish statements or documents. Though 
the meaning is not altogether free from 
obscurity yet reading the section as a 
whole and in the light of the preceding 
provisions it seems that the opening 
words presuppose that there is a wakf 
and therefore he is a person liable to 
furnish the statements or documents 
and the enquiry contemplated by the 
section is only as regards reasonable cause 
for failure to furnish them in due time. 
There being no indication of any inten- 
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tion that an enquiry into the existence 
of tlie wakf should be made in the sub- 
stantive provisions of the Act contained 
in Ss. 3 to 9, it is difficult to say tliat it 
was intended to introduce such an in- 
quiry in this indirect manner in this 
provision relating to penalties. 

Having given my anxious consideration 
to the provisions of the Act, the conciu- 
s'on reached by me is that the whole 
object of the Act was to provide a speedy 
method of exercising control over tli'e 
management of all those wakf properties 
in respect of the cliaracter of wliich as 
such there was no dispute. If it had 
been intended that an inquiry into com- 
plicated questions of title should be 
undertaken in the course of proceedings 
under the Act, it was to be expected that 
the legislature would have embodied some 
direct provisions on the subject. I am 
supported in this view by the decision 
of the Patna Iiigh Court in AH IiIo]tci 7 n~ 
mad V. Collector of Bhaoclinir, A. I. E. 
1927 Pat. 189. In this case it was held 
that the Mussulman Wakf Act 42of 1923, 
applies only to aJmitted wakfs and not 
to properties which are denied to be 
wakf properties. In NasriiUah Kka 7 i v. 
Wajid AH (2), their Lordshi ps of the 
Allahabad High Court observed as fol- 
lows: 

“The learned Judge has not taken proceedings 
under S. 10 of the Act. Under that section ha 
has undoubtedly the power to punish a muta- 
walli if without any reasonable cause the burden 
of proving which shall lie upon him, ho fails to 
furnish statements of paHicular documents or 
statements of accounts. But that is purely a 
penal proceeding in the course of which the 
learned Judge may inquire as to whether the 
wakf is one to which the Act is applicable. But 
till that stage arrives, we find it diOicult to hold 
that the Judge can hold any such inquiry and 
compel a mutawalii who is not admitting the 
applicability of the Act to file accounts. Barring 
S. 10 which appears wide enough to cover an in- 
quiry, none of the preceding sections imply an 
investigation where the wakf itself is disputed or 
where the applicability of the Act to the wakf is 
questioned.” 

These observatioas support: me iu so 
far as the learned Judges hold that the 
sections preceding S. 10 do not imply an 
investigation where the wakf itself is 
disputed. The question as regards the 
scope of the inquiry under S. 10 did not 
directly arise for decision in the case. If 
the remarks quoted above are read as an 
authority for the proposition that S. 10 
authorizes investigation into the existence 
of the wakf where it is disputed, I must 
respectfully dissent, for reasons already 
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stfitecl frorn tiny such lofcroncs drawn 


from the terms of S. 10 as regards the 
scope of inquiry under it. 

For the above reasons I am of opinion 
that the District Judge has no jurisdic- 
tion under the Mussulman Wakf Act 
1923, to take proceedings under the same 
Act, when the alleged wakf is not ad- 
mitted or is denied by the alleged muta- 
walli. I would answer the reference 

accordingly. 

k.n./r.K. Hefercncc answered, 
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Srivastava, J. 

Zaimtl Ahdin — Applicant. 

V. 

Em-peroi — Opposite Party. 

Criminal Revn. No. 142 of 1931. Deci- 
ded on 3rd March 1932, against order of 

Sess. Judge, Lucknow, D/- 12th Septem- 
ber 1931. 

Criminal P. C. (1898), S. 517— S. 517 does 

not apply to properly not in Court or in res- 
pect of which offence is not committed. 

Section 517 applies only to property produced 
before the criminal Courts or in its custody or 
regarding which an offence appears to have been 
committed or which has been used for the com- 
mission of anv offence. 

A was convicted of criminal broach of trust in 
respect of two Oovorument promissory notes of 
the face value of Rs. 5,000, each. The Magis- 
trate in convicting A ordered in his judgment 
that the complainant was entitled to the notes 
in question or to the now ones, if any, issued in 
lieu thereof. Subsequently it was found that the 
notes had been renewed at the instance of a 

bank before A’5 conviction aud were in circula- 
tion. Complainant applied for delivery of the 
notes to him and his application was rejected on 
the ground that they could not bo traced. 

llfld', that as the renewed notes wore never 
produced before the Court nor were they in the 
custody of the Court aud as the offence was not 
committed in relation to the renewed notes nor 
were they used for the commission of any offence 
S. 517 did not apply and that the application had 
boon rightly rejected. [P 2\S C 2] 

Gaya Prasad ShuJ:Ia—iov Applicant. 

II, K. GJtosli^ jLsL Govt, — 

for tho Crown. 

Judgment. This is an application for 
revision against the order dated 12th 
September 1931 passed by the learned 
Sessions Judge of Lucknow upholding the 
order of an Honorary Siiecial Magistrate 

s application for 
delivery of two Government jiromissorv 
notes to him. One Auandi Trasad was 
convicted of an ollonco of criminal breach 
of trust in resiiect of two Government 
promissory notes of the face value of 
Es. 5,000 each. The Magistrate at the 
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end of his judgment convicting Anandf 
Prasad made an order that the complainant 
who is the applicant before me is entitled 
to the Government promissory notes ia 
question or to the new ones, if any 
issued in lieu of them.” Subsequently it 
was found that the two notes which- 
formed the subject of prosecution had 
before tho conviction of Anandi Prasad 
been renewed at the instance of the^ 
Mlahabad Bank. It is not denied that 
the renewed notes are in circulation and 
it IS not known who is in possession of 
tbein at the present moment. The letter 
of the Controller of Currency, dated 1st 
September 1930 referred to in the order 
of tho lower Court, shows that no record 
IS kept at the Public Debt office- 
of such transfers and delivery.” Under 
these circumstances the Magistrate rejec- 
ted the application of the applicant for 
the renewed notes being delivered to him 

it was not possible for 
him to do so as it was not known in 
whose possession they are. This order 

has been conhrmed by the learned Ses- 
sions Judge. 

The only question urged in support of 
the application is that the Magistrate 
ought to have made efforts to trace the 
renewed notes and when found should have 
handed them over to the applicant. Ini 
my opinion S. 617. Criminal P. C., has' 
no application to the case. It applies' 
only to property produced before the: 
criminal Courts or in its custody or re-! 
gaidiug which an offence appears to have! 
been committed or which has been usedi 
for the commission of any offence. Ini 
this case it is admitted that the renewed! 
notes were never produced before thel 
criminal Courts nor were they in the cus-* 
tody of the Court, It is also not denied 
that no offence was committed in rela- 
tion to the renewed notes nor wore they 
used for tho commission of any offence. 
Tho explanation to that section also does 
not help tho applicant as the renewal ad- 
mittedly took place at the instance of the 
bank who was no party to tho criminal 
case. I can therefore see no grounds for 
interference with the order of the lower 
Court and reject the application. 

k.n./r.k. Application rejected. 
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Wazir Hasan, C. J. and Raza, J. 

Balram Cliand — Defendant — Appel- 
lant. 


V. 


Rqdhey Lal and anotliei — Plaintiffs— 
Respondents. 

First Appeal No. 71 of 1931, Decided 
on 14th March 1932, against order of 
Addl. Sub- Judge, Bahraich, D/- 20th 
April 1931. 

Hindu Law"“Joint family — Properly ac- 
quired by litigation by mortgage of ancestral 
property held to be joint family property. 

R acquired in the right of a collateral, under 
a decree burdened with a liability for payment 

Rs. 1,817, a two annas share and by the same 
litigation he obtained another decree for a four 
annas share, the recovery of possession being 
made conditional on payment by him of Rupees 
3,G25- 2-0. Thus to obtain possession of six annas 
share he had to pay Rs. 5,442-2-0. To raise this 
sum as also to pay ofi a previous debt, he executed 
a mortgage in plaiutifi's favour for Rs. 9,000 and 
mortgaged the four annas share. He also mort- 
gaged the two annas share as security for pay- 
ment of the loan. Part payment had been made 
and plaintiff sued son as R was since dead, 
for recovery of the balance by sale of the mort- 
gaged property. 

Held i that the two annas share must be 
treated as joint family property, for had the four 
annas ancestral share not been utilized by i? as a 
security for the loan the decree which he had 
obtained in respect of the two annas share 
would have remained infructuous and the pro- 
perty would never have come into the possession 
of the family. [P 219 c 2 ] 

Bam Prasad Varma — for Appellant. 

Badha Krishna — for Respondents. 

Order . — This is the defendant’s appeal 
from the decree of the Additional Sub- 
ordinate Judge of Bahraich, dated 20th 
April 1931. 

The suit out of which this appeal arises 
was founded on a deed of mortgage dated 
15th December 1921 executed by one 
Raj Narain, since deceased, in favour of 
the plaintiffs. Under this deed Raj 
Narain borrowed a sum of Rs. 9,000 and 
mortgaged a four annas zamindari share 
situate in the village of Hariharpur, Par- 
gana and District of Bahraich. He also 
mortgaged another two annas share in 
the same village as a security for the 
payment of the 'loan. Interest was ag- 
reed to be paid at the rate of 9 per cent 
per annum compoundable half-yearly. A 
part of the mortgage money had been 
paid and the present suit was instituted 
against the son of Raj Narain to recover 
the balance due under the deed by sale of 
the mortgage'd property. 

The learned Additional Subordinate 


Judge has given a decree in favour of the 
plaintiffs for the relief prayed for and in 
the appeal before us the following three 
points were specifically raised against the 
decree of the learned Additional Subordi- 
nate Judge : 

( 1 ) That the Court below has erred in 
treating the two annas share in the village 
of Hariharpur as separate property of 
Raj Naram and charging it with the sum 
of Rs. 557-14-0 out of the mortgage 
money which debt he found not to have 
been incurred for legal necessity. 

(2) That the Court below has erred in 
finding that the sum of Rs. 3,000 out of 
the mortgage consideration constitutes an 
antecedent debt borrowed by Raj Narain. 

(3) That the rate of interest allowed 
by the Court below was excessive. 

As regards the first point we are of 
opinion that the two annas share in 
question must be treated as joint family 
property. The evidence conclusively! 
proves that it was acquired in the right 
of a collateral by Raj Narain under a 
litigation which he commenced in the 
year 1911, The decree which he obtained 
in respect of that share was burdened 
with a liability for the payment of a sum 
of Rs. 1,817. By the same litigation Raj 
Narain also obtained a decree for the re- 
maining four annas share to which refer- 
ence has already been made. The re- 
covery of possession was made condi- 
tional in respect of this share also on 
payment of Rs. 3,625-2-0. It will thus 
be seen that the total sum of money 
which Raj Narain had to pay to obtain 
the entire six annas share came to 
Rs. 5,442-2-0 : vide Ex. 3. To raise this 
sum of money and falso with a view to 
pay off some previous debt, he executed 
the mortgage in suit and satisfied the 
decree with the proceeds thereof. It 
follows that had the four annas ancestral 
share not been utilized by Raj Narain as a 
security for the loan the decree which he 
had obtained in respect of the two annas 
share would have remained infructuous 
and the property would never have come 
into the possession of the family. We 
are therefore of opinion that the two an- 
nas share in the village of Hariharpur 
must also be held to be joint family pro- 
perty. We accept the finding of the 
learned Subordinate Judge that the sum' 
of Rs. 557-14-0 is not proved to have 
been borrowed by RajjNarain for legal 
necessity. On the other hand it has also 
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not been proved that be incurred this 
debt for any immoral or illegal purpose. 
The result is that the entire family as- 
sets are liable to satisfy the sum of 
Rs. 557-14 0. Accordingly we modify 
the decree of the lower Court in respect 
of this sum of money and in lieu thereof 
give a simple money decree in favour 
of the plaintiffs for the amount of 
Rs. 557-14-0. The rate of interest and 
other directions given by the lower Court 
in respect of this sum of money will hold 
good. 

As regards the sum of Rs. 3,000 we 
agree with the learned Additional Sub- 
ordinate Judge that it has been proved 
that the money was paid to one Pandey 
Ram Sewak out of the proceeds of the 
mortgage transaction for the purpose of 
satisfying a previous debt incurred by 
Raj Narain. We therefore uphold the 
finding of the learned Additional Subordi- 
nate Judge in respect of that sum of 
money. 

As regards interest wo see no justifica- 
tion to modify the decree of the Court 
l)elow. It seems to us to bo eminently 
reasonable. 

For the sum of money which is a 
charge on and payable by the six annas 

share (i. e.. R8. 8,442-2-0 and interest) 

we allow six mouths’ time to the appel- 
lant for payment from the date of our 
decree. The usual decree for sale, in 
respect of the six annas share in suit and 
in respect of the amount just now men- 
tioned, will 1)0 prepared in aocordanoo 
with the directions contained in the judg- 
ment of the Court below and in this 
judgment. As regards the sum of Rupees 
557-14-0, together with the interest the 
plaintiffs will bo given a simple money 
dooreo which will bo realizable from the 
family assets by moans of proceedings in 
execution. Except in rospeot of the 
matters indicated above the rest of the 
appeal is dismissed with costs. 

The plaintiffs-respondents have filed 
oross-objoctions as to the rate of interest 
allowed by tlie Court below. Wo see no 
reason to interfere with the discretion 
exorcised by that Court in that behalf 
Accordingly the cross-objections are also 
dismissed wltii costs. 


K.N./u.K. 


Order accordingly. 
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Raza and KrscH. JJ. 

Jagmohan Tewari — Appellant. 

V. 

Mahadeo Prasad and Respon- 

dents. 

Execution of Decree Appeal No. 25 of 
1931, Decided on 30th March 1932, 
against decree of Sub-Judge, Sultanpur, 
D/- 21sfc January 1931, 

(a) Civil P. C. (1908), S. 48 — Effect of 
S. 48 is not to supersede law of limitation— 
Limitation Act (1908), Art. 182. 

To an application for execution of a decree. 
Art. 1S2 has first to be applied and if it is found 
not wanting when tested by Art. 182, then S. 48 
will operate as a further test. The effect of S, 48 
is not to supersede the law of limitation. It is 
the Limitation Act (and not S. 48) which pres- 
cribes a period of limitation for execution of 
decrees. S. 48 only fixes an outside period after 
which execution of a docroi, though not barrod 
by the Limitation Act, may not be granted. 

LP 221 0 23 

(b) Limitation Act (1908), S. 14~Scope. 

Section 14 does not help a person who is guilty 

of negligence, laches, inaction or bad faith. 

IP 221 C 21 

(c) Civil P. C. (1908), S. 151— Execution 
application dismissed—lt should not be res- 
tored under S. 151. 

A Court should not make use of the special 
provisions of S. 151 where a person has hU 
remedy provided clsowhoro in the Code and has 
neglected to avail himself of it. The Court can- 
not ignore the provisions of the law of limitation 
or of appeal by appealing to S. 161. Consequently 
an execution application dismissed should not bo 
restored under B. 151 on decree-holder's applica- 
tion as the order dismissing the application ia 
appealable. 222 0 1] 

NainuUah — for Appellant, 

Ghulam Imam — for Respondents. 

Judgment. — This is an appeal from 
an order of the Subordinate Judge, 
Sultanpur, dated 21st January 1931, 
affirming an order of the Muusif, Musafir- 
khaua, at Sultanpur dated 13th October 
1930. The order in question was passed 
in execution proceedings. The facts of 
the case are sufficiently set out in the 
judgment of the lower Court and it is not 
necessary to repeat them in detail. 

The first point for determination in this 
case is whether the application for exe- 
cution is within time. The decree under 
execution was passed by the Sialdah 
Court iu Bengal for Rs. 1,451 (including 
costs) on 30th September 1917. There is 
no evidence on record to show that any 
application for execution of the decree 
was made in any Court before 17th 
November 1924. The decree was trans- 
ferred to District Sultanpur by order of 
the Sialdah Court dated 19th May 1926. 
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However no steps were taken by the 
decree-holders for taking out execxition of 
the decree before 6th May 1929, The 
certificate and the application for execu- 
tion were filed in a wrong Court at 
Sultanpur by the decree- holders’ agent 
on 6th May 1929, though the decree had 
not been transferred for execution to any 
Court at Sultanpur by the District Court 
(i.e., District Judge, Fy7,abad)as provided 
by the Civil Procedure Code. The decree- 
holders applied for execution of the 
decree by attachment and sale of certain 
immovable property of the judgment- 
debtor. It was found that the judgment- 
debtor had no property within the juris- 
diction of the Munsif of Sultanpur. The 
application for execution was eventually 
dismissed by the Munsif of Sultanpur on 
20th January 1930. The decree-holders 
appealed and then it was ordered by the 
appellate Court that the application 
should be returned to the decree-liolders 
for presentation to the proper Court. 
Thisorder was passed on 12th August 1930. 

The application for execution was filed 
in the Court of the Munsif of Musafir- 
khana at Sultanpur, on 12th August 1930, 
but the Munsif dismissed the application 
on that very date as no order for transfer 
of the decree had been received in that 
Court and some necessary papers also had 
not been filed. The Munsif of Musafir- 
khana however set aside that order on 
the decree holder’s application dated loth 
August 1930. The application was thus 
restored ex parte by an order w-hich pur- 
ports to be an order “under Ss. 151 and 
152, Civil P. G." It should be noted that 
the decree had not been transferred till 
then to the Court of the Munsif of Musa- 
fii'khana. It was on 30th August 1930 
that the District Judge passed the neces- 
sary orders on the decree-holders’ appli- 
cation for transfer of the decree for exe- 
cution to the Court of the Munsif of 
Musafirkhana. Notice was then issued to 
the judgment-debtor for 11th September 
1930. He filed his objections contending 
that the application for execution was not 
in order and that it was barred by 12 
years and also by 3 years rule of limita- 
tion. His objections wore however dis- 
allowed by the Munsif on 13th October 
1930 and his appeal was dismissed by the 
Subordinate Judge on 21st Januajy 1931. 
We have heard the learned counsel on 
both sides at some length. In our opinion 
this appeal should be allowed. 
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V/o have already stated that there is 
nothing in the record to show that any 
application for execution of the decree was 
made to any Court before 17th November 
1924. It was for the decree-holders to 
show that they had kept their decree 
alive, but they failed to show that the 
decree was kept alive under Art. 132, 
Limitation Act. An application for exe- 
cution will be out of time unless it is 
made within 3 years from any of the 
dates mentiouol in Col. 3, Art. 182, 
Limitation Act. To an application for 
execution of a decree Arc. 182 has first 
to be applied, and if it is found not want- 
ing when tested by Art. 182 then S. 18, 
Civil P. C., will operate as a further test. 
The effect of S. 48, Civil P. G., is nob to 
supersede the law of limitation. It is 
the Ijimitation Act (and not S._48, Civil 
P. C.) which prescribes a period of limi- 
tation for execution of decrees. S. 48, 
Civil P. C., only fixes an outside period 
after whicli execution of a decree, though 
not barred by the Limitation Act, may 
not be granted. The lower Courts ap- 
proached the question under considera- 
tion from the wrong point of view. They 
ought to have seen whether the decree- 
holders had kept the decree alive under 
the provisions of the Limitation Act. The 
question of three years limitation must 
therefore be decided against the decree- 
holders. 

The next question is whether S. 48, 
Civil P. C., bars the decree-holders’ ap- 
plication for execution. It is not dis- 
puted that the application for execution 
was filed in the Court of the Munsif of 
Musafirkhana more than 12 years after 
the date of the decree. The decree holders 
however claim the benefit of S. 14, Limi- 
tation Act. In our opinion they are nob 
entitled to claim the benefit of that section 
in the circumstances of the present case. 
That section cannot help them when they 
are guilty of negligence, laches, inaction 
or bad faith. Having regard to all the 
facts and circumstances of the case we 
are not prepared to hold that they had 
prosecuted their application for execution 
in the wrong Court in good faith and 
with due diligence. This question also 
should therefore be decided against the 
decree-holders. 

The third and last question is the 
question whether the learned Munsif of 
Musafirkhana was right in setting aside 
his own order dated 12th August 1930. 
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-Tt is not disputed that tho order in ques- 
tion was appealable, but no appeal was 
preferred from that order. We think 
that the learned Munsif was not right in 
restoring the decree-holders’ application 
in the circumstances of the present case. 
In our opinion a Court should not make 
use of the special provisions of S. 151, 
Civil P. C., where the applicant has his 
remedy provided elsewhere in the Code 
and lias neglected to avail himself of it. 
The Court cannot ignore the provisions 
of the law of limitation or of appeal by 
appealing to S. 151, Civil P. C. The 
result is that we allow this appeal, and 
setting aside the orders of the lower 
Courts dismiss the decree-holders’ appli- 
cation for execution with costs throughout. 

R.N./r.k. Appeal allowed. 
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SRIVASTAVA and NANAVaTTY, JJ. 

Mtirhdhar and Defendants- 

Appellants. 

V. 

Naimihal Singh and oi/iers— Plaintifif' 
Eespondenfcs. 

Second Appeal No. 95 of 1931. Decided 
nth March 1932, against decree ol 
iJi3t. Judge, Hardoi, D/- 23-12-1930 

(a) Contract Act (1872), S. 69 - Suit for 
redemption — Mortgagor's repre.entativr 
paying money to repreientatives of uiufruc 
uary mortpgee from original mortgagee to 
get possession of mortgaged property — Sura 

talive'of from represen- 
tative of original mortgagee-Mortgage. 

'■“'^omptiou the ropre.seutalivos ol 
‘•eiuirod to pay a certain 
n=n^” ^1 ^ money to the representatives of the 
mold mortgagee of a part of the mort- 

'"oEgagoe before 

gaged ^ possession of the property mort- 

mpresonlatives of the mort- 
gagor could recover the amount so paid from the 

roprosoutativos of the original mortgagee under 
b. t)J. they wore persons intere.stod in making 

meauErtho came within the 

the words bound by law to pay" in 

Act: 4 Cal 369. (P ^ c 2^ 

clepoMjLd'u‘co"un-'[i"°®'' ei-Mo-y 

annmr.>>Sn»* j Time Tuns from date of 

ms'"';?,,:' 

'“"'w 

//r/d; that timo did not becin to run from ^ 
February I925i 48 I. C. ss! and 36 I^C. 81 

[P 224 C 
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Ishri Prasad — for Appellant. 

Radha Krishna — for Eespondent 1. 

Judgment. — This is an appeal against 
the decision, dated 23rd December 1930 
of the learned District Judge of Hardoi 
upholding the decision, dated 31st May 
1930 of the Munsif North of that place. 
It arises out of a suit for recovery of a 

sum of Es. 600 which the plaintiffs al-- 

lege to have paid on account of the de- 
fendants. 

The relevant facts are briefly these; 
-Dilsukh Rai and Lachman Prasad made 
two mortgages in 1862 and 1866 in 

favour of Nagnath, predecessor-in-title of 
the defendants, who are the appellants 
before us. On 20th June 1892 Gopal and 
Earn Din. sons of Nagnath, alleging them- 
selves to be full owners of the property 
made a usufructuary mortgage of some of 
the plots which had been mortgaged by 
Dilsukh Rai and Lachman Prasad to 
their father Nagnath, for a sum of 
Rs. 600 in favour of Baldeo Prasad. The 
plaintifi's, who are the legal representa- 
tives of Dilsukh Rai and Lachman Pra- 
sad. brought a suit for redemption of the 
mortgages of 1862 and 1866. Defen- 
dants 4 and 5, the representatives of Bal- 
deo Prasad, being in possession of a part 
of the mortgaged property, were im- 
pleaded as defendants in this suit. The 
trial Court held that the representatives 
of Baldeo Prasad were entitled to be 
treated as mortgagees from the owner of 
the property by reason of Art. 134. Lim. 
Act. The plaintiffs were therefore given 
a decree for possession on payment of 
Rs. 50 to the defendants-appellants. the 
representatives of Nagnath. and Rs, 600 
to the representatives of Baldeo Prasad. 
This decree was oonflrmed on appeal by 
the Court of the Additional Subordinate 
Judge. There was a further appeal to 
this Court which was decided on 29bh 
October 1926, The result of this appeal 
was that the plaintiffs were held entitled 
to redeem only one-third share in the 
plots; the amount payable to the defen- 
dants-appellants was reduced from Rupees 
50 to Rs. 25 and the other amount of 
Rs. 600 payable to the representatives of 
Baldeo Prasad was maintained unaltered. 
The plaintiffs, in pursuance of the 
decree of the first Court, deposited 
Rs. 65U for redemption on 5th February 
1925 and also made an application for 
preparation of a final decree which -was 
granted and a final decree was prepared 
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■on 7th August 1926. On 16th September 
1929 and 20th September 1929, the de- 
fendants appellants filed certain objec- 
tions questioning the validity of the 
deposit made by the plaintiffs on 5th 
February 1925 and of the final decree 
prepared on 7th August 1926. Probably, 
in view of these objections, the plaintiffs 
on 28th October 1929 made a deposit of 
Fs. 50 to make up the full amount of the 
decrees together with costs payable under 
the decree of the Chief Court and also 
•made an application on the same date for 
preparation of another final decree on the 
basis of the decree passed by the Chief 
Court. Subsequently to this on 9th 
JSlovember 1929 the Court allowed the 
objections of the defendants-appellants 
and directed them to apply for restitu- 
tion of the delivery of possession if they 
liked. Shortly after this on 17th Febru- 
ary 1930, the Court also prepared a fresh 
final decree for redemption. 

The plaintiffs’ case was that they were 
not bound by the mortgage dated 20th 
J une 1892 executed by Gopal and Ram Din 
sons of Nagnath; but as they were inter- 
ested in redeeming their mortgages of 
1862 and 1866, and were unable to re- 
cover possession without paying the 
money due to Baldeo Prasad’s represen- 
tative’s under the mortgage of 20th June 
1892 they were entitled to recover the 
amount of Rs. 600 which they had to pay 
under the decree passed in the redemp- 
■tion suit from the defendants. The de- 
fendants disputed their liability to pay 
the amount and also pleaded that the 
-claim was barred by limitation. Both . 
these pleas have been negatived by the 
Courts below. 

It has been contended by the learned 
counsel for the defendants-appellants 
that S, 69, Contract Act, does not apply 
to the case as they were not bound by 
law to pay the sum of Rs. 600 in respect 
■of the mortgage money under the deed 
-dated 20th June 1892 as the mortgage 
was usufructuary and did not carry with 
it any personal liability against the mort- 
gagors. We are of opinion that this con- 
tention has no substance. The present 
•suit is not one between the parties to the 
mortgage of 20th June 1892. It is not 
disputed that the plaintiffs were ordered 
to pay Rs. 600 in respect of the mort- 
gage of 20th June 1892 to the represen- 
tatives of Baldeo Prasad before they 
<could get possession of the property mort- 


gaged with him. It is therefore clear 
that the plaintiffs were interested in 
making this payment in order to enable 
them to recover possession of the mort- 
gaged property. It is equally clear that 
the persons bound to pay this money 
were the representatives of Gopal and 
Ram Din. The words “bound by law to 
pay” in S. 69, Contract Act, are suffi- 
ciently wide to include a case like the 
present. In Matlniranath CJmttopadhya 
V. Kristo Kumar Ghose (l), it was held 
that S. 69, Act 9 of 1872, was intended to 
include cases not only of personal liabi- 
lity, bub all liabilities to payment for 
which owners of land were indirectly 
liable, when such liabilities are imposed 
upon lands held by them, We have 
therefore no hesitation in agreeing with 
the lower Court that in the circum- 
stances of the case the plaintiffs are en- 
titled to a decree against the defendants 
under S. 69, Contract Act. 

Next it was argued that the present 
claim was barred by limitation. It is 
admitted that the suit is governed by 
Art. 61, Sch. 1, Lim. Act. This Article 
provides a limitation of three years from 
the date when the money is paid. The 
lower appellate Court has relied on the 
decisions in Iqbal Narain v. Suraj 
Narain (2) and Annada Mohan v. Manir- 
uddin Mahomed (3) in support of the pro- 
position that for the purposes of Art. 61 
limitation runs not from the date of 
deposit but from the date of its appro- 
priation. In the present case it is im- 
possible to hold that the limitation com- 
menced to run from 5th February 1925 
when the sum of Rs. 650 was deposited 
in Court. As we have pointed out, the 
validity of this deposit was questioned 
by the defendants-appellants in their ob- 
jections dated 16th September 1929 and 
20fch September 1929. These objections 
were successful and the Court held that 
the final decree passed on 7th August 
1926 was also invalid. The result of it 
was that the plaintiffs had to get another 
final decree prepared on l7th February 
1930. They also had to deposit an ad- 
ditional sum of Rs. 50 on 28th October 
1929 to make good the full amount pay- 
able under the decree of the Chief Court. 

It is nob denied that the amount was nob 
withdrawn by the defendants-appellants 


(1) [18791 

1 4 Cal. 369. 

(2) [1918] 

1 48 I. 0. 336. 

(3) [1916] 36 I. 0. 392. 
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until after 17th February 1930. Under 
these circumstances it is perfectly clear 
that there was no appropriation either by 
the Court or by the defendants appel- 
lants until l^th February 1930. In any 
jcase tlie deposit on otli February 1925 
Jhaving been lield to be invalid and in- 
suilicicnt it is not possible to say that 
jlimitation commenced to run from that 
idato. We are tliorefore of opinion that 
|the Courts below are right in liolding 
that the present suit which was insti- 
tuted on 29th October 1929 was not 
barred liy Art. (il, Lim, Act, and was 
well within time. 

The appeal therefore fails and is dis- 
missed with costs. We would note that 
the decree being against the defendants 
in their capacity of representatives of the 
deceased Gopal and Ramdin, sons of Nag- 
natli, it will be enforceable only against 
the assets of Gopal and Ramdin in the 
hands of the dofendants-appellants. 

H.V./R.K, Appeal dismissed. 
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SlUVASTAVA AND NanaVUTTY, JT. 


Seci/. of State Defendant — Appellant. 

V. 

P. Paij N^ath FlaiutifT" Respondent. 

First Appeal No. 17 of 1932, Daoided 

on l ltli Marcli 1932, against order of 

Addl. Sub-Judge, Unao. 2ith Octo- 
ber 1931. 

(a) Court fees Act (1870), SeV 1. Art. 1 

and och. 2, Art. 17 — Memorandum of appeal 

under Land Acquisition Act requires ad 
valorem court-fee. 


JIomonxu;liun of nppo.il n^aiust tho decision 
by the District Judge on a refereuco rai\do to him 
under tho Lind Aciiuisitioii Act. onhiiuoing the 
iimount of componsatioii requires iid valorem 

court-foe uudor Sch. 1, Art. T and not Ks. 10 

decision of tho 

District Judge is a docroo and ns such ad valorem 
coutt-fee PVvablo ; ,i, /. n Cal. 45 and 

d' off.; 17 /. 0. 7G1, 

lily*!’ Act (1870). S. 8-AppUcabi' 

Whoro tho Secretary of State does not lav 

urXl l''"^' '‘•>'l«isitiou 

proceedings, S. S does not apply. [p q 

G. 11, Thomas, Government Advocate — 
for Appellant. 


Judgment.-This is a stamp reference 

by the olhee as regards tlio court-foe 
payable ni respect of the appeal. Tho 


relevant facts are that in a case under 
the Land Aciuisition Act the land 
acquisition officer awarded Rs. 1205-4-4 
to the respondent. On a reference made- 
to the District Judge, the amount of 
compensation was enhanced. The Secre- 
tary of State for India in Council has 
appealed. The amount in dispute in tha 
appeal is Rs. 893-13-6 bub a court- fee -of 
Rs. 10 only has been paid on the memo- 
randum of appeal. The office has re- 
ported that a court- fee of Rs. 67-8-0 
should have been paid on the valuation 
of the appeal. The learned Government 
Advocate contests the office report. He 
contends that under Art. 17 (iv), Sch. 2, 
Court-fees Act, a court-foe of Rs. 10 is- 
sufficient. 

We have heard the learned Govern- 
ment Advocate. We are of opinion that 
tlie objection raised by the office is cor- 
rect and must be accepted. The conten- 
tion of the learned Government Advo- 
cate is no doul)t supported by a decision 
of the Punjab Chief Court in Secy, of 
State V, Basawa Sijigh {!). No reasons 
have been given in this decision for the 
view that a case like the. present one falls- 
under Art. 17 (iv), Sch. 2. Court- fees 
Act. With all deference wo must dissent 
from that view, A contrary view hast 
been taken by the Calcutta High Court 
in the Secy, of State v.K,S. Banerjee 
(2), and tho Madras High Court in In re. 

Commissiouer of Tjahour, 
A. I. B. 1924 Mad. 489. Wo are in 
full agreement with the opinion expres-' 
sad in these cases. We havo little doubtl 
that the decision of the lower Court is a^ 
decree and as such an ad valorem court- 
fee is payable under Sch. 1, Art, 1. 
Court foes Act. As the Secretary of State 
did not lay claim to any amount in the 
land acquisition proceedings, S. 8. Court- 
foes Act, referred to by the office in sup- 
port of the report, is inapplicable. We- 
are therefore of opinion that a court-fee 
of Rs. 67-8-0 should havo been paid on 
the memomndum of appeal. The appel- 
lant is allowed three weeks* time to makn 
good the deficiency of Rs, 57-8-0. 

K.K./r.k, Orrfer occonJiriyfy, 


(1) [10181 57 l\ H, 1018= 17 I. 0.761, 
(5) A. I. R. 1927 Cab 45=97 I. C. 140. 
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Waztr Hasan» C, J. and 
SinVASTAVA, J. 

Gulah Ilalwai and anGther — Defendants 
— Appellants, 

V. 

JBhagioan Dass and others — Plaintiffs 

Respondents. 

Second Appeal No. 62 of 1931. Decided 

on 13fch October 1931^ against decree of 

Hub-Judge, Sultanpur, D/- 5th January 
1931. 

Evidence Act (1872), S. 34 — Term "regu- 

jarjy kept” is not synonymous with “correctly 

kept It means they should be kept in cer- 
tain fixed form. 

Tho words “regularly kept” in S. 34 are not 
synonymous with “correctly kept.” The words 

regularly kept” only mean that the books of 
account should bo kept in accordance with a cer- 
tain fixed method or in soniQ customary form, 
The form regularly kept” has reference to the 
system of book-keeping, rather than to the truth 
or correctness of the entries in tho account book-* 
y? Cal 113 and A. I. R. 1928 P. C. 243, Pc/. 

[P 226 C 21 

AH ZaheeVi Bishambhar Nath and 
Bhagwati Nath Srivastaua — for Appel- 
lants. 

Hyder Husain — for Respondents. 

Judgment. This is a defendants’ ap- 
peal against the judgment and decree, 
dated 6th January 1931, of the Subor- 
dinate Judge of Sultanpur, modifying the 
judgment and decree dated 12th February 
1929, of the Munsif of that place. It 
arises out of a suit for recovery of the 
balance of the price of cloth, grain and 
sugar supplied to the defendants. The 
plaintiffs are the owners of a 6rm whicli 
deals in cloth, grain and sugar and carries 
on money-lending business. The defen- 
dants carry on a sweatrneat shop and ad- 
mittedly used to make purchases from 
the plaintiffs’ firm. 

The plaintiffs’ case, as disclosed in the 
plaint as it was amended in the lower 
appellate Court, is that the accounts bet- 
ween the parties commenced on Magh 
fcudi 2, Sambafc 1979. This account stood 
in the name of Gulab, defendant 1, alone. 

It continued up to Jeth Sadi 1980, when 
the accounts were squared up. There- 
after a new account was opened in the 
name of both defendants. This account 
runs from Sawan Badi 1980 to Magh 
Sudi 12, Sambat 1983. At the end of 
this period a sum of Rs. 987-9-3 remained 
due to the plaintiffs from the defendants. 

A fresh account in the names of both 
defendants was opened from Baisakh 


Badi 7, 1984. The sum of Rs. 987-9-3 
was brought forward from the defendants" 
old khata in this new khata. This bal- 
ance of tbe second account was paid by 
Bhadon Badi 1, 1984. Rs. 631-9-6 was 
alleged to be the balance due on Bhadoii 
Badi 12, 1984, in respect of the last ac- 
count. Tiiis sum, together with interest 
thereon, total Rs. 888-12 0, was claimed 
from the defendants. 

The defendants admitted the correct- 
ness of the last account, but denied the 
existence ot any balance in the second ac- 
count at the time w'hen the third account 
was opened. They accordingly contended 
that they should have been given credit 
m the last account for all the payments 
made since the opening of that account 
and that tbe plaintifis had wrongfully 
credited some of these payments towards 
the alleged balance of the second account. 
The plaintiffs produced their daybooks 
and ledgers in support of their claim and 
examined two witnesses, P. Ws, 1 and 

2, to prove tbe correctness of tho entries 
in the accounts. 

The learned Subordinate Judge held 
that the evidence of these witnesses cor- 
loborated the entries in tlie acccunt- 
books. lie was odso of opinion that the 
account-books had been regularly kept, 
lie modified the decree of the trial Court 
only in respect of an item of Rs. 46-2 0, 
of which no details had been entered in 
the accounts, and in the result gave the 
plaintiffs a decree for Rs. 688-2-0. on the 
basis of the account-books. 

It has been strenuously contended on 
behalf of the defendants-appellants that 
the account-books of the ])lainLiffs have 
not been regularly kept and are not there- 
fore admissible in evidence. The defects 
pointed out in the account-books are as- 
follows : 

(a) In Ex. 2, at p. 42, there is a balance 
of Rs. 334-13-3 stated to have been 
transferred to another khata. The page 
of the ledger is not noted and the amount 
cannot be traced in it. (b) At the end 
of one account- book there is an entry 
of Rs. 13,000 in respect of the profits 
of the firm, which seems to have been 
interpolated after tbe accounts had been 
inspected by the income-tax authorities. 

(c). In Ex. 3, the khata for Sambat 
1981, at p. 91, there is an account of tho 
defendants, the last debit entry in which 
is dated Sawan Sudi 10th and the last 
credit entry is dated Bhadon Badi 14th- 
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On the same page there is another ac- 
count of the defendants, which opens 
with a debit entry of Es. 962 10-6, dated 
Sawan Sudi 10th. It has also been 
pointed out that the entries in the day- 
book for 10th and 11th Sawan, 1931, have 
been lumped together, no balance hav- 
ing been struck at the end of the day on 
10th Sawan. (d) In Ex. 12, p. 54: there 
is one entry of Es. 200 paid by Gulab, 
defendant 1. In the details noted under 
this entry it is stated that Es. 112-9-3 
are credited in the old account and 
Es. 87-8-9 in the new account. These 
details have been written with a differ- 
ent pen and appear to be a subsequent 
interpolation, (e) Lastly, reliance was 
placed on the fact that according to the 
statement of P. W. 1 the entries in the 
day-book were made from the kachcha 
rokars sometimes after a month or two 
after the entries are made in the latter. 

The first two objections do not concern 
the defendants’ account, but it is con- 
tended that as tlie i^laintiffs have not 
offered any explanation in respect of 
them, they show that the accounts have 
not been regularly kept. When P. Ws. 1 
and 2 were examined by the defendants 
they were not questioned in respect of 
these objections. If they had been ques- 
tion about them it is possible that they 
might have given satisfactory explana- 
tion in respect of them. 

The next two objections relate to the 
defendants’ account. P. W. 2, Thakur 
Din, has stated that on Sawan Sudi 10th 
the defendants made purchases amounting 
to Es. 962-10-6 and desired a new account 
to be opened from that date. They 
undertook to square up the existing ac- 
count, and for this reason the payment 
made on Bhadon Badi 14th which was 
intended to liquidate it, was credited to 
this account. The omission in the day- 
book to strike the balance on the 10th 
Sawan, 1981, and to make a separate 
entry under date 11th Sawan is admitted 
by the plaintiffs’ learned counsel to be 
a mistake. As regards the fourth objec- 
tion, the details noted under the entry 
in question no doubt appear to have been 
■entored subsequently, but looking to the 
ledger, Ex. 6, at p. 62, we find that a 
sum of Es. 112-9-3 hm, as a matter of 
fact, been credited in the second account 
and Rs. 87-8-9 in the third account. 

As regards the statement of P. 1 
about the entries made in .the day-book 
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from the kachcha rokars, it would be 
enough to say, as remarked by the learned 
Subordinate Judge, that it simply means 
that sometimes such a delay occurred but 
it does not mean that it was generally so. 

It is admitted by the learned counsel 
for the defendants-appellants that the 
account-books of the plaintiffs had been 
kept in the course of business. His con- 
tention however is that in view of the 
defects to which reference has been made, 
it should be held that these books of 
account have not been regularly kept 
within the meaning of S. 34, Evidence 
Act, and that therefore they are not re- 
levant and must be rejected. The con- 
tention of the appellants is tantamount 
to this: that the words “regularly kept” 
are synonymous with “correctly kept.” 
We are quite clear that the term “re- 
gularly kept” cannot be construed in this 
sense. We are of opinion that the words 
regularly kept” only mean that theyl 
should be kept in accordance with a cer-j 
tain fixed method or in some customary! 
form. The form “regularly kept” has 
reference to the system of book-keeping, 
rather than to the truth or correctness! 
of the entries in the account-books. The 
books show that the dealings of the firm 
are as a rule entered from day to day in 
the day-book. They contain daily totals 
of the debit and credit entries and a cash 
balance is struck every day. These en- 
tries in the day-books are posted up in 
the ledger. Out of the entire accounts, 
ranging over a period of several years, 
the appellants can point only to one 
instance in which the balance was not 
struck on a particular day. Even if it 
were conceded that there are some 
minor mistakes in the accounts, we aie 
satisfied that they are not of such a 
character that it could be said that the 
accounts have not been regularly kept. 
The defects may affect the value of the 
account-books, but cannot make them 
irrelevant on the ground of their not 
being regularly kept. The learned Sub- 
ordinate Judge, after discussing the ob- 
jections raised in regard to the defen- 
dants’ accounts, observed that mistakes 
of a trifling nature would be found in 
every account-book and that the account- 
books in the present case could not be 
disregarded by reason of the mistakes 
pointed out by the defendants. This 
clearly moans that the learned Subor- 
dinate Judge did not attach any value to 
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the defects pointed out on behalf of the 
'defendants. In Deputy Commissioner of 
Bara Banki v. Bam Prasad (l) their 
Lordships of the Judicial Committee in 
discussion of a decision of the Bombay 
High Court, in which it was held that 
books of account regularly kept in the 
course of business" mean books entered 

up from day to day or from hour to hour 

■as transactions took place, remarked that 
■they were unable to approve of this deci- 
sion.^ They observed that it gives a much 
•too limited meaning to : 

‘ ‘i* * making entries 

may affect the value of them, but should not, if 

not made from day to day or from hour to hour, 
make them entirely irrelevant.” 

iVarenfira Nath v. 
Abdul Hakim (2), their Lordships of the 
Judicial Committee remarked as follows: 

iLrrors m these accounts and obscuritv in 
•the mode of keeping them and of posting the 
•amounts mentioned are more than similar errors 
and obscurities would be in oral testimony and 
Present the same difficulties in drawing a con- 

•clusion ; but that conclusion, when once it is 
arrived at, is one of fact and no question arises 
-of legal problems turning on the construction of 
legal instruments, nor does it avail to say that 
chere IS no error shown on the face of the ac- 
counts and that the system on which they have 
•been kept and the result which they show are 

■quite plain, for that is not to state a question of 

law but to disagree with the Courts in toto on a 
matter of fact.” 

We are therefore of opinion that the 
■question as regards the value to be placed 
■On the account-books was a matter en- 
tirely within the province of the lower 
■appellate Court. It is not possible for 
us to hold that the account-books are 
iri’elevant by reason of the errors or 
defects set forth above. We must there- 
fore uphold the decision of the lower 
Court and dismiss the appeal with costs. 

B.V./e.k. Appeal dismissed. 

(1) L19001 27 Ual. 118=26 I. A. 251=7 Sar. 
586 (P.C.). 

<2) A.I.R. 1928 P.C. 243=111 I.C. 283=55 
I. A. 380 (P.C.). 


Bam Nare&h v. Chiekut 


Oudh 227 


A. I. R. 1932 Oudh 227 

Wazir Hasan, C. J. and Baza, J. 

B. Ram N aresh Singh — Appellant. 

V. 

Chirhut and <iwof/ter~B03pondents. 

Second Appeal No. 34 of 1931, Deci- 
ded on 2nd March 1932, against order of 

Sub- Judge, Sultanpur, D/- 29th Octo- 
ber 1930. 


(a) Evidence Act (1872), S, 90-Court has 

discretion to raise or not to raise presump- 
tion under S. 90-Effect of such presump- 
tion stated. 

The wording of S. 90 shows that it h not 
compulsory upon any Court before whom a docu- 
ment purporting or proved to be 30 years old is 

produced to presume that the said document is 

genuine. The section only gives a discretion to 
be Uourt that if under the circumstances estab- 
lished in a case it considers proper to raise such 
piesumption it can do so. The presumption that 
arises under S. 90 of the Act only extends to the 
genuineness of the old documents coming from 
proper custody; it does not further go to the ex- 
tent of holding that the document was in fact 
executed by persons possessed of the requisite 
authority. [P 228 C 2] 

(b) Evidence Act (1872). S. 90-Courts 

should be very careful about raising pre- 
sumption under S. 90 in favour of old deeds 
ot shankalapnama produced after many 
years after first settlement. ^ 

^ The Courts should be very careful about rais- 
ing any presumption under S. 90 of the Act in 
favour of old deeds of shankalapnama which are 
produced practically for the first time not at the 
time of settlement, but during the triai of suits 
m which under-proprietary rights are set up on 
the basis of those deeds. [P 228 C 2] 

(c) Civil p. c. (1908), S. 107 and 0.41, 

K. 27 In appeal additional evidence should 
be admitted very carefully and cautiously. 

The appellate Court has a discretion to ad- 
mit additional evidence for substantial cause 
but the power given under S. 107 and 0. 41, 

R. 27, of the Code should be exercised very spar- 
ingly by Court and grave caution should be ex- 
ercised in admitting new evidence. Where there 
is no lacuna or a defect to be filled up or reme- 
died and no substantial cause for taking addi- 
tional evidence, the so-called additional evidence 
as it stands, is legally inadmissible and must be 
left out of consideration in disposing of the case- 
A.I.R. 1931 Oudh 298, A.I.R. 1931 

P. G. 143 and A. I. R. 1931 P. C, 175, Ref. 

[P 229 C 2] 

Ali Zahir, Ghulam Imam and Ganpat 
Sakai — lor Appellant. 

Mahahir Prasad and R. Husain — for 
Respondents. 


Judgment. These two second appeals 
(Nos. 34 and 35 of 1931) arise out of 
two suits (Nos. 92 and 93 of 1929) 
brought by the plaintiffs against Babu 
Earn Naresh Singh Talukdar of Garabpur 
(defendant 1) for declaration of their un- 
der-proprietary rights in two holdings. 
One in village Bisuhi and the other in 
village Ananpur Bhikhaipur in the Dis- 
trict of Sultanpur. 

The plaintiffs’ case was that they and 
defendants 2 and 3 are entitled to claim 
under-proprietary rights in the holdings 
in suit, as the descendants of one Sukh 
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Lai '^^isra. Sukhlal had two 8ons, 
namely, Ganga andSarju, The plaintiffs 
and defendants 2 and 3 belong to the 
lino of Sarju, The line of Ganga became 
extinct when Ram Das died childless in 
or about 1926. The plaintiffs allege 
that they are the legal representatives of 
Ram Das deceased. Ram Das alone was 
admittedly in possession of the holdings 
in suit. He was recorded as a mere ten- 
ant of the lands in suit in the village 
papers. The names of defendants 2 and 
3 alone were entered in the village pa- 
pers as mere tenants of the lands in suit 
after the death of Ram Das. Neither 
Ram Das nor any other descendant of 
Sukh Lai was ever recorded under- pro- 
prietor of the lands in suit. The plain- 
tiffs however brought the present suits 
in 1929 challenging the entries in the 
village papers and alleging that they and 
their cosharers defendants 2 and 3 are 
entitled to claim under-proprietary 
rights in the lands in suit as against the 
Talukdar of Garabpur (defendant l). 

The plaintiffs based their title on two 
old shankalapnamas (Exs. 7 and 15) al- 
leged to have been granted to their an- 
cestor Sukh Lai in the Nawabi time by 
the then Talukdars of Garabpur. Ex. 7 
(of Suit No, 92) is alleged to have been 
executed by Bakhtawar Singh Talukdar 
is respect of 11 bighas 5 biswas land in 
village Ananpur Bhikhaipur on 30th 
July 1835. Ex. 15 (of Suit No. 93) is 
alleged to have boon executed by Mt. 
SheoKuar Talukdar in respect of 21 bi- 
ghas 5 biswas land in village Bisubi on 
J4th July 1829. It is a peculiar ciroum- 
stanco for which no explanation is forth- 
coming that no suit was brought at the 
time of the regular settlement for the 
purpose of obtaining decree establishing 
the existence of uiulor-propriotary rights 
on the basis of the shankalapnama in 
(juestion. It appears that the plaintiffs 
claimed iindor-propriotavy rights by vir- 
tue of the shankalapnamas in question 
for the first time in the Revenue Court 
when they applied for correction of the 
entries in village papers in the year 
1928, Their applications were rejected 
by the Revenue Court on 3vd March 
1928 and then they brought the present 
suits in May 1929. 

The plaintiffs* claim was resisted by 
the talukdar defendant 1, on various 
grounds. Defendants 2 and 3, of course, 
admitted the plaintiffs’ claim. 


Both the suits were tried together and 
dismissed by the learned Munsif of SuU 
tanpur on 2nd January 1930. He found 
that the pedigree on which the plaintiffs 
relied was not proved, that the pattas 
(shankalapnamas) set up by the plaintiffs 
were not genuine, that it was not proved 
that the alleged pattas were granted by 
competent persons and that the declara- 
tory suits brought by the plaintiffs on 
the basis of the pattas in question were 
not maintainable. 

Plaintiffs 4 and 6 alone appealed and 
their appeals were allowed by the lear- 
ned Subordinate Judge of Sultanpur on 
29th October 1930. He disagreed with 
the findings of the learned Munsif on all 
the points mentioned above and decreed 
the plaintiffs’ claim in respect of the 
holdings in both the villages mentioned 
above. 

Defendant 1 has now come to this 
Court in second appeal. In our opi- 
nion these appeals should be allowed. 
The principal point for determination 
in these appeals is whether the shan- 
kalapnamas in question (Exs. 7 and 15 
mentioned above) were genuine and 
valid. If this question is decided against 
the plaintiffs their suits must fail. The 
learned Subordinate Judge has presumed 
the shankalapnamas in question to be 
genuine under S. 90, Evidence Act, dis- 
regarding all the entries in the village 
papers from the time of the first regular 
settlement up to the present time and 
the conduct of all the persons who held 
the lands in suit from time to time be- 
fore the institution of the present suits. 
S. 90, Evidence Act, lays down : 

'* Where any documout, purporting or proved 
to bo SO years old, is produced from any custody 
which the Court in tho particular case considers 
proi>er, tho Court may presume that tho signs- 
turo and every other part of such document, 
which purix)rts to bo in the handwriting, and, 
in tho case of a document executed that it was 
duly executed and attested by tho person by 
whom it purports to bo executed and attested.** 

Tho \Yording of tho section shows that 
it is not compulsory upon any Court be- 
fore whom a document purporting or 
proved to he 30 years old is produced to 
presume that the said document is gen- 
uine. Tho section only gives a discre- 
tion to tho Court that if nndor the cir- 
cumstances established in a case it con-| 
siders proper to raise such presumption 
it can do so. The Courts should be very 
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careful about raising any presumption 
under S. 90, Evidence Act, in favour of 
jOld deeds of shankalap which are produced 
practically for the first time during the 
trial of suits in which under-proprietary 
rights are set up on the basis of those 
deeds. The grounds on which the lear- 
ned Subordinate Judge has presumed the 
deeds in question to be genuine do not 
appear to us to be good grounds but as he 
has presumed them to be genuine under 
S. 90, Evidence Act. we do not think it 
proper to interfere with his discretion in 
the matter. The deeds in question as 
they are may be presumed to be genuine, 
but^ the most important question to be 
decided is how far that presumption can 

go? Wo have examined the shankalap- 

namas in question very carefully. Vs'q 
hnd that the deeds in question do not pur- 
port to have been signed or even 
marked by the executants. There can 
be no question of “ mark ” here as 
it is admitted that the executants were 
not unable to write. “ Sign ” includes 
mark ” with reference to that person 
only who is unable to write his name 
(see S. 3 (52), General Clauses Act 10 of 
1897.) As it is admitted that both Mt. 
Sheo Kuar and Bakhtawar Singh were 
able to write their names, the deeds in 
question must have borne their signa- 
tures but the fact is that they do'^not 
bear their signatures. There are some 
Hindi writings at the top of the deeds in 
question but these writings cannot be (or 
cannot take the place of) theii signatures. 
We do not know in wdiose handwriting 
are the said Hindi writings. There is 
something at the top of Ex. 7 which is 
said to be a seal but it cannot be deci- 
phered and there is nothing to show 
that Bakhtawar Singh bad a seal and the 
deed in question bears his seal. Under 
these circumstances it is impossible to 
hold that the deeds in question were re- 
ally axecuted by the persons by w^hom 
they are alleged to have baen executed. 
We are nob therefore, prepared to hold 
that the shankalap pattas in question 
were really granted to the plaintiffs’ an- 
cestor Sukh Lai by Bakhtawar Sin^h and 

Mt. Sheo Kuar (resnectivoly) as alL^ed 

by them (plaintiffs.) 

It is admitted that the plaintiffs failed 
t-o establish in the drst Court that the 
grantors of the alleged shankalap pattas 
were competent to grant them to the 
plaintiffs’ ancestors as alleged by them. 
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It should bo borne in mind that the ques- 
tion of competency was specidcally raised 
in defence. The learned Subordinate 
Judge however admitted additional evi- 
dence documentary on the plaintiffs’ ap- 
plication and held on the strength of 
that evidence that the grantors of the 
shankalap pattas in question bad power 
to grant them to the plaintiffs' ancestor 
as alleged by them (plaintiffs). He has 
observed in his judgment as follows: 

Bat for the svideuce now produced before me 
the power of the grantors could not be establish- 
ed and no delcaration could be granted.” 

The appellant contends that the learn-, 
ed Subordinate Judge ought not to have 
allowed the respondents to produce addi- 
tional evidence in appeal. In our opi- 
nion this contention is well founded. As 
pointed out in the case of Kazim Hmain 
V. Shamhhu Nath (l), the appellate Court 
has a discretion to admit additional ovi- 
dence for substantial cause but the power 
given under S. 107 and 0. 41, E. 27, 
Civil P. C. should bo exercised very 
spaiingly by the Court and grave caution 
should be exercised in admitting neiv 
evidence. Where there is no lacuna on 
a defect to be filled up or remedied and 
no substantial cause for taking additional 
evidence, the so-called additional evi- 
dence, as it stands, is legally inadmissi- 
ble and must be left out of consideration 
m disposing of the case. Since then we 
have two decisions of their Lordships of 
the Judicial Committee oathej^oint under 
consideration. 

The following observations were made 
by tbeir Lordships of the Judicial Com- 
mittee in the case of Parsotham Thakiir 
y. Lal Mohar Tkakur (2); 

‘‘In their Lordships opinion this additional 
evidence ought not to have been admitted 

♦Tbe provisions’ of S. 107 Civil P 6 ' 

as elucidated by 0. 41, R. 27, are clearly not ‘in- 
tended to allow a litigant who has been unsuc- 
cessful in the lower Court to patch up the weak 
part of his case apd fill up omissions in the Court 
or appeal. Turning to the provisions of R. 27 

Under Cl. (1) (a) r is only where the appellate 
Court requires it (i, e., finds itneedful) that addi- 
tional evidence can be admitted. It mav be re- 
quired to enable the Court to pronounce iude- 

1 cause, but 

m eituer case it must bo the Court that re- 
quires it. This 13 the plain grammatical reading 
of the subclausG The legitimate occasion for 
the exercise of this discretion is not whenever 
before the appeal is heard a party applies to ad- 
dima_fregh evidence, but ‘whe n on examining the 

(1) A. I. K. 1931 Oudh 298=132 1. U. 259 

(2) A. I. R 1931 P. 0. 14.3=132 I. 0 701 — 50 

I. A. 254=10 Pat. G54 (P.O.). 
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evidence, as it stands, some inherent lacuna or 
defect becomes apparent.’ This is laid down 
in the most positive terms by Lord Robertson in 
Kesson-ji Issur v. G. J, P, By. (3) He was 
dealing with the words of S. 568 of the Code, 
1882, but they are substantially the same as 
those in 0. 41, R. 27 of the present Code. It may 
well be that the defect may be pointed out by a 
party, or that a party may move the Court to 
supply the defect, but the requirement must be 
the requirement of the Court upon its apprecia- 
tion of the evidence asitfstauds. Wherever the 
Court adopts this procedure, it is bound by R. 27 
to record its reasons for so doing, and under 
R. 29 must specify the points to which the evi- 
dence is to be confined and record on its proceed- 
ings the points so specified. Their Lordships 
regret to find that so far as the record discloses, 
none of these conditions was complied withi u the 
present case. Reference has been made in this 
connexion to certain observations contained in 
tho judgment delivered by Mr. Ameer Ali in 

Indarjit Pratab Sahi w Aviar Siugh {A), The 

question in that case was as to the power of the 

additional documents which tho 
liigh Court had rojocted and his power is not in 

0^' governed by tho provisions 
iaoidontal remarks appear- 

ng m this judgment have occasioned any doubt 

as to tho meaning of the rules above referred to. 

or the conditions under which tho discretion of 

the appellate Court is to be exercised, their Lord- 

ships desire to emphasize their view that tho cor- 

rcct practice in the matter is as they have now 

dofined It in accordance with tho plain words of 
the Code. ’ 


To the same effect is the decision of 
their Lordships of the Judicial Commit- 
tee in tlie case of Manviohan Das v. 
BaviDci{ij). In that case their Lord- 
ships had discarded entirely the oral 
evidence which had been taken by the 
appellate Court in contravention of the 
ju'ovisions of 0. 41, l\v. 27 and 29. 

Civil r. C. 


In tho oases before us the plaintiffs 
had applied for amendment of their 
plaints and for admission of the addi- 
tional evidence should their applications 
for amendment be not granted by the 
Court. Their applications for amend- 
ment wore not granted by tho learned 
Subordinate Judge, but ho admitted tho 
additionallovidenco (documentary) in ques- 
tion. It is difficult to understand what 
tho learned Subordinate Judge meant by 
noting in tho proceedings that the 
plaintills had applied for permission to 
withdraw from their suits with liberty 
tobiing fresh suits. Wo find no such 
applications in the records of tho appel- 
late C ourt^ It may bo that ho took the 


M h A. 115 (P.o.) 

(1) A. I. R. 1923 r. 0. 128=74 I. C 747- 

I. A. 183=2 Pat. G7G (r.C.j. 

(5) A. I. R. 1931 P. 0. 175=134 I. C. G69. 
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applications for amendment to be appH^ 
cations for permission to withdraw from 
the suits with liberty to bring fresh suit. 
Be it as it may, he admitted the addi- 
tional evidence in question on the plain- 
tiffs’ application without recording his- 
reasons for doing so. It appears that the 
applications were opposed by the contest- 
ing defendant, but they were eventually 
granted by the Court “for the ends of 
justice.” The defendant also was then 
allowed to produce some additional evi- 
dence in rebuttal. It is clear that the 
additional evidence in question was not 
required by the Court. In our opinion 
the learned Subordinate Judge was wrong 
in admitting the additional evidence. He 
ought not to have allowed the plaintiffs 
to produce additional evidence in appeal 
and the additional evidence admitted by 
him must be entirely discarded. The 
additional evidence in question is legally 
inadmissible and must be left out of con- 
sideration in disposing of these cases, 
When this evidence is discarded, nothing, 
remains to support the finding of the 
learned Subordinate Judge that the 
grantors of the shankalapnamas in ques- 
tion had^ power to grant them to the 
plaintiffs’ ancestor in respect of the hold- 
ings in suit. The presumption that 
arises under S. 90, Evidence Act, only ex- 
tends to the genuineness of the old docu- 
ments coming from proper custody; it 
does not further go to the extent of hold 
ing that the document was in fact execu- 
ted by persons possessed of the requisite- 
authority. 

The result is that we allow these ap- 
peals and setting aside the decrees of the 
learned Subordinate Judge restore those 
of the learned Munsif. The appellant 
will got his costs from tho respondents 
in all the Courts. 

B.V..K.K. Jppeafs allowed^ 
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Eaza, J. 

Ajudhia Prasad Laiji — Defendant" 
Applicant. 

V, 

Dulichand Binack Bain — Plaintiff — 
Opposite Party, 

Civil Eevn. Appln, No. 91 of 1931, 
Decided on 2nd March 1932, against 
order of Munsif, Kheri, D/- 12th Septem- 
ber 1931, 

Provincial Small Cause Courts Act (1887), 
S. 25 — Powers are discretionary — Point not 
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taken in lower Court cannot be allowed in 
High Court. 

Section 25 does not give any right of appeal on 
law or fact and pov/ers conferred by the section 
are purely discretionary and not to be exercised 
unless it appears that some substantial injus- 
tice has resulted from the decree of the Small 
Cause Court, and no plea which was not taken 
in the Court below can be allowed to be taken in 
revision before the High Court ; 15 0. C, 319, 

[P 231 C 1] 

Ganga Prasad Bajjmi—ior Applicant. 

Goh'ul Chand — for Opposite Party. 

_ Judgment. — This is an application in 
civil revision under S. 25, Small Cause 
Courts Act. I have heard the appli- 
cant’s learned counsel at some length. In 
my opinion there is no substance in this 
revision. It should be borne in mind 
that S, 25, Small Cause Courts Act, does 
not give any right of appeal on law or 
ifact and the powers conferred by the 
j section are purely discretionary and 
not to be exercised unless it appears that 
some substantial injustice has resulted 
from the decree of the Small Cause Court: 
see Eaghuraj Singh v. Sahib Din (l). 
The applicant cannot be allowed to take 
any plea before this Court which was 
not taken in the Court below, I am not 
satisfied that any substantial injustice 
has resulted from the decree of the Court 
of Small Causes in this case. The Judge 
has tried the case carefully. I can find 
no ground for interference and dismiss 
the application with costs. 

K.N./r.k. Application dismissed, 

(1) [1912] 15 0. C. 319=17 I.G. 470. ‘ 
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Krscii, J. 

Mrs. Jane Julius — Applicant. 

V. 

Mr. Aziel Julius — Opposite Party. 

Divorce Case No. 11 of 1931, Decide, 
on 11th April 1932. 

Divorce Act (1869), S. 22— Judicial sepa 
ration Cruelty and not mere disagreemen 
between husband and wife is sufficien 
ground for judicial separation— To consti 
tute cruelty there must be danger or a rea 

or health, bodily or mental 

Ordinarily an isolated assault can scarcely b( 
held to constitute cruelty which would entitl. 
the wife to a decree for judicial separation. T( 
constitute cruelty there must be danger to life 
limb or health, bodily or mental, or a reasonabk 
apprehension of it. Cruelty, and not mere dis^ 
agreement between husband and wife, issufficieni 

ground for judicial separation under S. 22 . The 

fact that parties cannot agree and the wife would 
rather take an allowance and live apart from hei 
husband is no ground for judicial separation and 


it is not the object of law to make such separa- 
tion easy: A. I. R. 1923 Oudh 114, Foil. 

J . . . tP 233 0 1] 

Ducking wife s head in a cistern of dirty water 
held not sufficient for judicial separation. 

[P 233 C IJ 

Moti Dal Sahsena for Potitioner. 

a. G. W^alford and S, D, Misra — for 
Opposite Party. 

Judgment.-This is the application of 
Mrs. Jane Julius for a decree of judicial 
separation from her husband, Mr. Aziel 
Julius, for the custody of the daughter 
of the marriage aged six years and for 
alimony^ \Yhich is claimed at half of her 

ius is employed 
in the Telegraph Department and admits 
to receiving a net salary after all deduc- 
tions of about Ps. 160 per mensem. 

case is a very unfortunate one. 
The parties were married at Benares in 
1920 and in 1926 Mrs. Julius left her 
husbcind s profcoction. On© of her griev- 
ances was that her husband had given his 
affection to another woman. The matter 
came to Court in the form of two differ- 
ent applications made by Mrs. Julius for 
maintenance under S, 488, Criminal P. C.^ 
but the matter was compromised. Mr. 
Julius fault was condoned and the par- 
ties resumed cohabitation. In the next 
year the parties were in Agra and again 
Mrs. Julius left her husband's protection. 
They made it up after some months and 

resumed cohabitation. In 1929 they were 

m Lucknow and Mrs. Julius left her hus- 
band 3 protection. A committee was con- 
vened m which the padres of the Indian 
Ohnstian community took part and they 
decided that it would be better if the par 
ties lived apart and that Mr. Julius should 
give his wife a fixed monthly allowance 
for her maintenance. Mrs. Julius was 
not satisfied with the amount of mainten- 
ance fixed by the committee and brought 
a suit for judicial separation in this Court. 
After the petitioner’s evidence had been 
recorded, Mr. Julius consented to a decree 
for judicial separation and intimated that 
he was prepared to pay a reasonable sum 
for the maintenance of his wife and 
daughter. 

The Court fixed the sum of Es 30 
for the wife and Rs. 10. for the daughter 
the amount to be increased when the 
daughter reached school-going age. This 
decree was passed on 7th September 1929. 
Friends of the parties again intervened 
and the parties came together after Mr 
Julius had executed an agreement on 5th. 
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December 1929 ia which he took upon 
himself the blame for the previous differ- 
ences between the parties, expressed his 
desire to have his child and wife back 
and agreed to various conditions which 
arc set out in the document. In July 
1930 Mrs. Julius left his protection again, 
but she returned in November 1930 and 
left him again in June 1931. The occa- 
sion of her leaving him on the last occa- 
sion is said by the petitioner to be that 
as a result of a dispute over the care of 
the child, who was suffering from fever, 
!Ml*. Julius lost his temper with her and 
after pursuing her to a godown in which 
she locked herself up he subsequently 
pursued her again and ducked her head in 
ii tank of dirty water in the compound, 
Slie loft the house and thereafter obtained 
possession of the child and has been livin® 
ajiart from her husband ever since. 

The present proceedings started on an 

application of Mr. Julius to have the 
decroo of this Court for judicial separa- 
tion annulled on the ground that the par. 
ties bad resumoi cohabitation after the 
decree. This was allowed by the order 
of this Court dated 5th December 1931 
and the pending application of Mrs. Julius 

for execution of the decree for alimony 
was dismissed. Mrs. Julias however was 
at her request allowed to treat her writ- 
ten statement in reply to the application 
for annulment of the decroo as a fresh 
application for judicial separation on 
making good the necessary court-fee. 

It is noteworthy that on every occa- 
sion on which Mrs. Julius loft her hus- 
band’s house she alleged that ho had 
beaten her and turned her out, but that 
she has not boon able to substantiate the 
allegation of her husband having offered 
any violence to her on any occasion with 
the one exception of the ducking of her 
head in a cistern on the last occasion. 
Even this ia denied by the respondent] 
hut I hold it to ho proved on the evi- 
dence. In her petition she alleged that 
when she loft her husband's house in 
July 1930 it was because her husband 
had hoaton her, hut in her evidence she 
said that lie had only threatened to beat 
her. When she loft lior husband’s house 
in Agra in 1927 she came away armed 
with several writings by Imr husband 
saying that ho was allowing her to ^0 
which wmro exhibited in the former case 
m this Court and have also been proved 
in this case. Her allegations that her 


husband beat her and turned her out have 
not been satisfactorily established in any 
single instance, and, as has been noted 
above, the only action of violence that 
has been proved in the case is her hus- 
band 8 ducking her in the cistern. It was 
on ground other than strictly legal grounds 
that Fullan, J.. gave a decree for judicial 
separation in the previous case. He has 
definitely held, and after perusing the 
whole of the evidence in that case it is 
impossible to see how he could have cooae 
to any other conclusion that he could not 
find that the respondent had been guilty 
of any great cruelty, but the fact appears 

to be merely that ho and his wife cannotl 
agree. 

Tiiis is not a sufficient ground for a 
judicial separation uu'ler S. 22, Divorce 
Act.^ I prefer the decision of the same 
llon’hle Judge in Foster v. Foster (l) in 
which he held that the fact that a wife 
would rather take an allowance and live 
apart from her husband is no ground for 
judicial separation, and that it is not the 
object of the law to make such separations 
easy. In the present case it is contended 
on behalf of the petitioner that when a 
case for judicial separation is revived on 
the ground that previous acts of cruelty 
have been condoned by the parties resum- 
ing cohabitation very slight evidence will 
1)0 sufficient to establish legal cruelty 
sufficient to support a fresh decree, bub 
I have already observed that the peti- 
tioner had failed to establish legal cruelty 
at the time of the former decree. The 
evidence of the witnesses produced by the 
petitioner in the previous case and the 
evidence of one of the witnesses produced 
by the respondeat in this case, namely 
Mr. Robinson, are in agreement that the 
real cause of disagi'eement between the 
parties is known only to themselves. Mr. 
Julius says that it is due to disputes over 
money and certainly money figures very 
prominently in the agroomont of 5th 
December 1929, while in applying for 
execution of the previous decree o! this 
Court Mrs. Julius sought to obtain arrears 
of maintonanco not only for the period 
when she was living apart from her hus- 
band, but also for the tvvo periods aggre- 
gating 15 months during which she was 
admittedly living under his roof and 
maintained by him. 

It would appear from what has been 
sai d above that the only ant of orueltT 

(1) A. L R. 1923 Oaih 114=107 I. 0. 184. 
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that the petibioner has been able to estab- 
lish is the facfc that her husband ducked 
her head in the cistern of dirty water on 
the day that she left her husband’s house 
on the last occasion. The reason for the 
dispute that led up to this assault is 

common ground, namely, charges by the 

husband and counter-charges by the wife 
that the child was not being properly 
looked after in its illness. There is noth- 
ing to show which of the parties was 
right, and an isolated assault under such 
circumstances can scarcely be held to con- 
stitute cruelty which would entitle the 
wife to a decree for judicial separation. 
It has been repeatedly laid down that to 
constitute cruelty there must be danger 
to life, limb or health, bodily or mental, 
or^ a reasonable apprehension of it. The 
evidence produced by the petitioner in 

this case falls very short of satisfying this 

test. The abject nature of the agree- 
ment executed by Mr. Julius on 5th De- 
cember 1929 and certain other documents 
filed in the previous case would seem to 
show that the petitioner has got the 
whip-hand of him, and it is unfortunate 
that the previous decree of this Court, 
which was hardly justified by law, has 
given her the impression that she can on 

any provocation by her husband oblige him 

to support her if she wishes to live apart 

from him. For the above reasons I am 

unable to grant the petitioner a decree 

for judicial separation and Mr. Julius has 

the right to the custody of his child. He 

is willing to take her back and she would 

be well advised to' return to him. The 

petition is accordingly dismissed. No 
order as to costs. 

B.r./r.k, Petition dismissed, 
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a preponderance of apprehension of death, or in 

other words, there must be the subjective feeling 
in the mind of the patient that he is not going 
to recover. This fact is to be proved like auv 
other fact. ^ The statements, if any, made by the 
patient giving expression to his apprehensions, 
would no doubt constitute valuable evidence but 
apart from such statements, the fact can be 

ways. For instance, the nature 
of the illness and condition of the patient con- 
stitute external indicia which can afford valu- 
able evidence on the point : 8 C. IF. N 57 • 35 

1^- 192G 

CaL 401 and A. I. B, 1929 Lah. 721, Bcf, 
rf, , 234 C 2] 

(jfiulam Hasan for Iftilcliar Husain — 
for Appellant. 

M . Ayuht M aliomed Hnsain and P . H, 
V arma for Respondents. 

judgment. This is a defendant’s ap- 
peal against the judgment and decree 
dated 23rd September 1930 of the Addi- 
tional Subordinate Judge of Lucknow. 

it arises out of a suit based on inheri: 
tance. '3 

One Mohammad Ismail Khan a 3 ! 
homedan of the Hanafi faith who owned * 
certain zamindari properties, died isstie- 
less on 13th August 1929. He left^: 

sister Mt. Gauhar Begam, plaintiff, and 

a brother Mohammad Ayub Khan, defen- 
dant, surviving him. The plaintiff, 
claimed a decree for a one- third share in 
the zamindari properties left by the 
deceased Mohammad Ismail Khan. 

The defendant resisted the claim on 
the ground that on 6 th August 1929 just 
a week before his death, Mohammad 
Ismail Khan had executed a deed of wakf 
alalaulad in respect of his entire pro- 
perties. The deed provided that Mo- 
hammad Ismail Khan himself was to be 
the first trustee and after him his bro- 
ther Ayub Khan, defendant, and his male 
hens were to be the trustees of the pro 
perty. He also pleaded that according to 
a family custom, sisters were excluded 

broThS."’' competition with the 

thfi plaintiff denied the genuineness of 
the deed of wakf and challenged it on 

several grounds, only one of which “s 

mateiial for the purpose of this appeal 
namel 5 % that it was executed durin«’ 
marzulmaur. She also denied the alleged 

L^^Satr^ exclusion of sisters frS 

The learned Subordinate Judge held 
the custom of exclusion of sisters in the 
presence of brothers not proved. As re 

t.ards the _ deed of wakf. he held that it 

was genuine, but was executed durin« 
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marzulmaufc. All the other grounds set 
up by the plaintiff against the validity 
of the deed of wakf decided against the 
plaintiff. As a result of the finding that 
the deed of wakf was executed during 
marzulmaut the learned Subordinate 
Judge held that it was good only to the 
extent of one-third of the property and 
that the remaining two-thirds was avail- 
able for division between the parties ac- 
cording to their shares in the inheri- 
tance. He accordingly decreed the plain- 
tiff s claim for a one-third share out of 
two-thirds in the immovable property 
left by Mohammad Ismail Khan. 

Thus the only question raised by the 
defendant- appellant is as regards the 
correctness of the lower Court’s finding 
on the question of the deed of wakf hav- 
ing been executed during marzulmaut. 
Whatever obscurity or difference in re- 
gard to the interpretation of the prin- 
ciples governing the law of marzulmaut 
might have existed amongst Mahome- 
dan jurists, the law on the subject has 
now been sufficiently settled by a number 
of judicial decisions. 

In Ilassarat Bihi v. Golavi Jaffar (l) 
a Bench of the Calcutta High Court con- 
sisting of Ameer Ali and Pratt, JJ., 
observed as follows : 

**A careful study of the principles enunciated 
in the most authoritative Hanafi works would 
show that in determining whether the donation 
of a person suffering from a mortal illness comes 
within the doctrine applicable to marzulmaut 
gifts, several questions have to bo considered, 
viz. : (1) Was the donor suffering at the time of 
the gift from a disease which was the immediate 
cause of his death ? (2) Was the disease of such a 
nature or character as to induce in the person 
suffering the belief that death would be caused 
thereby, or to engender in him the approheusiou 
of death? (8) Was the illness such as to incapaci- 
tate him from the pursuit of his ordinary avoca- 
tions or standing up for prayers, a circumstance 
which might create ou the mind of the sufferer 
an apprehension of death ? (4) Had the illness 
continued for such a length of time as to remove 
or lessen the apprehension of immediate fatality 
or to accustom the sufferer to the malady ? The 
limit of one year mentioned in the law books 
does not, in our opinion, lay down any hard and 
fast rule regarding the character of the illness ; 
it only indicates that a continuance of the 
malady for that length of time may be regarded 
as taking it out of the category of a mortal 
illness.** 

Inlhraliim Ooolam v. Saihoo{^), where 
certain deeds of gift were attacked on 
the gr ound of their having been executed 

(1) [18991 S C. W. N. 67. ~ ^ 

(2) [19081 35 Cal. 1=34 I. A. 1G7=4 L. B R. 

154 (PC.). 


during marzulmaut, their Lordships of 

the Judicial Committee remarked as fol- 
lows : 

The law applicable is not in controversy • 
the invalidity alleged arises whore the gift is 
made under pressure of the sense of the immi- 
nence of death. 

The difficulty is in applying this to the settled 
and conjectural problem of the mental condition 
of tii 0 t^st&tor in 6acli 

Again in Fatima Bihi v. Ahmad 
Bakhsh (3) their Lordships of the Judi- 
cial Committee held that where the is- 
sue is raised as to the invalidity of a gift 
under the Mahomedan law of marzul- 
rnaut, a right test is whether the deed of 
gift was executed by the donor under ap. 
prehension of death. In Karimanissa 
Bihi V. Hamedulla ( 4 ) Mukerji, J., after 
an elaborate discussion of the original 
texts and the decided cases, held that the 
crucial test as settled by the authorities 
was whether there was an apprehension 
of death in the mind of the donor. He 
further observed that the possession of 
one’s senses and faculties was no index 
of this apprehension. In Eashid-ud^din 
Khan v. Eazir-ud^din, AJ,E. 1929 Lah, 
721, AghaHaidar, J., held that the crux in 

all these cases is tD find out the state of 
the mind of the deceased in order to as- 
certain whether there was such a pre- 
ponderance of apprehension of death at 
the time of the execution of the deed in 
question that death seemed to him more 
probable than life. 

Thus the law seems to be clear that an 
essential condition of marzulmaut is 
that the person suffering from it must be 
under a preponderance of apprehension 
of death, or, in other words, tliere mustj 
be the subjective feeling in the mind of| 
the patient that he is not going to re- 
cover. This fact is in our opinion to be 
proved like any other fact. The state* 
ments, if any, made by the patient givingj 
expression to his apprehensions, wouldl 
no doubt constitute valuable evidence 
but apart from such statements, the fact 
can in our opinion be proved in other 
ways. For instance, the nature of the 
illness and condition of the patient con- 
stitute external indicia which can afford 
valuable evidence on the point. 

Next we have to examine the evidenoo 
in the light of the law as stated above^ 
Our task has been considerably lightened 
by the careful and well-balanced manner 

”{3)Tl908r36 Cal. 271=36 I. A. 67 (TSoT)^ 

(4) A. I. H. 192C Cal. 401=90 I. 0. 218. 
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in which the question has been dealt 
with by the learned Subordinate Judge. 
It is admitted that the deceased Moham- 
mad Ismail was seventy years old at the 
time of his death. It is in evidence and 
is not disputed that he had led a life of 
profligacy. Even at the time of his death 
he had a prostitute as his mistress and 
had been living in her house. It is the 
defendant s own case that for twelve or 
thirteen months preceding his death, he 
had been ill, but we are satisfied that the 
particular malady which resulted in his 
death commenced only a few months 
before his death. (After discussing the 
evidence regarding the death illness, 
their Lordships proceeded). We do not 
consider it necessary to discuss the evi- 
dence of each witness. The evidence 
was read to us at length by the counsel 
for the appellant. After making every 
allowance for exaggeration, the conclu- 
sion reached by us as a result of the exa- 
mination of the entire evidence is that 
the condition of Mohammad Ismail Khan 
continued to grow worse day by day 
since he was brought to Lucknow ; that 
he was practically starving, had given 
up even taking medicines and had grown 
every weak. P. W. 4, Dawar Ali, is the 
Sub-Eegistrar who was called to register 
the deed of wakf on 12th August 1929. 
When he reached the house, he found 
that Mohammad Ismail was not in his 
senses and therefore refused to register 
the deed. It is true that this statement 
relates to the - condition of Mohammad 
Ismail Khan a week after the execution 
of the deed of wakf, but the defendant 
Ayub Khan, in his statement as D. W. 2, 
has stated as follows : 

“I do not remember how many times in the 
week from 6th to 13th August did he suffer in 
the same way in which he was suffering on 12th 
August when the registration was refused. He 
was in the same condition on the 9th, 10th, 11th 

with the only difference that 
on 12th August he was still weaker. On the 6th, 

i-i , , . i ^ ^ 1 . was the same as 

on the 12th with the only difference that on the 
12th he was feeling still weaker,” 

Thus having given our careful consi- 
deration to all the evidence and circum- 
stances of the case, we find no difficulty 
in agreeing with the learned Subordinate 
Judge that the condition of Mohammad 
Ismail on the date of the execution of 
the deed of wakf was serious, that he 
was and must have been under an appre- 
hension ®f the imminence of death. We 
must therefore uphold his finding that 


the deed in suit was executed during 

marzulmaut. 

The plaintiff-respondent has filed cross- 
objections impugning the findings given 
against her. The only point urged in 
support of the cross-objections by the 
learned counsel for the plaintiff was that 
the learned Subordinate Judge having 
held that the wakf deed was executed 
during marzulmaut and therefore could 
take effect only as a will, was wrong in 
holding that it was enforceable with re- 
gard to one-third of the property. His 
argument is that the deed in question 
being in favour of the defendant who was 
an heir of Mohammad Ismail under the 
Mahomedan law ought to be held wholly 
invalid. This is a new plea which was 
not raised in the lower Court but even 
on the merits we think that the conten- 
tion has no force. The deed of wakf 
only appoints the defendant as a muta- 
walli after himself. The fact that the 
defendant as a trustee will be in a posi- 
tion to derive certain benefits does not 
make it a disposition of property in his 

favour. We must accordingly overrule 
the contention. 

The result therefore is that we uphold 
the decision of the lower Court and dis- 
miss the appeal and the cross-objections 
with costs. 

B.v./r.k. Appeal dismissed. 
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orally proving advance— Contract Act D872 
Ss. 62 and 70— Promissory Note. 

In spite of the provisions of S. 91, it is open t 
the party who has lent money on terms records, 
m a promissory note which turns out to be iuad 
missible in evidence for want of proper stam 
duty to recover his money by proving orally th 
advance of the loan. Oral evidence to prove th 
terms of the contract however is inadmissihlp 
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Order of Reference 

Wazir Hasan, C. J. and Kisch, J. — 

The decision of this appeal involves the 
determination of the question whether a 
person who has lent a sum of money on 
;t 0 rms recorded in a promissory note, which 
ihoing insuOiciently stamped* is inadmis- 
Isiblo in evidence, can fallback on the fac- 
jfcum of the loan and prove the loan inde- 
jpendontly of such promissory note. 

The trend of the decisions of the late 
Court of the Judicial Commissioner of 
Oudh and of this Court has been that it 
is so open to a plaintiff to rely on the 
factum of the loan, if he can prove the 
same independently of the promissory 
note. In Dioarha v. Idu (l), a case of 
the late Court of the Judicial Commis- 
sioner of Oudh, and in Nayihhu Singh v. 
Girja Bux Singh (2), a case of this Court, 
the loan was advanced and the promis- 
sory note execute I at one and the same 
time, hut nevertheless it was held that 
the loan could ho proved aliunde when 
the promissory note itself has been held 
to ho inadmissible in evidence. In Baha- 
dur Khan v. Abba Saheb (3), a case of 
the late Court of the Judicial Commis- 
sioner of Oudh, and in Aijaz Husain y, 
liayn Sartip (4), a case of this Court, the 
promissory note was obtained by way of 
acknowledgment of an earlier debt that 
would have otherwise become time-bar- 
red. In these cases it was hold that the 
plaintiff could be allowed to fall back 
upon the original liability. Tn a recent 
case decided hv a Full Idonch of the 
Allaliabad liighlCourt.-Yai'/r Khan v. Bam 
Mohan (5), a distinction has been drawn 
in this class of cases between oases whore 
the transaction is separable from the pro- 
missory note and cases whore the exoou- 
tion of the promissory note and the pay- 
ment of the money are part and parcel of 
the same transaction, it being hold'that 
in the former case the debt could bo 
proved, although tlie promissory note 
was not admissible in evidence, while in 

(1) A.l.H. 1921 Ondli 249=7-1 1.0. 313=26 0.0. 

301. 

(2) A.l.H. 1920 Oudh 399 = 119 I.C. 865. 

(3) A.l.H. 1921 Oudh 100=61 I. 0. 203=24 0 

C. 137. 

( l) A.I.R. 19:11 OiuUi 51 = 1:10 I.C. ;117. 

I ti- S07=53 .111, 

b41 (b\B.). 


the latter case it could not and the suit 
must fail if the promissory note itself be 
inadmissible in evidence. This distinc- 
tion between the two classes of cases does 
not appear to have been considered by 
this Court, and we think that it is desir- 
able that the point should be referred to 
a Full Bench of this Court under S. 14 
(1), Oudh Courts Act, 1925. 

We accordingly refer the following 
question for decision to a Full Bench of 
this Court : — 

Whether it is open to the party who 
has lent money on terms recorded in a 
promissory note, which turns out to be 
inadmissible in evidence for want of pro- 
per stamp duty, to recover his money by 
proving orally the terms of the contract, 
in the face of the provisions of S. 91, Evi-t 
dence Act.” 

Opinion 

Srivastava, J.— On 12th March 1927. 
the plaintiff advanced Rs. 700 to the de- 
fendant and obtained from him a pro- 
note for that amount carrying interest at 
two per cent per mensem. Simultane- 
ously with the execution of the pro-note, 
the defendant also executed a receipt for 
the amount of the loan. The pro-note 
and the receipt both bear a one anna 
stamp. 

The suit which has given rise to t\us 
appeal was instituted by the plaintiff to 
recover Rs. 1,200, due in respect of the 
above mentioned loan. As on the date of 
the execution of the pro-note, a stamp 
duty of two annas was payable in respect 
of it, the trial Court held that the pro- 
note was insufficiently stamped, and was 
therefore inadmissible in evidence. The 
plaintiff* fell back on the receipt and the 
alleged payment of Rs. 700 in cash at the 
time of the transaction. He examined him- 
self and twoother witnesses to prove the 
fact of Rs. 700 having been advanced by 
him in cash to the defendant and that in- 
terest was agreed to be paid at Rs, 2 per 
cent per mensem. The defendant denied 
having borrowed any money and alleged 
that his signatures on the pro-note and 
the receipt had been obtained by force. 

The trial Court disbeliavod the plain- 
tiff's evidence and hold that ho had failed 
to prove the alleged advance of Rs, 700 
in cash and dismissed the suit. On ap- 
peal the learned Subordinate Judge dis- 
agreed with the trial Court and hold the 
loan proved, lie accordingly decreed the 
suit and gave the plaintiff a decree fot 
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Rs. 1,200 with future interest at six per 
cent. The defendant came to this Court in 
second appeal. One of the contentions ur- 
ged before the Division Bench which heard 
the appeal was that the pro-note being 
inadmissible in evidence and on the plain- 
tiff’s own showing the advance of the 
loan and the execution of the pro-note 
having taken place at one and the same 
time, the plaintiff was not entitled to 
prove the loan independently of the pro- 
note. Thereupon the Division Bench 
referred the following question for deci- 
sion to a Full Bench: 

“Whether it is open to the party who has lent 
money on terms recorded in a promissory note 
which turns out to be inadmissible in evidence 
for want of proper stamp duty, to recover his 
money by proving orally the terms of the con- 
tract in the face of the provisions of S. 91, Evi- 
dence Act.” 

It has been conceded on behalf of the 
appellant, that where the transaction of 
loan is a distinct and separate transac- 
tion which is separable from the pro-note 
the creditor can be allowed to recover 
on the original consideration even if the 
promissory note is for any reason inad- 
missible in evidence. He has however 
contended strongly that in a case like 
the present, where the execution of the 
promissory note and the payment of the 
consideration are part and parcel of the 
same transaction, if the pro-note is in- 
admissible in evidence, no evidence ali- 
unde can be admitted to prove the debt. 
The relevant portion of S. 91, Evidence 
Act, is as follows: 

“When the terms of a contract .... have been 
reduced to the form of a document .... no evi- 
dence shall be given in proof of the terms of such 
contract .... except the document itself or se- 
condary evidence of its contents in cases in which 
secondary evidence is admissible under the pro- 
visions here inbefore contained.” 

The section is based on the rule that 
the best available .evidence must always be 
produced. It lays down that where the 
terms of contract have been reduced to the 
form of a document that document is the 
only evidence which the law will recog- 
nize in proof of the terms of the contract 
unless it is shown that secondary evidence 
is admissible. Admittedly no ground exists 
in the present case for reception of secon- 
dary evidence. The result therefore of 
the pro-note being inadmissible in evi- 
dence by reason of its being insufficiently 
stamped, is that no evidence can be given 
in proof of the terms of the contract 
embodied in the promissory note. 


The next and, to my mind, the more 
important question is what are the terms 
of such a contract? There can be no 
doubt that the agreement about the money 
being payable on demand, and about the 
loan carrying interest at 2 per cent per 
mensem, constitute terms of the contract. 
It is clear that no evidence de hors the 
instrument can be admitted to prove 
these terms. However, if the plaintiff 
wants to prove only the fact of the loan, 
can it be said that S. 91 excludes evi- 
dence in respect of it? Or, in other vrords, 
does the section debar the plaintiff even 
from proving the fact that on 12th 
March 1927 he advanced Es. 700 in cash 
to the defendant as a loan? The answer 
bo the question depends on whether this 
fact can be regarded as a term of the 
contract embodied in the pro-note. In 
Probat Chandra Gangapadhya v. Chirag 
AH (6) it was held that the consideration 
of the contract was different from the 
terms of the contract itself and that 
S. 91 therefore did not prevent the de- 
fendants from giving evidence of the con- 
sideration for a kabuliyab executed at an 
enhanced rent. In my opinion the factum 
of a contract is a matter quite -distinct 
from its terms. S. 91 excludes parole 
evidence about the terms but nob' about 
the factum of the contract. Thus in the 
case of the transaction in suit I find it 
difficult to understand how the fact of 
the advance of the loan or the amount of 
the loan can be regarded as one of the 
terms of the pro-note. If it is not so, 
then the path of the plaintiff is clear. In 
the case of every loan there is a pre- 
sumption of an implied contract to repay 
the loan. The plaintiff therefore even 
though he is unable to prove that the 
loan was payable on demand, can claim 
a decree for the money lent on the basis 
of the implied promise of repayment 
implicit in the loan. Of course in such 
a case he would be debarred from proving 
the rate of interest agreed upon and 
embodied in the pro-note. 

I think it is possible to go a step fur- 
ther. Assuming, but not admitting, that 
the fact of the advance of Es. 700 as a 
loan can by any strength of reasoning be 
regarded as a term of the pro-note, I have 
no manner of doubt that there is nothing 
in S. 91 to prevent the plaintiff from 
giving evidence to prove that at the time 

(6) tl906"l "33 Gal. 607=1 C. L. J. 320=11 
C. W. N. C2. 
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of the transaction the plaintiff paid a sum 
of Es. 700 in cash to the defendant. The 
mere fact of a particular sum of money 
having changed hands from the plaintiff 
to the defendant cannot in any sense be 
regarded as a term of the contract. If 
this fact is prove!, it should be enough 
to shift the onus on the defendant to 
establish his right to retain the money, 
unless the defendant succeeds in showing 
that the payment was made in discharge 
of any previous liability or that he is 

otherwise entitle! to retain it, I can see 

no reason why the plaintiff should not 

be able to claim repayment of the money. 

On this line of reasoning also even if the 

pro-note is inadmissible in evidence, the 

Ii aintilf can recover the principal sum 

aa\an(;ed by him if he succeeds in prov- 

mg the fact of payment of the monev to 
the defendants. 

Turning now to the case law; there is 
a consensus of opinion that where there 
IS a loan independent of the pro-note, 
S. 91 does not debar the plaintiff from 
proving the debt even though the pro- 
note is inadmissible. However in oases 
where the promissory note is executed 
at the time of the loan, there is consi- 
derable divergence of judicial opinion 
whether the plaintiff can be allowed to 
set up a claim independent of the note 
if the promissory note is not admissible 
in evidence. I will therefore confine my- 
self to a discussion of cases of the latter 
class. 

In Farr v. Price (7) an action was 
brought on a promissory note. The only 
evidence produced at the trial was the 
note Itself which was objected to as not 

being properly stamped. verdict was 

given for the plaintiff reserving the ques- 
tion of law for the opinion of the Court, 
bubsequontly a rule was issued calling 
on the plaintiff to show cause why the 
verdict should not be set aside and a 

Kenyon, C. .1., hold- 
ing that the promissory note not bein« 

properly stimped could not be given 
in evidence, made the rule absolute. He 
then observed that 

clanuion. If the plaintiff could give othorovideuca 

h VZd t?' r '’'‘'‘"i ‘>^0 doh^Int 

tha fllf concluded from recovoriuR bv 

imnarr 1 having givon th^ 

imperfect promissory note for it." 

remrt'vlt' ■ “J appended to the 

l epoit which ru ns as follows; 

(7) 1 East. 65=6‘r:X616: 


1932 

’Where a promissory note had been given for 
money lent, but when produced in Court was 

Lord Kenyon, C. J., permitted the 
piaintiii to recover on common count for money 
lent by proving that when the money for 
which the note had been given was deman- 
ded of the defendant he acknowledged the debt. 
• • • 

In my opinion this case supports the 
view taken by me above. 

In Sheikh Akhar v. Sheikh Khan (8). 
Garth, 0. J,, held that 

when the original cause of action is the bill or 
note Itself and does not exist independently of 
It. as, for instance, when in consideration of A 
depositing money with B, B contracts by a pro- 
missory^ note to repay it with interest at six 
months date, here there is no cause of action for 
money lent or otherwise than upon the note 
Itself, because the deposit is made upon the terms 
contained in the note, and no other. In such 
a case the note is the only contract between the 
parties and if for want of a proper stamp or some 
other reason the note is not admissible in evi- 
dence, the creditor must lose his money.*’ 

The learned Judge made reference to 

the case of Farr v. Price (7) and observed 
that 

all that Lord Kenyon ruled was that if on the 
new trial the plaintiff could prove his claims 
under the common counts, that is to sav, inde- 
pendently of the note he might recover.** ' 

With all respect the case further shows 
that Lord Kenyon did not think that 
evidence independent of the note regard- 
ing payment of consideratioa was inad- 
missible by reason of the execution of 
the note. In a later case Pramaiha Nath 
Sandal v. Dwarka Nath Dey (9), Pethe- 
ram, C.J., took a contrary view, and re- 
ferring to the remarks of Sir Richard 
Garth, quoted by me observed as follows: 

Those words taken alone may seem to indi- 
cate that when a bill or note is taken for a debt, 
the action must be brought upon the bill or note, 
and that if for any reason the document is ex- 
cluded, the actiou must fail; but a reference to 
the earlier portion of the judgment shows that 
such was not the meaning of the Chief Justice 
aud that when ho spoke of a deposit he did not 
mean a loan, as he then says where money is 
lent aud a bill or note given for the loan which 
is not paid at maturity, 'the creditor may dis- 
regard the note and sue on the original oonsi- 
deration." 

The case of Dula Meah v, AbdiU Bah^ 
t/irtu (10) was that of a bond which was 
proved to have been materially altered 
by the plaintiS. This*oiroumstanoe gave 
rise to considerations which have no 
application to the present case. Bat re- 
liance was placed on the following two 
sentences in the judgment of Rankin, 


(8) [1881 
[1896 


7 Cal. 256=8 C. L, R. 528. 
23 Cal. 851. 


(9) 

(9 - 

(10) A. I. R. 1924 Cal. 452=81 1.O. 041, 
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“Verbal negotiations leading up to an express 
contract- It writing cannot be set up as an 
independent contract and are not even admis- 
sible in evidence; Evidence Act, S. 91. More- 
over where there is an express promise, an im- 
plied promise will not be inferred.” 

I agree with the observations contained 
in the first sentence, but as regards the 
second I can see no reason why an im- 
plied promise should not be inferred when 
the express promise has failed and has 
been excluded from evidence. 

The Madras High Court in Yarlagadda 
Veera Bagavayyci v. G. Bamayya (11) 
and in Mvthu Sastrigal v. Visvanatha 
Pandarasannadhi (12) have held that 
if the original cause of action is the note 
itself, no suit is maintainable indepen- 
dent of the note if it is found to be inad- 
missible in evidence. In the last of these 
oases it was observed that where the 
note is inadmissible for want of a stamp, 
to allow a suit as one on account for 
money had and received, concealing the 
real contract of loan which had been 
reduced to the form of a document would 
nullify S. 91, Evidence Act. With due 
deference the question really is whether 
evidence relating to money had and re- 
ceived is to be regarded as evidence rela- 
ting to a term of the contract. This 
aspect of the case does not seem to have 
received the consideration which it de- 
served. On the contrary the learned 
Judges who decided the latter case seem 
to have besn considerably influenced by 
the course of earlier decisions in their 

Court. 

The Lahore High Court in Chanda 
Singh v. The Amritsar Banking Co. (13), 
has also held that the plaintiff cannot 
sue except on the instrument when the 
original cause of action is the instrument 
itself and does not exist independently 
of it. The point of view based upon the 
•consideration whether the fact of pay- 
ment of a sum of money can be regarded 
as a term of the contract does not seem 
to have been considered by the learned 
Judges who decided the case. 

In the Allahabad High Oourt the 
course of decisions on the subject has not 
been uniform. In Parsotam Narain v. 
Taley Smgh (14), z\ikman, J., held that 
where money is lent on terms contained 
in a promissory note given at the time of 

(11) [19061 29 Mad. 111=15 M. Ii. J. 484. 

(12) [1915] 38 Mad. 660=21 L 0. 864. 

(13) A.I.R. 1922 Lah. 307=66 I. 0. 201=2 Lab. 

330. 

{14) ri903] 26 All. 178=(1903) A. W. N. 217. 


the loan, if the promissory note is not 
admissible in evidence, the lender is not 
entitled to set up a case independent of 
the note. Stanley, C. J. and Knox, J., 
took a contrary view in Banarsi Prasod 
v. Fazal Ahmad (15). They held that in 
such a case, even though the promissory 
note was inadmissible, the evidence of 
the debt was admissible aliunde. The 
same view was taken in a later case in 
Bam Samp v, Jasodha Kumoar{l6) by 
Richards, C. J.. and Banerji, J. In the 
recent Full Bench decision in Nazir Khan 
v. Bam Mohan (o), a Full Bench consis- 
ting of Mears, C. J. and Mukerji and 
Young, JJ., has again reverted to the 
view taken by Aikmau, J., in Parsottam 
Narain v. Talay Singh (14), In view of 
the reasons stated by me in the earlier 
part of this judgment, I find myself una- 
ble to follow this case. I can see noth- 
ing in S. 91, Evidence Act, to prevent the 
plaintiff from px'oving the fact of the 
payment by him of a certain amount in 
cash by parole evidence independent of 
the promissory note. 

The decisions of Jenkins, G, J., in 
Krishnaji Narayan v. Bajmal Manik- 
chand (17), of the Patna High Oourt in 
Dhaneswar Sahxi v. Bamrup Gir (18), 
and of a Full Bench of the Lower Burma 
Chief Court in Maung Kyi v. Ma Ma 
Gale {19) support the view held by me. 
The same view was taken by the late 
Court of the Judicial Commissioner of 
Oudh in Dwarka v. Idu (1) and by our 
own Court in Nankhu Singh v. Girja 
Bux Singh (2). 

Speaking with all respect, it seems to 
me that the cases which -have taken a 
contrary view with reference to the pro- 
visions of 3. 91, Evidence Act, have not 
given sufficient consideration to the ques- 
tion whether proof of the fact and of the 
amount of the loan or of payment of the 
consideration money is a term of the 
contract evidenced by the pro-note. As I 
venture to think that it is not so, in my 
opinion S. 91 does not stand in the way 
of the plaintiff recovering his money on 
proof of the advance of the money to the 
defendant. 

(15) [19061 28 All. 298=3 A. L. J. 25=ri903) 

A* W. N. 9. 

(16) [19121 34 All. 158=13 1. C. 138. 

(17) [19001 24 Bom. 360=2 Bom. L. R. 25. 

(18) A. I.R. 1928 Pat. 426=111 I. 0. 482=7 

Pat. 845. 

(19) [19191 10 L. B. R. 54=54 I.G. 84 (F.B.). 
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is quite clear that the plaintiff had 
no intention to evade the stamp duty. 
So when the appeal was being argued 
before us I felt that it would be a case of 
peculiar hardship on the plaintiff if he is 
debarred from getting any relief. I am 
glad that the conclusion w'hich I have 
reached on the question of law coincides 
with iny feelings and avoids the hard- 
ship which would o:herwise arise. 

The answer therefore which I would 
give to the question referred to the Full 
Bench is that in spite of the provisions of 
■S. 91, Evidence Act, it is open to the 
party who has lent money on terms re- 
jcorded in a promissory note, which turns 
iout to bo inadmissible in evidence for 
want of proper stamp duty, to recover 
:his money by proving orally the advance 
of the loan. It should bo noted that the 
answer given is not exactly in the terms 
of the question referred by tlio Division 
Bench. As the (luestion stands I have no 
doubt that in the circumstances stated in 
the question, oral evidence to prove the 
terms of the contract is inadmissible. 

Wazir Hasan, C. J. — I have had the 
. advantage of reading tlie judgment of my 
learned brother Srivastava, J., and I 
generally agree with him. 

The pro-note in question is inadmis- 
sible in evidence by reason of S. 35. 
Stamp Act, 1899. I would here assume 
That tlie contractor loan cannot be proved 
by oral evidence because of the jnovisions 
of S. 91, Evidence Act 1872. But does 
the conclusion necessarily lead to the 
dismissal of the plaintiff’s claim in its 
entirety? I think not. 

The oral ovidouco wliichhas been accop- 
tel by the lower appellate Court as true 
proves that the defendant came to the 
plaintiff s house with a blank form of 
pro-noto. The evidonco read as a whole 
also establishes the inference that the 
plaintiff paid the sum of ]\s. 700 to 
the defendant at tlio latter’s request. 
Further tiie fact of payment of that sum 
of money by the idaintiff to the defen- 
dant is established both from the evi- 
dence arising out of the receipt (Ex. l) 
executed by the defendant and the find- 
ing of the lower appellate Court that the 
plaintiff did pay to thodofondant the sum 
of l\s. 700. The i)rooiso question for 
determination therefore is whether on 
proof of the facts and circumstances 
stated above the plaintiff is entitled to a 


Bakiish (FB) (Wazir Hasan, 0. J.) 1932 

decree for the return of the Es. 700 or 
not. There is a large number of cases deci- 
ded in England bearing on S. 4, of the 
Statute of Frauds. According to that sec- 
tion no action can be brought upon a con- 
tract of the nature described therein un- 
less the agreement upon which the action 
is brought or*some memorandum or no^ 
thereof is in writing and signed by the 
party to be charged. Yet even in the 
absence of such a writing Courts of equity 
have granted relief on the doctrine of the 
performance: Maddisou v. Aldersoii (20). 
Also see the leading case of Lester v. 
Foxcroft and the notes thereunder in 
White and Tudor’s Leading Cases, Yol.II. 

There is another class of cases equally 
large in number in which Common law 
requireil a contract under seal, yet in the 
absence of such a contract relief was 
granted on the ground of promise im- 
plied by law and arising out of executed 
consideration: see the decision of the 
Court of appeal in Laivford v. The Bille- 
ricai/ llural District Coti 7 icil (21). Vau- 
ghan ^^illiams, L. J., in his judgment in 
that case says: 

I want to say before I conclude that a con- 
tract to pay has been implied, alter considera- 
tion executed and benefit accepted in a variety 
of cases in which there has been no contract 
under seal. Cases have arisen and been decided 
with regard to money bad and received and 
goods sold and delivered as in De Grave v. 3fo»- 
inoutJi Corporation (22), That was a nisi prius 
decision, but it is referred to in the judgment of 
subsequent cases as an authority. There are 
also tho cases of an action of indebitatus assum- 
psit. which frequently arose, and also of actions^ 
for use and occupation, and cases in which the 
tenant was suing the corporation on the basis of 
his position as tenant.” 

I am of Opinion that the principle of 
these cases applies to the present case. 

1 have no doubt in my mind that it is a 
correct proposition of law that if a per- 
son knows that money is being paid for, 
his l enefit with an expectation that it' 
will be repaid and in those circumstances 
he receives tho payment an action forj 
money had and received would lie as ifj 
it were a debt: see tho observations o([ 
Bowen, L. J., in Faickc w Scottish Jm- 
perial Insnroncc Co. (28) at pp. 260 
and 251. 

I 20 ) A. C.'-i73=62 B. 787=40 

L. T. S08=81 W. R. $20=47 J.T. $21. 

(21) [1903] 1 K. r>. 772=72 L. J.K. B. 554=$S 
L. T. 317=51 \Y. R. GS0=67 J. P. 245=1 
L. G. R. 636=19 T.L.R. 822. 

(22) H$30l 4 C. r. 111. 

(23) [1SS7] 84 Ch. D. 234=56 L.J. Ch. 707= 
50 L.T. 220=85 W.R. 143, 
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In the notes to Lampleigh v. Braith- 
VJait ( 24 ), I find the following passage: 

“In equity if A’s money is used by B or B's 
agent to pay B s debt, then A may recover from 
B the amount so paid IBannatipie v. Maciver 
Reversion Fund C-o. v. Maison Gosway (26,^ 
and it may be that the same result would be 
reached at law by an action for money had and 
feceived.” 


Pollock, C.B., in Brittain v. Lloyd (27) 
says: 

For it is clear, that if one requests another 
to pay money for him to a stranger, with an 
express or implied underbaking to repay it, the 
amount wheu paid is a debt due to the party 
paying from him at whose request it is paid, 
and may bo recovered on a count for money 
paid, and it is wholly immaterial whether the 
money is paid in discharge of a debt due to the 
stranger, or as a loan or gift to him; on which 
two latter suppositious the defendant is relieved 
from no liability by the payment. The request 
to pay, and the payment according to it, consti- 
tute the debt; and whether 'the request be direct, 
as where the party is expressly desired by the 
defendant to pay, or indirect, where he is placed 
bj' him under a liability to pay and does pay 
makes uo difference.” 


The law is stated in Halsbury’s Laws 

of England, Vol. 7, p. doS. in the follow- 
ing words; 

“Where a payment is made at the request of 
another a promise to repay the amount will be 
implied, even though the person at whose request 
the payment was paid has not thereby been 
relieved from any legal claim.” 

It need hardly be said that it makes 
no difference in principle whether the 
payment is made to the person who makes 
the request or to a third party. 

It appears to me that the ground of 
my opinion as expressed in the preceding 
paragraphs of this judgment is wholly 
covered by the provisions of S. 70, Con- 
tract x\ct 1872. That section is as 
follows: 

“Where a person lawfully does anything for 

another person, or delivers anything to him not 

intending to do so gratuitously, and such other 

person enjoys the benefit thereof, the latter is 

bound to make compensation to the former in 

respect of, or to restore, the thing so done or 
delivered.” 


There is no doubt in this case that the 
payment of the sum of Rs. 700 by the 
plaintiff to the defendant at the latter’s 
request was a lawful act and from the 
circumstances of the case and the evi- 
dence relied upon by the lower appel- 
late Court the inference is inevitable 
t hat the ac t was not intended to be done 
( 21 ) 1 Sm. L. C. 13th Edn. 157. 

(25) [19061 1 K. B. 103=75 L. J. K. B. 120=94 
L. T. 150=54 W. R. 293. 

(26) [1913] 1 K. B. 364=82 LJ.K.B. 512=103 
L.T. 87=57 S. J. 144, 

(27) 14 H. & W. 762=15 L. J. Ex. 43. 


gratuitously by the plaintiff. It follows 
that the defendant is bound to make 
compensation to the plaintiff in respect 
of the payment. I have assumed here 
that the onus of proving the negative 
proposition of “not intending to do so 
gratuitously’’ is on the plaintiff though 
I have grave doubts as to the correctness 
of the assumption particularly in a case 
where payment is made by the plaintiff 
at the request of the defendant and the 
circumstances show that the plaintiff 
expected repayment. 

The analogy of antecedent debt” ap- 
plied in Nazir Khan v. Ram Mohan (5) 
seems to me with due respect holly 
misleading. The expression “antecedent 
debt’ I is altogether a creature of case law 
and the observations of their Lordships 
of the Judicial Committee in Brij Narai7i 
V. Mangla Prasad (28) to the effect that 
to constitute a valid antecedent debt 
there^ must be antecedency both in time 
and in fact have no application in my 
opinion to a case of this nature. An oral 
contract of loan may be wholly or jiartly 
executed as soon as it is completed and 
the parties may choose to reduce it to 
writing after a long interval of time. 
But once it is reduced to writing the only 
evidence, admissible in proof of it is the 
writing. The written contract therefore 
wholly displaces the oral contract in so 
far as the manner of proof is concerned. 
On that reasoning and on the assumption 
that S. 91, Evidence Act 1872, applies 
it follows that no proof can be given of 
the contract if the writing happens to 
be inadmissible in law and the distance 
of time between the oral contract and 
the writing will make no difference. 
Another case may be of an oral contract 
of loan followed by a written contract 
after an interval of a day or two. In 
either case in my opinion if S. 91, Evi- 
dence Act 1872, is applicable oral evi- 
dence is not admissible in proof of the 
contract. 

My answer to the question is that oral 
evidence in proof of the terms of thei 
pro-note is not admissible bub relief can 
be given to the plaintiff for the return of 
the sum of Rs. 700 on the ground stated 
above. 

Raza, J. — I have had the advantage of 
r eading the judgments of the Hon’ble 

(2S)A. I. R. 1924 P.C. 50=77 1. C. 689=51 
I.A. 129=46 All. 95 (P.C. ). 
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Chief and my learned brother, 

Srivastava, J. 

I am of the same opinion, I can find 
nothing that I may usefully add to their 
judgments. 

I agree that the question referred to 
the Full Bench h as to he answered in the 
way that my learned brother, Srivas- 
tava, J., has stated in his judgment. 

licfcrence answered. 
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Baza and Srivastava, JJ. 

Ookaran and others — Accused — 
cants. 


Appli- 


V. 

Opposite Party. 

Criminal Eovn. Appln. No. 132 of 
1031, Dceidetl on 1st March 1932, against 
order of Dist. Magistrate, Bahraich, D/- 
d4th August 1931. 

(o) Criminal P. C. (1898), S. 439— 
Limitation — No limitation is prescribed — 
Revision filed after period allowed for ap- 
peal—Applicant should explain delay. 

There is no rule of law that a revision must bo 
filed witliin the period allowed for an appeal. 
But the Judge may regard that period as a stan- 
d.ird of reasonable time within which applica- 
tions for revision should ordinarily bo filed. When 
an application for revision has boon made after 
tlie expiry of that period, the Conrt should ask 
the applicant to give reasons for the delay and if 
those reasons aro not sutVicicnt the Court can 
dismiss the application. [V 242 C 21 

^ (b) Criminal P. C. (1898), S». 256 and 
262 (1)— Summary trial in warrant case— No 
charge framed — Further cross-examination 
cannot be claimed as of right. 

In summary trial of a warrant case, an ac- 
cused is not entitled to claim as of right, the 
op[Kirtunil v of recalling prosecution witnesses for 
further cross-examination when no formal charge 
is framed and ho is not required to plead in res- 
pect of it: .-I. I. R. l‘V2r. How. 220, Bel. on ; 
A. I. R. 1927 Mad. 78, not Fvll. [V 243 G 21 

(c) Criminal P. C. (1898), S. 256 — Non- 
compliance does not vitiate trial and can be 
cured by Criminal P. C., S. 537— (OM/er). 

The provisions contained in S. 250 are merely 
directory and aro not provisions relating to the 
mode of trial, but only lay down a rule of proce- 
dure, and therefore a noncompHiinco of these 
provisions is no more than an irregnlavity in 
procednro which can ho cured hv S. 6:17 : AJ.R, 
1927 All. 217 and .1././;. 1920 ijah, 165, A’W. on. 
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li. P. Bahadurji—ior Applicants. 

(7. ][. Tho7nas — for tho Crown. 

Order. " This case was referred by 
one of us to a Bench in view of the con- 
tliefc in the decisions of some of the High 
Courts on the questions of law arising 
for dotorininatiou in it. 

Tho applicants wore tried summarily 


and convicted on loth July 1931 of 
offences under Ss. 506 and 143, I. P. C. 
by a Magistrate of the First Class in the 
Bahraich District. The applicants made 
an application in revision against the 
order of the trial Magistrate, which was 
dismissed by the District Magistrate of 
Bahraich on 14th August 1931. The pre- 
sent api)lication for revision was filed in 
this Court on 7th November 1931. 

A preliminary ol^jection has been raised 
by the learned Government Advocate that 
the application having been filed more 
than GO days after the order of th'e 
learned District Magistrate is barred by 
limitation. Reliance has been placed on 
a decision of this Court in Naim Aia v. 
Emperor (l) in support of the objection. 
This case seems to have been very much 
misunderstood. Instances have come to 
our notice in which applications for revi- 
sion have been thrown out summarily by 
the subordinate Courts on the ground 
that they were not filed within the period 
of limitation allowed for an appeal with- 
out the applicants being allowed even the 
opportunity to give their explanation for 
the delay, 

We would wish to take this opportu- 
nity to explain that the case does not 
seem to us to bo intended to lay down 
any hard and fast rule to the effect that 
applications for revision cannot be enter- 
tained if filed after the period allowed 
for an appeal. There can be no doubt 
that tho admission or nonadmission of an 
application for revision under S. 439, 
Criminal P. C., isa matterentirely within 
the discretion of the revisional Court. If 
an application for revision is made after 
unreasonable delay, that alone can he a 
sutlicient ground for the Court to reject 
the application. Though wo are not aware 
of any practice of this Court or of the late 
Judicial Commissioner's Court to refuse 
to admit applications for revision made 
after tho period of limitation prescribed 
for an apj^oal. yet it would not be unreason- 
able to regard the period prescribed for 
limitation in the case of api^eals as a 
standard of reasonable time within which 
applications for revision should ordi- 
narily he filed. All that Pullan, J.. seems 
to us to have intended to lay down in 
A^iim .'Ifa V. Ejnpcror (l) was that when’ 
an application for revision has been made' 
after the expiry of tho period allowed for] 

(1) A. I. R. 1980 Oudh 401=126 I. 0. S95— SI 
Or. L. J. 1012. 
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an appeal the Court should ask the ap- 
plicant to give reasons for the delay and 
if those reasons are not sufficient the 
iCourt can dismiss the application. The 
application in the present case was made 
nine days after the i)eriod prescribed for 
an appeal. We are satisfied with the ex- 
planation given for this delay of nine 
days, and would therefore proceed to dis- 
pose of the application on its merits. 

It is pointed out by the learned coun- 
sel for the applicants that when the pro- 
secution evidence was closed, the appli- 
cants applied for an opportunity to fur- 
ther cross-examine the witnesses for the 
prosecution whose evidence had been re- 
corded, but this opportunity was refused 
to them by the trial Magistrate, It was 
contended that the Magistrate was bound 
to follow the procedure prescribed by 
b. 256 (l), Criminal P. C. It was argued 
that this violation of an express provi- 
sion of law as to the mode of trial consti- 


tutes an illegality which vitiates the 
trial. The learned District Magistrate 
disallowed this contention on the ground 
that the Magistrate’s failure to comply 
with the provisions of S. 256, Criminal 
P. C. amounts to no more than an 
irregularity in procedure, and was cured 
by S. 537, Criminal P. 0., inasmuch 
as the applicants had already cross- 
examined the prosecution witnesses at 
length and there is nothing to show 
that the irregularity in question had oc- 
casioned any failure of justice. The two 
questions therefore which arise for deter- 
mination are; (l) whether the Magistrate 
trying the case summarily is bound to 
follow the procedure prescribed by S. 256 
and to allow the accused a further op- 
portunity for cross examining the pro- 
secution witnesses if they wish to do so, 
and (2) if so, whether the defect can be 
remedied by S. 537, Criminal P. C. 


On the first question it was pointed 

out on behalf of the applicants that 

S. 262 (1), Criminal P. C., provides that 

in the case of a summary trial 

“the procedure prescribed for warrant cases 
shall be followed in warrant cases, except as 
hereinafter mentioned. " ^ 


It was also pointed out that as the 
present case was a warrant case, the 
Magistrate was bound to give the appli- 
cants opportunity to further cross-exa- 
mine the prosecution witnesses as pres- 
cribed by S. 256, Criminal P. C. The 
question is nob altogether free from diffi- 


culty as is evident from the conflict in 
the decided cases on the point. The 
terms of S, 262 as quoted above show 
that as a general rule the procedure 
prescribed for warrant cases shall be fol- 
lowed in those cases, even though the 
trial is summary. It is also clear that 
the section contemplates exceptions to 
this general rule. One of these excep- 
tions is to be found in S. 263 which pro- 
vides that in cases like the present 
where no appeal lies, the Magistrate 
need not record the evidence of the wit- 
nesses or frame a formal charge. The 
result therefore is that the provisions of 
S. 254 relating to the framing of the 
charge in warrant cases were inapplicable 
to the present case. S. 255 provides 
that the charge framed under the previ- 
ous section shall be read and explained 
to the accused, and he shall be asked 
whether he is guilty or has any defence 
to make. S. 256 lays down tliat if the 
accused refuses to plead or does not plead, 
or claims to be tried, he shall be required 
to state whether lie wishes to cross- 
examine any of the prosecution wit- 
nesses, whose evidence has been taken. 
In a case like the present where no 
charge is framed it is obvious that there 
is no occasion for the charge being read 
and explained to the accused and his be- 
ing asked whether he is guilty or he has 
any defence to make in the terms of 
S. 255. It follows that the opening 
words of S. 256, namely: 

“if the accused refuses to plead, or does not 
plead, or claims to be tried,” 

can have no application to such a case. 
We are therefore of opinion that the ac- 
cused is not entitled to claim, as of right, 
the opportunity of recalling prosecution 
witnesses for further cross-examination! 
when no formal charge is framed and he! 
is not required to plead in respect of it. 
We are in full agreement with the opi- 
nion expressed by Madgavkar, J. in Umaji 
Krishnaji y. Emperor (2), on this point. 

It is not possible for us to improve upon 

the reason given by him in the following 
words: 

“The charge gives clear notice of the mind of 
the Court prima facie on the materials as they 
exist and in case the charge suggests to the 
defence any other witnesses or any further ques- 
tions that right is given. Where there is no 
such charge, the defence has no other materials 
than it already possessed and the need to recall 
witnesses does not exist.” 

(2) A. I. R. 192G Bom. 226=93 I. C 159= 

27 Cr. L. J. 431. 
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In rc littju AcJiari (3) Jackson, J,, 
dissented from the opinion expressed by 
Mad^avkar, J., in the case referred to 
above. It would be enough to say that 
%ve find ourselves unable to agree with 
his o])iniou. 

In view of the opinion formed by us 
on the first question the second question 
does not arise. We are however inclined 
to agree with the opinion exjiressed in 
E7n2)eror v. Chhajju (4) and Ghasiti v. 
Emperor (5), that the I)rovision5 con- 
tained in S. 250, Criminal P. C., are 
merely directory, and aie not provisions 
lelating to the mode of trial, but only 
ia\ down a rule of i)rocedure, and there- 
|fotc a noncompliance of these jnovisions 
IS no more than an irrcgularitv in luo- 
ccilure which can be cured by S 537 
Criminal P.C. 

1 ho .iccusctt in the present case had as 
.1 mattei of fact, cross-examined the pro- 
secution witnesses when they were pro- 
duced at length. Jlie case was a very 
1 -otly one and the sentence passed was 
not aiqiealahlo. It is not therefore i)os- 
sihlo fo say that the Magistrate’s refusal 
to recall the lu'osccution witnesses for 
cross-examination has in fact occasioned 
any failure of justice. 

Wo can therefore see no cause to in- 
terfere and dismiss tins application, 

K .1 }>pl .’('u ti on fl isjH issed . 

(:0 A. I. U. prj7 Mad. I. C. 

e r. Ij. -f. 1J=.70 Mad. 7 JO. 

(1) .\. 1. K. iq'.!7 All. '2l7=:P0i.o. 1029=28 
t r. L. J. 229=19 All. lUO. 

(a) A. I. K. 1929 Lab. 155=93 l.C. 72=27 
Cr. ]j. J. 109=9 Lal). 564. 
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Ra/.a and Kiscu, Jd. 

Budilin La! and —Plaint ills 


Appellants. 


v. 

and others 


Pefoiidauts 


Iinvi Sahai 
Respondents. 

Second Apjteal No. 171 of 1931, .Do 
cided on 4(h April 1932, against deore 
of Suh-Judge, ^lalihabad, Lucknow, D 
Idtli !M:u‘ch 1931. 

(a) Provincial Insolvency Act (5 of 1920 
S. 28 (2) and (4)— Property acquired by ad 
judicated insolvent also vests in receiver- 
Hence transfer of such properly is void- Pro 
vincial Insolvency Act (1920), S. 53. 

Words of S. 2S are inqvrafive! The Act make 
no t ifiercncc betwocn pronortv Mousing to tli 
insolvent wbo.i tbo order of adjudicatimi is mad 

PI ^ proiHu-tv mentioned i 

U. -ip All tho prorerty of the insolvent vest 
in tl.c Court or receiver as soon as the order c 


adjudication is made. Transfer of after-acquired 
property made by insolvent is therefore a nullity. 
The deeds of such transfers being void, those who 
base their title on such deeds have no locus 
standi to maintain a suit as they acquire no 
title to the property by such transfers : A. J. B. 
1927 P. C. lOS ; 31 Mad 493 ; A. J. P. 1924 AZ?. 
341 {F.B.) and A. I. P. 192G Bang. 179, Bel on. 

[P 245 C 2] 

(b) Civil P. C. (1908), S. 151-Questions 
affecting case in limine. 

A Court has inherent power to take cognizance 
of questions which cut at the root of the subject- 
matter of controversy between the parties. 

[P 246 C 11 

(c) Practice— Second Appeal — New ground 
cannot be raised. 

Where the question of possessory title is neither 
raised in the lower Courts, nor in the memo of 
appeal, it cannot be allowed to be raised in 
second appeal. [V 240 C 1] 

Itadha Krislnia and E. K. Bose — for 

Appelluntd. 

Ryder Iluscin and L. S. Misra—iov 
Respondents. 

Judgment. — These three Second Ap- 
peals (Nos. 171 to 173 of 1931) arise out 
of two suits wliiclt were instituted in the 
Court of the Munsif, (South) Lucknow on 
31sb May 1930. 

The facts relevant to these appeals 

may be very shortly stated. The dis- 

« 

puto in these cases relates to a Iniilding 
in Husainganj, Luckno\y. It appears 
that there is a Shiwala (Hindu temple) 
between the northern and southern por- 
tions of the building. The plaintiffs base 
their title on two sale deeds executed by 
one Kamal Lal, son of Ram Lal of Gaya, 
on 12th September 1929, They brought 
two suits for possession of the property 
on the basis of the sale deeds against 
three persons, namely Ghasitey, Durga 
Prasad and Ram Sahai. Tbo plaintiffs’ 

claim was resisted by the defendants on 

% 

yarious grounds. The learned Munsif 
decreed the plaintiff’s claim in both the 
suits on 15th December 1930, and awar- 
ded Rs. 25 as damages also to the plain- 
tiffs against Durga Prasad, 'defendant 2, 
in Suit No. 134, 124 of 1930. The defen- 
dants appealed and their appeals were 
allowed by the loarnod Subordinate Judge 
of Malihaiiad at Lucknow on 10th March 
1931. The plaintiffs have come to this 
Court in second appeal. 

The crucial question in these cases is 
the competency of Kamal Lal to transfer 
the property in suit to the plaintiffs after 
ho had been adjudged an inselvont' and 

the property had vested in the insol- 
vency Court. The learned Munsif held 

that though Ram Lal and Kamal Lal 
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were adjudged insolvents in 1919 and 
their property, including the property in 
suit had vested in the insolvency Court, 
Kama! Lai was competent to sell to the 
plaintiffs the property of which he had 
become divested by order of al judication. 
The learned Subordinate Judge took a 
different view. He held that by the 
order of adjudication the whole right, 
title and interest of the insolvent became 
vested in the insolvency Court; and the 
insolvent, who had no saleable interest or 
title left in him, could not pass any title 
to the plaintiffs. The sale deeds were 
therefore void and the plaintiffs did nob 
acquire by their purchase any title to 
the property and had no locus standi to 
maintain the suits for possession of the 
property. 

In our opinion the judgment of the 
dearnod Subordinate Judge is quite cor- 
rect. The view taken by the learned 
Subordinate Judge is supported by the 
following authorities : Sandarappa Ayar 
v. Aritnachella Chettiar (l), Gohind Bam 
v. Kunj Beliari Lai (2) at p. dOl 
{of 46 AIL) and jSIa PJiaw v. Mating Ba 
Thaw (3). The view of the Rangoon 
High Court finds ample support in the 
decision of the Privy Council in Kala- 
chand BoAierji v. Jagannath Marwari (4) 

in the following words : 

“ The moment the inheritance devolved on the 
insolvent Amulya, who was still undischarged, 
it vested in the receiver already appointed and 
he alone was entitled to deal with the equity of 
redemption. The alternative in the section ap- 
plicable to vesting in the Court was no doubt 
inserted to provide for the case of a receiver not 
being appointed at the same time as the adjudi- 
cation of insolvency was made and to foreclose 
an argument that vesting was suspended until 

the actual appointment of a receiver The 

Court only acts through a receiver, and any 
estate acquired by or devolving on an insolvent 
is vested in him as from the date of the acquisi- 
tion or devolution, whatever the date of the 

receiver’s actual appointment That the 

rights of a secured creditor over a property are 
not affected by the fact that the mortgagor or his 
heir has been adjudicated an insolvent, is of 
course plain, but that does not in the least imply 
that an action against him may proceed in the 
absence of the person to whom the equity of 
redemption has been assigned by the operation 
of law. The latter alone is entitled to transact 
iu regard to it and he and not the insolvent has 
the sole interest iu the subject-matter of the suit. 

(1) L190S1 31 Mad. 493=13 H. L. J. 487. 

(•2) A. I. R. 192i All. 341=83 I. C, 403=46 
All. 398 (F.B.). 

(3) A. I. R. 192G Raug. 179=97 I. C. 221=4 
Rang. 125. 

(4) A. I. R. 1927 P. C. 108=101 1. C. 442=54 
I. A. 190=54 Cal. 595 (P.C.). 
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To him therefore must be given the opportunity 
of redeeming the property. ” 

The law appears to bo clear on fciiis 
point. Under S. 16 (2), Act 3 of 1907 : 

“On the making of an order of adjudication 
the whole of the property of the insolvent, save 
in so far as it includes such particulars (not being 
his books of account) as are exempted by the 
Civil Procedure Code, or by any other enactment 
for the time being in force, from liability to 
attachment and sale in execution cf a decree 
shall vest in the Court or iu a receiver as here- 
inafter provided ” 

Under 01. (4) of the same section ; 

“All such property as may be acquired bv or 
devolved on the insolvent after the date of an 
order of adjudication and before liis discharge 
shall forthwith vest iu the Court or receiver 

y } 

Section 28, Gls. (2) and (4), Act 5 of 
1920, corresponds to 3. 16, Gls. 2 and 4, 
Act 3 of 1907. The words of the section 
are imperative. The Act makes no dif-^ 
ference between property belonging to! 
the insolvent whan the order of adjudica- 
tion is made and the after-acquired pro- 
perty mentioned in Gl. (4). All the pro-i 
perty of the insolvent vests in the Courtl 
or the receiver as soon as the order of I 
adjudication is made. It follows there- 
fore that from the date of the order 
Kamal Lai and 5am Lai ceased to have 
any interest in the property. The pro-| 
perty was taken away from them and, 
became vested in the Gourt so that after! 
such vesting Kamal Lai cep«sed to be thel 
owner of the property in law and dealings 
by him with respect thereto became void. 
The transfer iu question made by him 
must be held to be a nullity and has no 
existence in the eye of the law. The sale 
deeds in question have therefore been 
rightly hold by the learned Subordinate 
Judge to be void. The plaintiff's who 
base their title on the deeds in question 
have no locus standi to maintain the suit 
when they acquired no title to the pro-| 
perty by purchase. 

The appellants contend that the plea 
relating to Kamal Lai’s insolvency was 
not taken in the first Gourt and should 
not therefore be accepted in dismissing 
the plaintiffs’ suits. It is true that 
though the defendants had in their 
defence questioned the title of Kamal Lai 
and his comiDetency to transfer the pro- 
perty in suit they had not specifically- 
pleaded that the transfer was void as 
it was made by an undischarged insolvent 
but the fact remains that they had taken 
the plea in the first Gourt in the course 
of arguments and that Court had allowed 
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the question to be argued and had given 
its decision on that point. The question 
was fully discussed at the hearing of the 
suits in the first Court and also at the 
hearing of the appeals in the lower appel- 
late Court. There is nothing to show 
that any objection was taken to the plea 
in question being argued and decided in 
the lower appellate Court. In fact the 
lower appellate Court had heard argu- 
ments on that ground of appeal only and 
had not heard arguments on any other 
point involved in the appeals. Tlie 
plaintiffs were not in anv wav taken bv 
surprise and the materials on record wore 
quite sufticient to enable tlieCourt to give 
a decision on the question under consi- 
deration. The question under considera- 
tion has tliroughout been understood to 
be a question of law. It should also be 
|borne in mind that the Court has an 
inherent power to take cognizance of ques- 
tions wliich out at the root of thesubject- 
imatter of controversy between the parties. 
Under these circumstances we think it is 
now too late for the plaintiffs to contend 
that the plea in question should not have 
lieen accejitod by the lower appellate 
Court in disposing of tlie Appeals. 

Tlio appellant’s learned counsel has 
drawn our attention to the fact that the 
learned Subordinate Judge has not con- 
sidered the question of damages which 
were awarded to the plaintiffs by the 
first Court against Durga Prasad, defen- 
dant 2. We have examined the record 
ft'r the puritose of deciding that question. 
Tlie plaintiffs’ witnesses Ilusaini (P. W. 
D) and Puddhu Lai (P. W. 10) have given 
ovidonco on that point. Wo are not 
satisfied with tlioir evidence which 
appears to bo vague and inconsistent and 

does not establish that anv bricks or iron 

% 

sheets we»*e removed or taken awav bv 

• ■ 

defemlant 2. We are not i>repared to 
hold on their ovidonco that defendant 2 
is liable for the damages claimed. 

Tlie appellants’ learned counsel at- 
tempted to raise the (luestion of posses- 
sory title in arguing the ajipoals before 
us, hut no such ]doa was taken in the 
lower Courts. The memorandum of 
appeal also does not raise any such ques- 
tion. It appears that the whole object 
of those suits was to have the question 
of title decided and the defendants’ pos- 
'sossiem was not denied. The plaintiffs 
icannot therefore he allowed to raise the 
iquostion of iiosscssory title in second 


appeal. The result is that the appeals 
fail and must be dismissed. No case has 
been made out to disturb the 'judgment 
of the learned Subordinate Judge. We 
dismiss all the three appeals with costs 
throughout. 

b.R./r.k. Apj^eah dismissed,. 
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Wazir Hasan, C. J. and Kisch, J. 

Mohd, Amir Mirza Beg — Judgment- 
debtor — Appellant. 

v. 

Gatiri Nath and others — Defendants — 
Respondents. 

Execution Decree Appeal No. 45 of 
1931, Decided on 2nd March 1932, 

(ft) CiyiJ P. C. (1908), S. 11 — Execution 
proceedings — Judgment-debtor not appealing 
against order on application by decree- 
holder — He cannot raise same objection (of 
limitation) in subsequent application for exe- 
cution. 

Where a judgment-debtor does not appeal from 
an order passed on an application for execution by 
the decree-holder and allows it to become final 
it debars him from raising the same objection as 
to limitation, which he had raised on the previ- 
ous application and that order acts as res judicata 
in a subsequent proceeding by the decree-holder 
applying for execution. (P 247 C ll 

(b) Civil P. C. (1908), S. 11 — Case law con- 
flicting — Decision on point of law does act 
as res judicata. 

Where tho case law on a certain* point is con- 
flicting and the lower Court’s conclusion is in 
agreement with certain decided cases it cannot 
be said that the conclusion on that point reached 
by the lower Court is wrong. And it does conse- 
quently operate as res judicata: Ca^s^s deferred, 

[V 247 0 1] 

M. L. Tiwari — for Appellant. 

Nadha Krishna — for Respondents. 

Judgment. — This is tho judgment- 
debtor’s appeal arising out of execution 
proceedings and from the order of the 
Subordinate Judge of Sitapur, dated 4th 
May 1931. The only point urged in sup- 
port of the appeal is that the application 
for execution in pursuance of which these 
proceedings have arisen is barred by the 
12 years’ rule of limitation provided by 

S. is, Civil P. C. 

There is no doubt, and it is agreed, 
that it would bo so barred but for tho 
effect of an order made on a previous 
occasion by a Court of competent juris- 
diction between the same parties on 11th 
December 1924. If that order has the 
effect of res judicata against tho conten- 
tion now urgeii the appeal must be dis- 
missed. Wo are of opinion that it has 
such an elYoot. Tho order was passed 
when tho 12th application for execution 


1932 


Ausan Singh v. Emperor 


■was made by the decree-holder. Against 
that application objection as to the bar 
of limitation was taken by the judgment- 
debtor on the same ground on which it is 
taken now. The Subordinate Judge of 
Sitapur held that it was not so barred by 
reason of the provisions of Ss. 15 and 20, 
Limitation Act, 1908. The judgment- 
debtor did not appeal from that order and 
there is no doubt that it has become final 
between the parties. As such we think 
that it debars the judgment-debtor from 
raising such objection again as he has 
done in the present instance. 

It was urged that as the order was a 
decision on a point of law and as that 
decision was wrong there is no res judi- 
cata. We are unable to accept this argu- 
ment in the form in which it is put. A 
Bench of this Couit has recently decided 
in the case of Ganeshi Lai v. Imtiaz Ali 
(l) that the bar of limitation provided by 
S. 48, Civil P. C,, is not controlled by 
the provisions of S. 15, Limitation Act. 
On the other hand, there is another deci- 
sion of the same Court in Dhan Dei v. 
Kashmiri Bank Ltd.^ Fyzabad (2), which 
lays down a different point of view. 
There is a decision of the late Court of 
the Judicial Commissioner of Oudh in 
Mohammad Abdul Karim v. Newaz Singh 
(3) which supports the view taken in the 
latter case. In this state of case law we 
cannot affirm the proposition advanced 
before us that the order dated 11th De- 
cember 1924 was necessarily a wrong 
order. The appeal fails and is dismissed 
with costs. 

k.n./b.k. Appeal dismissed. 

(1) A. 1. B7i 931 Oudh 351=:13J I. 0. 257. 

(2) A. I. R. 1932 Oudh 69=134 I. G. 878. 

(3) [19101 13 0. C. 303=8 1. 0. 377. 
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Srivastava and Nanavutty, JJ. 
Ausan Singh and others — Appellants. 


V. 

Kmperor — Opposite Party. 

Criminal Appeal No. 17 of 1932, De- 
cided on 8th March 1932, against order 
of Sess. Judge, Hardoi, D/- 13th Decem- 
ber 1931. 


(a) Criminal P. C. (1898), S. 162 — State- 
ment to police by prosecution witness can- 
not be admitted in evidence to convict ac- 
cused — Accused can use it for cross*examin* 
ing that witness. 

A statement made before the police by a prose- 
cution witness can be utilized solely 
cused for the purposes of cross-examination and 
for discrediting the testimony of that Crown 


by the ac- 
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witness. Such a statement made before the 
police officer is not evidence upon which the con- 
viction of an accused person can be founded. 


(b) Penal Code (1860), Ss. 304 and 149 — 
Riot causing death of person — Accused ring- 
leader of one faction — Sentence of trans- 
portation for life reduced to one for ten 
years’ rigorous imprisonment. 


The accused had been a ringleader of one of 
the parties causing a riot during which one 
person had been killed. The guilt of the accused 
had been proved beyond any reasonable doubt. 

_ Held: that the sentence of transportation for 
life was excessive and should be reduced to 
rigorous imprisonment for ten years. [P 248 0 2] 

Jagannath Prasad Cliaiidhri and P. N. 
Chaudhri^ioY Appellants. 

n. K. Ghose — for the Crown. 


Judgment. — Ausan Singh, Munshi 
Singh, Kesho Singh and Tikam Singh 
have appealed against the convictions and 
sentences passed upon them by the 
learned Sessions Judge of Hardoi in a 
case of riot and murder. 

We have heard the learned counsel for 
the appellants as well as the learned 
Government Advocate and perused the 
evidence on the record. It is not denied 
by the learned counsel for the appellants 
that a serious riot did take place in which 
Raghubar lost his life; and it is further 
admitted that Ausan Singh and Munshi 
Singh were present at the time of the 
occurrence. 


The learned Sessions Judge of Hardoi 
has written a very detailed and exhaus- 
tive judgment and the only comment we 
wish to offer upon it is that in his desire 
to be scrupulously fair to the accused the 
learned Judge has been oversfcrict in his 
criticizms of the evidence of the prosecu- 
tion witnesses and has thus furnished a 
very useful handle to the learned counsel 
for the appellants to attack his judgment 
with the help of the very strictures 
passed by the Judge himself upon the 
prosecution witnesses. 

We will first take up the question of 
the guilt or innocence of the two appel- 
lants Kesho Singh and Tikam Singh. The 
medical evidence shows that there was 
only one contused wound on the top of 
the head of the deceased Raghubar and 
there were two other incised wounds and 
that death was due to shock and haemor- 
rhage from these three injuries. The 
evidence of Naurang Singh and Bhupat 
has for the most part been disbelieved by 
the learned Sessions Judge. The evi- 
dence of Durga is in our opinion not 
very reliable in view of his own state- 
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TTient in the Court of the committing 
Magistrate that he knew nothing about 
these two accused Kesho Singh and Tikani 
Singh. The prosecution witnesses Bhag- 
wan Singh and Sol)lia Ram do not impli- 
cate these two appellants Kesho Singh 
and Tikam Singh in the Court of the 
Sessions Judge, and it was a serious mis- 
take on the part of the learned trial 
Judge to utilize the statements made by 
these witnesses before the investigating 
police ollicor in the course of the police 
investigations and to take them into con- 
sideration as substantive evidence. A 
statement made before the police by a 
prosecution witness can be utilized solely 
b\ the accused for the purposes of cross- 
examination and for discrediting the 
testimony of that Crown witness. Such 
a statement made before the police oHicer 
is not ovidenco upon which the convic- 
tion of aa accused person can he founded. 
This being tho state of the evidence of 
t!ie prosecution witnesses, wo are clearly 
of opinion that the guilt of those two ap- 
liellants Kesho Singh and Tikam Singh 
has not been brought home to thorn and 
in view of all tlie circumstances of tho 
case we think it just and fair to give 
tiiein tho honetit of the serious doubts 
that wo entertain as regards their partici- 
pation in this riot. Wo accordingly 
allow tiio appeals of Keslio Singh and 
Tikam Singh, set aside tho convictions 
and sontoncos passed upon them by the 
lower Court and aciuit them of tho 
olTencos charged. 

Wo next turn to discuss tho case of t!ie 
other two aiipollants Ausan Singh anl 
Munshi Singh. IMunshi Singli is tlio 
nephew of Ausan Singh. Both ^Munshi 
Singh and .\usan Singh received injuries 
in tho courso of this riot and their pre- 
sence at tho time of tlio commission of 
tho riot is admitted by tliomsolvos. Wo 
do not boliovo tho story of these accused 
that they acted in tlio right of solf-do- 
fonco of person. No such case lias been 
ostahlishoil u]ion tho ovidenco adduced 
by those two appellants, Tho ovidonoa 
of Dwarka, P. W . lo, Naurang Singh, 
P. W. P2. and Burga. P. W. 11. fully 
proves to our satisfaction tho guilt of 
those two appellants. It is true that 
tliero is no montion in tho tirst report of 
Ausan having made use of anv spear 
(halam). It- is also true that there are 
onh two incised wounds on tho person of 

tho deceased Raghuhar whilst three per- 


sons Ram PrasaR Mahraj Singh and 
Ausan Singh are said to have used 
spears. ^ Whether Ausan Singh did actu- 
ally hit the deceased Raghuhar with a 
spear and caused him one of the injuries 
which proved fatal to Raghuhar or not, 
the fact remains that he was the ring- 
leader 'of one party and w'as primarily 
responsible for this serious riot which 
ended in tho death of Raghuhar. The 
guilt of Ausan Singh and Munshi Singh' 
has been established to our satisfaction 
beyond any reasonable doubt. The sen- 
tence of transportation for life passed 
upon Ausan Singh for the offence under' 
S. 304, I. P, C., read with S. 149, i 
I. P. C., seems to us to be excessive in 
the circumstances of the case and we 
would accordingly reduce that sentence of 
transportation for life to rigorous impri-- 
sonment for ton years. We would main-1 
tain the other sentences pissed upon 
this appellant under Ss. IIS and 307, 
I. P. C., as all those sentences are made 
to run concurrently with the sentence for 
tho offence under S. 304/149, I. P. C., 

and as they do not appear to us to bo 
excessive. As regards Munshi Singh, tho 
learned Sessions Judge has, in awarding 
sentence upon this accused, taken into 
consideration his age and the fact that he 
is a nephew of the principal offender 
Ausan Singh and in our opinion the sen- 
tences passed upon Munshi Singh by the 
learned Sessions Judge are very reason- 
able and if anything, err on the side of 
leniency: wo would therefore maintain 
intact all tho sontoncos passed upon Munshi 
Singii by tho learned Sessions Judge, 

The result is that we allow the appeals 
of Kesho Singh and Tikam Singh, acquit 
them of tho ollonces oliarged and order 
tlioir immediate release. We uphold the 
convictions and sentences passed upon 
Munshi Singh and dismiss his appeal. 
We uphold the conviction of Ausan Singh 
for tb.o offences charged against him. but 
in rospoet of tho offence under S. 304/149, 
I. P. C., wo reduce his soutonce from 
transportation for life to ten years* rigo- 
rous imprisonment, and we conSrm the 
convictions and sentenoos passed upon 
him in rospeeb of the other offences. To 
this extent this appeal is allowed; for 
(ho rest it stands dismissed. 

P.v. u.K. Oritfr oceordiHgfj/, 
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A. I R. 1932 Oudh 249 (1) 

Wazir Hasan, C. J. and Raza. J. 

Hukum Cliand Kasliwcil daxid auothev — ~ 
Applicants. 

V. 

Radha K.issen Moti RdlGhamaria and 
others — Opposite Parties. 

Civil Misc. Appln. No. 537of 1931, De- 
cided on 26th November 1931. 

Civil P. C. fl908). O. 45, R. 7— After ex- 
piry of lime for giving security under R. 7 
Court cannot extend time. 

Where a certificate for leave to appeal to the 
Privy Council has been granted but where though 
both the periods of time prescribed by 0. 45, 
R. 7 have expired the security under 0. 45, B. 7 
(1) (2) has not been furnished and where after 
the expiry of this period the applicants apply 
to extend the time to furnish the required secu- 
rity, the Court has no jurisdiction to extend 
such time: d. I. R. 1927 Bom. 217, {F.B.), Diss. 
from: A. I. R. 1923 Oudh 50; Oudh P.C. Appeal 
No. 1 of 1931, Rel. on., A. I. R. 1922 All. 43 ; 
A.I.R. 1924 Jllad. 44; A.I.R. 1927 Ratij. 20 and 
A. I. R. 1929 Pal. 431, Ref. [P 249 C 1, 2] 

S. C. Das for Applicants. 

H. R, Ghosh and N, P, Jjtlisra for 
Opposite Parties. 

^ Order. In these cases certificates for 
i leave to appeal to His Majesty in Coun- 
cil from a decree of this Court were gran- 
ted on 15th Ssptember 1931. Both the 
periods of time prescribed by R. 7, O. 45, 
jCivil P. C. 1908, have expired, but the 
^security required by Cl. (2), sub-R. (l) 
has not been furnished by the applicants. 
The applications before us have been 
made with a prayer that time may be ex- 
tended to furnish the required security. 
The question which has arisen for deci- 
sion is as to whether the Court has 
power to extend the time. In support 
of the applicants* contention reliance is 
placed on a Full Bench decision of the 
High Court at Bombay in Nilkanth BaL 
want V, Satchitanand Vidya Narsinha 
Bharati (l). The decision in that case 
is contrary to the uniform practice of 
this Court. The point was expressly 
decided so far back as 1922 by the late 
Court of the Judicial Commissioner of 

Oudh '\n Ashiq Ali w . Arjumunnnnissai^,). 
and the interpretation placed on R. 7 in 
that case has been accepted as correct 
and acted upon by the Chief Court also. 
The latest decision of our Court was given 
in the case of Tirhhatoan But v. Somesh- 

(1) A. I. R. 1927 Bom. 217=101 1. C, 555=51 
Bom. 430 (P.B.). 

{2) A. 1. R. 1923 Oudh. 60=70 I. C. 937=25 
0. C. 254. 
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war Butt (3). The appellant who failed 
to obtain an extension of time in the case 
just now mentioned afterwards made an 
application before their Lordships of the 
Judicial Committee for special leave to 

I . , e was granted but in 

granting the leave their Lordships of the 
Judicial Committee did not indicate that 
the interpretation which this Court had 
placed on the language of E. 7 (1), O. 45, 

C., was incorrect. Indeed the 

whole of our order is quoted in the order 
in Council dated 23rd July 1931, 

Tlie view which we now take and have 
taken on previous occasions is supported by 
the decisions of High Courtsat Allahabad: 
Ham Bhan v. Prag Narain (4); at Mad- 
ras: Kaohi Recldi v. Saki Reddi- AIR 

Surty 

V. i.S. Chettyar Firm, A.I.R. 1927 
^o,ng. 20; and at Patna: Eamala Eanta 
Singh V. Bindhu Mukhi Dassi; A. 1. R. 
1929 Pat. 431. Except the Bombay case 
to which reference has already been made 
there is no reported ease of any other 
High Court, so far as we are aware in 
support of the interpretation sought to 
be placed by the applicants in these 
cases. Accordingly we hold that we 
have no jurisdiction to extend the time 
for giving security and dismiss these ap- 
plications with costs. The certificates 

granted to these applicants will be can- 
celled. 

B.V./r.k. Order accordhigly , 

(3) Privy Council Appeal No. 1 of 1931 Deci- 
ded on 26th March 1931. 

(4) A. I. R. 1922 All. 43=65 I. C. 249=44 All 

216. 


A. I. R. 1932 Oudh 249 (2) 

Kisch, j. 

Ujagar Smgh — Applicant. 

V. 

Emperor-Opposite Party. 

Criminal Revn. No. 6 of 1932, De- 
cided on 10th February 1932, against 
order of Sess. Judge, Hardoi, D/- 23rd 
December 1931. 

(a) U. P. Excise Act (1910), S. 50 — Non- 
recording of reasons for suspecting presence 
of articles offending against Excise Act be- 
fore search though irregularity does not viti- 
ate proceedings. 

The non-recording of reasons for suspecting the 
presence of articles, in respect of which an 
offence against Excise law has been committed 
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before searcbiug the premises, although an irre- 
gularity is not one that vitiates the proceedings. 

LP 250 G 21 

(b) U. P. Excise Act (1910), Ss. 50 and 53 
— Sub-Inspector coming to know of illicit 
distillation going on in two places in village 
and proceeding with Head Constable and 
searching one premises himself and Head 
Constable searching another — There is no 
irregularity. 

If a Sub-Inspoctor deputes the Head Constable 
from the police station to conduct a search with- 
out a warrant without going to the place him- 
solf, tho searsh and arrest might be unlawful 
under Ss. 50 and 63. But whore tho Sub-Ins- 
pector comes to know -that illicit distillation is 
going on in two places in a village, tho object of 
th,: search might bo frustrated if the two pro- 
mises arc not searched simultaneously. Conse- 
quently where tho Sub-Inspector proceeds to tho 
village with the Head Constable and searches one 
of those premises himself while the Hoad Con- 
stable searches the other, such a procedure does 
not constitute an irregularity or at any rale such 
an irregularity as would justify interference in 
revision when there has been no miscarriage of 
justice. LP 250 C 2] 

,S. C, Das and J. N, Bayierji— iov Ap- 
plicant. 

IL G. Walford — for the Crown, 

Judgment. — In this case the appli- 
cant has been convicted by a First Class 
Magistrate of Hardoi under S. GO (f) and 
S. 63, United Provinces Excise Act 1910, 
and has been sentenced to six months’ 
rigorous imprisouraent under the former 
section and to three months’ rigorous im- 
prisonment under the latter section, the 
sentences to run concurrently. On ap- 
peal tlie learned Sessions Judge of Hardoi 
maintained tlie convictions, but reduced 
the sentence under S. GO (f) to throe 
Kionths’ rigorous imprisonment. As far 
as tho facts are concerned tliere is no 
doubt from tho evidence that articles for 
the manufacture of illicit liquor and a 
certain quantity of illicit liquor were 
found in tlio applicant’s heuso. It is 
contended on behalf of tho applicant that 
tho conviction of tho applicant is viti- 
ated for certain technical reasons. In 
the lirst place it is argued that the actual 
search and arrest without a warrant, 
having been carried out by a Head Con- 
stable and not by tho Suh-Inspectcr in 
charge of the polico station, was unlaw- 
ful under Ss. 50 and 53, Excise Act. In 
tho second place it is argued that the 
polico acted irregularly in not recording 
their reasons for suspecting that tho arti- 
cles in question wore in the applicant’s 
house. In t!io third place it is argued 
that the search was irregular inasmuoh 
as two respectable witnesses of tho loca- 
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lity were not called to witness the search, 
but two witnesses frem a village some 
miles away were brought as search wit- 
nesses. Lastly it is argued that as tho 
younger brother of the applicant lived in 
the same house it cannot be said that tho 
articles in question were in the possession 
of the applicant. 

All these points were raised before the 
learned Sessions Judge and in my opinion 
they have been adequately dealt with byv 
him. It has been held in a number of 
cases that the nonrecording of reasons 
for suspecting the presence of articles in 
respect of which an offence against the 
excise law has been committed before 
searching the premises, although an irre- 
gularity, is not one that vitiates the pro- 
ceedings. In the present case the Sub- 
Inspector who was taking action in the 
case explained that he did not record his 
reasons for want of time. The calling of 
witnesses from a certain distance has 
also been satisfactorily explained by tho 
fact that the witnesses of the locality 
were likely to be favourably disposed to- 
wards the applicant and unwilling to 
give evidence against him. Tho articles 
recovered show that distillation had been 
going on shortly before the search and 
the Courts below were no doubt right in 
holding that it was impossible for the ap- 
plicant not to have been aware that illicib 
distillation was going on in his house, or 
of the presence of the articles in question 
therein, and that such distillation was 
in fact going on with his knowledge and 
consent. 

The only point that requires a little 
consideration is the point raised with re- 
gard to the authority of the Head Con- 
stable to conduct tho search. If the Sub^ 
Inspector had deputed the Head Con- 
stable from tho police station to oondnot 
a search without a warrant without going 
to the village himself there might have 
boon some force in tho contention raised. 
In the present case the oircuinstanoes 
were peculiar. The Sub- Inspector had 
oomo to know that illicit distillation was 
going on in two places in the village andr 
the object of tho search might have been! 
frustrated if the two premises were noil 
searched simultaneously. He accordingly 
proceeded to the village with the Hoad 
Constable and searched one of those pre- 
mises himself while the Head Consbablw 
searched tho other. I am unable to holdl 
that such a procedure in the cdrcum4 
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jStances of the case constituted an irregu- 
larity. or at any rate such an irregularity 
as would justify interference in revision, 
when there has clearly been no niiscar- 
[riage of justice. In the last place it is 
argued that the sentence passed upon the 
applicant should be reduced to the period 
of 31 days rigorous imprisonment which 
he has already undergone. I have given 
this matter my careful consideration, but 
it seems to me that the learned Sessions 
Judge has already reduced the sentence 
to the minimum that could be considered 
adequate for the offence and I am not 
prepared to reduce it further. The ap- 
plication is accordingly dismissed. The 
applicant will surrender to his bail and 
serve out the remainder of his sentence. 

P . N . /r . K . Application disjn i ssed . 


Oudh 251 


A. I. R. 1932 Oudh 251(1) 

Srivastava, J, 

Emperor 

V. 

Mam Udit and others — Accused. 

Criminal Ref. No. 3 of 1932. Decided 
on 22nd February 1932. made by Sess. 
Judge, Gonda. 

Criminal P. C. (1898), S. 439 — Order of 
acquittal made without jurisdiction can be 
set aside — Consent cannot confer jurisdiction. 

An acquiescence or even consent cannot invest 
a Court with jurisdiction of which it is not other- 
wise possessed. The powers of the Court under 
S. 439 are very wide and though it cannot con- 
vert an order of acquittal into one of conviction 
yet there is nothing to bar the setting aside of 
order of acquittal when the order is one wholly 
without jurisdiction. [P 251 C 2] 

G. H, Thomas — for the Crown. 

S. S. Chaudhri — for Complainant. 

Moti Lai SaJcsena — for Accused. 

Judgment. — This is a reference by the 
learned Sessions Judge of Gonda recom- 
mending that the order passed by the 
Court oi Bench Magistrates acquitting the 
accused of an offence under S. 506,I.P.C. 
be quashed and retrial by competent 
Court ordered. The petition of com- 
plaint on which the prosecution was star- 
ted stated that the accused had quarrelled 
with the complainant and threatened to 
kill him. The Sub-divisional Magistrate 
of Utraula in whose Court the complaint 
was filed transferred the case to the 
Court of Bench Magistrates of Balram- 
pur. The accused were charged by the 
Bench Magistrates under S. 506, I. P. C. 


but were acquitted. It has been pointed 
out by the learned Sessions Judge that 
the petition of complaint as well as the^ 
evidence led on behalf of the prosecution- 
show that the accused had threatened the 
complainant with death. The offence is 
therefore triable only by a Court of Ses- 
sions, City Magistrate or Magistrate of the 
First Class. The Bench Magistrates who 
were invested only with powers of Second 
Class Magistrates had therefore no juris 
diction to try the case. It has been argued 
on behalf of the accused that the com- 
plainant never raised any objection against 
the jurisdiction of the Bench Magistrates 
during the trial. It is a well settled rula 
that any acquiescence or even consent! 
cannot invest a Court with jurisdiction of 
which it is^not otherwise possessed, 

It was also contended that there was 
no appeal by the Government and no in- 
terference should be made by this Court 
with the order of acquittal in the exer- 
cise of its revisional juiisdiction. The 
powers possessed by this Court under 
S. 439 are very wide. Though the Court 
cannot convert an order of acquittal into 
one of conviction yet there is nothing to 
bar the setting aside of the order of ac- 
quifctal, when the order is one wholly with 
out jurisdiction. I accordingly accept the 
reference and set aside the order of ac-i 
quittal dated 29th October 1931 of the' 
Bench Magistrates and direct that the ac- 
cused should be retried of the offence 
under S. 506, I. P. C. by a competent 
Court. 

P.N./r.k. Retrial directed. 


A. I. R. 1932 Oudh 251 (2) 

Srivastava, J. 

Gaya Accused— Applicant. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 144 of 1930, Do- 
cided on 18th February 1931, against 
order of Sess. Judge, Fyzabad. D/- 24th 
October 1930. 

(a) Criminal Trial — Circumstantial evi- 
dence It must be reasonably inconsistent 
with theory of innocence. 

Circumstantial evidence in order to justify 
conviction must be such as would unmistakably 
lead to the inference of guilt and be reasonably 
inconsistent with the theory about the inncceuci 
of the accused. 253 q 
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.(b) Penal Code (1860), S. 411 — * Connota- 
tion of word “believe” explained. 

The word “believe” in S 411 is much stronger 
than the word “suspect” and involves the neces- 
sity of showing that the circumstances were such 
that a reasonable man must have been fully con- 
vinced in his mind that the property with which 
he was dealing, was stolen property. It is not 
sufficient in such a case to show that the accused 
person was careless or that he had reason to sus- 
pect that the property was stolon or that ho did 
not make sufficient inquiry to ascertain whether 
it had been honestly acquired : 6 Bovx. 40*2 and 

xl. I. i^. 1929 Oudh 213, Bel on. [P 253 C 2] 

H. N. Misra for J. N. Misra— iov Ap- 
plicant. 

IL K. Ghose, Government Advocate — 
for the Crown. 

Judgment. — This is an application for 
revision aj^ainst the order dated 24th Oc- 
tober 1930 of the Sessions Jifdge of Fyza- 
had upholding the order dated 3rd Sep- 
tember 1930 passed by a Magistrate, First 
Class of tliab district convicting the ap- 
plicant under S. 411. I. P. C., and sen- 
tencing him to a tine of Rs. 200 or in de- 
fault of payment of the fine, to rigorous 
imprisonment for three months. The case 
for the prosecution which has been ac- 
cepted by both the lower Courts is that 
some copper utensils belonging to one Mr. 
AH Azhar were stolen by two persons, 
Abdul Hakim and Sabit AH, one of whom, 
namely, Abdul Hakim was a servant of 
Mr. Ali A/.har. Both those persons were 
convicted under S. 454, I. P. C. Subse- 
quent to their conviction, Gaya Prasad 
was tried and convicted of an offence 
under S. 411, I. P. C. This prosecution 
was duo mainly to the statements made 
by Abdul Hakim and Sabit Ali in which 
they stated that they had sold the stolen 
utensils to the accused Gaya Prasad. 
When the Sub- Inspector of Police went 
to Gaya Prasad’s shop and called upon 
him to produce the utensils which he had 
purchased from Abdul Hakim he produced 
five of them. IIo denied having received 
any other utensils from him. On a search 
being made of his house, three more 
utensils forming part of the stolon pro- 
jierty wore rocoverod. 

The contention urged on behalf of the 
applicant is tliat there is no evidence to 
prove that Gaya Prasad received these 
utensils knoNving or having reason to be- 
lieve the same to ho stolen property. It 
is not possible in such a case to expect 
any direct evidence of guilty knowledge 
on the part of the accused. The Courts 
below have relied upon certain circum- 


stantial evidence as establishing that the 
accused must have bad reason to believe 
that the utensils in question were stolen 
property. Besides these circumstances, 
reliance has also been placed on behalf of 
the prosecution on the direct evidence of 
Abdul Hakim and Sabit Ali. In the first 
place it is clear that these persons Abdul 
Hakim and Sabit Ali, were accomplices 
and it can seldom be safe to base a con- 
viction upon the statement of accomplices 
unless there is independent evidence to 
corroborate it in material particulars. In 
the second place the evidence of Abdul 
Hakim and Sabit Ali, even if accepted as 
literally true, does not establish any 
guilty knowledge on the part of Gaya 
Prasad. All that that evidence proves is 
that the articles in question had been 
sold to Gaya Prasad by Abdul Hakim and 
Sabit Ali. This is nob denied. The 
learned Government Advocate admits that 
this is not a case in which it could be 
said that Gaya Prasad knew that the 
utensils in question were stolen property. 
But he maintains that there is sufficient 
legal evidence to prove that he had reason 
to believe that they were stolen property. 

As I have already pointed out, the evi- 
dence of Abdul Hakim and Sabit Ali does 
not prove that the accused Gaya Prasad 
had any reason to suspect, much less to 
believe, that they were stolen property. 

Then there remains the oiroumstantial 
evidence. One circumstance on which 
stress has been laid is that three of the 
utensils Exs. 6 to S were recovered as a 
result of search and were not produced by 
Gaya Prasad when he was called upon by 
the Sub-Inspector to produce the uten- 
sils which he had purchased from Abdul 
Hakim. This is sufficiently explained by 
the fact that the Sub-Inspector when he 
went to Gaya Prasad's shop was accom- 
panied by Abdul Hakim alone and 
the utensils which ' Gaya Prasad was 
called upon to produce by the Sub-In- 
spector wove utensils which ha hod pur- 
chased from Abdul Hakim. It is in oti- 
dence that Exs. 6 to S were purchased by 
Gaya Prasad not from Abdul Hakim but 
from Sabit Ali. When Exs. 6 to 8 were 
rocoverod as a result of the search Gaya 
Prasad told the Sub-Inspector that he 
had purchased them from another person 

and when Sabit Ali was produced he at 

once admitted that he had purchased 
them from Sabit Ali. It is not therefore 
possible to draw any inference of guilty 
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knowledge on the part of Gaya Prasad 
from the fact that Eys. 6 to 8 were not 
produced by him with the other articles. 

The next circumstance relied upon is 
that the utensils purchased by Gaya 
Prasad had been broken by him after the 
purchase in order to prevent identifica- 
tion. The only evidence to which my 
attention has been drawn on this point 
consists of the evidence of Mr. Aii Azhar 
and his son showing that the utensils 
were in sound condition when they 
were stolen. But there is absolutely tio 
evidence to prove that they were in a 
sound condition and not broken at the 
time when they were sold to Gaya Pra- 
sad. On the contrary the statement of 
P. W. 4, Sheo Narain, who went to the 
shop of the accused soon after the uten- 
sils had been purchased by Gaya Prasad 
shows that they were then in the same 
condition in which they were found when 
they were handed over to or recovered by 
the Sub-Inspector. 

A point has also been made of the fact 
that the utensils in question were pur- 
chased at the rate of As. 8-6 per seer 
whereas according to the evidence, the 
rate at which second-hand copper utensils 
are usually sold in the market is As. 12 
per seer. This rate of As. 12 per seer 
is the ordinary market rate for old 
copper articles in sound condition. If 
the articles at the time of purchase by 
Gaya Prasad were not in a sound condi- 
tion, then in that case a rate of As. 8-6 
per seer would be quite a reasonable rate 
for old utensils in a damaged condition. 
It is not therefore possible to say that the 
accused purchased these utensils at an 
unreasonably low price. 

Lastly it was pointed out that Sabit 
Ali and Abdul Hakim were two young 
men of 18 and 20 of no status and they 
could hardly be supposed to be owners 
of such articles. Assuming this to be so 
it 'might at best give rise to some suspi- 
cion but it cannot be said that it neces- 
sarily leads to the inference that the 
accused must have believed that the 
articles were stolen property. Circum- 
stantial evidence in order to justify con- 
viction must be such as would unmis- 
takably lead to the inference of guilt 
and be reasonably inconsistent with any 
theory about the innocence of the ac- 
cused. Further as held in Empress v. 
Rrt.'n nn Timaii (l). which was followed 

(i; llbSl] 6Bjm. 402. 


by my learned brother Eaza, J., in Siiraf 
Prasad v. Emperor (2), 

“ the word ‘believe’ in S. 411, I. P. C., is much, 
stronger than the word ‘suspect’ and involves^ 
the necessity of showing that the circumstances 
were such that a reasonable man must have been 
fully convinced in his mind that the property 
with which he was dealing, was stolen property.’ 
It is not sufficient in such a case to show that 
the accused person was careless or that he had 
reason to suspect that the property was stolen or 
that he did not make sufficient inquiry to ascei*"' 
tain whether it had been honestly acquired.” 

The accused is a thafchar” by profes- 
sion who deals in the purchase and sale 
of copper and brass utensils. He pur- 
chased these articles in open market in 
the ordinary course of his business at a 
price which was not at all unreasonable. 
The circumstances on which reliance has 
been placed on behalf of the prosecution 
are none of them such that the accused 
as a reasonable man must have felt con- 
vinced in his mind that the property 
which he was purchasing was stolen pro- 
perty. In my opinion therefore the pro- 
secution has failed to bring home the 
guilt to the accused. I accordingly allow 
the application set aside the conviction 
and sentence and direct that the fine if 
paid be refunded. 

v.S./r.k. Accused acquitted. 

(2) A. I. R. 1929 Oudh 213=118 I. C. 759=30 

Or. L. J. 9C9. 
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Kisch, j. 

Nathoo Singh — Plaintiff —Appellant. 

V. 

Kalloo and another — Defendants — 
Respondents. 

Second Appeal No. 209 of 1931, Deci- 
ded on 29fch February 1932, against order 
of Sub-Judge, Rae Bareli, D/- 6th 
1931. 

Limitalion Act (1908), Art. 132— Mortgage 
money to be repaid monthly by instalments — 
In default of three consecutive instalments 
mortgagee to have option either to recover 
immediately or to wait until mortgage 
period expires— Default made— Limitation 
runs from date of third default. 

Where a mortgage deed provides that the 
mortgage money should be repaid within four 
years by certain monthly instalments and fur- 
ther provides that in case 'three consecutive in- 
stalments remain unpaid the mortgagor should 
either cancel period of repayment and recover 
entire amount due to him or should wait until 
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expirj’ of fixed period, if three consecutive iostal* 
ments are not paid, the starting point of limita- 
tion under Art. 132 begins to run from the date of 
the third consecutive default and not from when 
the period of four years expired : A. I. R. 1929 
Oudh 53G, Expl and Foil. [P 254 C 1] 

B, B. Lai — for Appellant. 

Siraj Hasan — for Respondents. 

Judgment. — This appeal arises out of 
a suit for foreclosure of a mortgage exe- 
cuted by the defendants in favour of the 
plaintiff which has been dismissed by 
both the Courts below as time barred 
under Art. 132. Sch. 1. Lim. Act. 
The mortgage was for Rs. 90 and was 
executed on 2nd October I9l6. It pro- 
vided that the mortgage money should, be 
repaid within four years which period 
expired on 2nd October 1920. It further 
provided that the amount of the debt 
w’as to he paid off by instalments of Rs. 3 
per month, and if these instalments re- 
mained unpaid for three consecutive 
montlis, the creditor would have the 
right oitiier to cancel the condition with 
regard to the period of repayment and to 
recover the entire amount duo to him 
through tlie Court or to wait until the 
expiry of the iixeJ period. Nothing was 
paid in respect of the mortga.go and 
therefore on 3rd .lanuary 1917 the cre- 
ditor hocamo entitled to rooover the 
amount of tlio loan. The suit was insti- 
tuted on 13th Septemhor 1930. Thus if 
tlio poiiol of 12 years limitation laid 
down in Art. 132, Sch. 1, Lim. Act, 
begins to run from the third consecutive 
default in tlio payment of the monthly 
instalments the suit is hoyonl time, but 
if the period begins to run from the ex- 
piry of the four years the suit is within 
time. 

In a long series of decisions of this 
|Court, by which T am hound it lias been 
jhold that in such a case the money must 
ho considered to become duo at the ear- 
liest date when it is possible under the 
[terms of the mortgage deed for the mort- 
gagee to enforce payment thereof and 
thoreforo the starting point for the limi- 
tation of 12 years proscribed by Art. 132, 
bth. 1, [jim. Act, would in this ease bo 
the date of the third consecutive default 
in the payment of the instalments pro- 
vided for in the deed. It is sutlioient to 
roter to Lasa Din v. Oulab Kunwar (l) 

in which case a number of oavlior doci - 

(1) A. I. U. i92;> 530=125 I, 0. 390 


sions of this Court have been referred to. 

It has been contended that the word- 
ing of the mortgage-deed in this parti- 
cular case distinguishes the case from the 
previously decided cases on the point, 
inasmuch as the deed expressly states 
that in the event of default in payment 
of three consecutive instalments the cre- 
ditors shall have the option either to 
cancel the condition about the period of 
payment and recover the whole amount 
due through the Court or to wait until 
the expiry of the fixed period, the action 
taken to depend on the will and pleasure 
of the creditor. It is accordingly argued 
that in the present case the starting 
point for limitation depended on the 
election of the creditor and he had elec- 
ted for the later date. In my opinion 
there is no substance in this contention. 
There may be many variations in the 
wording of such mortgage deeds, but in 
essence they are the same in effect, 
namely that the creditor has the option 
to sue in the event of the default men- 
tioned or to wait until the period for 
repayment provided for in the deed has 
expired. I find it impossible to make 
any distinction between the present case 
and the case dea't with in Lasa Dir; v. 
Gulah Kuntvar (l). 

It has been brought to my notice that 
the very point which has arisen for de- 
cision in the present case arises in an- 
other case ponding before this Court, 
namely First Civil Appeal No. 32 of 1931 
and has been referred for the decision of 
a Full Bench of this Court. I have also 
been informed that the decision of the 
Full Bench is likely in its turn to be 
deferred until the decision of a case pend- 
ing before their Lordships of the Judi- 
cial Committee in which the very same 
point is involved. I have accordingly 
been asked by the learned counsel for the 
appellant to postpone the decision of tf^is 
appeal pending the decision of either the 
Full Bench or the Judicial Committee. 

I am not disposed to allow this very 
petty case to be postponed for an inde^ 
finite period. As matters stand at pre- 
sent I am bound bv the decisions ol tbU 
Court in the light of which this appeal 
must bo dismissed. The appeal is acoor- 
dingly dismissed with costs. It will 
however be open to the appellant, in the 
event of the view' hitherto taken by this 
Court being overruled either by the Fall 
Bench or by their Lordships of the Judi* 
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gagee would not be entitled to claico tbe amount 


cial Committee, to apply for a revievr of 
this judgment. 

S.n./r.k, Appeal dismissed. 
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Wazir Hasan, 0. J. and Srivastava, J. 

Said Ahmad and others — Plaintiffs — 
Appellants. 

V, 

Raja Barkhandi Mahesh Pratah Na- 
rain Singh — Defendant — Eespondent. 

First Appeal No. 15 of 1931, Decided 
on 23rd December 1931, against decree of 
Addl. Sub-Judge, Bara Banki, D/- lOfch 
Novejnber 1930. 

(a) Mortgage — Construction — Money left 
in mortgagee’s hand to pay prior mortgage^ 
Mortgagor to be personally liable for excess 
money found due — Mortgagee paying such 
excess money — Mortgage deed providing that 
at redemption time mortgagor to pay to 
mortgagee sums found due in addition to 
mortgage money which would be found due 
—Mortgagor held personally liable for ex- 
cess amount paid by mortgagee and same 
could not be added to mortgage money. 

The whole of a mortgage deed should be taken 
together. A portion of the consideration was left 
in the hands of the mortgagee to pay the prior 
mortgage. The mortgage deed provided that if 
any sum in excess was found due to the prior 
mortgagee, the mortgagor would be personally 
liable for it. The mortgagor failed to pay the ex- 
cess amount and the mortgagee had to pay it. It 
was also provided in the mortgage deed that the 
mortgagor at the time of redemption would pay 
to the mortgagee sums in addition to mortgage 
money which according to the mortgage deed 
would be found due. 

Held : that the mortgagor was personally 
liable for the excess payment and that it coul*^ 
not be added to the mortgage money. [P 259 0 2J 

(b) Transfer of Property Act (1882), S. 101 
— Mortgage executed to discharge prior mort- 
gage — Money left in mortgagee's hand for 
that purpose — Mortgagor to be personally 
liable for any excess found due — No inter- 
mediate encumbrance — Intention was to ex- 
tinguish prior mortgage and no question of 
subrogation would arise — Transfer of Pro- 
peity Act (1882), S. 74. 

Where a mortgage dead was executed expressly 
with the object of discharging prior usufructuary 
mortgage and money was left in the hands of the 
mortgagee for that purpose, and the parties also 
contemplated the possibility of the money left in 
the hands of the mortgagee proving insufficient 
and covenanted that it such contingency arose 
mortgagor would pay it from his own pocket, and 
where there was no intermediate encumbrance on 
the property, tbe intention clearly was that the 
prior mortgage should be extinguished and no 
question of subrogation would arise and the mort- 


as charge: A. I. R. 1924 P. C. 3G, Pel. o«. 

[P 2G0 C 1] 

(c) Mortgagor and Mortgagee — Mortgagee 
obtaining possession of plots exempted from 
mortgage and assessing exproprietary rent 
against mortgagor — He must be presumed to 
have enjoyed their profits and must be made 
liable to account for them. 

Where mortgagee, as mortgagee, gets possession 
through Court of plots exempted from mortgage, 
gets exproprietary rent assessed on the plots as 
against the mortgagor and gets decrees for arre.ars 
of rent ag.ainst the mortgagor, the mortgagee 
must be presumed to have enjoyed the profits 
thereof and must be made liable to account for 
the profits: Mad. Pel. on. [P 200 C 2] 

(d) Mortgagor and Mortgagee —Mortgagee 
in possession — Lambardar, one of co-mort- 
gagors, realizing rent, from mortgaged land 
— Mortgagee, though entitled to claim ac- 
counting under Oudh Rent Act, failing to do 
so — Liability of each mortgagee being sepa- 
rate — Question regarding profits of that land 
cannot be gone into in redemption suit. 

A mortg.agec in possession is entitled under 
Oudh Rent Act to claim accounting from the 
lambardar in respect of the rent realized by the 
latter from certain plots of mortgaged property, 
and if the mortgagee fails to get rendition of ac- 
counts, the question regarding the profits of those 
plots cannot be gone into between the mortgagee 
aud mortgagors as such in a redemption suit even 
though the lambardar happens to hi one of the 
mortgagors, tbe liability of each mortgagor being 
admittedly separate. LP 201 C 1] 

(e) Transfer of Properly Act (18S2), S. 76fg) 
— Mortgage deed contemplating accounting 
between parties at redemption time ■ — Ac- 
counts to be taken from 1314 F to 1336 F — 
Mortgagee producing no accounts from 1314 
to 1331 but relying only on patwari’s papers 
— Accounts submitted for later years found 
incorrect and incomplete — Patwari’s papers 
were not accurate accounts and could not be 
relied on —Every presumption could be made 
against mortgagee. 

Mortgage deed showed clearly that it contem- 
plated accounting between parties at the tima of 
redemption, and accounts were to be taken from 
1314 F when possession was taken up to 1336 F. 
The mortgagee produced no accounts for 1314 to 
1331 F but relied only on patwari’s papers. The 
accounts filed for the later years were found to 
be untrustworthy, incorrect and incomplete. 

Held ; that patwari's papers could not furnish 
accurate accounts and no reliance could be placed 
on them. [P 261 C 2] 

Held further ; that having regard to S. 76 (g) 
every presumption could be made against the 
mortgagee and it would not be improper to hold 
that all tenants had paid their rents : A. I. R. 
1927 Oudh 199; A. I. R. 1921 All. 197 aud AJ.R. 
1932 Oudh 123, Pel. on. [P 261 0 2] 

(f) Mortgagor and Mortgagee — Mortgagee 
in possession alleged to have made unlawful 
realizations — No presumption can be made 
against him. 

Where mortgagee in possession, liable to give 

account at the time of redemption, is alleged to 

have realized certain unlawful amounts, no pre* 
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sumption with regard to such amounts can be 
made against him, and he would not be held 
liable for such amounts except in respect of those 
tenants who gave evidence that tbev paid such 
amounts ; A. I. R. 1927 Oudh 199, Re). 

[P 262 C 1] 

(g) Mortgagor and Mortgagee — Mortgagee 
held responsible to account on basis of gross 
rental — He can realize arrears of rent. 

Where mortgagee in possession has been held 
responsible to account on the basis of gross rental, 
he will be entitled to realize the arrears of rent 
from the tenants. [P 202 C l] 

(h) Hindu Law — Alienation — Legal ne- 

cessity ■ Member of joint family charged 

with serious offence — Expenses of defence 

ore for legal necessity though ultimately he 

was convicted-But fine paid is not for legal 
necessity. 

If the head of a joint family or for the matter 

of that any member of a joint Hindu family is 

accused of a serious criminal charge, there is no 
reason why the costs incurred in his defence 
should not be regarded as incurred for family ne- 
cessity. The result of the prosecution, if he has 
ultimately been convicted, ought not to be al- 
lowed to affect the determination of the question. 


But the fine that he had to pay as a result of his 
conviction cannot be said to be for legal neces- 
sity : A. 1. R. 1928 All. 532; 34 .4/^. 4 and .4.1.i?. 
1923 All 2Sl,ReL on; A. 1. R. 1922 Pa/. 553, 
DisL [P2G2 C 2; P 263 C 1} 

(i) Civil P. C. (1908), O. 34, R. 2 (b)— Future 
interest. 

Whether under 0. 34, R. 2 (b) future interest 
is to be allowed on whole amount due or only on 
principal amount is within the discretion of the 
trial Court. [P 263 C 1, 2] 

Ali Zaheer and Bhagwati Nath Sri- 
vastava — for Appellants. 

Eadha Krishna Srivastava — for Res- 
pondents. 

Judgment. — This is the plaintiffs’ ap- 
peal against the judgment and decree 
dated 10th November 1930 of the Addi- 
tional Subordinate Judge of Bara Banki 
arising out of a suit for redemption of a 
mortgage. The following pedigree will 
show the relationship of the several mort- 
gagors and the array of the plaintiffs in 
the suit: 


Gopal Singh 

I 

Bajraug Singh 


SHEO BAKH3H SINGH 

1 > 


Sarabjit Singh Kandbvi Singh 

\ 

Ga}a Bakhsh Singh, plff. 10. 


Ahbaran Singh Suraj Bakhsh Singh, plfl. 4. 


Bishnath Singly plff. 2. Sbeo Bahadur Singh, pill 3. 


Jagmohan Singh Bisheshar Singh, Baiju Singh ^lahadeo Bakhsh Singh Bhagwan 

(died issueless). plff. 5. | (widow Mt. Sarupa Bakhsh Singb 

Nar Singh Bakhsh Singh Koer, plff. 7). 1 

(widow Mt.llubraj Kcer, plff. 6). 1 

1 


Shcosagar Singh, plff. 8. Ganga Bakhsh Singh, plff. 9. 


Ahbaran Singh, Suraj Bakhsh Singh 
l)laintifl' 4, Jagmohan Singh, Bisheshwar 
Singh plaintiff' 5, Baiju Singh, Mahadeo 
Bakhsh Singh, IBiagwan Baklish Singh 

h on 2Sth August 1903, 
executed a mortgage deed in favour of Babu 
bheo Sahai, Talukdar of Osaha in respect 
of the entire village Picharwa with the ex^ 
ception of some sir and grove lands aggre- 
gating 121 bighas 12 hiswas 9 biswansisin 
area for Rs. 25,000 carrying interest at 
8 annas percent ]ior inonsom. The entire 
consideration money was left in deposit 
with the mortgagee and ho was directed 

to pay out of it Rs. 24,4GS-2-9 to Gaya 

Prasad a prior mortgagee who had ob- 
tained a decree for sale for that amount 


against the mortgagors from the Court 
of the Subordinate Judge of Bara Banki, 
The terra fixed in the mortgage deed was 
12 years. The deed also provided that 
if the mortgagors did not in any year 
pay the entire annual interest or any 
part thereof, then the mortgagee should 
have power to take possession over the 
mortgaged village and to appropriate the 
profits towards the interest. In case 
the proceeds of the mortgaged property 
were insufficient to meet the annual in- 
terest, then the mortgagors undertook to 
make good the deficiency from the ex- 
empted plots of .sir and grove lands. 
If the deficiency of interest was not made 
good then that interest was to be added 
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to the principal and interest at the rate 
provided in the deed was payable in res- 
pect of the aggregate sum till the date 
of payment of the entire amount. 

Default having been made in the pay- 
ment of interest according to the terms 
of the deed, Sheo Sahai Singh instituted 
a suit for possession and obtained a 
decree on 6th November 1906 and en- 
tered into possession of the mortgaged 
village. Subsequently Sheo Sahai Singh 
died and was succeeded by his son 
Sahdeo Singh who made a will in favour 
of one Achal Singh. The latter sold 
10 annas out of the entire estate of 
Sahdeo Singh to Raja Rameshwar Bakhsh. 
Under a partition which took place bet- 
ween Raja Rameshar Baksh and Achal 
Singh, the entire property mortgaged 
under the deed dated 28th August 1903 
fell into the share of Rameshar Bakhsh 
who entered into possession of village 
Picharwa as mortgagee. Raja Rameshar 
Bakhsh is dead and is represented by his 
son Raja Barkhandi Mahesh Pratab 
Narain Singh, defendant. Several of the 
mortgagors have also died. Ahbaran 
Singh is represented by his two sons, 
plaintiffs 2 and 3. Jagmohan Singh died 
issueless and is represented by the sur- 
viving members of his branch. Baiju 
Singh is represented by bis daughter-in- 
law Mt. Hubraj Kuar, plaintiff 6, and 
Mahadeo Bakhsh Singh by his widow 
Mt, Sarupa Kuar, plaintiff 7. Bhagwan 
Bakhsh Singh is represented by his two 
sons, plaintiffs 8 and 9, and Kandhayi 
Singh by his son, plaintiff 10. Plaintiff 1 
is the vendee of a moiety share of the 
mortgaged property under a sale deed 
dated 16th April 1929 executed in his 
favour by plaintiffs 2 to 10, 

The plaintiffs’ case was that under the 
terms of the mortgage deed, the mort- 
gagors have a right to get rendition of 
accounts in respect of the income of the 
mortgaged property realized by the mort- 
gagee since the date of his obtaining 
possession. They claim that on accounts 
being taken it will appear that the entire 
mortgage money has been paid off by 
means of the income from the mortgaged 
property and that the plaintiffs are en- 
titled to get a decree for redemption 
without payment of any money and if 
after accounts any surplus is payable to 
the plaintiffs, they are entitled to re- 
cover the same from the defendant. 
They accordingly prayed that a decree 


Oudh 257 

for possession by redemption without 
payment of any money or on payment of 
such sum as might be found due to the 
defendant on rendition ©f accounts be 
passed in his favour. They also prayed 
that if on accounts being taken any 
surplus is found due to the plaintiffs, 
they may be given a decree for it against 
the defendant. The defendant admitted 
the mortgage in suit and the pedigree 
set forth above. He pleaded that Sheo 
Sahai Singh paid Rs. 24,468-2-9 to Gaya 
Prasad and the balance of Rs. 531-13-3 
to Ahbaram Singh on 26th January 1905. 
He further alleged that on an appeal 
filed by Gaya Prasad against the judg- 
ment of the Subordinate Judge of Bara 
Banki, the amount payable to him was 
increased by Rs. 3,000 and consequently 
Babu Sheo Sahai Singh on 24th October 
1906 paid the aforesaid sum of Rs. 3,000 
together with Rs. 700 for interest, total 
Rs. 3,700 to Gaya Prasad in addition to 
the amount made payable by the trial 
Court which had been left in deposit with 
him. The defendant admitted the decree 
for possession obtained by Sheo Sahai but 
pleaded that the latter obtained delivery 
of possession on 26th January 1907 and 
the accounting could be made only from 
that date. He also set up eight deeds 
of further charge executed by some of 
the mortgagors and their representatives, 
one in favour of Babu Sheo Sahai and 
the remaining seven in favour of Sahdeo 
Bakhsh Singh and claimed that Rupees 
13,519-2-0 are due to him under these 
deeds. Lastly he pleaded that the mort- 
gagors had taken possession of certain 
plots not exempted from the mortgage. 

The plaintiffs in their written replica- 
tion alleged that the payment of Rupees 
531-13-3 to Ahbaran Singh does not bind 
his co-mortgagors or their representa- 
tives and that the alleged payment of 
Rs. 3,700 to Gaya Prasad does not 
create any charge on the mortgaged pro- 
perty and cannot be claimed in this suit. 
As regards the deeds of further charge 
they pleaded that they had not been exe- 
cuted by all the mortgagors and could 
not therefore create a charge on the en- 
tire mortgaged property. It was also 
pleaded that village Picharwa was the 
ancestral property of the mortgagors and 
that the deeds of further charge were 
not executed for any legal necessity and 
were not binding on the other members 
of the joint family. The plaintiffs also 
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alleged that Sheo Sahai Singh obtained 
possession soon after the passing of the 
decree in his favour and that he also 
took possession of the sir and grove 
lands which had ben exempted from the 
mortgage. The above pleadings gave rise 
to a number of issues which will appear 
from the findings of the learned Subordi- 
nate Judge. He found that village Pioh- 
arwa was the joint family property of the 
mortgagors, that Sheo Sahai Singh did 
pay Rs. 531-13-3 to Ahbaran Singh, but 
that this payment not having been shown 
to bo for legal necessity or for payment 
of antecedent debt, was not binding on 
plaintiffs 2 to J or the other mortgagors. 
He also found that Sheo Sahai Singh 
paid an additional sum of Rs. 3,700 to 
Gaya Prasad but the defendant could not 
claim from the mortgagors the sum of 
Rs. 700 paid towards interest as the 
decree passed in appeal did not award 
any interest. As regards the balance of 
Rs. 3,000 he held that under the terms 
of the mortgage deed, this amount could 
not bo added to the mortgage money. 
He avas however of opinion that under 
the rule of subrogation contained in 
S. 74, T. P. Act, the defendant was en- 
titled to claim it as a prior charge in the 
suit. 

As the learned Subordinate Judge had 
hold that tlio payment of Rs. 531-13-3 
to Ahbaran Singh did not bind the plain- 
tilTs, BO ho deducted this amount from 
Rs. 3,000 anl hold that the mortgagee 
was entitled to got only the balance of 
Rs. 2.4G8-2-9 from the jdaintitTs. As 
regards the deeds of further charge Exs. 
A-2 to A-9, ho hold the execution of all 
the deeds proved but hold that they 
could not hind the mortgaged property 
but only the respective shares of the 
particular mortgagors who executed them. 
After examining the purposes for which 
each of those deeds was executed, the 
learned trial Judge held that Exs A-3. 
A-6 and A-8 were not binding at all and 
that hjxs. A-4, A-5, A-7 and A-9 are fully 
binding on the executants or in other 
ayords I^jx. A-4 hinds the shares of plain- 

7, A-5 the shave of plaintiff 6, 

A-7 tlie share of plaintiff* 10 and A-9 the 

share of plaintiffs 2 to 4. As regards A-2 

ho held that it was binding to the extent 

of Rs. 382-12-3 only on the shares of 

plaintitTs 2 to 4. The sharosof the various 

plamtiffs determined hv him were as 
follows: 
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Plaintiffs 2 and 3 5/9ths of 6/l3ths 
Plaintiff 4 4/9ths of 5/l3ths 

Plaintiff 5 l/4ths of 4/l3ths 

Plaintiff C l/4tbs of 4/l3ths 

Plaintiff 7 l/4th3 of 4/l3ths 

Plaintiffs 8 and 9 l/4ths of 4/l3th3 
Plaintiff 10 4/l3ths share. 

As regards delivery of possession to 
Sheo Sahai he held that possession was 
delivered to him only on 26th January 
1907 and that interest should be calcu- 
lated only up to that date. In respect 
of the sir and grove lands exempted from 
the mortgage, he found that Sheo Sahai 
Singh got a decree for possession in res- 
pect of them also and that he was deli- 
vered proprietary possession thereof but 
he found that the mortgagee did not 
actually enjoy the profits of those plots. 
He also found that the mortgagors had 
taken possession of plots 193, 217, 309, 
96/16, 308/1, 308/2 and 656/1 which 
were not exempted from the mortgage . 
but there was no evidence of their liabi- 
lity in respect of the rent of those plots. 
Next as regards accounting the learned 
trial Judge held that the terms of the 
mortgage deed showed clearly that it 
contemplates accounting betwern the 
parties and that accounts must be taken 
from 1314 F., when possession was taken 
by the mortgagee up to 1336F. The 
mortgagee produce! no accounts for 1314 
to 1331 F and relied only on patwari’s 
papers. He held that patwari's papers 
could not be accepted in place of the 
accounts which the mortgagee is required 
to keep under S. 76 (g), T. P. Act. The 
accounts for the remaining period were 
rejected by him as untrustworthy, in- 
correct and incomplete. This being the 
position of the accounts, he held that as 
the mortgagee had taken possession of the 
exempted s/r lands and the parties ooq- 
tem plated that such possession would 
suffioiently cover the interest that accrued 
due, it was reasonable to presume that 
all interest had boon paid off'. As a re- 
sult of the above findings ho held that 
the plaintiffs are entitled to redeem the 
mortgaged property on payment of Rs. 
25,000 the principal amount and interest 
thoroon at G per cent per mensem from 
28th August l9o3 to 26th January 1907 
and Rs. 2,468-2-9 the additional amount 
paid to Gaya Prasad. He also held the 
shares of the various plaintiffs to which 
roferonco has boon male above liable for 
paymont of the amount of the principal 
money which was proved to be binding 
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on them under the deeds of further charge, 
Exs, A-2, A-4, A-5, A-7 and A-9 together 
with interest thereon at the stipulated 
rate. 

The plaintitTs have appealed and the 
defendant has filed cross-objections. The 
parties accepted before us the correctness 
of the shares of the various plaintiffs in 
the mortgaged property as found by the 
lower Court. They have also agreed that 
the various plaintiffs should be given a 
decree for redemi^tion of their separate 
shares in the mortgaged property and 
that their separate liabilities, if any, 
under the mortgage deed in suit should 
be specified as has been done by the lower 
Court in respect of the deeds of further 
charge. The plaintiffs have in the first 
place challenged their liability in respect 
of the excess payment of Rs. 3,000 paid 
by Sheo Sahai Singh to Gaya Prasad. It 
is contended that it did not constitute a 
charge in favour of the mortgagee. Re- 
liance has been placed on the provisions 
of the mortgage deed as showing that the 
deed contemplates that the mortgagors 
should only have a personal liability for 
such payments. Para. 2 of the mortgage 
deed provides that if over and above the 
amount of Rs. 24,468-2 9 made payable 
to Gaya Prasad any other amount be 
found due to him then the mortgagors 
would pay the excess amount from their 
own pockets. If they failed to pay the 
same and the mortgagee paid the excess 
amount, then the mortgagee was autho- 
rized to realize it from the mortgagors and 
from their entire moveable and immov- 
able property. The learned Subordinate 
Judge referring- to the provisions of S. 72, 
T. P. Act, which entitles the mortgagee 
to add such money to the principal, held 
that the provisions of para. 2 constitute 
a contract to the contrary and that the 
mortgagee was therefore debarred from 
adding this amount to the mortgage 
money. The learned counsel for the 
defendant controverted this view and 
referred us to the provisions of paras. 3 
and 14 of the mortgage deed which pro- 
vide that the mortgagors at the time of 
redemption would pay to the mortgagee 
in addition to the principal money other 
items which according to the mortgage 
deed bo found due to the mortgagee. He 
argued that the excess payment in ques- 
tion was one such item and therefore it 
was a charge on the mortgaged property 
under the terms of the deed. We are of 
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opinion that the whole deed must be 
taken together and the provisions of 
paras. 3 and 14 must be read in the light 
of the provisions of para. 2. Reading 
them in that light it is clear that the] 
excess payment to Gaya Prasad was not 
intended to constitute a charge on the 
mortgaged property. We are therefore 
of opinion that the learned Subordinate 
Ju3ge is right in holding that what the| 
parties contemplated was that the mort- 
gagors should be personally liable for the 
excess payments the remedy given to the 
mortgagee in respect of it being to en- 
force payment of it against the mortga- 
gors and that it should not be added to 
the mortgage money. 

The next question is as regards the 
application of S. 74^ T.-P. Act. This 
section has been repealed by the Transfer 
of Property Amendment Act 20 of 1929 
which has in place of it enacted the more 
comprehensive S. 92 but it is the com- 
mon case of both parties that the deter- 
mination of the question in the present 
case must be based on the provisions 
of the old section. This section enacted 
the rule of subrogation and provided 
that a puisne mortgagee who redeems a 
prior mortgage acquires in respect of the 
property which has been redeemed by 
him all the rights and powers of the 
mortgagee as such. It has been re- 
peatedly held that a puisne mortgagee 
can keep alive the prior mortgage which 
he has paid off if it suits his purpose to 
do so and that as a rule it is a question 
of intention and in the absence of clear 
evidence the presumption would be that 
the intention was to keep alive the prior 
mortgage. In Malireddi Ayyareddi v. 
Gopalkrishnayya (l), Lord Phillimore 
delivering the judgment of the Board of 
the Privy Council observed as follows: 

“It is now settled law that where in India 
there are several mortgages on a property the 
owner of the property subject to the mortgages 
may if he pays off an earlier charge, treat 
himself as buying it and stand in the same 
position as his vendor, or to put it in another 
way, he may keep the encumbrance alive for his 
benefit and thus come in before a later mortga- 
gee. This rule would not apply if the owner 
of the property had covenanted to pay the later 
mortgage debt, but in this case there was no 
such personal covenant. It is further to be 
presumed and indeed the statute so enacts 
(T. P. Act, S. 101) that if there is no indication 
to the contrary the owner has intended to have 

(1) A. I B. 1924 P. C. 33=79 I. G. 592=51 
I. A. 140=47 Mad. 190 (P.C ). 
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kept alive the previous charge if it would be 
for his benefit.” 

Admittedly in the present case there 
was no intermediate incumbrance on the 
property. The mortgage deed in suit 
was executed expressly with the object 
of discharging the prior usufructuary 
mortgage of Gaya Prasad and money was 
left in the hands of the mortgagee for 
that purpose. The parties also contem- 
plated the possibility of the money left 
in the hands of the mortgagee proving 
insufficient for the purpose and coven- 
janted that if such a contingency arose the 
imortgagors would pay it from their own 
ipocket or failing this, would be per- 
sonally liable for it. Taking these cir- 
cumstances into consideration it seems 
jto us that tlie intention clearly was 
|that the prior mortgage should be ex- 
jtinguished. We are therefore of opinion 
'that no question of subrogation arises 
and are unable to agree with the lower 
Court that the mortgagee is entitled to 
claim this amount as a prior charge in 
the present suit. The conclusion there- 
fore is that the plaintiffs are not liable 
to pay the sum of Rs. 2,468-2-9 on this 
account and that the defendant mortgagee 
has to render accounts for Rs. 531-13-3 
out of the consideration of the mortgage 
left in his hands. 

The next question is as regards sir and 
grove plots exempted from the mortgage. 
The lower Court has found that the 
mortgagee obtained a decree for possession 
in respect of them and was delivered pos- 
session through the Court. This finding 
has not been disputed by the defendant- 
respondent. The question therefore is 
whether the mortgagee did or did not 
actually enjoy the profits of these ex- 
empted plots. The learned Subordinate 
Judge has relied on the khatounis, 
Exs. A-39 to A-49, as showing that the 
plaintiffs were in actual possession of 
these i>lots. The learned counsel (or 
the defendant has also relied on the fact 
that when suits for arrears of rent were 
instituted by the defendant against the 
plaintiffs in respect of these plots the 
plaintiffs in their written statements 
pleaded that they had never jiaid rent 
for them. Wo are of opinion that these 
admissions contained in the written 
statement are of no value, as in spite of 
them the mortgagee succeeded in obtain- 
ing decrees in all those suits. The ad- 
missions were clearly interested state- 


ments which were not accepted by the 
Courts concerned. Thus the facts whichl 
are clearly proved in regard to these' 
lands are that the mortgagee obtained aj 
decree for possession in respect of them,! 
that possession was delivered to him 
through Court and that he got expro-| 
prietary rent assessed on the lands aS' 
against the plaintiffs which rent is en- 
tered in the khatounis commencing from 
1325 F and that he got decrees for ar-' 
rears of rent against the plaintiffs for 
some of the years. It is also in evi- 
dence that the defendant put the decrees 
in execution and applied for sale of cer- 
tain properties of the judgment-debtors 
in execution thereof. There is no evi- 
dence to prove affirmatively that the 
rent was not realized duiing the other 
years subsequent to the assessment or 
that the decrees have not been realized. 

In Manjeshwar Naraina Eao v. S. 
Shiva Rao (2) aBench of theMadrasHigh 
Court after a review* of the English and 
Indian cases on the subject held that in 
a suit for redemption the mortgagee is 
not entitled to claim any arrears of rent 
w’ith interest thereon in respect of the 
mortgaged lands which were left in the 
possession of the mortgagor as tenant of 
the mortgagee under the terms of the 
mortgage deed when the mortgagee has 
already sued and obtained a decree for 
such rent with interest and has allowed 
the decree to become barred by limita- 
tion even though the arrear of rent is a 
charge under the deed. In the present 
case it is not suggested that the decrees 
had become barred by time. The rent 
for which decrees have been obtained is 
a judgment debt, the payment of which 
can be enforced by the defendant under 
the decrees. We are therefore of opin- 
ion that Sheo Sahai Singh having ob- 
tained possession of the exempted plots 
as mortgagee be must in the circum- 
stances of the case be presumed to have 
enjoyed the profits thereof and must be 
made liable to account for their profits. 

The plaintitYs also questioned the find- 
ing of the lower Court with regard to 

plots 193, 217, 309, 96-16. 308-1. 308-2 
and 656-1. The lower Court has held 
that the mortgagors or their representa* 
tivo had taken possession of those plots 
which are not exempted from the mort- 
gage. Exs. A- 206 to A-210 are copies of 
nid^gments of the Revemm C ourt in sui ts 
(i) LDJlSj n Mad. 1. 0. 123. 
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for arrears of rent brought by the defen- 
dant against certain tenants in respect 
of those plots. The tenants pleaded that 
they had paid the rent to Ahbaran Singh. 
The Court found’the alleged payments to 
Ahbaran Singh proved. It further held 
that Ahbaran Singh was the lambardar 
of the village and that payments had 
been made to him as such in good faith. 
The suits were accordingly dismissed. 
This is the entire evidence on which the 
lower Court has come to the conclusion 
that the mortgagors had taken posses- 
sion of these plots. In the first place 
if this evidence proves possession it 
proves possession of Ahbaran Singh alone 
and the parties being agreed that the 
liabilities of each of the plaintiffs are 
separate the plaintiffs other than plain- 
tiffs 2 and 3 who are representatives of 
Ahbaran Singh, cannot be made responsi- 
ble for it. Secondly all that these 
judgments show is that Ahbaran Singh 
had realized rent as a lambardar. The 
jdefendant as the mortgagee in possession 
was entitled to claim accounting from 
Ahbaran Singh under the provisions of 
the Oudh Rent Act. There is no evi- 
dence to show that the defendant did not 
get rendition of accounts from the 
lambardar. Even if he did not he might 
have his remedy against his legal repre- 
sentatives. The question, if any, as re- 
gards the profits of these plots is not one 
which can be gone into between the 
mortgagee and the mortgagors as such in 
this redemption suit. 

Then there is the important question 
as regards accounting. It is not disputed 
that the terms of the deed contemplate 
accounting at the time of redemption in 
case the mortgagee obtains possession. 
The learned counsel for the defendant 
has not questioned the finding of the 
lower Court that the accounts filed by 
him were suspicious, farzi and unreliable. 

It has been strongly contended on behalf 
of the plaintiffs that the lower Court has 
arbitrarily held that in the absence of 
reliable accounts, the profits realized by 
the mortgagee should be deemed to cover 
the interest. They contend that the ac- 
counting should take place on the basis 
of gross rental. S, 76, Cl, (g), T. P. Act, 
provides that when during the continu- 
ance of the mortgage, the mortgagee takes 
possession of the mortgaged property he 
must keep clear, full and accurate ac- 
counts of all sums received and spent by 
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him as mortgagee. In Kliuddi Lai v. 
Mt. Aisha JeJian Begam {3) o. Bench of 
this Court observed as follows : 

The defendant being a mortgagee in posses- 
sion was under a statutory liability to keep clear, 
full and accurate accounts. The accounts to be 
full must be detailed and supported by vouchers 
... It should be borne in mind that the accounts 
fo be kept by the mortgagee are independent of 
those which may be kept by anyone else, as for 
example the patwari and cannot be dispensed 
with on the ground that the latter was keepiog 
them Eavi Kishen Singh v. Shah Kundan Lai 
(4) see also Lai Bahadur v. Murlidhar (5). The 
mortgagee is liable to the mortgagor for any sum 
realized by him out of the mortgaged property. 
The fact that bis realizations wore unauthorized 
or wrongful does not qualify his liability in this 
matter.” 

As pointed out by the learned Subor- 
dinate Judge the realizations in the pat- 
wari’s siahas are always dictated by the 
zamindar, and the patwari’s papers pro- 
duced in the case cannot furnish true and 
accurate accounts of the realizations. It 
is difficult to place any reliance on them 
when it has been proved beyond doubt 
that the private accounts produced for 
the later years have been cooked up for 
the occasion and are quite untrustworthy. 
Under the circumstances we think we 
would be justified in making every pre- 
sumption against the mortgagee. We are' 
therefore of opinion that it would not be! 
improper to proceed on the hypothesis 
that all the tenants had paid their rents. 
A similar view was taken by the Allaha- 
bad High Court in Hardeo Prasad v. 
Ganga Sahai (6) and by a Bench of this 
Court in Lachmi Narain v. Mt. Molia- 
mmdi Begam (7). (Here the judgment 
considered matter not material for this 
report, and then proceeded.) In connexion 
with the accounUng one more point re- 
mains. The plaintiffs alleged that the 
defendant should be made liable for 
Rs. 2 per tenant per year on account of 
nazrana, bhusa and paira. They referred 
to the evidence of D. W. 1, the patwari, 
who stated that there are from 200 to 
250 tenants and relied on the evidence 
of P. W. 1, P. W. 2, P. W. 3, P. W. 4 
and P. W. 5 to prove that the defendant 
had been realizing these amounts from 
every tenant. It is admitted that they 
are in the nature of illegal exactions bub 

(3) A.I.R. 1927 Oudh 199=102 I.C. 263=2 

Luck. 564. 

(4) [1864] W.R. 177 Cr. 

(5) A.I.R. 1924 Oudh 92=74 I.C. 95=27 0.0. 

250. 

(6) A.I.R. 1921 All. 197=61 I.C. 48. 

(7) A.I.R. 1932 Oudh 123=137 I.G. 102. 
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it is claiiiioG on the aubliority of Kliuddi 
Lai w Alt. Aisha Jehan LVfyrtm (3) al- 
ready referred to that even though the 
■ realizations were wrongful, the mortgagee 
is liable to account for them. We have 
examined the evidence of these witnesses. 
At best they show that the tenants used 
to pay this amount to the mortgagee but 
none of them is prepared to say that any 
other tenant paid any nazrana, or bhusa 
|Or paira in their presence. The evidence 
therefore falls short of proving actual 
realization. The realizations being un- 
lawful, no presumption can be made in 
respect of them. However the evidence 
of these five witnesses must be accepted 
as sufficient so far as they are concerned. 
|Wo would thorofore make the defendant 
liable for Rs. 10 per annum realized on 
account of nazrana, bhusa and paira from 
these five tenants. Rs. 10 will therefore 
bo added to the profits on this account 
for each of the years in suit. It might 
be added that the mortgagee having been 
held responsible to account on the basis 
of gross rental, he will bo entitled to 
realize the arrears of rent from the ten- 
ants. The only other point urged by 
the appellants was as regards costs. We 
will deal with tins at the end of the 
judgment. 

Wo now come to the oross-objec- 
tious. The defendant-respondent has 
questioned the correctness of the find- 
ings of the lower Court in respect of 
the deeds of furtlior cliargo Exs. A-2, 
A-6 and A-8. (Hero the judginont con- 
sidered ovidonoo and then concluded.) 
tVe are therefore unable to place any 
reliance on this evidence. We are of 
6'piuion that the lower Court’s find- 
ings in respect of Exs. A-2 and A-G 
are eorreot. hixs. A-8 was executed by 
Suraj Bakhsh Singh, hrothor of Ahbaran 
Singh. It is for Rs. oOO. It recites 
that the money was borrowed to meet 
the expenses for the prosecution of a case 
and for payment of a fine duo from 
Alibaran Singh. It is in evidence that 
there was a criminal case against Ahbaran 
Singh who was accused of beating some 
police constables. Ultimately ho was 
sentenced to three menths rigorous im- 
prisoninont and a fine of Rs. 100. The 
learned Subordinate Judge, relying on a 
decision of the Allahabad High' Court in 
Krishnaval Singh v. Dhirict Lint 

A I 22 1928 AIL 582. held ihVt as 
Ahbaran Singh had been convicted of a 


criminal ofi'ence money borrowed for 
prosecuting his defence could not be re- 
garded as legal necessity justifying aliena- 
tion of the family property. We find 
ourselves unable to accept this view as 
correct. Ahbaran Singh was the head of 
the joint family. Suraj Bakhsh was the 
next senior member. The term legal 
necessity is not capable of precise defini- 
tion. It is admitted on all hands that 
costs incurred in litigation for preserving 
and protecting the family estate con- 
stitute legal necessity. If the head of a 
joint family or for the matter of that 
any member of a joint Hindu family, is 
accused of a serious criminal charge, 
there is no reason why the costs incurred 
in his defence should nob be regarded as 
incurred for family necessity. The re- 
sult of the prosecution, if he has ulti- 
mately been convicted, ought not in our 
opinion to be allowed to affect the deter- 
mination of the question. In the Mitak- 
shara. Ch. 1, S. 1, para. 28 it is provided 
that : 

“ ovon a single individual may conclude a dona* 
lion, mortgage, or sale of humovable property 
during a season of distress for the sake of the 
family and tspecially for pious purposes.” 

We have no doubt that when the 
manager of a joint family is being pro- 
secuted for a serious criminal offence it 
is a period of distress for the whole family 
such as would justify a mortgage of the 
family property according to the rule 
enunciated in the Mitakshara. In Beni 
Bam V. ifan Singh (8) it was held that 
the necessity of raising money to pay for 
the defence of the head of a joint family 
committed to the Court of ^ssion on a 
serious criminal charge was a valid legal 
necessity such as would support a mort- 
gage of the family property executed by 
the father and one of his sons for such 
purpose. Another Bench of the same 
Court in Bam Baghnbar Lai v. Dip 
Narain Singh (9), held that ordinarily 
speaking the defence of a member of the 
family charged with a serious crime would 
be a matter which might well justify the 
borrowing of money as a charge on the 
property of the joint family. In Dhanuk- 
dhari Singh v. Bambirich Sinjfi (10) it 
was hold that among Hindus the defence 
of a member of a joint family is regarded 

(S) [19121 S4 All. 4=11 1 . a ecs. 

[9) A. I. K. 1923 All. 2S7=71 I. 0. 749=45 
AH. 811. 

(10) A. 1. U, 1922 Pat. 553=70 L C. 391=1 
Pat. 171. 
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as a pious and necessary act in order to 
remove the stigma of disgrace upon the 
whole family consequent upon the con- 
Iviction of one member. Family property 
may therefore be charged with a debt in- 
curred for the purpose of defending mem- 
bers of a family in a criminal case. 

As regards the decision in Krishnapal 
Singh v. District Judge, Agra, A. I. B. 
1928 All. 582, relied on by the lower 
Court, there is nothing in common bet- 
ween that case and the present one. The 
question there was whether the sons were 
bound to meet the liability of their 
deceased father arising out of acts of a 
criminal character. In that case there 
was no prosecution of the father and no 
question of any expenses incurred in his 
defence or of any alienation for that pur- 
pose. We are therefore of opinion that 
Ex. A-8, insofar as the consideration of it 
was borrowed for prosecuting the defence 
of Ahbaran Singh, was for legal necessity, 
but as regards the sum of Es. 100 required 
for paymen*t of the fine imposed on Mm, 
the case stands on a somewhat different 
footing. Ahbaran Singh had already been 
convicted and sentenced to three months’ 
rigorous imprisonment. The family could 
not be saved from stigma by payment of 
the fine. A fine is regarded as an avyaya- 
harika debt or a debt for a cause repug- 
nant to good morals. In the circum- 
stances we are not prepared to treat it as 
one for legal necessity. We would ac- 
cordingly hold that Ex. A-8 is binding 
to the extent of Rs. 400 only. The de- 
fendant is entitled also to get interest on 
this amount at the rate of 6 per cent per 
annum from 20th January 1916 till the 
date fixed for payment compoundable 
yearly as provided in the deed. The 
amount in respect of this deed will be 
payable in the proportion of five-ninths 
of five- thirteenths by plaintffs 2 and 3, 
the sons of Ahbaran Singh and four-ninths 
of five-thirteenths by Suraj Bakhsh Singh, 
plaintiff 4. 

Next our attention was drawn to the 
decree of the lower Court which allows 
future interest at 6 per cent per annum 
from the date fixed for payment till reali- 
sation on the principal amount of the 
deeds of further charge held binding on 
the plaintiffs. It was contended on be- 
half of the defendant-respondent with 
reference to 0. 34, R. 11, Cl. (b), Civil 
P. C., that such future interest should 
havo been allowed on the whole amount 


due and not merely on tlie principal 
money. The matter was one in the dis- 
cretion of the lower Court and we can see 
no sufdcient grounds to interfere with the 
exercise of its discretion. Lastly it was 
contended that the defendant should have 
been allowed interest on the sum of 
Rs. 2,468-2-9 in respect of the amount 
paid by the mortgagee to Gaya Prasad. 
Wa have already held that the defendant 
is not entitled to a decree for this amount. 
The question of interest in respect of this 
amount therefore does not arise. 

It was also contended by the learned 
counsel for the defendant that the appel- 
lants, in view of the amount of court-fee 
paid by them in the appeal, were not en- 
titled to claim any surplus. We find that 
the court-fee has been paid on the amount 
of the decree of the lower Court less the 
amount decreed in respect of the deeds of 
further charge which is not questioned. 
The appellants are therefore entitled to 
question the correctness of the finding of 
the learned Subordinate Judge in regard 
to the whole case except as regards the 
deeds of further charge in so far as they 
have been upheld by him. If on the 
making up of accounts the appellants are 
found entitled to any surplus they will of 
course be required to pay the necessary 
court-fee in respect of it. 

The learned Subordinate Judge, relyii&' 
on the general rule that a mortgagee S 
ordinarily entitled to his costs in a r^ 
demption suit held the plaintiffs liab 
for the costs of the defendant. We hav 
no idea as to the result of this litigabio^ 
on the making up of accounts according^ 
to the directions given by us. We think^ 
taking all the circumstances into coofc 
sideration, the proper order would be thatf^ 
in case the defendant is found entitled tc^ 
any amount, he should gat his costs ofic. 
both the Courts from the plaintiffs. 
case however the result is that the defen- 
dant is not found entitled to any amount, 
or if any surplus is found payable to the 
plaintiffs, the parties should bear their 
own costs in both the Courts. We order 
accordingly. (Here the judgment summa- 
rized conclusions and then proceeded). 

If on the other hand nothing is found due 
to the defendant, the plaintiffs’ claim for 
possession by redemption will be decreed 
without payment of any amount. In case 
any surplus is found in the hands of the 
defendant, a decree for the surplus amount 
will be passed in favour of the several 
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plaintiffs according to their shares. In 
either of these cases the parties will bear 
their respective costs in both the Courts. 
We further direct that if it is not found 
necessary to go into the accounts after 
1336 F then the plaintiffs can institute a 
separate suit for the pro6ts from the date 
of suit till delivery of possession. 

S.N./u.K. Decree modified. 
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Kisch, J. 

Mohammad Ali and another — Defen- 
dants — Appellants. 

V. 

Ahmad Husain and of?iers— Plaintiffs 
— Respondents. 

Second Appeal No. 245 of 1931, Deci- 
ded on 3rd May 1932, against decree of 
Sub-Judge, Hardoi, D/- i2th May 1931. 

(a) Civil P. C. (1908), S. 100-Finding of 

fact. 

Finding of fact not vitiated by any error o^ 
law or procedure is binding on Court in second 
appeal. [P 261 C 2] 

(b) Easements Act (1882), S. 60 — Licensee 
only to remain in possession of plot — House 
built — S. 60 would be inapplicable. 

Section GO is inapplicable where the licensee 
builds a house while the liconso was merely, to 
remain in possession of the plot; for the house can- 
not be said to be built, acting upon the license. 

LP 261 C 2] 

Ali Zaheer and A. N. MuUa—iov Ap- 
pellants. 

Ghulam Ilasaji and Saiyed Husain — 
for Respondents. 

Judgment. — This is the defendants' 
appeal from the decree of the Subordi- 
nate Judge of Ilardoi dated 12bh May 
1931 reversing the decree of the Munsif 
of Bilgram dated 26th January 1931. The 
suit was brought by the plaintiffs for 
recovery of possession of a piece of lund 
in Bilgram town on which tho defendants 
liad a dwelling house. They based their 
claim on an agreement executed in the 
year IbGO by the predecessors- in- interest 
of tho defendants in favour of tho pre- 
decessors-in. interest of the plaintitY by 
which tho plaintiffs were allowed to re- 
tain possession of tho land in suit on 
payment of a nominal rent of one pice 
per month subject to tho condition that 
whenever the owners Nvished them to 
give up the land they would immediately 


remove the materials of their house from 
the land and deliver possession to the 
owners. The deed further recites that 
the licensees have no claim to the land 
and will never have any. Admittedly 
from the date of that agreement the de- 
fendants or their predecessors-in-title 
have been in possession and nominal rent 
has not been paid. The Court below re- 
jecting all the defendants’ pleas including 
the plea that they had perfected their 
title by adverse possession, decreed the 
plaintiffs’ suit. Only two points have 
been urged by the learned counsel for the 
appellants in support of the appeal. The 
first is that the identity of the plot in 
suit with the plot covered by the agree- 
ment of 1860 has not. been established. 
This is a pure question of fact, and both 
the Courts below after consideration of 
all the evidence have come to the conclu- 
sion that the plot in suit is the plot re- 
ferred to in the agreement of 1860. This 
finding .of fact is not vitiated by any 
error of law or procedure and is binding 
on this Court in second appeal. 


The lower Court’s finding on the ques- 
tion of adverse possession has not been 
challenged, and the only other point 
urged is that under S. 60. Easements Act, 
1882, the license granted by the zamindar 
in 1860 cannot be revoked because the 
licensees, acting upon the license, have 
executed a work of a permanent character 
and incurred expenses in the execution. 
In the first place this plea has been raised 
for the first time in this Court and in 
the second place it does not appear to be 
a valid plea. Apart from the fact that 
S. 2, Easements Act, saves any right 
acquired, or arising out of a relation crea- 
ted before this Act comes into force from 
being derogated from by any of the pro- 
visions of tho Act, the terms of S. 60 of 
the Act are inapplicable in the present 
case as tho defendants* bouse was not 
built acting upon the license. It was 
merely a liconso to remain in possession 
of tho plot on which the defendants* pre- 
dec033or?-in- interest already dwelt. The 
case is certainly a hard one, but there is 
no ground for interference with the de- 
cree of the Court below and the appeal is 
accordingly dismissed with costs. 


S.N./R.K. 


Appeal dismissed. 
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to the greatest respect. But whatever 
may have been the views expressed by 
individual Judges, there is an authorita- 
tive ruling on the essentials of the section 
ill the Full Bench decision of the Madras 
High Court in Ramkrishna CJietti v. 
Falaniyandi (2) where the Judges ob- 
serve : 

“It is not part of the defiuitiou of the offence 
that the act of the accused should be in common 
language a mere wanton act of waste. Under 
S. 430, Penal Code, the physical requisites of the 
act are the doing of an act which causes, or to 
the doer’s knowledge is likely to cause a diminu- 
tion of supply. He also fulfils the mental re- 
quisites, when he dees this with intent to cause 
wrongful loss, and the intention is properly held 
to be such when he takes it without any sort of 
right, and it matters not that he claims to set 
up such a right if the facts are so clear that the 
claim is manifestly only an additional wrong. 
It is for judicial tact to distinguish where the 
case is sufficiently doubtful to prevent the in- 
ference of a wrong intent.” 

^ In the case before me there is no doubt 
;that the bandh in question was the pro- 
:perty of the complainant, that it held 
|water which he required for the irriga- 
tion of his fields, that the accused by 
cutting the bandh let out some of the 
water and it would violate the most ele- 
mentary principles of mathematics to 
[hold that the supply of water was not 
'thereby diminished. The result is that 
the rule is discharged. 

r.M./r.K. Rule discharged. 

(2) [1876] 1 Mad. 262=1 Weir. 602 (F.B.). 
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Courtnet-Terrell, C. j.; 
Kulwant Sahay, Macpherson, 

Fazl Ali and James, JJ. 

Natliuni Thahur — Appellant. 

V. 

Ramsaran Shigh — Respondent. 

Letters Patent Appeal No. 86 of 1931, 
Decided on 5th May 1932, 

Bengal Tenancy Act (1885), Ss. 30 (b) and 
35 — Rent — “Unfair and inequitable” meaning 
of, explained — In a suit for enhancement of 
rent under S. 30 (b) Court can consider eco- 
nomic depression — High Court does not inter- 
fere with discretion where it is wrongly 
exercised. 

The general purpose of the Bengal Tenancy Act 
makes it clear that the words “unfair and in- 
equitable” in S. 35 refer to the maintenance of the 
proportion of the produce taken by the landlord in 
the form of money rent or corrections of the pro- 
portions to comply with the conditions prevailing 
under equal conditions within a given area. 
The words involve the further reservation that 
the amount of enhancement imposed must not 
be such as to reduce the raiyat’s income calcu- 
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lated in terms of money to such an extent as to 
involve serious hardship. The recent great and 
sudden economic change in the value, in terms 
of money, of foodstuffs is a notorious fact. Its 
effect in any particular case might be such as to 
render an enhancement (otherwise justifiable in 
the sense that the correct proportions are res- 
tored) unfair and inequitable because the money 
value of the proportion left to the raiyat might 
be so low as to involve serious hardship. It is 
incumbent upon the tenant who desires that the 
economic convulsion may be considered as hav- 
ing affected his own particular case to prove his 
contention as a matter of fact. The very fixing 
by the legislature of a period of 15 years before 
any individual case can be reopened shows that 
the legislature intended that justice in individual 
cases must be subordinated to the public con- 
venience of maiutainitg periods of stability and 
avoiding many successive suits. The discretion 
given by S. 35 is very wide, and where it is 
applied on right principles, that is to say, for the 
purpose of maintaining the proportion of the 
produce allotted to the landlord and the tenant 
respectively, it should not bo a matter of inter- 
ference by the High Court by way of revision. 
Where however it is wrongly applied, that is to 
say, where for example a tribunal has considered 
the words ‘‘fair and equitable” as giving it a 
right to alter these pcoportious in accordance 
with its own economic or political ideas of jus- 
tice, the Court should and will correct the error. 
It is incumbent upon the tribunal in an en- 
hancement suit to take into consideration the 
fact of the great economic depression provided it 
is shown by evidence that in the particular cir- 
cumstances of the case the economic depression 
will, if considered together with the proposed 
enhancement, disturb the proportions of the pro- 
fits allotted to the landlord and the tenant res- 
pectively under equal conditions within the area 
covered by the inquiry and measured money 
value up to the time of the suit. The considera* 
tion of decennial periods is a matter of procedure, 
compulsory it is true to the extent enacted, but 
it is not to be taken as being the only matter 
to be considered by the tribunal. Any matter 
which affects what is “fair and equitable” may, 
and indeed should, be considered by a tribunal 
under S. 35 of the Act. [P 227 C 1, 2, P 223 C 1, 2] 

S, N. Ray and B. N. Bay — for Ap- 
pellant. 

S. M, Mullick and 7. E. Prasad — for 
Respondent. 

Courtney-Terrell, C. J.— This Let- 
ters Patent appeal from the judgment 
of Mohammad Noor, J., first came on 
for hearing before two of us (Kulwanfc 
Sahay, J. and myself) and finding that 
it raised a question of great importance 
in enhancement suits under the Bengal 
Tenancy Act we decided that it should 
be reheard before a Bench of five Judges. 

The question is whether in a suit for 
enhancement under S. 30 (b), Ben. Ten. 
Act, the tribunal is entitled to take into 
consideration under S. 35 the great ecco- 
nomic depression with reduction in staple 
food-crop prices which has taken place 
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recently. Other and minor points were 
raised by the appeal, but this is the only 
question of importance. The material 
parts of S. 30 are as follows ; 

“ Tho landlord of a holding held at a money 
rent by an occupancy raiyat may, subject to the 
provisions of this Act, institute a suit to enhance 
tho rent on one or more of the following grounds 
(namely) ; (a) that the rate of rent paid by the 

raiyat is below the prevailing rate paid by occu- 
pancy raiyats for land of a similar de scription 
and with similar advantages in the same village 

villages, and that there is no 
sufficient reason for his holding at so low a rate ; 
(b) that there has been a rise in the average local 
prices of staple food-crops during the currency of 
tho present rent; fc) that the productive po.vers 
of the land held by the raiyat have been in- 
creased by an improvement effected by, or at the 
expense of the landlord during the currency of 
tho present rent; (d) that the productive powers 
of the land held by the raiyat have been in- 
creased by Jluvial action. 

It is now well recognized that the 
rents p;iid by raiyats in settled areas are 
not economic rents as understood iu 
western countries. In Kamala Prasad 
Sivgh V. Baiikcy Prasad Singh (l) at 
p. G95 {of 10 P. L. T,) James, J., said : 

" 1 should observe that the section as a whole 
is based not on economic principles but on the 
legal and historical principle that the landlord is 
ontitlid to a certain share of tho produce of the 
holding. In tho words of Kcgn. 19 of 1793 : 

t law cf the country tho ruling 
r power is entitled to a certain proportion of the 
u produce of every bigba of land, demandable iu 
money or kind according to tlie local cvistom 
unless ho transfers his right thereto (or a term 
of years or in perpetuity. ’ 

In those areas to wliich tho decennial settle* 
inonl applied, the ruling power compoundiug 
with tho /.amindnrs transferred this right to 
them; and except whore raiyats hold at fixed 
rates, tho landlord is entitled to a periodical lovi- 
siou of rent uiuK-r S. gO (b^ Bon. Ten. Act, not 
on general oconouiic prineiphs but because ho 
is ouiiiled to a certain proportion of tho produce 
of tho laud. ” 

Now whovo rout is pniil in kinJ not- as 
a lixod rent Imfc on tho luinciplo of divi- 
sion of tho crops no qustion of enhance- 
ment can arise. But in tho course of 
history over liirgo ureas of tho country 
tho share imyablo by tho tenant to tho 
iaiulloril his been coinimited for a money 
rent. Noi oi tlioloas that money rent re' 
lirosouts tho share of tlio proiluco to 
which tho lamtlord is entitled, and as 
economic forces produce from time to 
tune changes in tho relative values of 
money and agricultural produce, the pro- 
visions for a roconsidoration from time 
to tune of tho money rent become neces- 
sary and were at an_^rty Umej-ocognized 

(1) A, I. K. 1929 Pat. 702==124 1. (J. 390. 


1932 

as necessary in the interests of both par- 
ties for the purpose of preserving th© 
proportion between the shares of the 
produce taken by the landlord and the 
tenant respectively and to correct lack of 
uniformity in such proportions when uni- 
form conditions prevail in any given area. 

For this purpose those clauses in the 
Bengal Tenancy Act which deal with 
enhancement suits were framed in order 
to introduce certainty and uniformity of 
practice. To that end S. 32 institutes a^ 
uniform procedure for testing not only 
the uniformity of the agricultural condi- 
tions prevailing in an area but also whe- 
ther there has been a rise in the average 
local prices of staple food-crops during 
the currency of the present rent. For 
this latter purpose it enacts that the 
Court shall compare the average prioes- 
over decennial periods and also that the 
enhanced rent shall bear to the previous- 
rent the same proportion as the average 
prices in the latter decennial periods bear 
to the average prices for the previous 
decennial period with which the first 
period is compared. These enactmenta 
make clear that the purposes of this por- 
tion of the Act is to maintain on the 
whole the proportions taken by the land- 
lord and the tenant respectively and that 
they are not for the purpose of changing; 
the proportions in accordance with any 
supposed economic or political considera- 
tions. When this is appreciated it will 
oftsily he seen that the consideration of 
fact most important for the tribunal is 
tho change iu tho value of money rela- 
tively to staplo food-crops which has 
taken place. 

For purposes of practical conveniencs 
and to avoid yearly harassment of ten- 
ants by successive suits for enhancement 
it became necessary to enact, following, 
on well-established customs, that the 
determination of an enhancement suit» 
whether in favour of the landlord or 
in favour of the tenant should* for a 
number of years, preclude the further re- 
opening of the matter os between the- 
landlord and the tenant, notwithstanding 
that within such period the value of 
inonoY had changed relatively to that of 
food-crops. Having regard to the pe- 
riodicity of the fluctuations observed in 
reoords of prices and to the reasonable 
anticipation that such periodicity wonld 
bo maintained until the legislature might 
be called upon to reconsider the snbjeotr 
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it was enacted that the determination of 
an enhancement suit should conclude the 
amount of the money rent payable by the 
tenant for a period of 15 years. 

Notwithstanding these provisions it 
was felt that in any given case circum- 
stances might arise in wliicii a decision 
based strictly ujion the change in prices 
calculated according to the procelure 
laid down by S. 32 might result in a rent 
in which the proportions of the food pro- 
ducts payable to the landlord and cal- 
culated in terms of money by that pro- 
cedure might be disturbed. Such cir- 
cumstances, unless the tribunal could 
take them into acconnt, might defeat in 
any particular case the main purpose of 
the Act. Accordingly by S. 35 it was 
enacted that : 

“ 2Slotwith?baadiDg anything in the foregoing 
seotions, the Oourb shall nob in any case decree 
any enhancement which is under the circum- 
stances of the case unfair or inequitable.” 

The general purpose of the Act, as I 
have above described, makes it clear that 
,the words “ unfair and inequitable” refer 
to the maintenance of the proportion of 
the produce taken by the landlord in 
jthe form of money rent or corrections of 
the proportions to comply with the con- 
ditions prevailing under equal conditions 
within a given area. They do not refer 
to considerations which might properly 
influence the legislature, if it so chose, 
;to decree a change in those proportions 
!or the adoption of another criterion. 
The Act has to be administered as it 
stands not by economists or politicians 
but by lawyers who have to carry out 
the policy laid down by the legislature. 
Had it been otherwise intended, the legis- 
lature might have left to the tribunals 
the question of the enhancement not 
only of money rent but of produce rent 
paid on a division of the crops, that is 
to decide whether it was “ fair and equi- 
table to alter the proportions received 
by the landlord and the tenant respec- 
tively. We have therefore in administer- 
ing S. 35 to consider only such matters 
as are fair and equitable ” in the sense 
of maintaining these proportions. More- 
over I consider that the words involve 
the further reservation that the amount 
of enhancement imposed must not be 
such as to reduce the raiyat’s income cal- 
culated in terms of money to such an ex- 
tent as to involve serious hardship. 

The recent great and sudden econo- 
mic change in the value, in terms of 


money of foodstuffs is a notorious fact. 
A Court which declined to take judicial 
notice of it would, I imagine serenely 
ignore an earthquake. Its effect in any 
particular case might be such as to ren- 
der an enhanoeinent (otherwise justifiable 
in the sense that the correct proportions 
are restored) unfair and inequitable be- 
cause the money value of the proportion 
left to the raiyat might be so low as to 
involve serious hardship. The precise 
date when that change began to take 
etfect in any particular locality and the 
precise extent to which it would affect 
the particular circumstances of any case 
are matters which may on the one hand 
be ascertained by the Court as matters of 
public history from documents of public 
record and on the other hand are matters 
of evidence to be given before the tribu-' 
bunal. 


In other words it is incumbent upon a 
tenant who desires that the economic' 
convulsion may be considered as having’ 
affected his own particular case to prove 
his contention as a matter of fact. It 
is urged on the other hand that it can- 
not be assumed by a Court and cannot 
be proved by evidence that the economic 
catastrophe will have permanent etfectfe^ 
that world changes in economic conir-S 
tions may well occur again and within a'2, 
very short time in the opposite direction.^ 
It is contended that it would be unfair 
to the landlord, having regard to the fact 
that he is precluded from reopening the 
matter for a period of 15 years, to bur- 
den him with the results of what may 
be a purely temporary condition. There 
is, no doubt, some force in this argument 
but it must be remembered that the 
very fixing by the legislature of a period 
of 15 years before any individual case 
can be reopened shows that the legisla- 
ture intended that justice in individual 
cases must be subordinated to the public 
convenience of maintaining periods of 
stability and avoiding many suc.’,e39ive 
suits. One method for avoiding hard- 
ship in any particular case is provided 
by S. 36 of the Act ; 




” If the Court passing a decree for enhance- 
ment considers that the immediate enforcement 
of the decree in its full extent will be attended 
with hardship to the raiyat, it may direct that 
enhancemeot shall bo gradual, that is to say, 
that the rent shall increase yearly by degrees for 
any number of years not exceeding five until the 
limit of the enhancement decreed has been 
reached.” 
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Tfc may be noted here that it is not 
necessary under this section that the 
successive yearly enhancements over the 
limited period of hve years shall proceed 
by equal increment. The curve of incre- 
ment may either be a straight line or 
convex or concave as the tribunal may in 
its discretion determine. Nevertheless 
if this method I)e adopted at the end of 
ii\e years the full enhancement must 
come into force. I mention this section 
therefore not I)y way of indicating that it 
piovides for all circumstances an ade- 
quate method of giving effect to the con- 
sideration involved in the economic de- 
pression, but as providing a method 
which may in very many circumstances 
be satisfactory and enable the Courts to 
do justice as between the parties The 
'discretion given by S. 35 is very wide 

and where it is applied on right prin- 
ciples, that is to say, for the purpose of 
maintaining the proportion of the pro- 
duce allotted to the landlord and the 
jtenant respectively, it should not be a 
matter of intorforenco by this Court by 
iway of revision. Where however it is 
iwrongly aiipliod that is to say, where, 
for example, a tribunal has considered 
the words “ fair and equitable ” as 
giving it a right to alter these propor- 
tions in accordance with its own econo- 
mic or political ideas of justice, the 
Court should and will correct the error. 
Foi the reasons which I have given above, 
r resi»ectfully disagree with the opi- 
nion expressed by tlio learned Judge be- 

foie whom tliis case first came in second 
appeal. lie said : 

1 ho learned advocato has relied upon tho 

present economic depression prevailiui^ in tho 

country. First of all, one cannot bo sure bow 

long this depression is going to last, and so- 

concily, if this becomes a permanent feature it 

will bo open to tho dofondants to applv for re- 

duction of rout under tho provisions of S. 83 
•ucn. len. Act. ’ 


The material parts of S. 38 onahl 
occupancy raiyat holding at a me 
rent to sue for tho reduction of his re 

" lb) on tho ground that there has h.^ni a 
not due to a temporary cause, in the avr 
local prices of staple food-crops during tho 

roucy of tho present rent.” ^ ° 

The words " not being duo to a ti 
porary cause” show very cloarlv t 
b. 38 \yould not give relief to tho ton 
jomcmngesin tho proportions dm 
the economic depression; for from 

leai nod Judges premise that it < 

be shown that the depression will 



a permanent effect, he would be unable 
in_ any case to obtain a reduction for 
this cause. In my opinion therefore, it 
IS incumbent upon the tribunal in an en- 
hancement suit to take into considera- 
tion the fact of the great economic de- 
pression provided it is shown by evidence 
that in the particular circumstances of 
the case the economic depression will, 
if considered together with the i^roposed' 
enhancement, disturb the proportions of' 
the profits allotted to the landlord and 
the tenant respectively under equal con-' 
ditions within the area covered by the' 
inquiry and measured money value up tO' 
the time of the suit. The consideration- 
of decennial periods is a matter of pro-i 
cedure, compulsory it is true to the ex-1 
tent enacted, but it is not to be taken as 
being tho only matter to be considered' 
by the tribunal. Any matter which' 
affects what is “ fair and equitable 
construing those words in the way I have] 
indicated may and indeed should be con-: 

sidered by a tribunal under S. 35 of the; 
Act. 

The facts of this particular case how- 
ever need but brief reference. It is very 
clear that the rent which has prevailed 
even when enhanced to the maximum 
decreed by the Munsif represents a pro- 
portion much below that paid under 
equal conditions within the area and the 
enhanced rent cannot be considered 
otherwise than as fair and equitable 
in the circumstances. The question of 
the area of the tenant’s holding is purely 
one of fact with which a Court in second 
appeal is not concerned to interfere. In 
tho result while giving expression to the 
law as I understand it and differing from 
tho learned Judge in this matter I would 
dismiss this appeal upon the findings c£ 
fact but witliout costs. 

Kulwant Sahay, J. — I agree. 

Maepherson. J.-— I agree. 

Fazl Ali, J. — I agree. 

James, J. — I agree. 

K . N . /r . k , .4 ppea I d ism Used, 
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Chandra Mauleshwar Prasad Singh 

Respondent. 

Roforonce in First Appeals Nos. 23. 29, 
32 and 33 of 1028. Decided on lOfeh 
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(a) Court-fees Act (1870), S. 28 — High 
Court can determine whether proper court- 
fee is paid on memorandum of appeal. 

Under S. 28 the High Court has power to de- 
termine whether the court-fee paid on the memo- 
randum of appeal is sufficient or not. [P 230 G 1] 

(b) Court-fees Act (1870), S. 4 and Sch. 1, 
Art. 1 — Appeal from mesne profits requires 
ad valorem court-fee. 

^Memorandum of appeal from an order made on 
an application for ascertainment of mesne pro- 
fits requires an ad valorem court-fec stamp: 

3 Pat. L. J. G7, Foil; A.I.E. 1020FaL 21S, Dist.; 

120 I. C. G62, Diss. froju. [P 230 C 1] 

^ (c) Civil P. C. (1908), O. 20, Rr. 6 and 7 

Preparation of decree after judgment is 
pronounced cannot be stopped — Court-fees 
Act (1870), S. 28. 

After the judgment has been pronounced and it 
has been signed and sealed, no power is lelt in 
the Court to alter it or add to it or subtract any- 
thing from it ; and the judgment having been 
pronounced a decree must be prepared in accor- 
dance with it. S. 28, Court-fees Act, does not 
empower the Court to call upon the parties to pay 
the deficit court-fee after judgment has been 
pronounced. It only provides for validating 
certain acts which would be invalid if a cer- 
tain document was not properly stamped. There- 
fore when once the judgment has been pronounc- 
ed, the High Court has no power to stop the 
preparation of the decree merely cn the ground 
that proper court-fee is not paid by the party : 

4 Pat. L. J. 472, EeJ. [P 231 C 1] 

Hasan Imam, S. Niamtitullah, N, 0. 
Ghosh and J. C. Sinlia — for Appellant. 

5. N. Bose and S, B. Sen Gupta^ior 
Eespondent. 

Shiveshxoar Dayal, Govt. Pleadei — for 
the Grown. 

Order. — This matter comes before us 
on a reference by the Eegistrar under 
the following circumstances: It appears 
that a suit was instituted by the proprie- 
tor of Mahal Bistahazari in the District 
of Monghyr and the reliefs asked for in 
the plaint were to set aside the revenue 
sale of the mahal, to recover possession 
from the auction-purchasers at the re- 
venue sale and for recovery of mesne 
profits for the period up to the date of 
suit and also for futue mesne profits up 
to the date of delivery of possession. 
This suit was ultimately decreed by the 
Privy Council. Two applications were 
then made for delivery of possession, one 
by the Maharaja of Gidhour and the 
other by Maharaj Kumar Babu Bagesh- 
wari Prosad Singh and others. Posses- 
sion was delivered to them over the pro- 
perties in which they were interested out 
of the various villages comprised within 
Mahal Bisthazari. Thereafter two sepa- 
rate applications were made by the Ma- 
haraja of Gidhour and Maharaj Kumar 
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Babu Bageshwari Prosad Singh for ascer- 
tainment of future mesne profits from the 
date of suit up to the date of delivery 
of possession. The l\[aharaja in his ap- 
plication claimed a sum of Ks. 1,01,591, 
odd and Maharaj- Kumar Bageshwari 
Prosad Singh claimed a sum of Rupees 
3,85,000 odd as mesne profits. Upon 
their applications for ascertainment of 
mesne profits tliey paid ad valorem 
court- tee calculated on the amount 
claimed by them as mesne profits. The 
Subordinate Judge, after a prolonged in- 
quiry, made decrees for mesne profits, 
awarding Rs. 41,803 odd to the 5Ia- 
haraja and Rs. 57,452 odd to Kumar Ba- 
geshwari Prosad Singh. Four appeals 
were preferred against the decrees made 
by the Subordinate Judge. The judgment- 
debtor Babu Kedar Nath Goenka filed Ap- 
peal No. 28 of 1928 against tlie Maharaja 
valuing his appeal at the sum of Rupees 
41,803 odd, namely the amount de- 
creed against him. The Maharaja filed 
Appeal No. 33 of 1923 against Babu Ke- 
dar Nath Goenka claiming Rs. 52,000 odd 
as the amount to which he was entitled tO' 
over and above the amount decreed in his 
favour by the Subordinate Judge. Babu 
Kedar Nath Goenka preferred Appeal No. 
29 of 1928 against Maharaja Kumar Babu 
Bageshwari Prosad Singh valuing his ap- 
peal at Rs. 57,452, that is, the entire 
amount decreed against him in favour of 
the Maharaj Kumar, and Maharaj Kumar 
Babu Bageshwari Prosad Singh prefer- 
red Appeal No. 32 of 1928 claiming a 
further sum of Rs, 54,000 over and above 
the amount decreed in his favour by the 
Subordinate Judge. The memorandum of 
appeal in each one of these four appeals 
was stamped with a court-fee stamp of 
Rs, 4 only. The appeals came on for 
hearing in due course and we pronounced 
our judgment in the appeals on the 13th 
August 1931. We dismissed Appeal No. 

33 entirelv and we allowed the other 
three appeals partially. When the stage 
came for the preparation of the decree, 
the officer of the Court in charge of the 
preparation of the decree discovered that 
the memorandum of appeal in each case 
had been insufficiently stamped. He 
made a reference to the Registrar and the 
Registrar was of opinion that the court- 
fee payable on the memorandum of ap- 
peal was ad valorem upon the value of 
the subject-matter in dispute in the ap- 
peal. He thereupon called upon the 
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parties to pay the deficit court-fee and 
directed that until the deficit court-fee 
was paid, the decree in the four appeals 
shall not be drawn up. The parties ap- 
peared and contested the jurisdiction of 
the Registrar to call upon tlieni to pay 
fl^ditional court-fee at this stage. They 
further contended that the memorandum 
of appeal in eacli case liad been properly 

stamped. The Registrar lias dealt with this 
case in a dual capacity. As Registrar he has 
refused to draw up the decree so long as 
thedeficit court-fee was not paid. As 
taxmg oflicer purporting to act under 
b. o, Court-fees Act. he has held that 
the proper court. fee payable on the 
memoiandum of appeal in each case was 
ad valorem upon the value of the claim 
of the appellants in each case. As the 
parties refused to pay the court-fee the 
matter lias now been referred to us for 
final orders. 


Mr. Hasan Imam has (lueBtioned th 
jinisdiction of the taxing officer unde 
S. 5, Court-fees Act, to jiass any order a 
this stage of tlio appeal. It is howeve 
not necessary to consider the question a 
regards the jurisdiction of the Eegistra 
^as a taxing ofiicer, because in any even 
jtho matter has been rofoirod to us ani 
under S. 28, Court- fees Act, we havi 
iundoubtodly the pow'ors to determin 
whether the court- fee paid on the memo 
randum of appeal was suflicient. 

It is next contended that the court-fe 
paid on the momoranduui of appeal wa 
suflicient ; and reliance is placed upon 
decision of this Court in Sheodhiu Sing 
V. Novangi hoi Ram (l). The facts o 
that case aiqiear to ho precisely simila 
to tlio facts of the present case. Thor 
also an application had boon made fo 
ascertainment of mosno profits. Mesn 
jirofits had been ascertained by the Cour 
below and an apjioal had been proforroi 
to the High Court disputing the amoun 
ascertained by the Court below. It wa 
leld i>y the taxing .Tudgo to whor 
the matter had been referred by th 
taxing olllcer under S. Conrt-tees Aol 

that the court-fee imyahlo on the meinc 
randum of appeal was not ad valoroi 
hut a l,x sum of lis. -I. This deoisio 
was based on a Full Bench decision c 
his Couit in ham Oulam Sahu v. C/iihi 
ta^ n S pipfe (2) wl,oro the questio 

(1) UPSld 121)1, U. G02. 

(2) A.I.H, 11)20 Pat, 218,^5 p . _ oa 1 < 


raised was whether the application for 
ascertainment of mesne profits made to 
the trial Court was to be stamped ad 
valorem and it was held that such an ap- 
plication did not require to be stamped 
ad valorem, the reason being that it was 
merely an application and ought to be 
stamped under Sch. 2, Court-fees Act. 
The Full Bench decision therefore did 
not decide the question of the court-foe 
payable on a memorandum of appeal pre- 
sented against a decree made by the lower 
Court on an application for ascertain- 
ment of mesne profits. The decision of 
the taxing Judge was based on the deci- 
sion of the Full Bench on a question of 
the court fee payable on petition for 
ascertainment of mesne profits and not 
on the question as regards the court-fee 
payable on the memorandum of appeal. I 
find myself unable to agree with the view 
taken by the taxing Judge in Sheodhin's 
case(l). Under S. Court Fees Act. 
the document which his to be considered 
is not the petition for ascertainment of 

mesne profits but the memorandum of 
appeal. 

Section 4, Court Fees Act. provides 
that a document like the one now before 
us, namely, a memorandum of appeal, 
cannot be received by the High Court 
unless in respect of it there be paid a 
fee of an amount not less than that in- 
dicated by the schedules attached to the 
Act. Sob. 1, Art. 1, Court fees Act, pres-' 
cribes that a memorandum of appeal is^ 
to bo stamped with a court-fee stamp 
calculated on the amount or value of the 
subject-matter in dispute in the appeal.! 
Tlie amount or value of the subject-l 
matter in dispute in the four appeals was! 
the amount claimed by the appellant in 
each case and therefore the memorandum 
of appeal in each case ought to have been 
stamped ad valorem. This was the view 
taken by this Court in Nand Ivtonarl 
Singh v, Bilas Bain (3). It is true that! 
the decision arrived at in this c^e wasj 
doubted in the Full Bench decision of 
this Court in wi (rM/am's case (2), re- 
ferred to above ; but that was only with 
reference to the court-fee stamp payable 
on the petition for ascertainment of 
mesne profits filed in the lower Court 
and not with reference to the court-fee 
payable on the memorandum of appeal,! 
NVe are therefore of opinion that the! 
view taken by the Registrar that tlw 

(3) l 1917J 3 Pal. L. J. 07=40 I.'6,“579r 
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memorandum of appeal in each case 
ought to have been stamped ad valorem 
is the correct view. 

The next question that arises is what 
orders we should pass. It is contended 
by the learned advocate for the appeal- 
lants in each case that the Court having 
pronounced judgment is now functus 
officio and no order can be passed direct- 
ing the stoppage of the preparation of 
the decree or calling upon the parties to 
pay the deficit court-fee. Eeference is 
made to S. 33 an! 0. 20, Hr. 6 and 7, 
Civil r. C., and it is contended that a 
judgment having been pronounced, the 
■decree must follow, and the Court is un- 
able to direct that the preparation of the 
decree be stopped until the payment of 
the deficit court fee. In our opinion 
this contention is well-founded. After 
the judgment has been pronounced and it 
' has been signed and sealed, no power is 
left in the Court to alter it or add to it 
or subtract anything from it ; and the 
judgment having been pronounced a de- 
cree must be prepared in accordance with 
it. S. 28, Court-fees Act, in our opin- 
ion, does not empower the Court to call 
upon the parties to pay the deficit court- 
fee after judgment has been pronounced. 
It only provides for validating certain 
acts which would be invalid if a certain 
Idocument was not properly stamped. We 
■are fortified in the view we take by a 
Bull Bench decision of our own Court in 
Eadiha Baman Prosad Singh v. Janaki 
Kuer (4) where it was held that when 
the High Court dismisses an appeal from 
whatever cause, it ceases to have seisin 
of the appeal or case, and is powerless to 
oall upon the respondent to pay any de- 
ficiency due to him in respect of court- 
fees payable in the lower Court, and con- 
sequently has no jurisdiction in such cir- 
cumstances to restrain the respondent 
-from executing the decree obtained by 
him. The same view was taken in the 
Calcutta High Court in Jatra Moha?i 
Sen V. Secy, of State (5): see also The 
Shanghai Life Insnra^ice Co. v, Mrs. 
Helen Constance Brown (6) and Abdullah 
v. Secy, of State (7). It is therefore clear 
that we have no power to stop the pre- 
paration of the decree. We would there- 
fore direct that decrees be prepared in 

(4) [19191 4 Pal. L. J. 472=51 I. 0. 756 (F.B.). 

(5) [1918] 46 Cal. 520=52 I. C. 4-35. 

,(6) [1916] 32 I. C. 534. 

i(7) A. 1. R. 1925 Lab. 131=82 I. C. 588. 
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accordance with the judgment pronounced 
by us. 

K.N./r.K. Order accordingly. 
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Macpherson and Dhavle, JJ. 

Bhola Prasad — Appellant. > 

V. 

Bamkumar Marioari — Respondent. 

Appeal No. 85 of 1930, Decided on 
13th August 1931. 

^ Provincial Insolvency Act (1920), S. 28 
— Partnership between stranger and joint 
Hindu family of father and minor sons — Firm 
adjudged insolvent^Adults mortgaging an- 
cestral property for partnership debts — 
Minor’s shares in ancestral property can be 
sold by receiver to discharge debt of firm. 

A partnership existed between a stranger and a 
joint Hindu family consisting of father and 
sons, some of whom were minors. On the part- 
nership firm being adjufiicated as insolvent, its 
assets vested in the Official Receiver. The adults 
had mortgaged a part of the ancestral property 
as partners for a debt due to the partnership. 
On the receiver trying to sell the shares of the 
minor members in the ancestral property, they 
objected to the sale as the partnership was with 
a stranger. 

Held', that the liability of the minors as the 
sons of their fathers must be distinguished from 
their liability as partners of the firm. So far as 
the latter was concerned, they were under no 
personal liability and no property of theirs, 
which was not the property of the firm could be 
touched by the receiver. The receiver was en- 
titled to proceed against the interest of the 
minor sons in the joint family property, and the 
sons could only obtain exemption by showing 
that the father’s debts were not binding on the 
sons by reason of immorality and the like. The 
fact that the minors had not been aud could not 
be adjudicated insolvent would not affect the 
vesting — in the receiver — of the entire assets of 
the firm includiog their shares in the family 
property which had become part of the firm’s 
assets. With the insolvency of the firm, as on 
the dissolution of a firm, the share of the minors 
in the property or assets of the firm means 
nothing more than their right to participate in 
the surplus or divisible income and capital of the 
firm at the proper time and after the obligations 
of the firm have been discharged. The minor’s 
shares in the family property which was mort- 
gaged for a debt of the family as a partner in 
the firm could not in any event be saved by 
them except by showing that the debts for which 
the fathers were personally liable were contracted 
for immoral purposes: Case law referred. 

[P 233 G 1 : P 234 G 2] 

D. N. Varma — for Appellant. 

N. N. Bay — for Respondent. 

Judgment. — This appeal has been 
heard along with appeal from Original 
Order No. 65 ofl930 (Ea;'i M%thammad 
Ali and another v. Bamkumar Marwari 
and others) in which a separate judgment 
has been delivered. The present appeal 
is preferred against para. 3 of order 
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No. 65, dated 19th February 1930, in 
Insolvency Case No. 113 of 1929 refusing 
to exempt from sale “the ancestral pro- 
perty of the petitioners” who are minor 
partners of an insolvent firm. The ap- 
plication for adjudication was made by 
the creditor Ramkumar Marwari (respon- 
dent l) against nine persons, all Kalwars. 
y; the nine persons eight constitute a 
pint family with Garibchand Ram of 
^bkaunaganj as karta, while tlie ninth is 
Jdansidhar Kalwar of Rampur ^vho, it 
may be observed, also holds four annas in 

Tauzi 11291 of Ekaunaganj whereof the 

joint family holds eight annas). The 

.Rn f family are 

adults while the other four, who are the 

present appellants, are minors, the first 
two being the sons of Garibchand and the 
second two the sons of Lurki Prasad 
another adult member of the joint family. 

Ihe aot of insolvency alleged was the 
execution by the debtors within three 
months of the application of a bogus deed 
of mortgage (Ex. l) for Rs. 27,500 in 
Uvour of Ilaji Muhammad Ali, .Jagannath 
Irasad of Calcufeta, by which all fcho pro- 
perties appertaining to fcho debtors have 

boon mortgaged in order to defraud and 
defeat the claims of other creditors. By 
amendment, tlio addition was made to 
the names of the opposite party of the 
description: 

Partners carrying on business nt Arrnh iu 
the name and style Oaribchana Lurki Prasad.” 

The learned Judge hold that the debtors 
bad committed tlio act of insolvency 
alleged and tlio objection that the mort- 
gagee was a creditor in resiioct of another 
business, namely. Ramprasal Bansidbar, 

of the debtors’ joint family in which 
i^ansidhar was also a partner was nega- 
tivod (Lurki Prasad is a son of Rampra- 
sadj, R b(3ing hold that the grain busi- 
ness in which the petitioners’ debt had 

'vhiXBa^^^ii business in 

bolongedtothesame persons, the joiS 

•ioth In tho boiul Itself which is oxe 

Bansi 1 ■' out tint 

^ansullni ,s n, pai'tnor of tlio other 

0 tors and th.at they all carw on i 

fc l o businesses, and it was hold that 

tbo nine debtors wore liable to tlie n 

tioning creditor and also to other c!( 

of insolvoncy. The learned DisL 


Judge accordingly passed "an order of 
adjudication against the debtors,” 

In appeal the first contention is that 
the minors could not be adjudicated in- 
solvents. The order which has been 
quoted has however to be read in con- 
junction with the previous order of 26fch. 
August 1929, in which it was held that 
an application in the names of the part- 
ners to adjudge the firm insolvent is- 
maintainable, and the Judge proceeded as 
follows : 

As regards the minors the decision in Jag- 
mohanNarain v. Girish Baba (1) and tho 
decision— Jn rc Sital Prasad (2). show that a 
minor cannot bo adjudicated insolvent. It is 
clear however to my mind that a minor is a pro- 
per party to an application to adjudge insolvent a 
firm in which that minor is a partner. 

I therefore allow the amendment and hold 
that after amendment the application to adjudge 
the firm insolvent is maintainable provided that 
none of the minors who are partners in the firm 
shall porsonilly bo adjudged insolvent.” 

Unfortunately the procedure was some- 
what casual in that no formal adjudica- 
tion order was drawn up and no copy of 
tho notification in the Gazette is found 
on tho record. Bub it is clear on reading 
tho two orders together that the minors 
were not *adjudicated insolvent and in 
fact they have not preferred any appeal 
against tho order of adjudication. In. 
their petition the minorsCnow appellants) 
claimed that as minors they could not 
be partners of the firm and that, at any 
rate, tlioir ancestral properties, not being 
assets of the firm, could not be liable for 
tlio debts of tho firm nor taken by the 
roeoiver iu insolvency. In view of the 
findings it is not now contended that 
they are not partners of tho firm. The 
only contention is that their shares in the 
ancestral property cannot bo sold to dis. 
charge t!io debts of a firm in which their 
joint family is in partnership with a 
stranger and that it is only the property 
of tho linn which vests in tho receiver. 
In this connexion it may bo obsarvod that 
all tho property has actually been sold 
by the receiver except tho family house,, 
sale of which was stayed by this Court. 
Tho rocoivoris tho second of tho two res- 
pondents in this appeal. 

Now tlio proporty (except the house) in 
which tho appellants claim their shares- 
to bo not liable to sale, was in fact mort- 
gaged by their lespoctivo fathers together 
ill " Bansidhar also mort- 

(1) A. I. K. 1020 All. 210=42 AIK 515. 

(-') [unco -13 Cal. 1157=87 L C. 663. 
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gaged his own property. The property 
was manifestly mortgaged by the said 
fathers who are the karta of the joint 
family and another*' adult member, for a 
debt of the joint family as a partner in 
the firm, and was thus treated as a part 
of tt |0 assets of the firm. This included 
the Shares of the minors in the family 
'property mortgaged. As a result of the 
adjuylication in insolvency of the firm, all 
the assets of the firm vest in the receiver. 
The ^act that the minors have not been 
and cannot be adjudicated insolvent will 
not affect the vesting — in the receiver — 
of the entire assets of the firm including 
their shares in the family property which 
had become part of the firm’s assets. 
With the insolvency of the firm, as on 
the dissolution of a firm, the share of 
the minor appellants in the property or 
assets of the firm means nothing more 
than their right to participate in the sur- 
plus or divisibleincome and capital of the 
firm at the proper time and after the 
obligations of the firm have been dis- 
[charged. The minors’ shares in the 
jfamily property which was mortgaged 
for a debt of the family as a partner in 
the firm cannot in any event be saved by 
them except by showing that the debts 
for which the fathers are personally lia- 
ble N^ere contracted for immoral pur- 
poses : and the same would appear to be 
the case with the family house which 
was not mortgaged. 

The question of the liability of ances- 
tral family property in circumstances 
somewhat like the present has been the 
subject of much judicial decision in recent 
years in this and other Courts. 

In ScLiit Prasad Singh v. Sheodut 
Singh (3) the th ree minor sons of an in- 
solvent applied for the exemption of their 
three-fourths share in the family pro- 
perty, the whole of which was about to 
be sold by the receiver under the orders 
of the District Judge. Das, J., (Kulwant 
Sahay, J., concurring) was of opinion 
that in view of the decision of their 
Lordships of the Judicial Committee 
in Sahu Bam Chandra v- Bhui) Singh 
(4) it can no longer be held that the 
father had any property, within the 
meaning of the Provincial Insolvency 
Act, that could vest in the receiver. The 
same insolvent’s case came again before 
the High Court in Chairman, District 

(3) A. I. R. 1924 Pat. 259 =2 Pat. 724. 

(4) A. 1. R. 1917 P. C. 61=39 All. 437 (P. C.). 


Board, Monghyr v. Sheodutt Singh (5), 
in which Ross, J., (Kulwant Sahay, J., 
concurring) referred to the subsequent 
decision of their Lordships of the Judicial' 
Committee in Brij Narain v. Mangia 
Prasad (6), and following theFull Bench 
decision of the Lahore High Court in 
Behari Lai y Sat Narain (l) held that 
as the father’s debt was not shown to 
have been incurred for immoral purposes, 
there was no obstacle to the sale of the 
family property by the receiver in order 
that the debt may be discharged, the son 
having no right to question the sale effec- 
ted in order to liquidate his father’s debt. 
In the earlier case of Amolah Chand v. 
Mansuhh Bai Mangal Lai (8), Ross, J, 
(Das, J. concurring) had, distinguishing 
Sant Prasad v. Sheodutt Singh (3) defi- 
nitely held that property over which a 
person has a disposing power which he 
may exercise for his own benefit, includes 
ancestral property which may be sold for 
the satisfaction of antecedent debts. The 
Full Bench decision of the Lahore High 
Court in Behari Lai v. Sat Narain (7) 
was overruled by the Judicial Committee 
in Sat Narain v. Behari Lai (9). This 
was a decision under the Presidency 
Towns Insolvency Act of 1909, though the 
suit was for pre-emption (on the ground 
of contiguity) brought by the minor son 
of a Mitakshara insolvent. The High 
Court held that on the father’s insol- 
vency, the entire property of the joint 
family, including the share of the minor, 
vested in the Official Assignee. The Judi- 
cial Committee definitely overruled that 
view, but observed that it may be that 
in some way tl^e property may in a pro- 
per case be made available for payment 
of thefather’s just debts. The observation 
probably referred to the alternative men- 
tioned by Shadi Lai, C. J., in the Full 
Bench decision in Behari Lai v. Sat Na- 
rain (7): 

“As the son’s share is in certain cases liable 
for the debts of the father, the Official Receiver 
may be able to enforce that liability, provided 
that bo takes appropriate proceedings for the 
purpose and satisfies the conditions which alone 
render the son’s interest liable for the father’^^ 
debts.” 

In Kliem Chand v. Narain Das (lO) a 
Bench of the Lahore High Court, after 

(5) A. I. R. 1926 Pat. 43S = 5 Pat. 476. 

(6) A. 1. R. 1924 P. C. 50 = 46 All. 95 (P. C.). 

(7) A. I. R. 1923 Lah. 1=3 Lah. 329 (F. B.). 

(8) A. I. R. 1925 Pat. 127=3 Pat. 857. 

(9) A. I. R. 1925 P. 0. 1S=6 Lah. 1 (P.C.). 

(10) A. I. E. 1926 Lah. 41=6 Lah. 493. 
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referring to the Privy Council decision in 
Sat Narain v. Behari Lai (9), held that 
the receiver was entitled to proceed 
against all the coparcenary property, even 
though the minor sons' share in it does 
not vest in the receiver; this was a case 
of insolvency in the course of a business 
started and carried on by the father as 
the karta of the family. In Allahabad 
Bank Lid., Bareilbj v. Bhagwan Das Jo~ 
hari (ll), it was held that the insolvency 
of the father does not vest in the receiver 
the interest of the sons in the joint 
family property. The Bombay High 
Court in Shripad v. Basa 2 )pa (12) held 
that wliore a creditor had obtained a de- 
cree against a father and his son, and 
attached the joint family property, and 
the father was subsequently adjudicated 
insolvent, the creditor was entitled as 
against the receiver to execute his decree 
against the son. Macleod. C. J., speaking 
for himself, did not consider that the 
manager's power to dispose of family 
proi)crty for legal necessity had vested 
in the receiver: Coyajee, J. only agreed 
with Macleod, 0. J., in dismissing the 
appeal. In Stdharayna Cliettiyar v. 
Official lieceiver, Tanjorc (13) a Full 
Bench of the Madras High Court consist- 
ing of three Judges hold that the power 
of the father in a Mitakshara joint family 
to sell his son’s shares also for paying 
his just and proper debts vests on liis in- 
solvency in the receiver, though the 
shares themselves do not vest in him. In 

Official lieceiver, Anantapur v. Rama- 
chandrap 2 )a (l-i) there was a ditTerence 
of opinion between Odgors, J. and Cur- 
pnven, J., who first hoard the appeal. 
The case was one of a Hindu joint trad- 
ing family with several minors; the 
manager \yas not the father and the adult 
members including the manager had been 
adjudicated insolvent. Cuvgenvon, J. was 
of opinion that the manager s power of 
disposing of the family property was not 
pioperty witliin the definition of the 
Ih*ovincial Insolvency Act and was dis- 
tinguisiiahlo from the father’s power in- 
asmuch as his own debts may bo binding 
upon his sons. Odgers. J. held that there 

was no ditlerenco between the power of 

the manager, if he is a father, and the 
.power of the manager when he is a bro- 


a' All. SJ!k 

m ]' Horn. ' 
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ther or some other relation of a minor 
partner who cannot be adjudicated. Deva- 
doss, J., to whom the case was referred 
under S. 98, Civil P. C. agreed on the 
authorities with Odgers, J. Thus the 
decision of the majority was that the 
power of the manager to dispose of joint 
family property for debts incurred for 
trading purposes passes to, and becomes 
exercisable by, the Official Eeceiver so as 
to bind the minors’ shares. Devadoss, J., 
liowever observed that if the question 
were res integra, he would be inclined to 
hold that under the Provincial Insol- 
vency Act the power of a Hindu father 
to dispose of his son’s shares in the 
family property for his debts doete not 
vest in the Official Receiver. 

In the present case the liability of the] 
minors as the sons of their fathers must 
be distinguished from their liability as 
partners of the firm. So far as the latter 
is concerned, they are under no personal! 
liability and no property of theirs, which* 
is not the property of the firm, can be 
touched by the receiver. Their liability 
as the sons of their fathers is confined to 
such debts incurred by their fathers as 
are not shown to be immoral. The lia-l 
bility of the fathers for the trading debts 
is not confined to the assets of the firm 
but will extend to their shares in the 
joint family property. The decisions of 
this Court may possibly have gone a 
little too far, and it is perhaps not essen- 
tial in the present case to say whether 
the father’s power to dispose of their 
son’s shares for their own just and pro- 
per debts has vested in the receiver. On 
the authorities the receiver would seem 
to ho entitled to proceed against the in- 
terest of the minor sons in the joint 
family property, and the sons can only 
obtain exemption by showing that the 
father's debts are not binding on the sons 
by reitson of immorality and the like and 
there is no proof or even suggestion of 
anything of the kind. The appeal is dis- 
missed with cests. 

k.n./r.k. Appeal dismissed. 


A. I. R 1932 Patna 234 

Macphf.rson and Mohamad Noob, JJ. 
Smith — Appellant. 

V. 

Gokul C h rt d ra — Res pondont . 

Appeal No. 164 of 1929, Deoidel on 
4th August 1931, against original order 
of Sub- Judge, Ranchi, D/- 5th June 1929. 
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Civil P. C. (1908), 0.21. R. 90— Applica- 
tion by judgment- debtor — Judgment-debtor 
dying — Legal representatives can continue 
proceeding without obtaining letters of ad- 
ministration — Succession Act (1925), S. 212. 

Section 212 does not apply to the case of a 
judgment-debtor applying to set aside a sale on 
ground of material irregularity. Establishing 
a right to 'the property of a deceased person is 
■one thing and trying to keep a property within 
his estate is another. In an application for set- 
ting aside a sale the applicants do not want to 
establish their right to the property itself. There- 
fore the legal representatives of a judgment-deb- 
tor, dying intestate, can proceed with the appli- 
cation filed by him, for setting aside a sale in 
execution of a decree without obtaining before- 
hand letters of administration to his estate: 4 
Fat, L. J. 3G0, Appl', 4 AH. 192, Dist. 

[P 235 G 2 P 236 G 1] 

K, N. Ghoudhury and S. C, Mazumdar 
— for Appellant. 

Sultan Ahmed, S. N, Banerji, B. N. 
Mitter, H, P. Sinha and K. E. Banerjee 
— for Respondents. 

Mohamad Noor, J. — This appeal 
■arises out of an application to set aside a 
sale in execution of a simple money dec- 
ree obtained by the respondents from the 
Court of the Subordinate Judge of Dhan- 
bad against one Mr. C. J. Smith. The 
decree was brought on transfer to the 
Court of the Subordinate Judge of Ranchi 
and the decree-holders attached and got 
sold a piece of land in Hinu which is 
described in the sale proclamation as 
follows: 

“ Property of the judgment-debtor situated in 
Mauza Hinu, Hathu, Hundru and Kalyanpur 
■within Barkagaon Government khas mabal which 
is one plot of 144 acres and 8 rods and is sur- 
rounded by wire and is named as Chalic Saheb 
ka kata with all the laud tegether with one 
pacca two-storied house situated therein with a 
pacca well, court-yard aud open space in front 
And back of the laud whichds the purchased right 
of the judgment-debtor from the Free School and 
is in possession of the judgment-debtor without 
the partnership of anybody and which is valued 
At Rs. 20,000.” 

The sale was held on 16th March 1928, 
•and the property was purchased by the 
decree- holders for Rs. 20,000. On 12fch 
April the judgment-debtor, Mr. C. J. 
Smith, filed an application for setting 
aside the sale on the ground that on ac- 
-count of material irregularity in publish- 
ing and conducting the sale the property 
worth about two lakhs of rupees was sold 
for an inadequate price of Rs. 20,000. 
Mr. Smith died on 25th July 1928. On 
11th October 1928, his son Mr. G. T. M. 
Smith and his widow Mrs. D. M. Smith 
applied for substitution of their names 
an place of the deceased applicant and 


proceeded with the case. The learned 
Subordinate Judge rejected the applica. 
tion on the ground that the son and the 
widow of the deceased Mr. C. J. Smith 
were not entitled to continue the pro- 
ceeding as they had not obtained letters 
of administration to the estate of the de- 
ceased as required by S. 212, Succession 
Act, and further held that there was no 
material irregularity in conducting the 
sale; that notices were properly served 
and in the circumstances the price fetcli- 
ed (Rs. 20,000) was adequate. The first 
question for consideration is whether tiie 
son and the widow of the deceased Mr. 
G. J. Smith were entitled to prosecute 
the application for setting aside the sale. 
3. 212, Succession Act, enacts that 

no right to any part o the propertv of a person 
who has died intestate can bo establishs'l in any 
Court of ustice Junless letters of administration 
have first b?en granted by a Court of competent 
jurisdiction ” 

The appellants contended before the 
learned Subordinate Judge that Mr. 
Smith was an Indian Christian and there- 
fore came within the exception of S. 212. 

I am however of opinion that Mr. Smith 
was not an Indian Christian. He was des- 
cribed as a European in the decree under 
execution. The petitioners’ witness 
Panchugopal Roy describes him as an 
Indian Christian but the only ground 
that the witness gives in support of his 
description is that Mr. Smith was born 
at Murshidabad. Further questioned, the 
witness was unable to say whether his 
ancestors were or were not Europeans. 
An “Indian Christian” as defined in the 
Act is 

“ a native of India who is or in good faith claims 
to be of unmixed Asiatic descont and who pro- 
fesses any form of Christian religion ” 

There is nothing to show that Mr, 
Smith claimed himself to be of unmixed 
Asiatic descent. The appellants have not 
given their own evidence. I am there- 
fore of opinion that at least for the pur- 
poses of this case Mr. Smith must be 
treated not to be an Indian Christian. i 
Nevertheless in my opinion S. 212 is not! 
applicable here. The case was started by| 
Mr. Smith himself in his lifetime. Whatl 
his son and widow wanted was to conti- 
nue the proceeding. It cannot be said 
that they wanted to establish their righti 
to any part of the property of Mr. Smith. 
Establishing a right to the property of a 
deceased person is one thing and trying 
to keep a property within his estate is 
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anotlier. The effect of the sale was that 
the estate of Mr. Smith was deprived of 
the property sold. Mr. Smith’s applica- 
tion was in efl'ect to bring the property 
back to the estate by having the sale set 
aside. The son and the widow of the de- 
ceased want to continue that application 
jwith the sole oliject of restoring to the 
jGstate of Mr. Smith a property which has 
gone away. In this application they are 
making no claims in tlieir favour. Once 
the property is restored to the estate of 
the deceased it will be a quite different 
question who is entitled to succeed to 
that property. Iveference may bo made 
to the decision in Brij KisJiore Lai v. 

1 ratal) Narain (l) where it was held 
that the 


reversioner in a Hindu widow’s e.state is eu- 
titled to apply under 0. 21, R. 90. Civil P. C 
11)08, to v'Ot aside a sale of immovable property 
on account of fraud or irregularity in publishinc 

or conducting tlie sale.” 

It is obvious that if a reversioner ap- 
plies for sotting aside the sale hold in 
execution of a decree against a widow, he 
is not trying to establish his right to the 
*u'operty itself wluch ho cannot do 
luring tho lifotimo of the widow. In an 
application for setting aside a sale the 
applicants do not want to establish their 
right to tho property itself. Sir Sultan 
Ahmed for the respondents refers us to 
tho decision in Sukanamhin v. Bcnnick 
(2). It was hold in that case that 


whore persons who did not legally reproso: 
tlio estate of the deceased iutoslato were sued . 
his reprosciitativos for a doht due by him, and : 
execution of tho doerco obtained thoroin, pr 
porty of tbo deceased was attached and bvougl 
to sale, such procceditigs, being inoperativo ' ; 
against the estate of tho deceased, could not coi 
for any title upon tho decroe-holdors in respect 
tho proceeds of such sale, as against a perse 
who has ohlaincd letters of administration to tl 
estate of tho deceased, and a suit bv tho decre 
holders for tho recovery of such sale proceed 
paidovertotho legally constituted administr. 
tor of tho estate is not inaintaiuahlo.” 


that cn 
caso I 
was w 

decease 


In my opinion the facts of 
iiavo no application to tho 
fovo ns. Phoro tlio (luostion 
i-oprosonted tho estate of tho ....... 

lloro tho question is whether tho i 
coasod 3 son and widow could contin 
tho proceedings started by the docoa^ 
himsolf. On these grounds I am of op' 
ion that tho son and tho widow of t 
docoaserl woro ontitlod to continuo t 

proceedings. 

(1) [19191 •! Pat. I), J. 300=51 I G 3^9 
i'2] [18821 -1 All. 192. ^ 


Now I come to the merits of the case. 
The irregularity complained of by the 
appellants are nonservice of notice under 
0. 21, R. 66, Civil P. 0., and misdes- 
cription of property in the sale procla- 
mation, namely, the mention of an area of 
144 acres and 8 rods, though in fact the 
area is 440 acres, and the mention of a 
grossly inadequate value, i.e., Es. 20,000 

for a property worth about two lakhs 
of rupees. 

It appears that the notice under 0. 21^ 
E. 66, Civil P, C., was served at the 
colliery office of the judgment-debtor at 
Dhanbad in January 1928. It was served 
by hanging a copy at the outer door of 
the office. Hem Chandra Sen, a medical 
practitioner (witness 1 for the appellants) 
says that Mr. Smith was lying ill at 
Suria in the District of Hazaribagh in 
January 1928. Witness 2 for the appel- 
lants, Mr. Loisean, deposes that he was 
the only person authorized to receive 
notices on behalf of Mr. Smith and that 
Mr. Smith was ill in January 1928, and 
since then he did not go to the colliery 
at Dhanbad. I have no reason to dis- 
believe these witnesses and in my opin- 
ion tho service of notice was not regular. 

I do not however attach much importance 
to this as on 14th March Mr. Smith en- 
tered appearance and raised objection on 
tlio question of valuation. Tho learned 
Subordinate Judge overruled the objec- 
tion on the merits. 

As to the misdescription of tho pro- 
perty in tho sale proclamation, there can- 
not be two opinions and the contention 
of tho appellants is well founded. The 
area mentioned in the sale proclamation 
is 144 acres 8 rods. Mr. Loisean, wit- 
ness 2 for the appellants, describes the 
area to be 440 acres. We sent for the 
original title deed of Mr. Smith which 
wo wove told was with the Chota Nagpur 
Tanking Association. The bank has sent 
a copy of tho title-deed with the copy of 
a letter of Mr. Smith to tho Managing 
Director of the bank under which the 
bank claims an equitable mortgage for 
Rs. 1,60,000 over the property sold. Tho 
correctness of the copies is not disputed. 
It ajipcars that the land was originally 
aoquired by the Government for the 
governors of tho Free School of Calcutta 
as they wanted to shift the school from 
Calcutta to Eanchi. Tho idea was after- 
wards abandoned; the governors of the 
Ireo School and the Government in 1915 
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jointly transferred the land to Mr. Smith 
for Rs. 50,000. The actual area men- 
tioned in the title-deed is 444 acres, 
3 rods and 34 poles. .There is no question 
therefore that the area and the value 
were very grossly understated in the sale 
proclamation and therefore one should 
not be surprised if the price fetched at 
the sale was only Rs. 20,000. I am 
hound to hold that by the misstatement 
of the area and the value of the j^roperty 
there has been irregularity, and one can 
safely infer that the intending bidders 
were misled. The learned Subordinate 
Judge says that the property is subject 
to an equitable mortgage to the extent of 
Rs. 1,50,000 in favour of the Chota 
Nagpur Banking Association. If so, the 
non-mention of this equitable mortgage 
in the sale proclamation was another 
misdescription. It is however not clear 
whether the property was sold subject 
to any equitable mortgage. On the other 
hand I find from the execution proceed- 
ings (0. 5, dated 14th March 1923) that 
the learned Subordinate Judge observed 
that the judgment-debtor did not produce 
any document to show that the property 
was under mortgage and that the fact of 
the existence of any encumbrance on the 
property was denied in the decree-holders’ 
verified petition. It is clear therefore 
that Rs. 20,000 was fixed as the value of 
the property ignoring the mortgage, if 
any; and, obviously, this was a very in- 
inadequate price. The judgment-debtor 
purchased the property for Rs. 50,000 
and he constructed buildings and a well 
and fenced the area. The value must 
have considerably increased. The Chota 
Nagpur Bank claims to have advanced 
Rs. 1,50,000 on the security of this pro- 
perty. The judgment-debtor sustained 
substantial injury by the misdescription 
of the property in the sale proclamation. 
On the whole therefore I am of opinion 
that there^ has been material irregularity 
in publishing the sale and in consequence 
thereof the property has been sold for a 
grossly inadequate price. 

I would therefore set aside the sale 
and direct that the property be resold 
after terms of the sale proclamation are 
settled and fresh sale proclamation is 
issued. If the learned Subordinate Judge 
be satisfied on such inquiry as he thinks 
fit to institute, that the property is 
subject to any mortgage legally enforce- 
able, he will direct the fact to be men- 


tioned in the sale proclamation. The 
appeal is allowed with costs. 
Macpherson, J. — I agree. 
k.E./r.k. Appeal allowed, 
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Courtney-Terrell, G. J. and 

Fazi Alt, J. 

Kamesli loa r S i ugh Bahadiu — Decree- 
holder— Appellant. 

V. 

Bamjiwan Sahio and anotliei — Judg- 
ment-debtors — Respondents. 

Misc. Appeal No. 261 of 1931, Decided 
on 4th March 1932, against order of 
Dist. Judge, Bhagalpur, D/- 8th August 
1931. 

'(a) Maxims — De minimis non curat lex — 
Smallness of sum involved does not involve 
application of maxim. 

A Court is uot entitled to deprive a decree- 
holder of interest to which he is entitled under 
the decree however inconsiderable the amount 
may be and although the decree-holder may be 
a wealthy landlord and the judgment-debtor a 
minor. The smallness of the sum involved does 
not involve the application of the legal maxim 
de non curat lex. A very small sum 

may involve a very big question of principle. 

[P 23S C 1, 2] 

(b) Execution — Decree binding. 

An executing Court is uot entitled to go be- 
hind the form of a decree. [P 23S C 2] 

(c) Practice — Powers of Court. 

The Court has no right to demand generosity 
from a party as a term for giving him bis legal 
rights. [P 238 C 2] 

Murari Prasad, K, P. Ux>adhya and 
B. Misra — for Appellant. 

Courtney-Terrell, C. J. — This is an 
appeal from a decision of the District 
Judge of Bhagalpur affirming a decision 
of the Munsif in the following circum- 
stances: The plaintiff in the suit is the 
Maharajadhiraja of Darbhanga who sued 
the defendants for arrears of rent and 
interest. He obtained a decree for 
Rs. 483 with interest until realization. 
He put this decree into execution and 
the decretal amount together with costs 
and interest up to the date fixed for the 
sale on 22nd December was Rs. 599. 
The judgment-debtors came into Court 
with an application that the plaintiffs be 
ordered to accept a sum of Rs. 200 and 
that the sale might be postponed till 
February. To this application the plain- 
tiff agreed and the sale was accordingly 
adjourned until the month of February. 

On 13th February the judgment-debtors 
again came into Court with another part 
payment of Rs, 125, but this time the 
plaintiff objected to any further post- 
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ponernenfc of the sale. Nevertheless the 
Munsif did in fact order against the ex- 
press wish of the plaintiff an adjourn- 
ment of the sale until 2nd April on 
which date the judgment-debtors paid 
up the balance of Ps. 274. Thereupon 
the plaintiff having obtained a decree for 
the ctecretal amount with interest up to 
the date of realization claimed that he 
^as entitled to tlie amount of interest 
upon the sum outstanding against the 
defendants between the dates of 23rd 
December and 7th April, 22nd December 
being the date when Ks. 200 was paid 
and /th April being the date of the final 
liajnien . In view of the decree he was 
clearly entitled to this sum 

It is true that the actual sum of in- 
terest is only Es. 5-15.6 which in itself 
IS entirely inconsiderable; hut the plain- 
till IS right 111 stating that.his claim is 
a matter cf principle which if decided 
against him would have a very severe 
effect in many other cases. The attitude 
of tlio Munsif was to call attention to 
the fact that the decree- liolder had on 
the first occasion accepted part payment 
and had voluntarily agreed to the post- 
ponement of the sale, and he seems to 
imagine that having made this agree- 
ment it entitled the ^lunsif to postpone 
the sale on futuro occasions and at the 
same time, whether or not the plaintitf 

consented, to deiuivo him of the in- 
terest to which ho was entitled under 
tho decree. This princiide cannot be 
accepted foi a moment. WTien the 
matter wont liefora tlio leanied District 
Judge oil appeal, lie made a iiiistiiko 
of a more serious cliaractor wliioli re- 
quires empliatic correction, lie drew 
attention to tlie fact tliat the iilaiutitr 
^wasa wealthy landlord and that the 
|dofendaut was a minor and said that ho 
could not imagine that suoh a wealthy 
man could wish to harass his tenant for 
such an extremely small sum. Inci- 
lontally he also agreed with the erroneous 
reasonuig of the Munsif and ho said that 
in those eircunistances ho was not pre 
pared to sot aside the Mimsifs order and 
reopen the execution case and inflict 
lurther harassment ii,,oii the judgment- 
i( lebtors for the sake of a patty sun, like 

Ks. o lo-() and ended with the le-^al 
niiuim (le 7ni7iimis ?wn curat lex, 

apply to”tlm“-‘" “Ot 

. PPD to the ciroumstancos in the least 
iho relative wealth of the plaiutitT and 
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defendant is utterly immaterial to* the 
decision of this matter and moreover the 
smallness of the sum involved does not 
involve the application of the maxim, 
for it frequently happens, as has clearly 
happened in this case, that a very small 
sum may involve a very big question of 
principle which may affect other cases. 
Furthermore a fundamental mistake has 
been made by the Munsif and by the 
District Judge in disregarding the form 
of the decree behind which the executing 
Court is not entitled to go. The form' 
of the decree was that the plaintiff was 
entitled to the decretal amount together 
with interest to the date of realization 
and the order of the Munsif and the 
District Judge is a simple decision that 
they will not give the plaintiff that to 
which he has been held entitled and 
they in effect alter the decree passed in 
his favour. I regret that it should be 
necessary to call attention to such ele- 
mentary principles of justice but this 
case has necessitated it. The appeal is 
accordingly allow'ed. We may say in 
conclusion that we have been informed 
by tlie learned advocate on behalf of the 
plaintiff' that it is not the intention of 
the plaintiff to put the decree into exe- 
cution for this small amount, but it is 
necessary to draw attention to the fact 
that that matter has not influenced us^ 
in the very slightest in making this order 
because it is a principle that the Court 
has no right to demand generosity from 
a party as a term for giving him his legal^ 
rights. 

Fazl Ali, J. — I agree. 

R.M./u.K. Appeal allowed^ 
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Wort and Fazl Ah, JJ. 

Batuk Prasad Singh — Petitioner. 

V. 

Ambica Prasad Singh — Opposite 
Party, 

Misc. Judicial Case No. 65 of 1931, 
Decided on Gth August 1931, 

Civil P C (1908). S. 132-App«al aumm«- 
rily dismissed — Lower Court and not •ppel" 
lale Court can &mend decree. 

Whoro au appeal is suiULuatUy dismissed 
under O. 41, R. 11 tlio original decree of the 
lower Court is neither varied nor reversed but 
is lelt untouobodaud therefore it is the original 
Court aud not tho appellate Court which can 
amend tho decree to mako it in <smforQiity with 
tho judgment: 24 Cal. 759, not Fell; 21 Bom. 

iP 289 011 
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S. S. Bose — for Pebitioner, 

Ganesh Sharma — for Opposite Party. 

Wort, J.— -This was an application 
before the learned District Judge of 
Muzaffarpur for the amend inent of a 
decree. Relying upon the case of f7?na 
Sundari Devi v. Bhidu Bashini (l) the 
learned District Judge came to tiie con- 
clusion that it was this Court and not 
the Court of the District Judge which 
had jurisdiction. The learned Judge 
cannot be blamed for taking this view 
as the case to which i have referred has 
been followed in a number of Courts bub 
speaking for myself I prefer the reason- 
ing of the case of Bapu v. Vajir (2), that 
is to say, that the decree is the de- 
cree of the lower Court and not of this 
iCourt when an appeal is summarily dis- 
jmissed under O. 41, R. 11, Civil P. 
C. That being so I think the proper 
order to make in this case is that the 
case should be sent back to the learned 
District Judge to be heard and deter- 
mined according to law. Having regard 
to the circumstances under which this 
application comes to this Court I think 
the proper order as to costs should be 
that the costs will abide the result of 
the hearing before the learned District 
Judge, 

Fazl AU, J . — I agree. In my opinion 
the Civil Procedure Code itself makes 
a distinction between those cases where 
an appeal is dismissed summarily under 
O. 41, R. 11 (l), and those where the ap- 
pellate Court after hearing the parties 
aflQrms, varies or reverses the decree ap- 
pealed from. This can be made plain by 
comparing the language of O. 41, R. 11, 
with that of 0. 41, R. 32. Some fur- 
ther light is thrown on the subject by 
referring to S. 551 as it originally stood 
in the Code of 1882. It ran thus: 

“The appellate Court may if it thinks fit after 
fixing a time for hearing the appellant or his 
pleader and he^,riag him accordingly if he ap- 
pears at such time, confirm the decision of the 
Court against whose decree the appeal is made 
without sending notice of the appeal to such 
Court and without serving notice on the respon- 
dent or his pleader : but in such ca^e the con- 
firmation shall be notified to the same Court.” 

This section was amended by the 

Civil Procedure Coda Amending Act (7 

of 1858) by substituting the words: 
“Dismiss the appeal.” 

for the words 

(1) L1S97] 24 0-il. 759. 

{2} U896J 21 Bom. 648. 


“Confirm the decision of the Court against 
whose decree the appeal is made.” 

This change must have had some 
meaning and it is plain that unless there 
wis some distinction sought to be 
drawn between ^The confirmation of the 
decree appealed from” and ‘‘the 
dismissal of the appeal” no amend- 
ment of the section was necessary. No 
such distinction liovvever appears to 
have been recognized in Munisami 
Naidu V. Munisami Beddi (3) as well as 
Uma Sundari Dehi v . Bindu^asJiini (1). 

I refer to these cases particularly be- 
cause they seem to have been the basis of 
a large number of decisions in which the 
various High Courts except the Bombay 
High Court have held that where an 
appeal is dismissed under O. 41, R. 11, 
it is the appellate Court which is to 
amend the decree if necessary and not 
the Court whose decree is appealed from. 
In the former case a Bench of three 
Judges of the Madras High Court held 
that the case was governed by the ruling 
of the Full Bench in Pichuvayyangar v. 
Sheshayyangar (4) where it had been 
held that the jurisdiction of a Court of 
first instance to amend a decree under 
S. 208 was ousted by the confirmation of 
that decree on appeal. In the other case 
it was held that where an appeal is dis- 
missed under S. 551, Civil P. C., or in 
the case of a second appeal where the de- 
cree is one of dismissal the effect practi- 
cally is to make the decree which is 
confirmed the final deiree to be exe- 
cuted in the suit and the High Court 
making such order has power to amend 
the decree of the lower Court which 
has been in effect confirmed by it, so 
as to bring it in conformity with the 
judgment which is also confirmed. The 
only case however in which the result of 
the amendment of 1888 was fully appre- 
ciated is the case of Batm v. Vajir (2). 
In that case Farran, C. J., dealt with the 
matter thus: 

“The change of language made in 16S8 in that 
section by the legislature shows, we think, that 
it was intended that there should be a difference 
between the result of a dismissal under it and of 
a confirmation under S. 577; as, indeed, we 
think, there must be. Dismissing an appeal is, 
we think refusing to entertain it as in the case 
of an appeal dismissed as being time barred. 
Where an appeal is dismissed under S. 551, there 
is no decree of the High Court which can be 
executed, and the reasoning in the cases to which 
we have be en referred does not apply. Mr.. 

(3) [1898] 22 Mad. 293. 

(4) [1893] 18 Mad. 214=6 M. L. J. 30. 
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Oovardhandas argues that the dismissal of the 
appeal under S. 551 is a decree and appealable 
under S. 534. That may be conceded. Still it is 
clearly not one confirming the decree of the lower 
Court. It leaves the decree of the lov/er Court 
untouched, neither confirmed, nor varied nor re- 
versed. and it remains we think the decree of the 
lower Court.” 

I prefer to follow this decision because 
the view expressed here receives consi- 
derable support from certain observations 
made by the Judicial Committee in 
Kinhar v, Burroda Kant (5). In that 
case Sir James Colvile, after referring to 
two Full Bench decisions of the Calcutta 
■and Madras High Courts respectively, 
v.'liore it had been held that whenadecrce 
of the lower Court is reversed, modified 
or aflirmed the decree passed by the ap- 
pellate Court is the final decree in the 
suit, added: 

■‘■if the question were res Integra, their Lordships 
would incline to the view taken by the Judges of 
Lho lliKli Court in the present case, viz., that the 
execution ought to proceed on a decree of which 
the mandatory part expressly declares the right 
nought to bo enforced. Considering however that 
Tor Lho reasons already given the question is not 
of much practical importance, their Lordships 
will not express dissent from the rulings of the 
T^Iadras High Court and of the Full Bench of the 
Bengal Court further than by saying that there 
may be cases in which the appellate Court, parti- 
cularly on special appeal, might see good reasons 
to limit its decision to a simple dismissal of the 
.appeal and to abstain from confirming a decree, 
erroneous or questionable, yet upou the exami- 
nation by reason of the special and limited nature 
of the appeal.” 

Tb is fiu'bhor to ho noticed that no ap- 
pcllaf o docroo is in fact drawn up whore 
tho api)oal is dismissed under 0. 41. 
R. 11 (l), and tho langua^o of 0. 21, 
R. 35, sooms to mo to suggost and oven 
tho Code doos not contomplato that a do- 
creo should bo drawn up in such a case. 
Under sub-R. (l) of this provision 

“Tlic doereo of the appellate Court shall boar 
dato tho day ou which tho judgment was pro- 
nounced.” 


Now it is very doubtful whothorsbrii 
1> speakinj^ a judgmoiib is nocossary wb 
an ai)])oiil is dismissod under 0. - 

R. 11 (1), and althoui^h tho Calcutta Hi 

Court and certain other High Courts 
of opinion that it is nocossary, 
Allahabad lli<^h Court has j^ivon i^ood 
sons for holdii^g that it is not so- 
Samm /Zitsa/H v. Phan (b). Again si 

Pi-ovidos that; 

(o) [1872] l \ I, \ 405=10 BLR 

, , =1'7\V. R.o(J2(po.) 

(G) [1903] 30 All. 319=5 A L J ^00-fP' 

A. W. N. 115. wOO-(U 


the decree shall also state the amount of costs 
incurred in the appeal and by whom or out of 
which property and in what proportion such 
costs aud the costs in the suit are to be paid.” 

This plainly cannot apply when an ap- 
peal is dismissed under O. 41, R. 11 (l), 
as the respondent, nob having appeared 
at that stage, can have incurred no costs. 

There are two further considerations 
which also in my opinion go to support 
the view taken by the Bombay High 
Court in Bapu v. Vaji}' (2): (l) whore an 
appeal is summarily dismissed the decree 
to be executed must be the decree of the 
loNver Court, because the decree-holder 
may not even know about the appeal or 
its dismissal under 0. 41, R. 11 (l); and 
(2) the provision in sub-R. (3), 0. 41, 

R. 11, requiring that the dismissal of an 
appeal under this rule shall be notified 
to the Court from whose decree the appeal 
is preferred, seems to suggest that the 
decree of the lower Court is left untouched. 

A comparison between the language of 
this subrule and that of 0. 41, R. 37, 
which directs that a copy of the judgment 
and of the decree of the appellate Court 
shall bo sent to the Court which passed 
the decree appealed from shows that the 
legislature meant to draw a distinction 
between the mere dismissal of an appeal 
under 0. 41. R. 11 (l), and its disposal 
in ordinary course in the presence of both 
the parties. The only flaw that may be 
found in the view taken by the Bombay 
High Court is that the dismissal of the 
appeal being conceded to be a decree 
within the meaning of S. 2. Civil P. C., 
there would be two decrees in existence, 
one of the lower Court and the other of 
the Court dismissing the appeal under 
0. 41, R. 11 (l). This somewhat techni- 
cal argument need not however deter us 
from adopting tho view, especially when 
there is nothing in the Code to prevent 
two such decrees being simultaneously in 
existence and when, in spite of the dis- 
missal of the appeal under 0. 41, R. 11 (l),l 
the decree to bo executed is the decree ofl 
tho lower and not of tho Court dismissingj 
tho appeal. In my opinion therefore if! 
any amendment is to ho made in the decree, 
it should be made by the Court below 
and not by this Court. 

K.N./U.K. 


Order accordingly* 
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Eaza and Srivastava, JJ. 

Secy, of State — Defendant — Appel- 
lanfc. 

V. 

Saran Brothers and Co. — Plaintiffs — 
Respondents, 

Misc. Appln. No. 43 of 1931, Decided 
on 28th April 1932, from order of Sub- 
Judge, Malihabad, Lucknow, D/- 21st 
August 1931. 

Contract Act (1872), S. 28, Excep. 1— 
Deputy Commissioner engaging plaintiff as 
workman — Agreement providing that in 
case of breach, workman to accept without 
objection amount Deputy Commissioner 
would decide to give and that in all matters 
plaintiff should abide by Deputy Commis' 
sioner’s decision — After Deputy Commis- 
sioner gave his due wages, plaintiff suing 
for balance Suit is covered by exception to 
S. 28, and is barred under Specific Relief 
Act (1877), S. 21. 

The Deputy Commissioner had entered into a 
contract with the plaintiff a workman who was 
to do certain repairs work. Agreement deed was 

executed and it provided in effect that if on ac- 
count of breach the work was taken from 
plaintiff he should without objection ;accept the 
amount offered by the Deputy Commissioner 
aad that he would abide in all matters with the 
decision of the Deputy Commissioner. The 
plaintiff sued for balance of his wages after the 
Deputy Commissioner had given him certain 
amount as his due. 

Held: that as the agreement was on behalf of 
the Secretary of State, the agreement to refer to 
arbitration cannot be said to be in favour of a 
party to the contract. The case was therefore 
covered by Excep. 1, S. 28, Contract Act and was 
barred by S. 21, Specific Relief Act: 11 Cal. 
232. Foil. [P 266 C 2] 

G. H. Thomas — for Appellant. 

Sri Bam — for Respondents. 

Judgment. ^This is a defendant’s ap- 
peal against the decision dated 21st 
August 1931 of the learned Subordinate 
Judge of Malihabad at Lucknow rever- 
sing the decision dated 21st April 1931 
of the learned Munsif, South Lucknow. 
It arises out of a suit to recover a sura 
of money claimed to be due with regard 
to some work done by the plaintiff for 
the defendant. 

It is the common case of both parties 
that the Deputy Commissioner of Luck- 
now invited tenders for annual repairs 
in respect of some Government buildings 
in the Lucknow District. The plaintiffs 
tender was accepted and on 4th Ooctober 
1929 the plaintiff executed a deed of 
agreement some clauses of which are the 
subject of controversy in this appeal. 

The plaintiff’s case was that he was 
entitled to Rs. 3,586-2-9 in respect of 
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the work douQ by him but had been paid 
only Rs. 2,125-1-3 and that the balance 
of Rs. 1,461-1-6 remained unpaid. He 
claimed this amount together with in- 
terest thereon Rs. 116-14-3 total Rupees 
1,577-15-9. 

The suit was contested on several 
grounds, one of them being that it was 
not maintainable. In support of this 
contention reliance was placed on Ols. 5 
and 6 of the agreement (Ex. 1/P.W. 1) 
dated 4th October 1929. The learned 
Munsif accepted the defendant’s plea 
about the suit not being maintainable 
and dismissed the suit. On appeal the 
learned Subordinate Judge was of opinion 
that the clauses in question were void 
under S. 28, Contract Act. He there- 
fore allowed the appeal, set aside the 
decision of the trial Court and remanded 
the case for disposal according to law. 

The only question therefore which 
requires determination in this appeal is 
as regards the validity of the two afore- 
said clauses of the agreement dated 4th 
October 1929. Cl. 5 lays down that if 
owing to breach of any condition of the 
agreement the work is taken away from 
the executant then the Deputy Com- 
missioner would have the power to decide 
the amount to which he is entitled in 
respect of the work already done and 
that he would have no objection to the 
decision of the Deputy Comissioner, 
Cl, 6 provides that the executant would 
be bound by the decision of the Deputy 
Commissioner in all matters (relating to 
the contract). The defendant relies on 
these clauses of the agreement as pre- 
cluding the plaintiff from maintaining 
the present suit. The argument is that 
the plaintiff is bound to accept any 
amount which may be fixed by the 
Deputy Commissioner as the value of 
the work done and is debarred from en- 
forcing his rights under the contract in 
a Court of law. Tkere is no disagree- 
ment between the parties as regards the 
construction of these clauses. Both 
parties construe them as restraining the 
plaintiff from taking any legal proceed- 
ings in respect of his claim arising under 
the contract. Thus the agreement being 
one in absolute restraint of legal pro- 
ceedings to which the plaintiff may 
otherwise be entitled it must be consi- 
dered to be void under the substantive 
provisions of S. 28, Contract Act. The 
learned counsel for the defendant- appel- 
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j)ellant also does not seriously dispute 
this part of the decision of the lower ap- 
pellate Court. He has however con- 
tended that the case falls within the 
first exception to that section. This 
exception provides that the section shall 
not render illegal a contract by which 
two or more persons agree that any dis- 
pute which may arise between them in 
respect of any subject or class of subjects 
shall be referred to arbitration and that 
only the amount awarded in sucli arbi- 
tration shall be recoverable in respect of 
the dispute so referred. The lower ap- 
pellate Court disposed of this argument 
by observing that an arbitration implies 
the decision of a third party and as the 
Deputy Commissioner was a party to the 
contract the agreement contained in Cols, 
o and G could not be regarded as an agree- 
ment for reference to arbitration. We 
regret we find ourselves unable to accept 
this opinion of the learned Additional 
Subordinate Judge. The plaintiff is suing 
the Secretary of State for India in Council 
as defendant. In para. 1 of the plaint it 
is stated that: 


“ou ‘1th October 1929 tho piaintiff entered into 
an agreement with the defendant to carry on 
tho annual repairs etc.” 

Thus it is clear that according to the 
plaintiff’s own case ho had entered into 
tho contract with tlio Secretary of 
State for India in Council. No doubt 
the Deputy Commissioner represented 
tho Secretary of State and acted as his 
agent in inviting tenders and in accepting 
the tender luado by the plaintiff. But it 
cannot bo said that tho contract was 
made with the Deputy Commissioner on 
his own behalf. Tho agreement Ex. 
l/P, W. 1 must therefore bo regarded as 
an agreement executed by tho plaintiff 
in favour of tho Secretary of State. It 
is not possible to construe tho references 
to the Deputy Commissioner in Cls. 5 
and 6 in their context as a reference to tho 
Secretary of State. Therefore we are of 
opinion tliat tho agreement for reference 
to the arbitration of tho Deputy Com- 
missioner cannot bo regarded as an 
agreement for roforoiico to a party to 
the contract. The case is very similar 
to tho case of Aghore Nath v. Calcutta 
Tramways Co. Ltd. (l). I„ t,,is ^,,^3 „„ 

agreement was entered into between the 
Calcutta Tramway Co., and one of its 


(1) [1886] 11 Col. 532 


conductors in which it was provided 
that the manager of the company should 
be the sole judge between the company 
and the conductor as regards certain 
matters arising out of a contract entered 
into between the parties. A Bench of the 
Calcutta High Court in dealing with the 
objection that the agreement was void 
under S. 28 observed as follows: 

“That seems to me precisely such a case as 
comes within Excep. 1, S. 28. Contract Act . . . 

*Tt has been argued for the plaintiff that the 
manager of this case is virtually the company. 

But this is not so. The manager here is no more 
tho company than the engineer or the architect 
in the cases to which 1 have just referred is the 
employer. Both parties have faith in the 
manager and are content to place themselves in 
his hands as an arbitrator between them in the 
event of dispute.” 

This case is a direct authority in 
favour of the view contended for by the 
appellant. We can see no reason to take 
a different view. We are therefore 
of opinion that the case falls within 
Excep. 1, S. 28, Contract Act, and the 
agreement to abide by the decision of the 
Deputy Commissioner must be regarded 
as an agreement for reference to arbitra- 
tion. This being so the present suit is 
barred by S. 21, Specific Relief Act, 
which provides that if any person has 
made a contract to refer present or 
future differences to arbitration the exis- 
tence of such a contract shall bar a suit 
in respect of any subject he has contrac- 
ted to refer. 

Before we take leave of the case, we 
should mention that the learned counsel 
for the plaintiff has contended before us 
that there has been no award by the 
Deputy Commissioner as arbitrator and 
that ou a request made by him to the 
Deputy Commissioner to decide the 
matter after giving him an opportunity 
to state his case the Deputy Commis- 
sioner had refused to comply with his 
request. These are matters with which 
wo are not concerned in this appeal. If 
no arbitration has been done and no 
award has been made by the Deputy 
Commissioner it is open to the plaintiff 
to take necessary proceedings in that 
behalf. For the above reasons we allow 
tho appeivl, set aside the decision of tho 
lower Court and dismiss the pliuntifi’s 
suit with costs throughout, The oross- 
objootions also fail and are dismissed 
with costs. 

S.N./U.K. 


Suit 
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Wazir Hasan, G. J. and Kisch, J. 

Abdul Hafiz and others — ^Appellants. 

V. 

Mool Chand and others — Respondents. 

Appeal No. 6 of 1931, Decided on 9th 
March 1932, against order of Srivastava, J., 
D/- 15th October 1931. 

Provincial Insolvency Act (as amended by 
Act 10 of 1930), S. 53 — Amendment has 
retrospective effect. 

The amendment made by Act 10 of 1930 has 
retrospective effect and applies to proceedings 
pending at the time when the Act came into 
force. The amendment has not introduced a 
new period of limitation, but has only clarified 
the meaning of the old section. And on this 
view it must be taken to apply to a transfer 
made within two years of the date of the petition 
on which the transferor was adjudged insolvent : 
A. I. R. 1930 Mad. 83i {F.B.), Ref. [P 267 C 2] 

H. D. Chandra — for Appellants. 

K. N. Tandon — for Respondents. 

Judgment. — This is an appeal against 
the order of our learned brother Sri- 
vastava, J., afiSrming the order of the 
District Judge of Hardoi by which he an- 
nulled a deed of gift under S. 53, Provin- 
cial Insolvency Act, 1920. This deed of 
gift was executed by one Abdur Rashid 
in favour of his sons on 17th December 
1927. On 21st November 1928 Abdur 
Rashid presented a petition to be adjudged 
insolvent. He was adjudged insolvent on 
this petition by an order of the Court 
dated 8bh March 1930. On 5th Septem- 
ber 1930 the receiver of his estate made 
an application under S. 53, Provincial 
Insolvency Act, 1920, to have the deed of 
gift annulled. 

Prior to the execution of the deed of 
gift the relevant portion of S. 53, Provin- 
cial Insolvency Act, was as follows : 

“Any transfer of property shall, if the 

transferor is adjudged insolvent within two years 
after the date of the transfer, be voidable as 
against the receiver and may be annulled by the 
Court." 

By the amending Act 10 of 1930, which 
received the assent of the Governor- 
General on 20th March 1930, S. 53 was 

amended so as to read : 

"Any transfer of property shall, if the 

transferor is adjudged insolvent "on a petition 
presented" within two years after the date of the 
transfer be voidable as against the receiver and 
may be annulled by the Court." 

The only contention that was urged 
before the learned single Judge of this 
Court, and which has been urged before 
us in this appeal, is that the amendment 
of S 53, Provincial Insolvency Act, 1920, 
made by Act 10 of 1930 does not apply 
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to the gift in question inasmuch as the 
gift has been made long before the amend- 
ment and the amending Act has not been 
given retrospective effect. Our learned 
brother was of opinion that the amend- 
ment made by Act 10 of 1930 has retros- 
pective effect and applies to proceedings 
pending at the time when the Act came 
into force. We find ourselves in full 
agreement with him. 

Previous to the amendment of the Act 
there was a sharp conflict of judicial 
opinion on the subject whether S. 53, as 
it stood before the amendment, was con- 
trolled by sub-Cl. (7), S. 28 of the Act 
which provides that an order of adjudica- 
tion shall relate back to, and take effect 
from, the date of the presentation of the 
petition on which it is made, or whether 
the words were to be interpreted literally 
as they stood in the section so as to make 
a transfer of property voidable under 
S. 53 only if made within two years of 
the order of adjudication. The former 
was the view taken by the Calcutta, 
Madras and Allahabad High Courts and 
the latter was the view taken by the 
Bombay and Lahore High Courts. It 
was to set at rest this controversy and 
make clear the intention of the legislature 
that the words ‘ on a petition presented” 
were inserted in S. 53 by Act 10 of 1930. 
In our opinion it is clear that the amend- 
ment in question has not introduced a 
new period of limitation, but has only 
clarified the meaning of the old section 
and on this view there can be no doubt 
that the amendment must be taken to 
apply to the present case. This view has 
the support of a decision of a Full Bench 
of the Madras High Court in Pichamma 
V. Official Beceiver. Cuddapah (l), to 
which a reference has been made in the 
judgment under appeal. 

It has been argued by the learned 
counsel for the appellant that such inter- 
pretation of the amendment impairs the 
vested rights of persons who have taken 
transfers within two years of their trans- 
feror presenting an insolvency petition, 
but more than two years before the date 
of his adjudication. In our opinion there 
is no substance in this argument. That 
S.53, as it stood before the amendment was 
open to both interpretations is clear from 
the conflict of judicial opinion on the sub- 
ject to which reference has already been 

(1) A. I. R. 1930 iMad.'834=128 I. 0, 154=54 
Mad. 12 (F.B.). 


Abdul Hafiz v. Mool Chand 
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made. It has been contended with re- 
ference to Ilinga Lal v. Jatvahir Prashad 
(2) and Amjad AH v. Nand Lal (3) that 
this Court at any ratehashitherto adopted 
the interpretation of S. 53 favourable to 
the appellants’ case and that therefore as 
far as Oudli is concerned, vested rights 
have been created. A reference to the 
aljove two cases will however show that 
the question whether sub-Cl. (7), S. 28, 
Provincial Insolvency Act, did or did not 
govern S. 53 was not even considered and 
ro case of this Court has been pointed 
out to US in which this Court has given 
an opinion on the point. In our opinion 
the question of impairment of vested 
rights does not arise. 

The appeal accordingly fails and is dis- 
missed with costs. 

K.N./it.K. dismissed. 

(2) [19281 114 I. C. 12G. 

(3) A. I. R. 19.30 Oudh 314=123 I. C. 217=5 

Luck. 742. 
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Srivastava and Nanavutty, JJ. 

Kanhiya Plaintiff — Appellant. 

V. 


Mt. Ikram Fatima and others — Defen- 
dants — Respondents. 

First Appeal No. 51 of 1931, Decided 
on 29th April 1932, against decree of 
Addl. Sub-Judge, Ilardoi, D/- 9th Febru- 
ary 1931. 

(a) Civil P. C. (1908). S. 11— Part of pu*"" 
chase money left in vendee's hands to dis- 
charge prior charges and another part to 
pay off other creditors— Prior charges dis- 
charged, but creditors not paid— Vendor suing 
for unpaid purchase money or alternatively 
for sole of that property— Claim for sale de- 
creed— Vendee subsequently suing for decla- 
ration that sale of properly should be subject 
to prior charges discharged by him and con- 
tending that he intended to keep them olive 
as shield against unpaid purchase money* - 

Vendee’s claim held barred by res judicata 

Nor could he claim to have kept charges alive 
as shield against vendor's lien — T P Act 
(1882;, S. 101. 


A vendor sold certain property, which was si 
joct to prior charges. Part of the cousidorati 
ny^iicy was kept in the hands of the vendee 

discharge these charges and also another part 

pay oft some other creditors of the vendor. T 

veudoo discharged the prior charges, but did i 
pay oil the other creditors. Vendor sued to 

cover unpaid purchase mouov or in the altori 

two to soil the property in (piostiou. Dooroo 
sale of tho property was passed, Tho vondoo tb 
R od for declaration that tho sale in execution 
that deoreo should ho subject to tho prior char 
"iHch ho had discharsed. Ho pleaded tha? 


lidu 


uu bue prior cnarges alive as a 
shield against the vendor’s lien for the unpaid 
purchase money. ^ 

Held: that the vendee was precluded under 
b. 11, from claiming any priority in respect of 
the charges he had discharged. He not only 

might , but ought to have set up the priority 

by way of defence in the former suit bv the 

vendor: 39 Cal 527 {P.C.) and All 599 Re! 
Tah ^^29 Oudh 

463, D^st. [^p 270 q 

Held further: that the vendee could not con- 
tend that he had intended to keep prior charges 
alive as shield against vendor’s lien for at the 
time of the sale he ought to have intended to pay 
off the creditors whom he undertook to pay 
A. I. R. 1928 All 77; 34 Mad. 119; 43 Cal 69 
and A. X. R. 1982 Oudh 255, Rel on. 

(P 270 0 2] 

• Property Act (as amended 

in 1929), S. 101 — In absence of puisne en- 
cumbrance, there is no presumption in favour 
of intention to keep prior encumbrance alive. 

It is true that while under tho old S. 101 
merger was the rule, the section as amended makes 
it tho exception; but in tho absence of any puisne 
encumbrance there is no room for any presump- 
tion in favour of au intention to keep the prior 
encumbrance alive. [p 270 C 2] 

(c) Transfer of Properly Act (as amended 
in 1929), S. 92 — No right of subrogation un- 
less mortgage is redeemed in full. 


Section 92 provides that nothing in S. 92 shall 
be deemed to confer a right of subrogation on any 
person unless the mortgage in respect of which 
tho right is claimed has been redeemed in full* 
36 Cal 193 and 38 All 502, Rel ox. [P 271 C 1] 

Badha Krishna and K. N. Taridon — 
for Appellant. 

H. Husain and Triloki Nath Kaul — 
for Respondents. 


Judgment. This is an appeal against 
the judgment and decree dated 9th''Febru- 
ary 1931 of the Additional Subordinate 
Judge of Hardoi dismissing the plaintiff’s 
suit. The facts material for the purposes 
of the appeal which are not in dispute 
between the parties are that one Saqib 
Ali owned a ten biswa share in village 
Dhagasar. On his death the share was 
inherited by his minor son Riasat Ali. 
On 26th July 1912 Eiasat Ali, acting 
through his mother and certificated guar- 
dian Ikram Fatima, defendant 1, executed 
a deed of mortgage, Ex. 1, in respect of a 
five biswas share in favour of four persons, 
Hori Lal, llulmi, Dhormoom and Mihin, 
Lal, for a sum of Rs. 2,000. On the same 
date a deed of further charge, Ex. 2, was 
also executed for Rs. 50. On 7th October 
1915 Ikram Fatima, acting as guardianof 
Riasat Ali, executed another mortgage 
deed (Ex. 3j of tho remaining five biswas 
share in favour of KanhaiyaLal, plaintiff. 
Riasat Ali died in September 1916 and his 
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EQobher Ikram Fatima became owner of 
the entire ten biswas share. 

On 9th February 1917 Ikram Fatima 
executed a deed of further charge (Ex. 4) 
in favour of the plaintiff. She followed 
this up with a sale deed (Ex. 5) in res- 
pect of the entire ten biswas share in 
favour of Kanhaiya Lal. This sale deed 
was executed on 12th April 1917 in lieu 
of Rs. 15,000. Out of the sale considera- 
tion Rs. 2,444 were credited in respect 
of the amount due to the plaintiff on ac- 
count of the mortgage deed (Ex. 3) and 
the deed of further charge (Ex. 4) and 
Rs. 2,0o0 were left with the vendee Ivan- 
haiya Lal for redemption of the mortgage 
deed Ex. 1, and the deed of further charge 
Ex. 2. Out of the balance the vendor 
acknowledged receipt of Rs. 156; Rupees 
3,800 were paid in cash at the time of 
registration, Rs. 466-15-0 were to be paid 
to the vendor after 15 days and the rest 
was to be left in the hands of the vendee 
for payment to certain creditors of the 
vendor. In 1917 and 1923 Kanhaiya Lal 
obtained deeds of release (Exs. 6 and 7) 
from two out of the four mortgagees of 
the deeds Exs. 1 and 2 and redeemed two 
and a half biswas out of the five biswas 
mortgaged under those deeds. On 9th 
April 1923 Ikram Fatima instituted a 
suit for recovery of the unpaid sale con- 
sideration on the allegation that Kan- 
haiya Lal had failed to pay her creditors 
the money left with him for that pur- 
pose. On 31st May 1924 a decree was 
passed in favour of Ikram Fatima in the 
suit just mentioned for Rs. 7,637-15-11. 
The decree provided that if the decretal 
amount was not paid within three months 
the ten biswas shaie in village Dhagasar 
would be sold to realize the amount. 

On 5th January 1927 Ikram Fatima 
assigned one third of her decree to Ram 
Narain, defendant 2. Thereafter Ram 
Narain applied for a final decree which 
was passed on 17th March 1928. On 9th 
July 1928 Ikram Fatima made an assign- 
ment of the remaining two-thirds of her 
decree in favour of Mata Din and Ram 
Sarup, defendants 3 and 4. Defendants 
3 and 4 put their share of the decree into 
execution and a 6-2/3rds biswas share 
in village Dhagasar was put up for sale 
and purchased by defendants 3 and 4 
themselves on 20th June 1930. On 16th 
July 1930 the plaintiff instituted the 
present suit claiming various reliefs out 
of which only one need be stated, namely, 
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a declaration to the effect that the pro- 
perty purchased by defendants 3 and 4 
was subject to the prior charge of the 
plaintiff in respect of the mortgage deeds 
Exs. 1 and 3 and the deeds of further 
charge Exs. 2 and 4. The defendants 
denied that the plaintiff was entitled to 
claim any priority on the basis of Exs. 1 
to 4 against the defendants and pleaded 
inter alia that the claim for priority was 
barred by res judicata by the decree dated 
31st May 1924. The learned Subordinate 
Judge held that Exs. 1 to 4 were no 
longer subsisting and the plaintiff was 
therefore not entitled to claim priority in 
respect of them. He also held that the 
plaintiff was precluded under S. 11, Civil 
P. G., from claiming priority in respect 
of the mortgages that had been paid up 
and discharged. The learned Subordi- 
nate Judge also negatived the plaintiff’s 
claim in respect of the other reliefs and 
in the result dismissed the suit. 

The only contention urged by the lear- 
ned counsel for the plaintiff-appellant is 
that the learned Subordinate Judge has 
wrongly disallowed the plaintiff’s claim 
for priority. In the first place it is argued 
that as in the previous suit instituted by 
Ikram Fatima there was no controversy 
in regard to the mortgages Exs. 1 to 4, it 
was not necessary for the plaintiff to set 
up his plea of priority in that suit. We 
find ourselves unable to accede to this 
argument. Ex, 0-3 is a copy of the plaint 
of the suit which was instituted by Mt. 
Ikram Fatima for recovery of the unpaid 
purchase money. In para. 20 of this 
plaint she claimed a decree for Rs. 9,000 
on account of the unpaid consideration 
money of the sale deed and further prayed 
that if the defendant did not pay the 
decree money 

“then the ten biswas laud, situate at village 
Dhagasar, Pargana Saudi, Tahsil Bilgram, Dis- 
trict Hardoi, be sold,” 

Exhibit C-8 is a copy of the written 
statement filed on behalf of Kanhaiya Lal. 
He denied the plaintiff's right to any 
relief, but he did not raise any plea 
that in case the plaintiff was held en- 
titled to a decree for sale, the sale 
could only be made subject to bis prior 
charge on the basis of the mortgages 
Exs. 1 to 4. Ex. C-1, the judgment, and 
Ex. C-2 the decree passed in favour of 
Ikram Fatima, also show that the plea of 
priority set up in the present suit was 
not raised in that suit. Expln. 4, S. 11, 
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Oivil P. C., provides that any matter 
which might and ought to have been 
made ground of defence or attack in such 
former suit shall be deemed to have been 
a matter directly and substantially in 
issue in such suit. That this plea of 
priority might have been made a ground 
of defence in the former suit cannot ad- 
Imit of any doubt. 

It is also clear that if the plea had been 
raised and had been decided in the plain- 
tiff s favour in the previous suit the 
necessity for his bringing the present suit 
would not have arisen. The suit, as we 
have stated above, was for a decree for 
sale. Heading the plaint as a whole it is 
perfectly clear that Mt. Ikram Fatima in 
claiming a decree for the unpaid purchase 
money did not recognize any prior charge 
of Kanhaiya Lai. We have no doubt 
that the decree for sale claimed by her 
was on the footing of her having the first 
and the only charge on the property. If 
the defendants had a prior charge and the 
decree for sale as claimed by her could 
not be properly passed without the sale 
being made subject to the defendants’ 
charge, it was clearly the duty of the 
plaintiff to set up the prior charges in 
defence to the claim of Ikram Fatima for 
sale of the property. We are supported 
in this view by the decisions in MoJia 7 n- 
mad Tbrahim Bossein Khan v. Amhika 
Pershad Siyir/h (l) and Gajadhar Teli v. 
Bhagwanta The cases relied on by 
the learned counsel for the appellant, 
namely, Eadha Kishunw, Khnrshed ZZos- 
-s'cni (d) and Abdul Wahid Kha 7 i v. Ali 
llusai^i (-1), are distinguishable. The 
determination of the question must de- 
pend to a groat extent upon the facts and 
pleadings of oacli case. In a case like the 
present we think the plaintiff not only 
miglit” but also ' ought" to have set up 
the priority of his mortgages by way of 
defence in the former suit. Defendants 
3 and 4 are admittedly the assignees of 
the decree obtained by Ikram Fatima and 
as such representatives. We have there- 
fore no hesitation in agreeing with the 
lower Court that the plaintiff’s claim for 
priority against the defendants-respon- 
donts is barred by res judicata. 

“(1) [19091 So' Cal.“ 527“=14 l! 0.“4%=39 I. A. 

(2) [19121 8iAll 599=15 I.C. 8. 

(9) A.r.H. 1920 ?. C. 81=55 I. C, 959=17 I. A. 

11 = 17 Cal.GG2 (P.O.). 

(4) A.I.K. 1929 Oudh 463=115 1.0.839=1 

Luck 250. 
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Apart from the bar of res judicata the 
plaintiff’s plea about priority must, in 
our opinion, also fail on the merits. The 
argument on behalf of the plaintiff is 
that it was to the benefit of the plaintiff 
to keep alive his charge in respect of his 
own mortgages Exs. 3 and 4 and in res- 
pect of the mortgages Exs. 1 and 2 re- 
deemed by him to the extent of half and 
that under the provisions of the amended 
S. 101, T. P. Act, he must be deemed to 
have kept them alive. It is true that 
while under the old S. 101 merger was 
the rule, the section as amended makes it 
the exception. But we are of opinion 
that the facts and circumstances of the 
present case are sufficient to displace the 
general rule as enacted by the amended 
section. The only encumbrances existing 
on the property at the date of the sale in 
the plaintiff’s favour were the mortgages 
Exs. 1 to 4. If there had been any puisne 
encumbrance it would no doubt have been 
to the benefit of the purchaser to keep 
the prior encumbrance alive for being 
used as a shield against the claim for the 
puisne encumbrances. But in the ab- 
sence of any puisne encumbrance there is 
no room for any presumption in favour of 
an intention to keep the prior encum- 
brance alive. In fact the terms of the 
sale deed definitely point to a contrary 
intention. The details of the sale consi- 
deration show that the whole of the 
money duo on the plaintiff’s mortgages 
Exs. 3 and 4 was paid up out of it. It 
also shows that the entire money due on 
the other encumbrances Exs. 1 and 2 was 
left in the hands of the plaintiff for the 
said mortgages being redeemed. It seems 
therefore to be clear that the intention 
was to completely discharge all encum- 
brances existing on the property. 

When we put it to the learned counsel 
for the plaintiff that in the absence of 
any puisne encumbrance it was diffioult 
to imagine any reason for the plaintiff 
vendee intending to keep the mortgage 
alive, the learned counsel said that he 
had intended to keep it alive to be used 
as a shield against the vendor’s lien in 
respect of the unpaid purchase money. 
The reply was ingenious but has no sub- 
stance. It can hardly be supposed that 
at the time of the execution of the sale 
deed the vendee had no intention of mak- 
ing payments to the creditors whom he 
undertook to pay. It may also bo pointed 
out that in the case of some of these 
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creditors the money was not payable un- 
til some years after the execution of the 
■sale deed. We are therefore of opinion 
that the intention of the parties to the 
sale at the time of the execution of the 
sale deed was to extinguish all the en- 
cumbrances on the property, and the 
plaintiffs are for this reason not entitled 
to set up the mortgages Exs. 1 to 4 
against the defendants-respondents : see 
Maksud Ali Khan v. Abdullah Khan (5), 
Oovindasami Tevan v. Dorasami Pillai 
(6), Har Shyam Ghowdhuri v. Shyam 
Lai Sahu (7) and Said Ahmad v. Mahesh 
Pratab Narain Singh (8). It may also 
be pointed out that the plaintiff cannot 
claim any right of subrogation in respect 
of the mortgages Exs. 1 and 2 because 
admittedly only a half-share in those 
mortgages has been redeemed. S. 92, 
T, P. Act, provides that nothing in this 
section shall be deemed to confer a right 
of subrogation on any person unless the 
mortgage in respect of which the right is 
claimed has been redeemed in full. Even 

I 

before the enactment of this provision by 
the Transfer of Property (Amendment) 
Act 1929, the same principle was recog- 
nized in Gurdeo Singh v. Chandrikah 
Singh (9) and Udit Narain Misir v. Ash- 
arfi Lai (10^. For the reasons given 
above we are of opinion that the decision 
of the lower Court is correct and must be 
upheld. We accordingly dismiss the ap. 
peal with costs. 

S.n./r.K. Appeal dismissed^ 

(5) A.I.R. 1928 All, 77=108 I. 0. 728=50 All. 

218. 

(6) [10111 34 Had. 119=6 I.O. 781. 

(7) [1916] 43 Cal. 69=31 I.O. 22. 

(8) A.I.R. 1932 Oudh 256. 

(9) [1909] 36 Cal. 193=1 I.C. 913. 

(10) [1916] 38 All. 502=35 I.O. 732. 
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Sbivastava and Nanavutty, JJ. 

K. S. Mohammad Fariduddin Ahmad 
and another — Defendants — -Appellants. 

V. 

L. Shankar Sahai and another — Plain- 
tiffs — Respondents. 

Appeal No. 37 of 1931, Decided on 2nd 
March 1932, against order of Sub-Judge, 
Bara Banki, D/- 13th April 1931. 

(a) Civil P. C. (1908), O. 20, R. 12— Appli- 

<ation under, held maintainable— No appeal 
lies. 

Aa interlocutory order, deciding that an ap* 
plication under O. 20, R. 12 for the determin • 


tion of mesne profits, is maintainable, is not 
appealable. [P 272 C 1] 

^{h) Civil P. C. (1908), O. 20, R. 12— 
Case — Meaning of — Decision as to maintain- 
ability of claim for mesne profits is not de" 
cided case — Civil P. C. (1908), S. 115. 

A revision to the High Court lies only if there 
is a “case” decided. The word “case” has not 
been defined anywhere in the Code. It is a 
term of much wider amplitude than a suit; but 
the decision of the learned Sub-Judge on the 
question of the maintainability of the claim for 
mesne profits cannot be regarded as a decided 
case: A. I.R. 1921 All. 1 (P. P.); A. I. R. 
1924 hah. 425 [F. B.) and A. I. R. 1928 Oadh 
355 {F. B), Rel. on. [P272 0 1] 

(c) Civil P. C. (1908), S. 115 — Interlocutory 
order — Another remedy open — No revision 
lies. 

An order deciding that a claim for mesne pro- 
fits is maintainable is an interlocutory order. 
The party aggrieved will have a right to question 
the correetness of the order in an appeal 
against the final decree passed under 0. 20, R. 12. 

[P 272 C 2] 

Ghulam Hasan — for Appellants. 

M. W asim and Akhtar Husain — for 
Respondents. 

Judgment. — One Roshan Ali brought 
a suit for possession of certain properties 
and for mesne profits in respect thereto. 
The Subordinate Judge of Bara Banki 
decreed the plaintiff’s claim for posses- 
sion in respect of half the property. 
Both parties appealed to this Court and 
the result of these appeals was that the 
plaintiff’s suit was dismissed in its en- 
tirety. The plaintiff appealed to His 
Majesty in Council. Their Lordships of 
the Judicial Committee allowed the ap- 
peal, set aside the decision of this Court 
and restored the decree of the trial Court. 
The plaintiffs made two applications 
under O. 20, R. 12, Civil P. C., for deter- 
mination of mesne profits in respect of 
of the property decreed in their favour. 
These applications were opposed on vari- 
ous grounds, one of them being that the 
claim for mesne profits was not main- 
tainable inasmuch as no decree for mesne 
profits had been passed by the trial 
Court. The plaintiffs, in answer to this 
contention, relied on proceedings dated 
20th November 1924, in which the 
parties had agreed that the inquiry as to 
mesne profits should be made after the 
passing of the decree for possession and 
on the order passed by the Subordinate 
Judge granting the request of the parties 
and directing that a final decree in res- 
pect of mesne profits shall be passed in 
accordance with the result of such in- 
quiry as is contemplated by O. 20, R. 12, 
Civil P. C. The learned Subordinate 
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Judge has decided the issue regarding the 
rnaintainabiiity of the claim for mesne 
profits as a preliminary question against 
the defendants. 

The order of the learned Subordinate 
Judge forms the subject-matter of the 
two appeals before us. The learned coun- 
sel for the plaintifis-respondents objects 
in limine that the order of the trial Court 

as not ai)pealable and the present ap- 
peals therefore were incompetent. The 
earned counsel for the defendants- appel- 
lants has accepted the validity .of this 
objection and asked us to treat the ap- 
peals as applications for revision. The 
learned counsel for the plaintiffs objects 
that, even if the appeals are treated as 
applications for revision under S. 115, 

hooo ’ cannot be entertained 

because there ,s no case decided by the 

order m question is only an interlocutory 

in‘entP,”f'^ '^ justified 

against applications for revision 

We are of opinion that the objection 

laised on behalf of the plaintiffs is valid 

and must succeed. S. 115, Civil P. C. 
allows the High Court to call for the 
record of any case” which has been de- 
cided by any subordinate Court. There 
fore in order to entitle the defendants to 
invoke the aid of tlie rovisioual jurisdio- 
tion ol this Court, it is necessary for them 
to show that there is a case which has 
icon decided liy the lower Court. The 
word case" has not been defined any- 
whero in the Code. It is no doubt a 
term of much wider amplitude than a 
Sint; hut it is diJlicult to say that the 
liiecision of the learned Subordinate Judge 
on the question of the maintainability of 
the claim for niosno profits can ho re- 
garded as a decided case. In Biiildhu 
Lai V Mewa liavi (l) the trial Court, on 
a preliminary issue arising out of a suit 

or damages of broach of contract, decided 
tha It had jurisdiction to try the case, 

A l ull Pencil of the Allahabad High 
Couit liold tlint this could not he regarded 
as a case and that no revision lav against 
tlie decision passed on that preliminary 
issue. It was ohsorved that all that had 
been decided was one out of several issues 
n the suit, and tlie defendants had their 
_eni^ly hyJ^^ay of aj^eal from the decree 

(1) tU'CiO] 25 Poni. 387=27 I.X 21C~{Po7. 
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in the suit, if it should be decided against 
them. In Lai Chand-Mangal Deen v 
Behari Lal-Mehr Chand (2) also the 
Munsif on a preliminary issue decided 
that he had jurisdiction to hear the suit, 
pie defendants applied to the High Court 
for revision of the order. 

A Full Bench of the Lahore High 
Court held that the High Court had no 
jurisdiction to entertain the application 
as an interlocutory order of that nature 
could not constitute a case within the 
meaning of S. 44, Punjab Courts Act, 
which corresponds to S. 115, Civil P. C. 
In Sahdeo Singh v. Chanun Euer (3) 
Hasan, J., (now Sir Syed Wazir Hasan) 
tip present Chief Judge of this Court, 
observed that the meaning to be given to 
the word "case" in S. 115 must depend 
on the particular nature of the proceed- 
ings. The decision of the learned Subor 
dinate Judge in the present ease, as re- 
gards the maintainability of the claim for 
mesne profits, is analogous to the decision 
in Buddhu Lai v. Mewa Bam (l) and Lai 
Lhand.Ma7tgal Deen v. Behari Lal-Mehr 
Lhand (2) about the Court having juris- 
diction to entertain the suit. It is not 
denied that the order of the lower Court 
18 an interlocutory order. The defen- 
dants will have the right to question the 
correctness of this order in an appeal 

decree passed under 
p p. R. 12, Civil P. C. As thedefen- 

pnts have this remedy open to them 
they can pve no reasonable ground for 
grievance if they are required to wait for 
the final decision of the case. 

We are accordingly of opinion that the 
order of the lower Court is not open to 
appeal or revision. We therefore dismiss 
these appeals with costs. 

Appeals dismissed. 

(1) A. I. R. 1921 All. 1=63 I. C. 15=13 All. 
564 (F. B ). 

(2) A. I. R. 1924 Lah. 425=84 I. C. 269=5 
Lsh. 288 (F. B.). 

(8) A. I. R. 1928 Oudh 355=111 I. C. 161=3 
Luck. 660 (F. B.). 
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Eaza and Srivastava, Jj . 

J ageshwar Singh and another — Defen- 
dants — Appellants. 

V. 

Eameshar Bakhsh Singh and another 

Plaintiffs and Defendants — Eespon- 
dents. 

Second Appeal No. 262 of 1931, Deci- 
ded on 26fch April 1932, against decree 
and order of Disfc. Judge, Fyzabad, D/- 
14tb May 1931. 

Jurisdiction — Where Revenue Court has 
exclusive jurisdiction to try certain matters 
no subsequent suit lies in civil Court to an- 
nul decree of Revenue Court in respect of 
such matters. 

When a matter exclusively within the jurisdic- 
tion of a Court of revenue has been tried and de- 
cided by the Court as between the parties, no 
•subsequent suit will lie in the civil Court having 
for its sole object the annulment of the decree 
passed by the Court of Revenue. Where the 
Commissioner has exclusive jurisdiction to decide 
certain cases mentioned in para. 1011, Cl. 8 of the 
Manual of the U. P, Government Orders, Re- 
venue Department, Vol. 1, p. 315, he may decide 
those matters rightly or wrongly and the civil 
Court has no jurisdiction to question the correct- 
ness or validity of the Commissioner’s order 
when the matter decided is exclusively within 
jurisdiction of the revenue authorities. 

[P 274 C 2] 

H. D. Cha7idra—ior Appellants. 

AH Eaza and H. Husain — for Eespon- 
dent 1. 

Judgment. — This is an appeal from a 
decree of the District Judge of Fyzabad, 
dated 14th May 1931 affirming a decree of 
the Additional Subordinate Judge of 
Sultanpur, dated 24th September 1930. 

The facts of the case are sufficiently 
set out in the judgment of the learned 
District Judge and it is not necessary to 
repeat them in detail. The appeal arises 
out of a declaratory suit brought by 
Eameshwar Baksh Singh against Mahabir 
Singh Jageshwar Singh and Tawakkal 
Singh in the Court of the Additional Sub- 
ordinate Judge of Sultanpur. Defendant 
1 (Mahabir Singh) held a decree against 
defendants 2 and 3 (Jageshwar Singh and 
•Tawakkal Singh) and in execution of that 
decree, certain ancestral property of the 
judgment-debtors was to be sold. Exe- 
cution of the decree was transferred to 
the Collector as the property to be sold 
was ancestral property. The property 
was sold by the Collector on 20th Decem- 
ber 1928. It was purchased by the 
plaintiff (Babu Eameshwar Baksh Singh) 
for the sum of Es. 2,950. Defendants 2 


and 3 filed certain objections in the 
Court of the Collector but their objections 
were dismissed on 23rd January 1929. 
The sale v^as eventually confirmed by the 
Collector on 18th February 1929. The 
sale certificate was issued to the auction- 
purchaser and he was put in possession 
of the property purchased by him at the 
auction sale. Defendants 2 and 3 then 
filed an appeal in the Court of the Com- 
missioner Fyzabad, on 19th March 1929, 
from the orderof the Collector dated 23rd 
January 1929. The Commissioner de- 
creed the appeal on 2nd May 1930 and 
ordered that the property be resold. The 
plaintiff then filed the suit, out of which 
this appeal arises, in the civil Court on 
11th July 1930, on the allegation that 
the order passed by the Commissioner 
was ultra vires inasmuch as he could 
hear no appeal from the order of the Col- 
lector rejecting objections of defendants 
2 and 3. 

The learned Additional Subordinate 
Judge decreed the plaintiff’s claim decla- 
ring that the order passed by the Com- 
missioner on 2nd May 1930 was without 
jurisdiction. Defendants 2 and 3 ap- 
pealed to the learned District Judge but 
their appeal was dismissed on 14th May 
1931, as already stated. They have come 
to this Court in second appeal. In our 
opinion this appeal should be allowed. 
The learned District Judge has made the 
following observations in his judgment 
■ on the point under consideration. 

“The only question for decision in appeal is 
whether the order dated 2nd May 1930 of the 
Commissioner was passed with or without juris- 
diction. The rules framed by the Local Govern- 
ment under S. 70, Civil P. C., give the right of 
appeal to the Commissioner from an order of the 
Collector confirming or setting aside sale; vide 
para. 1011, Cl. >8 of the Manual of Government 
Orders, Revenue Department. Vol. 1, p. 315. 
These rules do not give any right of appeal from 
an order rejecting the objections of a decree- 
holder or a judgment-debtor or a person whose 
immovable property has been sold under the 
rules. The sale was confirmed in due course by 
the Deputy Commissioner of Sultanpur, on 18th 
Pebruary 1929 and the sale certificate issued by 
him conferred title on the auction-purchaser 
The order passed by the Commissioner was 
clearly ultra vires and inasmuch as it was pass- 
ed without jurisdiction, Ihold that it is invalid.'* 

We think some amendments in para. 
1011 mentioned above were not brought 
to.the notice of the learned District Judge. 
Para. 1011 runs thus: 

“All orders passed by an Assistant Collector 
under powers delegated to him by the Collector 
under para. 1011 shall be appealable to the Col- 
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lector whose order shall be final. Appeals from 
orders passed by the Collector shall lie to the 
•Commissioner of the division iu the following 
cases and in cases of illegality or material irre- 
gularity and no others, tbo*Commissioner*s‘orders 
ehall be final.” 

Then follow the cases referred in the 
paragrajih and one of them is the follow- 
ing case: 

(P). By a decree-holder or judgment-debtor or 
a person whoso immovable property has been 
sold under the rules from an order confirming or 
setting aside a sale.” 

Thus the paragraph provides for appeal 

from orders passed by the Collector to the 
Commissioner of the Division in cases de- 
tailed in the said paragraph, and also in 
cases of illsgality or materi il irregularity. 
Thus almost all the orders of the Collec- 
tor in this connexion have been made ap- 
pealable to the Commissioner and it is 
for the Commissioner to decide whether 
the case before him is or is not a case ef 
illegality or material irregularity or any 
other cases specified in the said paragi'aph. 
It is not and cannot be disputed that the 
Commissioner has exclusive jurisdiction 
in the matter. It ia not for the civil 
Court to decide in the matters referred to 
inthosaid paragraph. If theCommissioner 
had decided the question rightly or 
wrongly the Commissioner has jurisdiction 
to decide the matter and he may decide 
it riglitly or wrongly. The Commis- 
sioner may make a mistake in deci- 
ding tho matter but as pointed out in the 
case of Mafkarjun Shidramappa v. Nur- 
hari Shi vappa (l) (at p. 225 of 27 I. -4.). 

a Court has jurisdiction to decide wrong 
as well as right.’' 

It is noticeable that tho appeal was 
filed in tho Court of tho Comniissioner 
aftor tho salo wasconlirmod hv tho Col- 
lector. It is truo that the appeal was 
not in so many words an appeal from tho 
ordor confirming tho salo but tho fact re- 
mains tlmt it was filed aftor the Collec- 
tor had confirmed tho salo and related to 
matters which liad boon dooidod by tho 
Collootor on 23rd January 1929. If tho 
judgment-debtors had lilod their appeal 
with roforenoo to tho ordor dated iSth 
Dobruiyy 1929 oven then they would 
have directed their appeal, against those 
very matters which had been dooidod by 
tho Collootor on 23rd January 1929. In 
our opinion tho auction- purchaser cannot 
boallowodto attach too much importanco 
to tliis technical defect in the present 
case. We aro definitely of opinion that 

(1) [1000] ‘J5 Bom. 387=27 I. A. 21G '(i\ C.).~ 


the civil Court should not assume juris- 
diction in such matters. As pointed out 
in the ease of Bar Nath Singh v, Sri. 
ram (2) when a matter exclusively with 
in the jurisdiction of a Court of revenue 
has been tried and decided by the Court 
as between the parties no subsequent suit 
will lie in the civil Court having for its 
sole object the annulment of the decree 
j)assed by the Court of Revenue. We 
hold that the order of the Commissioner 
of Fyzabad. dated 2nd May 1930 was not 
without jurisdiction and that the civil 
Court had no jurisdiction to question the 
correctness or validity of tho Commis 
sioner s order when the matter decided 
w'as exclusively within the jurisdiction 
of the revenue authorities. The result 
is that we allow this appeal and setting 
aside the decrees of the lower Courts, 
dismiss the plaintifY’s suit with costs in 
all the three Courts. 

b.v./r.k. Appeal allowed. 

n^rA. I. RTlO^Oudh 348=9317 cTsT^ ' 
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Raza, J. 

Mohammad Abbas and others — Plain- 
tiffs — Appellants. 

V, 

Jahangir and others — Defendants — 
Respondents. 

Second Appeal No. 13 of 1931, Decided 
on 2r)th November 1931, against decree 
of Suh-Judgo, Fyzabad, D/- 8th Deoera- 
her 1930. 

(a) Easements Act (1882), S. 28— Right of 
way appurtenant to enclosure of mosque — II 
can be used for only passing to and from en- 
closure — No additional burden can be im- 
posed on land by opening new passages. 

.\ right of way imports the right of passing in 
a particular lino and not the right of varying it 
at pleasure. A right of way of any one kind 
does not include a right of way of any other 
kind. Tho right of way appurtenant to the on- 
closure of a mosque can be used only for tho pur- 
pose of passing to and from that enclosure. One 
cannot bo allowed to impose any additional 
burden on the zemindar’s lands by removing* 
boundary walls or opening new passages from the 
enclosure of tho mosque. [P 977 0 2] 

(b) Easements Act (1882), S. 28 — Power to 
make way over another's land must be exer- 
cised with reasonable care. 

If a man has power to make a way across 
another person’s land he must exercise his power 
in a ro scnablo mauuor and have due regard to 
tho couvouionce of tho servient owner so as to 
avoid iutlicting on him needless and unreason- 
able injury. , [P 377 0 9] 
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Radha Krishna^ Ghulam Imam and 
Bhagioati Nath — for Appellants. 

Ryder Husein and Faiyaz Ali — for 
Bespondents. 

Judgment. — These appeals arise out 
of a suit brought by the plaintiff, Muham- 
mad Abbas and others, against Jahangir 
and others for demolition of certain 
buildings and, in the alternative, for a 
perpetual injunction restraining the de- 
fendants from opening any new way 
from the buildings in dispute either to- 
wards the south or towards the east of 
them. 

The facts relevant to these appeals 
may be shortly stated; The plaintiffs 
and certain other persons are the zamin- 
dars (landlords) of village Bhadarsa in 
the District of Pyzabad. 

The defendants are raiyats and do not 
belong to the proprietary body. There 
is an old mosque of Bhadarsa, to the 
north of the pacca ( metalled ) road, 
which connects the village with the 
Fyzabad-Sultanpur road and was con- 
structed there about 18 or 20 years ago. 
The village is at the distance of about a 
mile from the Fyzabad-Sultanpur road. 
The mosque has a compound wall enclos- 
ing parti land on all the four sides of 
the mosque with the entrance in the 
eastern wall. A narrow strip of land ad- 
joins the southern wall of the compound, 
outside the compound. There is a nali 
(drain) between the said strip of land and 
the parti land which is called the nor- 
thern parti on the metalled road. The 
said road has parti lands on both sides 
and they are called the northern and the 
southern partis of the road. A market 
is held twice a week — on Mondays and 
Fridays^on the northern and southern 
partis of the road and the proprietors 
of the village realize the market dues 
from the persons who sit and keep shops 
on the partis and sell their wares in the 
naarket. Some time before the institu- 
tion of the present suit the defendants, 
who have been sued as representing the 
Mahomedan raiyats of the village (Bha- 
darsa), began raising certain structures 
on the parti land lying between the 
mosque and the southern boundary wall 
of the mosque within the compound. 
These structures are shops which, with 
the exception of one which faces east, all 
face south. There is parti land belong- 
ing to the plaintiffs and this land adjoins 
the eastern boundary wall of the com- 


pound of the mosque, outside the com- 
pound. Some shopkeepers have their 
shops on a portion of the said parti 
land also, adjoining the nali (drain). The 
pacca road is to the south of that nali 
also. It appears that the defendants 
who are responsible for building the 
shops in dispute, look after the manage- 
ment of the mosque. They want to 
demolish the southern boundary wall of 
the compound of the mosque and a por- 
tion of the eastern boundary wall also, in 
order to have free access to the shops 
in dispute from over the northern parti 
of the road and the vacant land towards 
the east . 

The plaintiffs’ case was that the defen- 
dants had no right to build the shops in 
dispute on the vacant land within the 
compound wall of the mosque and to have 
a passage to them from over the ‘parti’ 
on the northern side of the pacca road 
which would interfere with the holding 
of the market and would thereby cause 
the landlords of the village a heavy 
decrease in the market dues. They 
prayed for demolition of the shops in dis- 
pute and in the alternative for a perpe- 
tual injunction restraining the defendants 
from opening any passage or passages 
through the southern and the eastern 
walls of the compound of the mosque 
towards the parti of the pacca road 
mentioned above. 

The defence was that the plaintiffs had 
no right to the parti land within the 
compound wall of the mosque where the 
shops in dispute were built by the defen- 
dants, that the land in dispute was a 
public wakf appurtenant to the mosque 
and that the plaintiffs had no right to 
prevent the defendants from building the 
shops or opening passages from them to 
the pacca road mentioned above. 

The learned Munsif held that the land 
in dispute within the compound wall of 
the mosque was wakf and was nob 
therefore the plaintiffs’ property and that 
the defendants were entitled to build on 
that land. He therefore rejected the 
plaintiffs’ claim for demolition of the 
shops in dispute, but granted the alter- 
native prayer for perpetual injunction. 
He gave the following reasons for grant- 
ing the plaintiffs’ prayer for injunction: 

•‘The contention of the plaintiffs is that if the 
defendants are allowed to open new passages 
towards the parti a large number of crowds and 
customers will pass over that parti and prevent 
free enjoyment by their (plaintiffs’) shopkeepers 
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of the parti land on which the market is held, 
thereby causing a heavy loss to the plaintiffs who 
reali>ce the market dues. This contention seems 
to have got a good force. It is an admitted fact 
that a market is held at least twice a week on 
the parti just to the south of the constructions 
in suit It is also an admitted fact that the con- 
structions in suit about ten in number are meant 
to be used as shops with their faces towards the 
parti and that the intention of the defendants 
is to demolish the intervening southern boundary 
wall between the new constructions and the 
parti and thus to have a free passage from over 
the parti to the newly erected shops. Defen- 
dants contention is that a very few shopkeepers, 

in number seven or eight, sit on the parti and 

that therefore no loss will be caused to the plain- 
tiffs. There is a coutroversy about the number 
of shopkeepers that sit on the parti, and since 
all the oral evidence is that of the interested 
persons or of persons otherwise inHuenced, I 
take into consideration the testimony of P. W. 2 
who is an uninterested witrjoss. He is a Hindu 
pleader practising at Pyzabad. He was ap- 
pointed Commissioner in the case to prepare a 
map of the locality. It was a market day when 
he went to the spot to prepare the map. He 
states tliat ho found about 2G shopkeepers sitting 
on the parti over which the dofeudants want to 
have a passage. It appears from the map filed 
by the said Commissioner that the entire length 
of the constructions in suit is 75 feet G inches. 
It therefore follows that if ‘2G shopkeepers sit on 
a land 75 feet G inches in length there can 
ho hardly any room left for customers to pass in 
and to go through the newly-constructed shops 
of the defendants just behind those shopkeepers. 
The trouble and inconvenience is too obvious. 
J3oth the shops cannot go simultaneously. It is 
but natural that customers will go to the new 
shops and in so doing they would cause a goed 
deal of inconveuicnco to the shopkeepers that sit 
on parti witli the result that either the shop- 
keepers on parti will have to leave their places 
or there miglit ensue an affray which might lead 
to criminal proceedings. If the shopkeepers 
leave their places on parti it is bound to cause 
damage to the landlords (plaintiffs) who realize 
the market dues. If there ensue any affray that 
too would bo most undesirable. In either case 
injury is too clear. 'J’ho rights of the plaintiffs 
are clearly tlireatcncd and as such the plaintiffs 
are entitled to got a perpetual injunction issued 
restraining the dofeudants from opening any new 
passage over this parti to the south of tho 
mosiiuo. 

Similarly one of the constructions of tho de- 
fendants faces east and tho defendants want to 
demolish that portion of tho eastern boundary 
wall which is just bofoio this construction and 
to have a free passage over the patri land of the 
plaintiffs immediately in front of it. Tho length 
of this portion is about ton feet and it is found 
by oral evidence that some shopkeepers of tho 
plaintiffs sit there also. It also appears from the 
map liled by the Commissioner on 10th Febru- 
ary 1080. It mentions a hutchet’s shop at that 
place, 'rho result in this ease would also he tho 
samo as in tho previous case. There is uothing 

to show that defendants had over auv such 

• 

right of way as they now want to have, Tho 
opening of these new passages to the south and 
cast would mean a destruction of the plaintiffs’ 


market. Therefore for the reasons given above 

I hold that tho defendants cannot open any 

passage over the parti land to the south and over 

the parti land to the east of their construc- 
tion.” 

It should be noted that no objection 
was filed by the p^arties to the Comniis- 
sioner’s map and the report submitted by 
him. The Commissioner’s map forms^ 
part of the decree of the first Court. 
Both parties appealed from the decree of 
the first Court. The defendants appealed 
contending thac the plaintififs were nob 
entitled to the injunction granted by the 
first Court. The plaintiffs appealed con- 
tending that their claim for demolition of 
the new shops in dispute should also 
have been decreed by the first Court. 

The learned Subordinate Judge found 
that the parti land within the com- 
l)ound wall of the mosque appertains to 
the mosque, that the mosque and the 
parti land both are wakf by user, that 
the pnesent boundary wall enclosing the 
parti land round about the mosque is 
the old boundary of the mosque and that 
it has been in existence from before the 
memory of a living man. He agreed with 
the learned Munsif that the defendants 
were entitled to build the shops in dis- 
pute on the land within tho compound 
wall of the mosque and that the plaintiffs 
had no right to prevent them from build- 
ing the new shops. lie therefore dis- 
missed the plaintiffs’ appeal. He how- 
ever disagreed with the finding of the 
learned Munsif that the plaintiffs were 
entitled to the injunction prayed for. He 
rejected the plaintiffs’ claim for injunc- 
tion for the following reasons: 

“The right of the general public to use the 
parti of tho road for going on to the p>acca road 
in front of tho southern boundary of the mosque 
is not disputed by the plaintiffs. They have no 
doubt ft right that the patri be used by the 
shopkeepers from whom they realize market dues 
just as it is used at present. Tho number of 
such shopkeepers who were found by tho Com- 
inissiouer when he went there on a market day 
was 26. They were occupying the patri in 
front of the structures in suit tho length where* 
of from east to west is 75 foot 6 inches. lam 
not at all satisfied that tho op»ouing of a passage 
from the structures iu dispute on the southern or 
eastern sides would iu any way interfere with 
the holding of tho market. Kor do I thiuk that 
tho dofendauts can be called upon to keep tho 
boundary wall iu existence for all time to come. 
I fail to see why they should not be allowed to- 
have access to the road from the structures in 
dispute if they can do so without invadiog the 
plaintiffs' and other zamindars* right to the use 
of the patri by those who bring their wares for 
sale there twice a week. Certainly they cannot 
trample upon the shopkeepers who go there. If 
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^hey find the way blocked by the shopkeepers or 
^hcic customers they would go to the road by 
another way. In the present suit the defen- 
dants do not claim that the occupants of the 
structures which they are constructing will have 
a right to disturb the shopkeepers sitting on the 
patris in order to go to or from the road. Any- 
one who goes to a village on a market dav will 
find shopkeepers sitting with their wares on the 
pafcri on either side of the road with a number of 
prominent shops behind them on both sides of 
the patris. Prom the evidence of P. W. 1 it 
appears that adjoining the southern boundary of 
the mosque there is a drain two feet wide running 
the whole length of the road. How deep this 
drain is there is nothing to show. Its existence 
is likely to impede easy access from the struc- 
tuies in suit to the road and vice versa. In my 
opinion no case for granting the injunction 
prayed for or an injunction to the effect that the 
defendants or the occupants of the said struc- 
tures, whoever they may be, should not uee the 
patn of the road on market days in such a way 
as to disturb those who keep their shops there 
has been made out.” 

Th 0 ^ plaintiffs have now come to this 
Court in second appeal. They had to file 
two appeals in this Court. Appeal No. 13 
relates to the demolition of the shops in 
dispute and Appeal No. 14, to the injunc- 
tion granted by the first Court. (The 
learned Judge held that the plaintiffs* 
appeal, so fat' as the relief for demolition 
of the shops in dispute is concerned, 
failed and must be dismissed. (The plain- 
tiffs’ other appeal (Appeal No. 14) is not 
without force. 

^ It has been found that the mosque with 
its compound wall is an old mosque. It 
is also in evidence that the market which 
is held on the land to the south of the 
southern boundary wall of the mosque is 
an old market. It appears that the 
zamindars of Bbandarsa made a wakf of 
the whole land within the compound 
wall to the mosque. The mosque was 
built there in the central portion and the 
compound wall was built at the same 
time to separate the dedicated land from 
other lands belonging to the zamindars 
on all the four sides of the mosque. No 
doors were opened in the boundary walls 
towards the north, the west and the 
south. The door was opened in the eas- 
tern boundary wall only. The existence 
of the boundary wall itself establishes 
the fact that there was to be no right of 
%vay from the land within the enclosure 
to the private lands of the zamindars out- 
side the enclosure. The object of raising 
the boundary wall on all sides with the 
entrance in the eastern wall was surely 
to separate the mosque and its land from 
the private lands of the zamindars and to 


keep the mosque approachable from one 
way alone which was the way through 
the door towards the east. 

The defendants, who are the managers 
of the mosque, may make any lawful use 
of the land round about the mosque with- 
in the comi^ound wall, but the wakf land 
cannot be used to the detriment of the 
dedicators. I think the very object of 
having boundary walls on all the four 
sides of the mosque would be defeated 
if the defendants are allowed to remove 
the boundary wall on any side and to 
open passages with the object of trespas- 
sing on the lands on which the zamindars 
hold their market. The defendants have 
a right of way, of course, but that way 
is through the entrance in the eastern 
boundary wall of the mosque. What 
right have they to remove the boundary 
wall, on any side or to open a passage 
and change the right of way as they 
like ? The right of way which has been 
given them cannot now in my opinion be 
changed by them at pleasure. A right of 
way imports the right of passing in a 
particular line and not the right of vary- 
ing it at pleasure. A right of way of any 
one kind does not include a right of way 
of any other kind. The right of w’ay ap- 
purtenant to the enclosure of the mosque 
can be used only for the purpose of pass-j 
ing to and from that enclosure. 

The defendants cannot be allowed to 
impose any additional burden on the 
zamindars’ lands by removing boundary, 
walls or opening new passages from the| 
enclosure of the mosque. If a man has,' 
power to make a way across anotherl 
person’s land he must exercise his power! 
in a reasonable manner and have due re-1 
gard to the convenience of the servient' 
owner so as to avoid inflicting on himj 
needless and unreasonable injury. It hasj 
been found that the defendants want to 
demolish the southern boundary wall and 
a portion of the eastern boundary wall 
also in order to have free access to the 
new shops from over the northern patri 
of the road and the vacant land towards 
the east where the plaintiffs hold their 
market. I agree with the learned Mun- 
sif that it is but natural that customers 
and others would go to the new shops 
and in doing so they would cause a good 
deal of inconvenience to the shopkeepers 
who sit on the northern parti of the road 
to the south of the southern boundary 
wall of the mosque and also on the plain- 
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tiffs’ parti land to the east of the eastern 
boundary wall, with the result that either 
the sliopkeepers would have to leave 
their places or there might ensue an 
affray which might lead to criminal pro- 
ceetlings. If the shop-keepers leave their 
places it is clear that the zamindars 
would suffer loss. Some 26 shopkeepers 
keep their shops on the northern patri of 
the -road to the south of the southern 
boundary wall and some 3 shopkeepers 
on the patri land to tbe east of the eas- 
tern boundary wall of the mosque. 

I do not agree with the learned Sub- 
ordinate Judge that the opening of pas- 
sages from the shops in dispute on the 
southern and eastern side would not inter- 
fere in any way with the holding of the 
market. I do not agree with him that 
the defendants cannot be called upon to 
keep the boundary wall in existence for all 
time to come. In my opinion they must 
keep the boundary walls in existence so 
long as the mosque exists there. The 
learned counsel has argued that an owner 
of land which is contiguous to a public 
highway has a right of access to the 
highway from his land and vice versa at 
any point along the line of contract whe- 
ther the soil of the highway is vested in 
him or not. This is true ; but I think 
that proposition of law cannot help the 
defendants in tliis case. I find that no 
such plea was raised in the lower Courts. 
It is clear that the contentions which 
were not formulated before either of the 
Courts are not open to the defendants in 
this Court. If the defendants had raised 
the plea in question in the trial Court it 
would have been necessary to frame issues 
to find if the road mentioned above was 
a public highway and if the line of con- 
tract existed there as alleged. It should 
bo borne in mind that a road is not 
always a highway. 

road or path over which only individuals 
or a limited class of public (o. g., inhabitants or 
occupants of a particular house, field or village) 
have a right of passage is not a highway . . . . . 
There being no obligation on an owner to dedi- 
cate or on the public accept, the public cannot 
complain that tho owner has dedicated to them 
an unsatisfactory or dangerous highway, or has 
imposed restrictions upon his dedication’; and if 

... , as a highway, they must 

use It for such purposes aud subject to such res- 
trictions as ho has indicated and imposed 
A highway may bo dedicated subject to a right to 
obstruct It periodically in a particular way, such 
as to plough up lu due course of agriculture a 
footpath running across au arable field and 
possibly to out a ohanuel across a road to ’carry 
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off flood water when necessary. In many cases 
a highway has been dedicated -subject to “market 
rights.” that is, the right of the owner or other 
people to hold markets or erect fair booths thereon 
to the partial obstruction of the public or subject 
to the right of the occupiers of adjoining premises 
to deposit goods upon it in front of their premises 

An owner of land adjoining a highway is 

entitled to access to such highway at any point 
at which his land actually touches it, even though 
the soil of the highway be vested in another ; 
but he has no such right if a strip of land, how- 
ever narrow, belonging to another and not subject 

to the public right of passage, intervenes 

Where a fence bordering a highway has on the 
roadway side of it a ditch, such as is usually 
made by an owner on the margin of his property, 
there is probably a presumption that the ditch 
itself does not form part of the highway ; a for- 
tiori when the road has been awarded to be of a 
certain width and is in fact of that width exclu- 
sive of the ditches ; but such a ditch may be 
piped in and the site subsequently dedicated. 
There is no rule of law which prevents a ditch, 
or land in a condition at present impracticable 
for traffic, being dedicated as part of a highway; 
and therefore where a wide drain, proved to be 
necessary for the existence of the road, runs 
between a metalled road and tho fence, a jury, 
may properly find that the site of the drain has 
in fact been dedicated as past of the highway : 
see Halsbury’s Laws of England, Vol. 16, pp. 7, 8, 
12,46, 59 and 68.” 

The questions referred to above are 

important questions which could not be 

gone into as the contention mentioned 

above was not advanced in the trial 

% 

Court. As tho contention was nob ad- 
vanced and no issue was framed on that 
point, the parties could nob produce evi- 
dence which was necessary for the deter- 
mination of the questions involved in the 
proposition of law mentioned above. 

A glance at the Commissioner’s map, 
which forms part of the first Court’s 
decree, will show that the mosque land 
does not really touch the pacca road on 
any side. The eastern boundary wall of 
the mosque touches the patri land which 
admittedly belongs to the zamindars of 
the village. The southern boundary wall 
of the mosque also does nob touch the 
public road. There is a narrow strip of 
land which adjoins the southern wall 
and then there is a nail (drain). The 
nali (drain) adjoins the northern patri of 
the road. There is no evidence to show 
that the said narrow strip of land and 
tho nali (drain) form part of the road. 
There is also no reliable evidence to show 
that the zamindars dedicated the whole^ 
of the patri land to the public for the- 
pacca road mentioned above. They still 
hold their market there and realize the 
market dues. Under these oiroumstance 
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the contention advanced by the defen- 
dant’s learned counsel in this Court must 
be overruled. In my opinion the learned 
Munsif has given good reasons for grant- 
ing the injunction prayed for. The result 
is that Appeal No, 13 is dismissed with 
costs. Appeal No. 14 is allowed. The 
decree of the lower appellate Court is set 
aside so far as the order relating to injunc- 
tion is concerned. The plaintiffs’ prayer 
for injunction is granted. Thus the 
decree of the first Court is restored. The 
appellants will get their costs from the 
respondents in this Court and also in the 
lower appellate Court so far as their ap- 
peals relating to injunction are concerned. 
I do not interfere with the order of the 
learned Munsif as to costs in the first 
Court. 

S.N./r.k. Decree modified. 
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Srivastava, j. 

Bharat Singh — Accused — Appellant. 

V. 

Opposite Party. 

Criminal Appeal No. 137 of 1932, De- 
cided on 14th July 1932, against order of 
Addl. Sess. Judge, Kheri, D/- 7th April 
1932, 

(a) Penal Code {I860), S. 299, Expl. 2 — 
Death avoidable by proper treatment— Fact 
does not take away case from operation of 
S. 299. 

The fact that the death of the deceased could 
have been prevented by proper treatment cannot 
take away the case from the operation of S. 299. 

[P 280 0 1] 

(b) Penal Code fl860), Ss. 304 and 325— 
Deceased taking cattle of accused to impound 
them asked by accused to release them and 
on refusal belaboured with lathis — Deceased 
dying after few days — No injury proved to 
have been inflicted on vital parts — Deceased 
found to be suffering from enlarged heart — 
Accused held to be guilty under S. 325 and 
not under S. 304. 

While the deceased was taking the cattle of 
the accused to the pound to impound them, the 
accused came armed with lathis and asked to re- 
lease them and on his refusal belaboured him 
with lathis inflicting several injuries. The de- 
ceased was taken to dispensary but was subse- 
quently removed to another place by this son 
where he died after five or six days. No injury 
was inflicted on the head or any vital part of the 
body and although the deceased was suffering 
from a badly enlarged heart the accused had no 
knowledge of that, the deceased was not other- 
wise physically infirm. 

Held : that the accused were guilty of the 
offence under S. 325 and not of an offence under 


S. 304. It was not safe to raise against the ac- 
cused any presumption of an intention of caus- 
ing such bodily injury as was likely to cause 
death or to impute to them any constructive 
knowledge that their acts were likely to cause 
death which was due more to the abnormally 
enlarged heart of the deceased. [P 280 C 2} 

K. N. ChaJc~{or Appellant. 

H, K. Ghose — for the Crown. 

Judgment. — These are appeals by 
Brij Lai and Bharat Singh w'ho have 
been convicted by the learned Additional 
Sessions Judge of Kheri under S. 304, 
I. P. C., and sentenced to seven years’ 
rigorous imprisonment each. The case 
for the prosecution as disclosed by the 
evidence is that on 19bh November 1931 
Imamdin son of the deceased Sukhai saw 
that four she- buffaloes belonging to Bha- 
rat Singh accused were grazing in tjie 
paddy field of his father. He caught hold 
of the buffaloes and proceeded with them 
to Parli in order to impound them. On 
reaching near his house he called his 
father Sukhai who joined him in driving 
the cattle towards the pound in village 
Parli. On their way to the pound they 
were stopped by the two accused wha 
came running up to them armed with 
lathis. The accused asked Sukhai to re- 
lease the buffaloes. When Sukhai refused 
to comply with this demand, Bharat 
Singh and Brij Lai accused belaboured 
him with lathis. Saktu P. W. 4 and 
Tikan P. W. 5 who happened to pass that 
way at that time of the assault caught 
hold of Brij Lai and Bharat Singh and 
restrained them from causing further in- 
juries to Sukhai. Subsequently Sukhai 
was taken to the dispensary at Dhaurahra 
and remained there for five or six days* 
As Imamdin the son of Sukhai was not 
satisfied with the treatment in the dis- 
pensary he removed him to the house of 
one Jummon Dhoby where Sukhai was- 
kept for five or six days. It is alleged 
that after keeping Sukhai in Jummon 
Dhoby s house for five or six days Imam- 
din was taking Sukhai on a bullock cart 
to the Lakhimpur hospital when Sukhai 
died on the way. (His Lordship after^men- 
tioning the nature of injuries found on the 
bodylof the deceased proceeded as follows): 
The cause of Sukhai’s death according 
to the post mortem report of the Civil 

Surgeon was asphyxia and heart failure 

due to hypostatic congestion of lungs 
brought on by injuries on his body hav- 
ing been confined to bed for several days. 



1932 


280 Oudh Bharat Sing?i v. 

being an old man. The medical officer of 
of Dhaurabra, Dr. iSIafca Din, deposed 
that: 

“wbeiiSukbai left the hospital he was in a re- 
lieved coudition and had no fever. If Sukbai bad 
continued to remain in the hospital he would 
certainly have been cured.” 

Dr. K. B, S. Karki, Civil Surgeon, 
stated that if the man was properly trea- 
ted in the hospital from the time he re- 
ceived the injuries, it was possible he 
“might not have died.” He also stated 
that the heart of the deceased Sukhai 
was enlarged. It was 11 ounces in weight 
whereas the normal weight is six to 
eight ounces. He also stated in cross- 
examination that if the heart is enlarged 
there is probability of heart failure even 
|hy minor injuries. The learned Addi- 
tional Sessions Judge was of opinion that 
'even though tlie medical evidence shows 
;that by resorting to proper remedies and 
'qualified treatment the deatii of Sukhai 
might iiave been prevented hut tiiis fact 
cannot be taken into consideration under 

lExpln. 2, S. 299, T, P. C. He \Yas how. 
ever of opinion tluit hotli the accused 
knew the age and bodily infirmity of 
Sukhai at the time they inflicted grievous 
hurt on his body with lathis and were 
therefore guilty of committing culpable 
homicide not amounting to murder and 
were therefore punishable under S. 301, 

I. P. 0. 

The only contention urged by the lear- 
ned counsel for Bharat Singh before me 
was that the case is really one of causing 
grievous hurt under S. 325, I. P. C., and 
not of culpable homicide not amounting 
to murder under S. 301, I. P. C. What- 
ever moral blame may attach to Iraamdin 
in removing his father from the dispen- 
sary at Diiaurahra where he had been 
making satisfactory progress, I have no 
liesitation in agreeing with the learned Ad- 
litional Sessions Judge that the fact, that 
according to the evidence of Dr. Mata 
Din and Dr. Karki, the death of Sukhai 
could liavo been prevented by proper 
treatment, cannot take away the case 
from the operation of S. 299, I. P. C., 
Expl. 2, of that section is perfectly clear 
on the jioint. There can be no doubt and 
it is not disputed that the accused had no 
direct intention of causing the death of 
Sukhai. The (luostion however remains 
whether they can he iM*esumed to have 
had the intontioii of cuisiug such bodily 
injury as was likely to cause death or to 
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have caused the injuries with the know- 
ledge that by such act they were likely 
to cause death. Having given my careful 
consideration to the matter it seems to 
me clear that the main object of the ac- 
cused was to rescue their cattle and to 
give Sukhai a sound beating for his re- 
fusal to surrender the cattle when he 
was asked to do so. It is important to 
note that not a single injury was inflicted 
on the head or any other vital part of the 
body. All the injuries as reported by 
the Medical Officer of Dhaurahra are to 
be found either on the arms or on the 
legs. There is absolutely no evidence 
and there is no reason to suppose that 
the accused had any knowledge that 
Sukhai was suffering from a badly en- 
larged heart. We have no evidence, 
either, about Sukhai having been physi- 
cally infirm. The mere fact that he was 
an old man of 60 would not be sufficient 
under the circumstances of the case to 
justify the inference that the offence was 
one of culpable homicide not amounting 
to murder. 

Taking all the circumstances into 
consideration I do not think it would be 
safe to raise against the accused any pre- 
sumption of an intention of causing such 
bodily injury as was likely to cause death 
or to impute to them any constructive 
knowledge that their acts were likely to 
cause death. The unfortunate death of 
Sukhai was in my opinion due more to 
the abaormally enlarged heart of the de-l 
ceased than to the nature of the injuries 
inflicted on him. I am therefore of opi- 
nion that the accused are guilty only of 
an offence under S. 325, 1. P. G., and not 
of an offence under S. 304, I. P. C. I 
therefore allow the appeals, set aside the 
conviction and sentence passed against 
the appellants under S. 304, I. P. C., and 
convicting them under S. 325, I. P. 0., 
sentence them to three years rigorous 
imprisonment each. 

k.m./r.K. Appeals allowed 
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Srivastava, j. 

Lachhmi Narain — Defendant- “Appel- 
lant. 

V. 

Kanipta Frasad — Plaintitf — Respon- 
dent. 

Second Appeal No. 365 of 1931, De- 
cided on 29th July 1932, against decree 
of First Sub-Judge, Baliraich, D/- 7th 
October 1931. 

Landlord and Tenant — Grove — Plot of 
land given to plant grove — Landlord is not 
entitled to enter into possession of portion 
of grove which becomes vacant — Principle 
only applies where entire area is held under 
single grant. 

For tho application of the principle that where 
a plot of land is given to a person to plant a 
grove thereon the landlord is not entitled to 
enter into possession of portions of the grove 
‘ which have become vacant or to cultivate them 
himself or to let them for cultivation to the 
others it is necessary that the entire area must 
be held under one single grant. The principle 
has no application to a case in which separate 

groves are held under'difTerent grants: A.I.R. 
1926 Oudh 458, Ref. and Dist. [p 281 C 2] 

QisTTidt Rdi J acjddhdTi — for Appel- 
lant;. 

H. N. Misrd — for Respondent. 

Judgment, This is a defendant’s ap- 
peal against the decision dated 7th Octo- 
ber 1931 of the Ist Subordinate Judge 
of Bahraich modifying the decision dated 
27th March 1931 of the Munsif of that 
place. The plaintiff Kamta Prasad insti- 
tuted the suit which has given rise to 
this appeal for possession of two plots 
1375 and 1376 situate in Bahraich Mo- 
halla Qanungopurwa on the allegation that 
he had been holding the plots in suit as 
a grove holder and that he had been 
wrongfully dispossessed by defendants 1 
and 2 in January 1929. Defendants 1 
and 2 pleaded that they had been ad- 
mitted into the occupation of the plots 
in suit as tenants by one Lachmi Narain 
who was the owner of the said plots. 
Laehmi Narain was subsequently on an 
order passed by the Court of appeal, im- 
pleaded as defendant 3. Dachmi* Narain’s 

case. was that the plots in suit of which 
he was the owner had lost their character 
as groves and had been resumed by him 
and let out to defendants 1 and 2 for 
cultivation. The learned Munsif held 
that plot 1375 and a portion of No. 1376 
described as 1376/1 still continued to bear 
the character of groves. But as regards 
another portion of 1376 described as 
1376/2 the finding of the learned Munsif 
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was that it was no more a grove. Ha 
accordingly decreed tho plaintiff’s claim 
for Nos. 1375 and 1376/1 and dismissed 
it in respect of No. 1376/2. Lachmi 
Narain appealed and Kampta Prasad, 
plaintiff, filed cross-objections. The lower 
appellate Court w^as of opinion that the 
two plots 1375 and 1376 constituted one 
single grove and that the two plots taken 
as a whole still retained the character 
of a grove. As a result of this finding 
he dismissed the appeal of Lachmi 
Narain and allowed the cross-objections 
of Kampta Prasad and decreed the plain- 
tiff’s claim in its entirety. 

The first and the main question which 

requirjs determination in this appeal is 

whether or not the two plots 1375 and 

1376 constitute one single grove. (His 

Lordship then discussing evidence came 

to the follo%ving conclusion.) Thus there 

is absolutely no evidence to show how 

and when the plaintiff who is a Kayesth 

came into possession of the plots in suit. 

Nor is there any evidence to show that 

both the plots in suit were constituted 

a grove at one and the same time or by 

one single grant. The lower appellate 

Court has based its decision on a ruling 

of this Court in Jagddish Bdhddur Singh 

V. Bdgho Bdm (1). It was held in this 

case that where a plot of land is given 

to a person to plant a grove thereon the 

landlord is not entitled to enter into 

possession of portions of the grove which 

have become vacant or to cultivate them 

himself or to let them for cultivation to 

others. It was observed that: 

“the plot must be taken to have been granted 
as a whole and the tenure must stand or fall as 
a whole unless some custom or contract is shown 
to the contrary.” 

The mere fact that a portion of the 
grove has become devoid of trees does 
not entitle the landlord to resume tliat 
portion of it; in fact there can be no re- 
sumption “piecemeal.” It seems to me 
perfectly clear that for the aplication of 
the principle enunciated in this case with 
which I am in full agreement it is neces- 
sary that the entire area must be held 
under one single grant. It has no ap- 
plication to a case in which separate 
groves are held under different grants. 
In the present case the learned counsel 
for the plaintiff-respondent is unable to 
refer me to any evidence to show that 
the two plots in suit w ere held under 

(1) A. I. JR. 1926 Oudh 458=94 «: I. C 349=20 
0. 0. 271. ~ " 
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one f^ranfc. Therulinf^ in Jagadish Baha- 
dur Siyigh v. liagho liam (1) lias there- 
fore no application to the case. Arlmit- 
teclly plot 350 has an area of 10 biswas 
and there is only one tree standing on it. 
1 have no hesitation in holding that the 
plot no longer hears 'the character of 
a grove. The defendant- appellant was 
1 herefore entitled to resume it and the 
plaintiffs claim in respect of it must 
fail. (His Tjordship tlien discussed evi- 
dence with icsiiect to plot 1376 and pro- 
ceeded as follows.) I am therefore in 
agieomont with the lower appellateCourt 
tliat plots 1376/1 and 1376/2 which as 
I have just stated must be treated as 
constituting one grove, still retain their 
character as such. Tiic result therefore 
is that I allow the appeal in resi)ect of 
plot 350 old=1375 new. The plaintiff’s 
claim in respect of tliis plot will be dis- 
missed. The rest of tlie decree of the 
lower Court will stand. The parties 
will pay any and receive costs ac- 
cording to their success and failure in 
all the Courts. 

]gM./H.K. Order accordingly. 
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Srivastava and Kisch, JJ.? 

Ham Autar arid others — Defendants — 
Appellants. 

V. 

Ram Samujh and others — Plaintiffs— 
PiGspondonts. 

Misc. Appeal No. 20 of 1931, Decided 
on 21st April 1931, against order ofAddl. 
Sub-Judge, Gonda, D/- 9th December 
1930. 

Civil P. C, (1908), Sch. 2, Paras. 20 and 21 
— Appeal — Order filing or refusing to file 
award — Court-fee slampof Rs. 2 is sufficient 
— Court-fees Act (1870), Sch, 2, Art. 11, 

An order filing or refusing to file au award 
can neither bo regarded as a decrea nor as an 
order having the force of a decree. An appeal 
against such an order under S. 104 (f), Civil 
P. C.. falls within the purview of .Art. 11, Sch. 2, 
Court-fees Act, and is therefore chargeable with 
a court-fco of Rs. 2 only : .1. I. H. 1927 All. 

771 and A, L li. 1028 Lah. 137, Bcf.; 33 Cal 11 
and 29 Cal 1G7, Dis(. [P 282 C 2] 

L. S. Misra — for Appellants. 

Judgment. — In this case there was a 
roforonco to arbitration without the 
intervention of the Court. The plaintiff- 
respondent made an application under 
R. 20, 8ch. 2, Civil P, 0., to have the 
award filed in Court. The Court after 
necessary inquiry ordered the award to 
be filed and pronounced judgment vocord- 


ing to the award. Upon the judgment 
so pronounced a decree was prepared in 
due course. The defendants-appellants 
have filed an appeal against the order of 
the Additional Subordinate Judge of 
Gonda ordering the award to be filed and 
have paid a court-fee of Rs. 2 on the 
memorandum of appeal. The taxing 
officer has reported that the memo- 
randum of appsal ought to bear an ad 
valorem court-fee on the value of the 
appeal and has relied on a decision of the 
Calcutta High Court in Hari Mohan 
Singh v. Kali Prasad Chaliha (l) in 
support of his report. We are of opinion 
that the court-foe paid is correct. B. 21, 
Sch. 2, Civil P. C., shows that the Court 
if it is satisfied that the award should be 
enforced, shall in the first place order 
the award to be filed and then proceed to 
pronounce judgment according to the 
award. Thus it will appear that the 
rule provides for two distinct steps, one 
being described as an order and the other 
a judgment followed with a decree. 
Cl. (2) of the same rule further provides 
that no appeal shall lie from the decree 
following the judgment except in so far 
as the decree is in excess of or not in 
accordance with the award. S. 104 which 
provides for appeals from certain orders 
has by its Cl. (f) allowed an appeal 
against orders filing or refusing to file an 
award in an arbitration without the 
intervention of Court. Turning to the 
definition of decree given in S. 2, Cl. (2)» 
Civil P. C., it will be noticed that the 
word “ decree” does not include ‘(ft) any 
adjudication from which an appeal lies as 
an appeal from an order.” 

Thus it seems perfectly clear that an 
order filing the award cannot be regarded 
as a decree and therefore special provi- 
sion has been made for appeal against it 
as an order. It is not possible to say 
that such an order has the force of a 
decree because R. 21, Sch. 2, Civil P. C., 
has. as stated before, made express provi- 
sion for a decree to be passed in accord- 
ance with the judgment following the 
order directing the award to be filed. 
We aro therefore of opinion that the 
order under appeal can neither be re- 
garded as a decree nor as an order having; 
the force of a decree. This being so the 
case falls within the purview of Art. 11. 
Sch. 2, Court-fees Act. and is therefore 

chargeable wUl^ a cour t-fee of Rs. ^ 

“(i) 11905] 3r0al. 11. 
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only. The same view appears to have 
been taken by tlie Allahabad High Court 
inSartva7i Pande v. Jagat Pande (2) and 
by the Lahore High Court in Agya Singh 
V. Sunda?' Singh (3). As regards the 
decision in Hari Mohan Singh v. Kali 
Prosad Chaliha (l), it was passed in a 
case arising under S. 526 of the old Civil 
P. 0. (Act 14 of 1882). The definition 
of decree in the Civil Procedure Code of 
1882 provided that orders not specified 
in S. 588 were within the definition. 
S. 588 shows that an order directing an 
award to be filed under S. 52G was not 
provided for in that section. Thus there 
was very good reason for holding that an 
order under S. 526 was a decree within 
the definition of it as given in S. 2, Act 
14 of 1882, but the position under the 
provisions of the Civil Procedure (Act 5 
of 1908), as pointed out above, is quite 
different. The decision of their Lord- 
ships of the Privy Council in Ghulam 
Khan v. Mxthammad Hassan (4), which 
was relied upon by their Lordships of the 
Calcutta High Court, was also passed 
under the old Civil P. C , and cannot 
therefore afford any guidance in deter- 
naining whether an order passed under 
order R. 21, Sch. 2, is or is not to be re- 
garded as a decree within the definition 
of it as given in Act 5 of 1908, For the 
above reasons we are of opinion that the 
court-fee of Rs. 2 paid on the memo- 
randum of appeal is correct. 

K.n./r.k. Appeal allowed, 

(2) A. I. R. 1927 All. 771=103 I. C. 315. 

(3) A, I, R. 1928 Lah. 137 =9 Lah. 3S0 = 107 

I. 0. 766. 

(4) [19011 29 Cal, 167=29 L A. 61=8 Sar. 154 
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Nanavdtty, j. 

Imperial Bank of India ^ Lucknow — 
Defendant — Applica:nt. 

V. 

F. B, Eoberts — Plaintiff — Opposite 
Party. 

Civil Revn. No. 8 of 1931, Decided on 
20th April 1931, against order of Second 
Addl. Judge, Small Cause Court, Luck- 
now, D/- 2nd December 1930. 

(a) Provincial Small Causes Courts Act 
(1887), S. 25 High Court can interfere only 
if the case is mismanaged by trial Court, 
High Courts should not ordinarily exercise the 
powers under S. 25, Provincial Small Causes 
Courts Act, unless they had reasons to suppose 


that there bad been a real mismanagement of 
the case or actual perversity in the decision by 
the trial Court: 15 O. C. 319 and A. 7. B. 192G 
Ou'llt 2Gi, FoU. [P 284' C 1,2] 

(b) Civil P. C. (1908), S. 100-Question of 

law — What is, stated. 

Questions of law and of fact are sometimes 
difficult to disentangle. The proper legal effect 
of a proved fact is eescntially a question of law; 
so also is the question of admissibility of evi- 
dence and the question of whether any evidence 
has been offered on one side or the other. But 
the question wdiether the fact has been proved 
when evidence for and against has been properly 
admitted is necessarilv a pure question of fact* 
A, I. B. 191S P. C. 92. Foil. [P 284 C 2] 

(c) Deed — Construction — Rule as to. 

The expression “construction” as applied to a 
document includes two things: first, the meaning 
of the w'ords. and secondly their legal effect or 
the effect which is to be given to them. The 
meaning of the words is a questiou of fact; the 
effect of the words is a question of law. The in- 
ference drawn from the words contained in a 
document is a pure question of law: Chatenay 
V. Brazilian Submarine Telegraph Co , (1891) 1 
Q. B. 79, Bel. 07i. [P’2S5 C 1] 

Quaere. — Whether the receipt of a cheque 
drawn by Government in favour of a Govern- 
ment servant on account of his salary is actual 
payment of his salary to that servant’ 

St. G. Jackson — for Applicant. 

Ram Prasad Verma — for Opposite 
Party. 

Judgment.— This is an application 
for revision under S. 25, Provincial 
Small Causes Courts Act, against an order 
of Mirza Mohammad Munim Bakht, Judge 
of the Small Causes Court at Lucknow, 
decreeing the plaintiff’s suit. The facts 
out of vvhich this application for revision 
has arisen are briefly as follows: 
Lt-Gol. V. H. Roberts, I. M. S., brought 
a suit for recovery of Rs. 477-3-0 as 
damages from the Imperial Bank of 
India, Lucknow Branch, on the allega- 
tions that the defendant Bank cashed a 
cheque for his pay for March 1929 on 
22nd March 1929 and credited theamount 
to the plaintiff’s account; that by this 
act of the defendant Banlc the annual in- 
come of the plaintiff for the financial year 
1928-29 came to exceed Rs. 30,000 and 
as a consequence plaintiff had to pay an 
extra sum of Rs. 477-3-0 by way of ad- 
ditional income-tax; that the defendant 
Bank ought not to have cashed this 
cheque for Rs. 1,491-14-0 till after the 
expiry of the financial year 1928-29 on 
Isc April 1929; that by the negligent and 
careless handling of affairs on the part of 
the defendant Bank the plaintiff had to 
suffer a loss of Rs. 477-3-0, and hence the 
plaintiff filed this suit for a decree for 
Rs. 477-3-0 with costs and interest pen- 
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dente lite as well as future interest. The 
defendant Bank denied the liability and 
urged that it cashed the cheque for 
Es. 1,491-14-0 in the ordinary course of 
business in the absence of any special 
instructions to the contrary and that the 
payment of any additional income-tax to 
the extent of Es. 477 odd, which the 
plaintift had to jiay was a matter to be 
settled purely between him and the In- 
come-tax Department with which the 
Bank had no concern whatsoever, and 
that the Bank indignantly repudiated the 
charge brought against it of negligence 
and carelessness in their business deal- 
ings wjth the plaintiff. 

The learned Judge of the Small Causes 
Court framed five issues and held that 
U-ie plaintiff had given the defendant 
Bank instructions not to credit the 
cheque before 1st April 1929. that the de- 
fendant Bank did act against the instruc- 
tions of the plaintiff and thus caused loss 
to him. that it was the duty of the defen- 
dant Bank not to cash the cheque till 1st 
Apiil 1929, that the Bank could have 
easily postponed crediting the cheque till 
1^ April 1929 without the endorsement 
of the Controller of Military Accounts 
and without any instructions from the 
plaintiff, and that the receipt of a cheque 
drawn by Government in favour of a ser- 
vant of theirs is not payment of his 
salary to that servant. Ho accordin^^ly 
decreed the plaintiiT’s suit in full with 
costs. Dissatisfied with tlie judgment 
and decree of the trial Court the defen- 
dant Bank has filed this application in 
revision under S. 25, Provincial Small 
Causes Courts Act. 

At the commencement of the hearing 
of this application the learned counsel 
for the plaintiff opposite party strenu- 
ously objected to the defendant Bank 
being allowed to reopen questions of fact 
decided by the trial Court. He cited a 
ruling of the late Judicial Commissioner 
Court reported in Baghuraj Singh v. 
Salnb Dni ilhn which it was held that 
b. 25, bmal Causes Courts Aot, did not 
give any right of appeal on law or fact, 
and that the powers conferred by the 
section were purely discretionary and 
were nqt to be exercised unless it ap 
peared that some substantial injustice had 

resulted from the decree of the Court of 
Small Causes. The learned counsel also 

Court renort.s,l 
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s 

V. 


1932 

Mahahir V. Ravi Saran Singh (2) in 
which the late Stuart. C. J.. of this 
Court laid down that High Courts 
should not ordinarily exercise the powers 
under S 25. Provincial Small LuS 
Courts Act unless they had reason to 
suppose that there had been a real mis 
management of the case or actual perver'i 
sity in the decision by the trial Court 
The contention of the learned counsel for' 
the plaintiff opposite party is perfectly 

valid so far as it goes, but it seems to me 

rom a mere perusal of the judgment of 

the lower Court that there has been a 

real mismanagement of the present case 

n the trial Court and that in consequence 
thereof substantial injustice has resulted 
to the defendant Bank from the decree of 
the Court of Small Causes. 

The learned Judge of the trial Court 
has not kept the acts of the parties apart 
from any unfortunate incidental conse 
quences that may have flowed therefrom 
to the plaintifif and has. it seems to me 
arbitrarily made the defendant bank com’ 
pensate the plaintiff for consequences 
\hich It (the bank) could never have 
anticipated and for whioh it could never 
be hold legally responsible. The learned 
counsel for the plaintiff has in this con 
nexion invited my attention to a rulin'* 
of their Lordships of the Privy Council 
reported in Na/ar Chandrapal Chaudhri 
V Shukur Sheikh (3) in whioh their Lord 
ships delivered themselves of the follow- 

L'oiiouncement : 

d flicult to disentangle. The proper legal eOlecti 
of a provoiUaot is essentially a question^ of law' 

of admissibility of evi-' 

denoo and the question of whothcr any evidoncJ 
has been offered on ono side or the other Bntl 

the question whether the fact has been proved 
when evidence for and against has been properly 
admitted is necessarily a pure question of fact 

Applying this golden rule to the admit- 
ted facts of the present case, I find that 
the plaintiff, Lt. Col. V. H. Roberts, ad 
mits that he gave no instructions verbal 
or m writing to the defendant bank 
Uiat should not cash the cheque tor 
Bs. 1,491-11-0 before 1st April 1929. In 
the absence of any such instructions it 

Mas the houndea duty of the defendant 

bank to cash the cheque within 24 hours 
localise if it failed in this duty and the 
customer suflered a loss the bank would 
have been legally liable to make good that 

in) f J? 264=9^.10108; 

\ ^^=51 I. 0, 760=45 I. 

A, 183=46 Cal. 189 (P.C.). 
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loss : see Banking Law and Practice in 
India by Mr. "M. L. Tannan, 1927 Edn., 
Butterworth & Co., Calcutta, p. 174. Thus 
upon the evidence of the plaintiff his 
suit ought to have been dismissed. The 
learned trial Judge has however relied 
upon Exs. 1, 13 and A-2 and has drawn 
from these documents the inference that 
they amounted to a positive instruction 
to the defendant bank that it should not 
cash the cheque in question till 1st April 
1929. The learned counsel for the plain- 
tiff opposite party has argued before mo 
that it is not open to this Court in this 
revision application to go behind the con- 
clusion arrived at by the trial Judge in 
respect of this documentary evidence. 
This contention of the learned counsel 
for the plaintiff is, in my opinion , un- 
tenable, and I cannot do better ■ than 
quote in this connexion the pregnant 
observation of a great English Judge, 
Lord Lindley, L. J., in Chatenay v, Bra- 
zilian S^thmarine Telegraph Co. (4). 

‘'The expression “construction,” as applied to 
a document, at all events as used by English 
lawyers, includes two things : first the meaning 
of the words, and secondly their legal effect or 
the effect which is to be given to them. The 
meaning of the words 1 take to be a question of 
fact in all cases, whether we are dealing with a 
poem or a legal document. The effect of the 
words is a question of law.” 

Now it is admitted that Exs, 1, 13 
and A-2 do not contain any instruction 
to the defendant bank by the plaintiff not 
to cash the cheque in question till 1st 
April 1929. It is however the inference 
drawn from the words contained in these 
documents which has been held to sup- 
port the plaintiff’s claim. According to 
the dictum of Lord Lindley cited above, 
this inference drawn from these docu- 
ments Exs. 1, 13 and A-2 is a pure ques- 
tion of law. That being the case it is 
open to this Court in this revision appli- 
cation to consider whether the inference 
drawn by the low'er Court from these 
documents has been correctly drawn or 
not. (After discussing the evidence, his 
Lordship found that no definite instruc- 
tions were given by the plaintiff to with- 
hold the encashment of the check). In 
this connexion the law of agency and 
the provisions of the Contract Act have 
been invoked by the learned counsel for 
the plaintiff’. It has been argued before 
me that the provisions of Ss. 211 and 
214, Contract Act, made it impera - 
(4) L1891J 1 Q. B. 79—60 L, J. Q. B. 295=63 
L. T. 739=39 \Y. R. 65. 


tive for the defendant bank to obtain 
the instructions of the plaintiff as regards 
the encashment of the cheque for 
Es, 1,491-14-0. In my opinion these pro- 
visions of the Contract Act have no rele- 
vency to the question in issue between 
the parties. The defendant as a collect- 
ing bank did its ordinary duty of collect- 
ing the pay of the plaintiff when it re- 
ceived back the cheque from the Control- 
ler of Military Accounts. It was no part 
of the duty of the defendant bank to act 
as legal adviser to the plaintiff’ nor was 
it called upon to give any expert advice 
to the plaintiff in the matter of circum- 
venting the income-tax department, all 
the more so as plaintiff had not chosen 
to’take the defendant bank into his con- 
fidence and revealed to it his object for 
asking that the Controller of Military 
Accounts should endorse the cheque in 
question as not payable till 1st April 
1929. Eor the reasons given above I 
hold that the lower Court drew wrong 
inferences from Exs. 1, 13 and A-2, that 
the interpretatation and construction of 
documents is a pure question of law 
which entitles this Court to interfere 
even in revision with the findings of the 
trial Court, and that upon a true inter- 
pretation of these documents and upon 
the oral evidence of the plaintiff himself 
my finding on issue 1 is that plaintiff 
did not give the defendant bank any in- 
structions not to credit the cheque for 
Es. 1, 491-14. 0 before 1st April 1929. 
My finding on Issue 2 is that as no 
instructions were given by the plaintiff 
to the defendant bank in the matter of 
cashing the cheque for Es. 1,491-14-0 
the defendant bank was not liable for any 
payment on account of income-tax that 
the plaintiff might have had to make. 

As between the defendant bank and its 
customer the plaintiff there has been no 
loss occasioned to the plaintiff by any 
act of the defendant. It is a curious 
commentary on the mental outlook of 
the plaintiff that he considers the pay- 
ment of additional income-tax to Govern- 
ment (a subject with which the defen- 
dant bank has no concern) a matter of 
grievance against the offending bank. 
He has brought himself to this frame of 
mind because he has been told by an In- 
come-tax Officer that if the pay of March 
1929 bad been drawn in April 1929 he 
would successfully have avoided liability 
to pay the additional income-tax. 
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It IS a moot point whether the receipt 
of a cheque drawn by Government in fa- 
vour of a Government servant on account 
of his salary is actual payment of his 
salary to that servant. So far as I am 
■aware this inatter has not been decided 

^i Gourt and tlie learned coun- 

8e of both parties who appeared before 
wore unable to cite any ruling one 
way or the other. The inatter appears 
e res Integra. I do not however pro- 

verv discuss this 

> "Ida subject, because the plaintiff’s 
suit can be disposed of on the first four 
issues framed by the trial Court and be- 
cause this matter which is embodied in 
issue o was not fully thrashed out before 
me in the arguments at the Bar. Mv 
tindiD- on issue 3 is that in the absence 
ot any in.structions given to the defen- 
dant bank by the plaintiff there was no 

duty imposed on the bank not to cash 
the cheque till 1st April 1929. On the 
contrary I hold that it was the duty of 
the bank in accordance with sound busi- 
ness practice to cash the clieque as soon 
as It was received hack from the Control- 
ler of Military Accounts. 

My finding on issue 4 is that the de- 
fendant hank could Iiave deferred credit- 
ing the chequo till 1st Aju-il 1929 with- 
out the endorsement on it by the Con- 
trol er of Military Accounts, hut only if 
the bank had received definite instruc- 
tions to that effect from the plaintiff 
and only after the plaintiff had upon the 
request of the defendant bank written a 
letter of iirotection indemnifying the 
hank against any loss caused by the delay 
in the oncasiiment of the cheque. Upon 
niy findings on these four issues the 
plaintiffs suit fails. For the reasons 

given above I allow this application for 

levision. set aside the judgment and de 
cree of the lower Court and dismiss the 
plamtifi s suit with costs of both Courts, 
iv . N . / u . K . Ap/)/ioai/on fill owed. 

A. I. R. 1932 Oudh 286 

R.aza and Smith, J,T. 

Beni Madho and aurthei — Plaintiffs — 
Afijiellants. 

V. 

CB Mvhammad fshrat Ali and others 
i^le f 0 n d a n t s II e s p n d e n t s . 

First Appeal No. IM of 1930, Decided 
a’ib i' decree of 

1) *^1930^ ^eto- 


Bkni Madho V. Md. Ishrat AijI 
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Limitation Act (1908). Art. 73-Suit on 

pro-note accompanied by security bond can 
be maintained after three years but more 

*» legally recoverable on it can 

(Tss^l), Instrument. Act 

A suit based on a pro-note, accompanied bv a 
security bond of the same date, liyMtheoatine 

certain property specified in the deed, Cueht 
after three years after the execution of the pm- 

note IS within time by virtue of the seoiirityl^nd 
though brought after the pro-note has bLome 
barred by lime. But the plaintiff cannot claim 

1™° ,1 on *bc pro-note than what is 

leplly recoverable under it in spite of the seou- 

Tmounfs ‘o be limited to the 

amount due on aocount of the principal and in- 

co^c ® 2]' 

1 ' * ■ —This is a plaintiffs’ ap 

peal arising out of a suit based on a 
pro-note dated 3rd July 192G. The pro- 
note .ly^as executed by defendant 1 for 
^s. 4,000 bearing interest at 2 'per 
cent per mensem compoundable six- 
rnonthly. He executed a security bond 
also m favour of the plaintiffs on that 

very date hypothecating certain zamin- 
dari shares specified in the deed. The 
P aintiffs brought the present suit on 
oist July 19o0, to recover Rs. 9,983 6-0 
on the basis of the pro-note and the seen 
nty bond mentioned above. The defen- 
dants failed to appear in the lower Court 
and so the case proceeded ex parte against 
them. However the learned trial Judge 
thought it proper to see whether the 
plaintiffs claim on the pro-note was 
w’lthin limitation, having been brought 
about four years after the execution of 

the pro-note, and whether the plaintiffs 
could claim interest on the pro-note after 
three years. He held on the first point 
that the plaintiffs’ claim was within 
tune by virtue of the security bond 
though It was brought after the pro-note' 
hud become barred by time. He however' 
decided the second point against the' 
plaintiffs on the ground that the security 
bond was intended to be limited to the 
amount due on account of the principal 
and interest on the pro-noto which could 
be legally recoverable. He found that 
the security bond gives the plaintiffs 
secuiity tor realization of their money, 
but ir. no way extends the defendants’ 
liability. We have examined the pro.nctei' 
and the security bond. We are not pre-| 
I'ared to disagree with the finding of the! 
learned trial Judge on the point under! 
consideration. The plaintiffs have got aj 
decree for Rs. 7,895-3-0 and proper- 
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fcionata costs by sale of the property 
hypothecated in the security bond. They 
should be content with w'hat they have 
got. The appellants’ learned counsel 
has asked us to allow the plaintiffs future 
interest. We are not prepared to do so as 
we find that the rate of interest provided 
by the pro-note is very high. The result 
is that the appeal fails and must be dis- 
missed, Hence we dismiss the appeal. 
The respondents have failed to appear 
and have therefore incurred no costs. 

K.n/jr.K. Appeal disviissed. 


A. I. R. 1932 Oudh 287 

Smith, J. 

Sheo Sahai and ethers — Accused — Ap- 
plicants, 

V 

Emperor — Opposite Party. 

Criminal Revn. No. 104 of 1S31, Deci- 
ded on 5th October 1931, against order of 
Sess. Judge, Bara Banki, D/- 1st August 
1931. ^ 

Criminal Trial — Evidence — Identification 
— Principles stated. 

Apart from seeing that the jail identification 
proceedings were conducted with the proper care 
and precautions, the main points to be attended 
to in considering such evidence ate : (l) the 
number of “wrong,” i. e., persons other than sus- 
pected persons picked out by the identifying wit- 
nesses, (2) the consistency of identification made 
at difleient times, i. e., did the various witnesses 
pick out the same men alike in the jail identifi- 
cation proceedings, before the committing Magis- 
trate and in the Sessions Court. Other points 
requiring attention are : (1) Was a sufficiently 
large number of men paraded along with the sus- 
pects ? (2) Did any witness pick out a large num- 
ber of men so as to create suspicion that he was 
picking out men at random ? [V 287 0 2] 

Qutbuddin Ahmad — for Applicants. 

H. K. Ghosh — for the Crown. 

Judgment. — This is an application in 
revision against a decision by the Ses- 
sions Judge of Bara Banki. The facts are, 
briefly, that there was seroius trouble at 
a village called Rajnapur on 15th Feb- 
ruary last. A largely attended festival, it 
seems, takes place there each year on the 
Sheoratri day, and on the last occasion 
there was trouble in the morning between 
some of the visitors and the village people. 
It arose out of a dispute about fuel, and 
there was a preliminary phase in which 
nothing very serious happened. A little 
later however a large crowd went to the 
village, set fire to houses, and assaulted 
the inhabitants; one woman was seriously 
injured, and died the same evening. 22 


arrests were made in the afternoon, and 
13 men were committed for trial. The 
case was tried by the Assistant Sessions 
Judge, who convicted only five of the 13; 
they were convicted under Ss. ‘ 147, 436 
304, I. P. G. read with S. 149, I. P. C.” 
Each of them was sentenced to three 
years’ rigorous imprisonment and a fine 
of Rs. 100, in default, to six months’ rigo- 
rous imprisonment further. On appeal, 
the learned Sessions Judge allowed two 
of the appeals. He dismissed the appeals 
of the other thves'men; the convictions he. 
described as being under Ss. 147, 436 and 
304, I. P.C., and rightly pointed out that 
a separate sentence should have been 
passed under each section. He “modified” 
the sentences as follows: (l) under S. 304, 
he imposed sentences of three years rigo- 
rous imprisonment: (2) under S. 436, he 
imposed sentences of three years' rigo- 
rous imprisonment and fines of Rs. lOO, 
in default of payment, three months' 
rigorous imprisonment: (3) under S. 147, 
he imposed sentences of two years’ rigo- 
rous imprisonment. 

The sentences were ordered to run con- 
currently, so substantially there was no 
enhancement of the sentences passed by 
the Assistant Sessions Judge. The three 
men whose appeals were dismissed were 
Bali, Sheo Sahai and Rampher, all resi- 
dents of a village called Jagdishpur, in 
the Sultanpur District. They have come 
with an application in revision. The 22 
arrested men were put up for identifica- 
tion at the Bara Banki Jail on the morn- 
ing of 28th February. The magisterial in- 
quiry began on 20th March, and the Ses- 
sions trial on Isfe June. The trial, it 
should be mentioned, was confined to the 
events of the second phase of the occur- 
rence, that is to say, the more serious 
phase. The evidence against the three 
applicants whose cjses are before me con- 
sisted entirely of identification evidence. 
Apart from seeing that the jail identifica- 
tion proceedings were conducted with the 
proper care and precautions, the main 
points to be attended to inconsidering such 
evidence are: (l) the number of “wrong” 
persons picked out by the identifying! 
witnesses, by “wrong” persons of course' 

I mean persons other than suspected per-i 
sons; (2) the consistency of the identifi- 
cations made at different times, that is, 
did the various witnesses pick out the 
same men alike in the jail identification 
proceedings, before the committing Magis- 
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t-rate, and in the Sessions Court? Other 
points requiring attention are: (l) Was a 
sufficiently Jargo number of men paraded 
along with the suspects? (2) Did any 
witnesses out <a large number of men, 
so as to create a suspicion that he was 
picking out men at random? 

In the present case. 70 other persons 
were paraded with the suspects, and the 
note of the Magistrate shows that the 
proceedings were conducted witli the 
usual precautions. As an instance of a 
witness picking out a largo number of 
»nen, 1 may cite the case of Badlu, wlio 
picked out no less than 3G. of whom 12 
'vere suspects, and 24 were "wrong” men. 
that 13 a very good illustration of one of 
the points I have referred to above Ob- 

viously.Badiu’sidoDtifications are entitled 

these preli- 

the observations, I proceed to consider 
lie cases against the three men concerned 
tl>i9 reyisional application. (After con 

B^lTsifeo 9 f regarding 

1 ah Sheo Sahai, and Eanipher, his Lord- 

concluded). I set aside Eampher’s 

conMction and sentence, and direct that 

tie ho released forth witli. The revisional 

application IS thus allowed in the cases of 

Bah .and Eanipher, but rejected in the 
case of Sheo Sahai. 

h.M./h.K. Application allowed. 
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Srivastava, J. 

Mnmruildin Kedwai — Defendant — 
Appellant. 

V. 

y/. llaisnlnisa and others — 
tills l^psiiondents. 

Second Appeal No. 9S of 1931. Decide. 

on jst August 19o2, against order of Dist 

•ludgo, Dara Jlaiiki, D - 5th Decombe 
lihio. 

Civil P. c. (1908J. O. 43, R. 20 - Applic* 

hon by SIX persons for pftrlilion of inahal- 

UbjeetJon by A that certain land be treater 

as shnmilat land of cosbnrers — Partitioi 

officer holding that partition should be in ac 

cord*uice with entries in khe ivat- Appeal b 

-I Only six applicants for partition im 

pleaded as respondents — Court could not a 

request of A implead other cosharers undei 
O. 41. R. 20 

Six I'oisoiis applied (o the Kovonuo Court fo 
j'ai t i t it'll {'f nialiiil. .1 flK'd an ohj'ctioc tha 
Ii I'ii'.luis (tf kind ivcordfd as his oxt lusivo pio' 
I'ortv sluuiKl hi' Iroati'd as shainilat land of th( 
coslian rs. 'Pho p.u titioii olliooi- holding that tlu 
pariidon should l-o made in atx'ordauoo with (be 
ontrus in ihc khowat disuiis>id the ohjeolion. 

^ lit'atiug it as a docisiou on quostiou of tide 
ai'jvalrd to tlio Pistriet dudgo uiakijic ouIt the 
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r\ * in appeaJ. 

On <a preliminary objection that the appeal 

w,as incoiripetcnt .as the other cosharers were not 

made partier to .appeal, A requested that the 

Court might implead them under O. 41. R. 20. 

He ld : that (he appeal was incompetent. That 

the Court could not implf. ad the ether cosharers 

Horn “ 1*' 'deprive them of the 

dS*- acquired by reason of the 
decision of the partition officer becoming final 

t on officer being an order joinlly in favour or- 
tho whole bedy of cosharers, all the cosharers 
ryem necessary parties to the appeal and an am 
peal having been framed without making them 

jreTon?rV?"® appeaf beffim 

the Court. The cosharers against whom A's oh- 

dismissed and against whom the 

h-fnllv^ become barred by time could 

^ jegarded as being interested in the 
result of the appeal: A. I. n, 1927 P, C. 252- 
A, 7. li. 1927 l^at. 23 and A. I. R. 1020 Lah. 499’ 
Jiel on, 289 q 2 ]’ 

H. Hiisein—for Appellant. 

li, D. Si ?ih a Q.ndi Akhtar Husem — for 
iaespondents. 


Judgment. This is a defendant’s ap- 
peal against the decision dated 5th De- 
cember 1930 of the learned District 
Judge of Bara Banki, upholding the order 
dated 5th March 1930. of an Assistant 
Collector First Class, of that district. 

The facts of the case are that six per- 
sons applied to the Revenue Court for 
partition of a mahal. The defendant- 

an objection that 17 
bighas odd laud wliich was recorded as 
his exclusive property should be treated 
fts le shamilat land of all the cosharers, 
iho partition oHicer held that the parti- 
tion should be made in accordance with 
the existing entries in the khowat and 
dismissed the objection. The defendant- 
appellant treating this as decision of a 
question of title by the partition officer 
appealed to the Court of the District 
Judge making only the six applicants for 
partition as respondents to the appeal. 

At the hearing of the appeal a preli- 
minary objection was raised to the effect 
that the appeal was incompetent as the 
other cosharers had not been made par- 
ties to the appeal and the order of the 
lower Court in their favour had become 
final. The learned District Judge accep- 
ted the objection observing that if the 
appeal is entertained and happens to be 
successful, it would lead to the absurd re- 
sult that as against the cosharer who are 
respondents now. the partition would have 
to proceed in one way while as against 
those who are not parties, the jiartition 
would proceed in quite a different man- 
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ner. As regards the request of the de- 
fendant-appellant that the Court might 
implead the other cosharers as respon- 
dents to the appeal under O. 41, R. 90, 
Civil P..C., the learned District Judge 
was of opinion that the defendants who 
had not been impleaded in the appeal and 
against whom the appellant’s right of 
appeal had become barred by limitation 
had acquired a valuable right of which 
they should not be deprived by the Court 
exercising its powers under 0. 41, R. 20, 
Civil P. C. He also remarked that as 
the appellant had deliberately and not 
inadvertently chosen not to make the 
other cosharers respondents it was not a 
proper case in which he should exercise 
the discretion allowed to him by O. 41, 
R. 20, Civil P. 0., in favour of the appel- 
lant. In the result he upheld the preli- 
minary objection and dismissed the ap- 
peal. 

The only contention urged before me is 
that the appellant by mistake did not 
implead the other defendants in the ap- 
peal and that it was a fit case in which 
the lower appellate Court ought to have 
joined the other cosharers as respondents 
in the appeal under the provisions of 
O. 41, R. 20, Civil P. C. In Chokalingam 
Chetty v. Seethai Ache (l) their Lord- 
ships of the Judicial Committee refer- 
ring to the provisions of O. 41, R. 20 re- 
marked as follows; 

“That rule empowers the Court lo make such 
party a respondent when it appears to the Court 
that ‘he is interested in the result of the appeal.* 
Giving these words their natural meaning — and 
they cannot be disregarded — it seems impossible 
to say that in this case the defendants against 
whom these suits have been dismissed and as 
against whom the right of appeal lias become 
barred, are interested in the result of the appeal 
filed by the plaintiff against the other defen- 
dants.’* 

In Badri Narayan v. E. I, By. (2), a 
Bench of the Patna High Court held that 
O. 41, R. 20 will only apply where theie 
is an appeal pending in the Court on 
which a decision may be given by the 
Court. Therefore when the appellant 
impleaded only some of the persons hold- 
ing a joint decree, there is no proper ap- 
peal before the Court and the Court has 
no jurisdiction to implead other persons 
who have been omitted beyond limitation 
under 0. 41, R. 20. In Maharaja of 

(1) A. I.R 1927 P. 0. 252=107 I. C. 237=6 

Rang 29=55 I. A. 7. 

(2) A. 1. R. 1027 Pat. 23=98 I. C. 1003=5 Fat. 

755. 
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Faridkot v. Ana-vt Ram (3) a Bench of 
the Lahore High Court observed that: 

“to bold that an appellate Court can implead a 
person who has acquired an absolute right as he 
has in this case by the lapse of time orby the 
omission of his name from the decree would be 
tentainount to denying all finality to litigation.’, 

In the present case it is perfectly clear 
that the efTect of the order of the parti- 
tion officer was that the partition was 
to be carried out in accordance with 
the share of each cosharer as en- 
tered in the kliewat. If the defendant’s 
appeal was to succeed the result of it 
would have been that the defendant- ap- 
pellant would secure 17 bighas land from 
the share of all the other cosharers in 
lieu of the 17 bighas which he wanted 
to be treated as shamilat land. In con-' 
sequence of the defendant’s failure tOj 
implead a number of bis cosharers the; 
order of the partition officer in their fa- 
vour had become final at the time when 
the appeal came up for hearing. If the 
learned District Judge had acceded to the 
appellant’s request to join them as par-' 
ties to the appeal, the result would! 
clearly have been to deprive these co-j 
sharers of the right which they had ac-j 
quired by reason of the order of the par- 
tition officer having become final in their 
favour. Moreover, the appeal as it was 
framed without all the parties in whose 
favour the order had been passed by the 
lower appellate Court being made res- 
pondents was not in order and so there 
was no proper appeal before the lower 
Court. The order of the partition officer 
being an order jointly in favour of the 
whole body of cosharers all the cosharersi 
were necessary parties to the appeal.! 
The cosharers against whom the appel- 
lant’s objection had been dismissed 
and against whom his right of appeal| 
had become barred by time can as ob- 
servel by their Lordships of the Judi- 
cial Committee hardly be regarded as in 
terested in the result of such an appeal 
to which they were no parties. Viewed 
from another standpoint it may be 
possible to say that being necessary par- 
ties they were much more than merely 
interested in the result of the appeal” 
within the meaning of O. 41, R. 20, Civil 
P. C. I can under the circumstances 
see no sufficient grounds for interference 
with the discretion exercised by the 
learned District Judge in this matter, 

~(3)" A7lT"R.~i^2T'LTir“499^9TT."C. 3 .38 ^8 

Lab. IGI. 
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Tho appeal therefore fails and is dis 
missed wibh costs. 

Appeal dhsviissed, 

A. I. R. 1932 Oudh 290 

Srivastava, J. 

Jrimwanh A’lonyrtr- Plaintiff— Appel. 

lant. 

V. 

Chetan Das and another -Defendants — 
-tvespondents. 

Appeals Nos. 313 and 344 of 
iJdl, Decided on 10th August 1933 
a.gainst order of Suh.Judge, Gonda, D/ ’ 
IJth August 1931. 

Sch °f 1866), 

or na’nka^°- ‘“"'1 Previously as .tiV 

^ J** necessary for suhsequently 

I tiL Utle-Hence such 

i. proved Srant 

the rules 1° 

1866 noe^ssan 1 M 

is that 't>,« 1 ”uder-i>ropriet:irv 

n .hecl. feO.C. 115 and .1././,'. 1930 P,P. 179 
K P M f » IP 291 0 2]' 

u n Appellant. • 

_ A 1 . Chandra— ioT Respondents. 
Judgment-These are two appeals hy 

the plaintitl arising out of two suits 
which Were consolidated and disposed of 
hy tlie t wo Courts below hy one iud". 
ment \ illnge Baunriha, Pargana MahL 
<lova, in the district of Gonda is included 
wUlun tho tiiluka of tho plainfcifT The 
defendants in tlio two suits made certain 
constructions on tho abadi plot No. 962 
of tho said village. The plaintiff insti- 
tuted the two suits for demolition of tho 
constructions made hy tho defendants on 

the giound that they had boon put up 
without lior permission, and for rooDvery 
of possession of tho land on which the 
constructions had been made. The de- 
fendants admitted tho plaintiff being the 
talulcdar of tlio village hut resisted the 
suit on the ground that one Jagmohan 
h-mgh was in possession of tlio ahadi land 
as an under iiroiu ietor and that thov had 
made the constructions in dispute With 
tlio permission of .lagmolian Singh. Thov 
rIso pleaded that the suit was barred by 
tinio. Theroupon .lagmolian Singh was 
unploaded as dofendant 3 in both tho 
suits. 1 lo sui.portod the other defendant 
uhout tho eonstriietions having been made 
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with his permission. He also pleaded 
^lat the entire abadi land in village 
-Baunriha was in his possession as an 
under-proprietor and that he had all 
along been exercising the right to popu- 
late riyayas on the abadi land. 

The learned Munsif held that the 
defendants had failed to prove that Jag- 
mohan Singh possessed under-proprietary 
rights in the abadi land. He further 
held that if Jagmohan Singh’s ancestors 
possessed any under-proprietarv rights 
they were wiped out as a result of the 
genera! confiscation of all proprietary 
rights in the soil of Oudh by Lord Can- 
ning 9 proclamation of 1858. On appeal 
the learned Subordinate Judge has found 
that Jagmohan Singh and his ancestors 
have been in undisturbed possession of 
the abadi land and have been taking 
^^amindari dues from rivavas. Eolying 
on the decision of a Bench'of this Court 
in Shea Bahadur Singh v. Bishunath 
Saran Singh (l) he has further held that 
the ancestors of Jagmohan Singii having 
continued to enjoy tho under-proprietary 
rights possessed by them at the time of 
Lord Canning’s proclamation, it should 
be taken that the said rights were res- 
tored afterwards when there was a res- 
toration by the Crown of the proprietary 
lights. Further lie was of opinion that 
the principle laid down in that case was 
apiihcable to the facts of the present case 
and applying that principle he held that 
Jagmohan Singh should be deemed to be 
the under-proprietor of the abadi lands, 

of which he had been in undisturbed 
possession all along. 

In my opinion this appeal must sue- 
coed. It is the common case of both 
parties that the ancestors of Jagmohan 
Singh were originally the full proprietors 
of village Baunriha. The first summary 
settlement of the village was made with 
them. At the second summary settle- 
ment which followed the general con- 
iiscat'on, the village was settled with 
the plaintiff’s ancestor Raja Kishen Dat. 
The latter was also granted a sauad and 
tho village was included in his tafuka. 

At the first settlement the ancestors of 
Jagmohan Singh made a claim for sub- 
settlement of the whole village. Subse- 
diiently the claim was confined to a claim 
for under-proprietary rights in 1603 
bighas of sir land. This claim was ulti- 

(l) l7Rru)27 Oudh 74=9J LG. 876^3 
Luck 4. 
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ruately decreed by fche Commissioner of 
Eyzabad. In the course of his judgment 
the learned Commissioner observed as 
follows: 

“No reference was made to village site, zemin- 
dari fees, tanks or groves to which in greater or 
less degree the under-proprietors are probably 
entitled.” 


At bast this might be taken to mean 
that the question as regards the rights of 
defendant 2’s ancestors in the abadi land 
■was left open. We have therefore to see 
whether the defendants have succeeded 
in substantiating the claim of Jagraohan 
Singh to under-proprietary rights in the 
abadi land. The decision in Sheo Baha- 
dur Singh v. Bishunath Saran Singh (j) 
does not seem to have been correctly 
understood by the learned Subordinate 
Judge. What this case decides is that 
where proprietary rights were restored, 
the rights of subordinate proprietors 
which had been held against the proprie- 
tors before the confiscation were also 
restored. This decision was confirmed 
by their Lordships of the Judicial Com- 
mittee in Bishjiath Saran Singh v. Skeo 
Bahadur Singh (2). Their Lordships 
held in agreement with this Court that 
the confiscation included not only the 
proprietary but also the under- proprie- 
tary rights and observed that one of the 
conditions cf the grant made to the 
talukdar was that all persons holding 
under him 

“should be secured by him in the possession of 
all the subordinate rights which they formerly 
enjoyed.” ^ 


Ifae necessary condition therefore] 
the application of the principle gover 
ing this decision is that the existence 
the subordinate or under-proprieta 
rights at the time of the confiscati' 
should be established. In the prese 
case Jagmohan Singh’s ancestors 
admittedly full proprietors at the ci 
of the confiscation. It is impossible 
suppose that they held any under-p 
prietary rights at that time. No quest 
of restoration of under-proprietary rig 
■therefore arises. 

In the case of Sheo Bahadur Singh 
Bisiuinath Saran Singh (l) it was furt 
held that claims for sub-settlement 
for under- proprietary rights could 
entertained and decided now by 
civil Courts of the province of Oi 
regardless of the fact that such ola 
were not rec ognized by the settlem 


2) A.I.R, 1930 P.G. 179=1^14 I.C. 90i (P.G.). 


Courts. As the settlement Court had 
expressly left the question of under- 
proprietary rights ' in the abadi lands 
open for decision afterwards, it is no 
doubt open to the defendant to establish 
in the present case the under- proprietary 
rights claimed by Jagmohan Singh. This 
in my opinion they have clearly failed bo 
do. One of the 'conditions laid down in 
R. 10, Rules in the schedule attached to 
Act 26 of 1866 necessary to establish 
under-proprietary title is that the land 
in question bad been held by the clai- 
mant or his ancestors as sir or nankar 
when they were in proprietary possession: 
see Maharaja Jagatjit Singh Bahadur 
V. Suraj Bakhsh Singh (3). As the land 
was admittedly abadi, it could nob possi- 
bly have been held as sir or nankar. Itj 
is not suggested that the talukdar evei'i 
made a grant of any under-propriebary 
rights in the abadi lands in favour of 
Jagmohan Singh or any of his predeces- 
sors-in-tible nor is there any room for 

prosimption of a grant in the circum- 
stances of the case. 

The learned counsel for the defendants- 
respondents as a last resort claimed that 
Jagmohan Singh had acquired under- 
proprietary rights by adverse possession. 
No such claim was set up in the plead- 
ings, nor was any issue framed about it. 
The learned Munsif also did not go into 
that question observing that adverse pos 
session was never pleaded. I am there 
fore of opinion that the defendant has 
entirely failed to make out the under 
proprietary rights claimed by Jagmohan 
feingh. Hence I allow the appeals and 
decree the plaintiff’s claim in both the 
suits. As the case of the defendants is 
one of considerable hardship I order that 

the parties shall bear their own costs 
throughout. 

M.n./r,k. Appeals allowed. 

(3) [1905] 8 O.C. 145^ 
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Waziu Hasan, C. J. and Kisch, -T. 

Parsotam Dass and others — Decree- 
holders Appellants. 

Mohammad Hamid Mirza Beg and 
Judge, Sibapur, D/- lith February 19.32. 
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Civil P. c.(1908), Ss 151 and 152-CIeri- 
cal error resulting in wrong order — Court 
may correct such error and pass proper 

order independently of fact that such error 

could have been corrected by Court of ap- 
peal. 

Where (hero is a clear case of a clerical or 
arithmetical mistake or of an error arisiiig from 
an accidental slip or omi.ssion in judgments de- 
crees or orders, the Court may correct tbe’mis- 

tako or the error independently of the fact that 
flic same mi.stake or error could have been cor- 

recte 1 h.v the Court of appeal. It will he reading 
. - lo- out of the Code and not interpreting it 
If It were he d that it would not apply to a 
case where the mistake of error could be cor- 
rected on appeal hut wa.s not so corrected or 
wliero no appeal was preferred. The prccedure 
IS intended to provide for a, speedy and inexpen- 
sive relief to a p.rrty affected by any such mis- 
take or crroraiid does not contemplate to impose 
upon him the necessity of preferring an appeal 
as regards such a matter which in the very 
nature of things mii.st entail I.argo expenditure 
of money and ti no. [p 293 C 1 

Radha Krishna and S. N. Sh rival- 
lava for Appellants. 

II. Ilussahi for .Respondents. 

Judgment. —This is the decree-hoM- 

ers appeal from the order of the Subordi- 
nate .lud'^e of Sibapur dated 11th Feb- 
luary 1931 in proceedin^^'s relating to 
t he execution of the decree held by the 
appellants against the judgment-debbors 
respondents. It is necessary that the 
material facts of this case should bo 
stated in a chronological order. The 
decree in question was obtained on 14th 
September 1918 against one Hamid Mivza 
Beg, Several applications for execution 
wero made hut without any result. The 
third application forexocution was made 
on 7th August 19i>r> hut was disposed of by 
an order consigning it to record on 24th 
November 1928. The fourth applica- 
tion for execution was presented on 
25th Xovomber 1929. . In respect of that 
applicafion the oflice made the following 
^^j*oi't on tho samo date: 

"'I'hc application for execution i? barred by 
ti ne hoc ni^c thn application for oxecutioi was 
disinUscd on ‘ 21 th .Xovcinbor ie 2 (>. The appli- 
cant has made iliis application on 25 th Novem- 
ber l!)2!) after the expiry of tho period of limita- 
tion. 

ilm report was placed before tho pro- 
fiiJing Jndgo on 28cli November 1929 
and the learned .Indgo ondorsol tho fol- 
lowing order on tlie application. “Ro- 
jO(ded with roferonco to the ollico re- 
port. d’he applications out of which 
I ho^o pioeocdings have ariseti is tho 5th 
application and it was made on lath 
Hecoiuhor 19.10. On the samo date the 
ollice reported that as the previous ap- 
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idication had been rejected as barred by 
limitation the last application was not 
maintainable. The oflice report was 

Piesidiug officer on 
16th December 1930. Thereupon he 

made the following order: “Rejected as 
barred by time as per office report.” On 
this date the decree-holders made an 
application under Ss. 151/152, Civil P. C., 
with a prayer that the orders dismissing 
the previous application as barred by 
time was not a proper order and was due 
to an accidental mistake of the office, 
ihis 13 the substance of the application 
though its language is different. The 
Oourt passed the following order on this 
application: 

The order dated 15th December 1930 is set 

application was presented 
within limitation as 24th November was a Sun- 
ciay and the application was presented on the 25th 

attachment asked 

for 20th December 1930.” 

This is the date on which ono Munshi 
Dal, who is apparently one of the de- 
cree-holders, filed a petition of objec- 
tions in which he questioned tho pro- 

'ioQn^’°l “.'■‘I®'' 20th December 

IJoU. This petition was disposed of bv 
the order of 11th February 1931, against 
which the present appeal is preferred. 
Under that order the learned Subordi- 
nate Judge held that tho order of 20th 
December 1930 was not binding on the 
judgment-debtors as it was passed with- 
out notice having been issued to them 
and also because the provisions of S. 151/ 
loli. Civil r. C., were inapplicable to 
such a case. He accovdinglv decided 
that tho present application for execu. 
tion was barred by time both on its 
meiits and on tho principle of res judi- 
cata. We are of opinion that the order 
of tho learned Subordinate Judge under 
appeal is not right and should be set 
aside. It 'is obvious that - the report 
made by tho office on 25th November 
1929 that the application for execution 
of that date was barred by time was 
clearly due to an error arising from an 
accidental lapse of memory that the 
preceding day, that is 24th November 
1929 was a Sunday. It is also clear that 
tho Subordinate Judge in passing the 
order of 2Sth November 1929 did not bring 
to bear his own judgment on the ques- 
tion of limitation. He simply followed 
and repeated the error which the office 
had made. It is also obvious that the 
orvler of 20th December 1930 corrected 
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that error and was eminently just and 
proper. We are of opinion that the 
case falls within the letter and spirit of 
the provisions of S. 152, Civil P. 0. 

The argument that an appeal could 
have been preferred from the order of 
25th November 1929 and that therefore 
the application of the provisions of 
Ss. 151 and 152 of the Code is excluded 
does not appear to us to be sound. As 
we have already said the error was due 
to an accidental slip of memory. It 
could therefore be corrected in the exer- 
icise of the inherent jurisdiction of the 
jOourt as provided for in Ss. 151 and 
d52, Civil P. C. It is true that the 

j ■ 

error could also have been ’ corrected by 
a Court of appeal if an appeal had been 
preferred from that order but the fact 
that it could have been so corrected does 
not in our opinion in a matter of this 
nature debar the exercise of jurisdiction 
with which the Court was clearly vested 
under the provisions of those sections. 
R. 2, 0. 2S of the Rules of the Su- 
preme Court in England is as follows: 

“Clerical mistakes in judgments or orders 
or errors arising therein from any accidental 
slip or omission may at any time be corrected 
by the Court or a Judge ou motion or summons 
without an appeal.” 

Section 152, Civil P. C., is substan- 
tially the same except that the last three 
words in R. 2 “without an appeal*’ 
are omitted in the section. This how- 
ever does not in our opinion alter the 
substance of the rule. In Hatton v. 
Harris (l), Lord Watson said that: 

“the correction ought to be made upon motion 
to that effect and is not matter either for ap- 
peal or for rehearing.” 

In E. V. E. (2) rectification was allowed 
even where the order was under appeal 
and though the request for alteration 
was made by the party who had given 
notice of the appeal against the order as 
originally "drawn up. It seems to us 
that where there is a clear case of a 
clerical or arithmetical mistake or of an 
error arising from an accidental slip or 
omission in judgments, decree or orders 
the Court may correct the mistake or 
the error independently of the fact that 
the same mistake or error could have 
been corrected by the Court of appeal. 
In our judgment it will be reading S. 152 
out of the Code and not interpreting it 
were w e to hold that it would not apply 

(1) [18021 A. 0. 517=62 L. J. P. 0. 21=67 
L. T. 722. 

(•2) [1903] P. 83=72 L. J. P. 41=33 L. T. 570. 


to a case where the mistake or error, 
could be corrected on appeal bub was not 
so corrected or where no appeal was* 
preferred. The procedure is intended toi 
provide fora speedy and inexpensive re-' 
lief to a party affected by any such mis-: 
take or error and does not contemplate! 
to impose upon him the necessity ofi 
preferring an appeal as regards such a 
matter which in the very nature ofi 
things must entail large expenditure ofl 
money and time. The argument thafcl 
the order of 29th December 1930 was 
passed without notice to the judgment- 
debtors does not lead to anything fur- 
ther than giving the judgment-debtors 
an opportunity to be heard. They had 
that opportunity now, but the order of 
20bh December 1930 should have been 
maintained on its merits anl weso main- 
tain it. It is agreed that on this con- 
clusion the present applieation for execu- 
tion is in time and should be proceeded 
with. We accordingly set aside the order 
under appeal and remand the case to the 
Court below for disposal according to 
law. The appellants are entitled to 
their costs in both Courts from Munshi 
Lai as well as from the judgment-debtors. 

B.v./r.k, Appeal allowed. 
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Nanavutty, j. 

Mohammad Mumtaz Ali Khan — Plain- 
tiff — Applicant. 

V. 

Syed Mohammad Saadat Ali Khan— 
Defendant — Opposite Party, 

Civil Misc. Appln. No. 356 of 1932, 
Decided on 22nd August 1932, in Original 
Suit No. 7 of 1928. 

(a) Civil P.C (1908), S. 151-Code is not 

exhaustive — Inherent power can be invoked 
for doing justice. 

The Code of Civil Procedure is not exhaustive 
and judicial tribunals have always, when the 
necessity arose, acted upon the assumption of 
their being possessed of an inherent power “to 
act ex debito justitiae and to do that real and 
substantial justice for the administration of 
which they alone exist.” [P 295 C 2] 

(b) Civil P.C. (1908), Ss. 151 and 152— 

Clerical slip in decree and award on which 
it was based can be amended — Civil P. C. 
(1908), Sch 2, Para. 12 (c). 

An applicant who satisfies the Court that a 
decree based upou an award contains some ob- 
vious clerical slip and errors has got the right to 
invoke the iohereut jurisdiction of this Court to 
amend the decree and the award which is the 
basis of that decree so as to bring them in con- 
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formity with the original intention of the arbi- 
trators and do substantial justice between the 
parties : .1. /. li. 1020 All, 45 ; A. I. li. 1921 
JSom, 101 ; A.I.n. 1927 Mod. 720, Ref. 

[P295 0 2] 

11. Husain and Malmhir Frasad — for 
Apjdicant. 

J\l . m and Khaliqu^iaman — for 
Oiiposite I’arty. 

judgment. This is an application 
file ! on behalf of tho Eaja of Utraula, 
the plaintiff in Original Suit No. 7 of 
192S, under Ss. 151 and 152, Civil V. C., 
read with para. 12, Sch. 2, Civil P. C., 
jiraying for ainendnienfc of the decree in 
the suit and of the award upon which it 
was l)ased in respect of certain obvious 
clerical mistakes contained therein. This 
application is vehemently opposed by the 
defendant Eaja of Nanpara who is the 
nephew of-the plaintiff. The facts out 
of which this application for amendment 
arises are as follows : Tho Court of 
Wards released the Nanpara Estate from 
its superintendence on 3rd November 
1925 and immediately Eaja Saadat Ali 
Khan, the defendant in the present suit, 
who attained his majority on that day, 
stopped payment of Es. GOO a month to 
his uncle the Eaja of Utraula who was 
granted this pension under the compro- 
mise entered into by the mother of the 
defendant. Tho profits of the Nanpara 
Estate to which the Eaja of Utraula was 
also entitled were also denied to him. 
Thereupon the Eaja of Utraula filed this 
Suit No. 7 of 192S, in this Court against 
the Eaja of Nanpara, on 16th October 
1928 claiming i^s. 20,00.000 as due to 
him under tho said compromise decree of 
4th Novotnl)or 1911. lie claimed profits 
for 3 years, namely, from the Kliarif har- 
vest of 1925 to tho Eahi harvest of 1928. 

Tlie arbitrator found that for the last 3 
years of tiio Court of Wards’ management 
the Eaja of Utraula drew on the average 
Es. 1,72,092. IIo tlievofore awarded tho 
Eaja of Utraula Es. 5,16,276, i.o., arrears 
of profit for tho three years in suit at the 
rate of Es, 1,72.092 a year. Tho profits 
for theso 3 years in suit were for the 
following kists (revenue instalments) ■ 
Kharif kist for 1925-26 due on 1st Janu’ 
ary 1926 ; Eahi kist for 1925-26 duo on 
30th June liJ26; Kliarif kist for 1926-27 
duo on 1st January 1927 ; Eahi kist for 
1926-27 duo on 30th June 1927 ; Kharif 
kist for 1926-28 duo on 1st January 1928* 

Eahi kist for 1927-28 due on 30th Juno 
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Unfortunately the arbitrator by a slip 
of the pen wrote in his award : “Arrears 
of profits are due from the year 1925-26 
to 1928-29”, instead of writing that the 
arrears of profits were due from the year 

1925-26 to 1927-28. The mistake is ob- 

vious, and purely clerical, because the 
arbitrator goes on to say in his award : 

This amounts to Es. 5,16,276 three 
years at Es. 1.72,092 a year.” If arrears 
of profits up to 1928-29 had been in- 
tended to be awarded by the arbitrator 
then he would have said that he was 
giving profits for four years at the rate 
of Es. 1.72,092 a year, and then the 
amount of arrears of profits would have 
been more than Es. 5,16,276; it would 
have been Es. 5,16.276 plus Rs. 1.72,092 
1. e., it would have come to Rs. 6.88,368. 

This mistaken notion in the mind of 
the arbitrator that the three years in 
respect of which arrears of profits were 
claimed by the Eaja of Utraula also in- 
cluded the year 1928-29 is accountable 
for tho mistake in the last paragraph of 
the award that the payment of the in- 
stalment in respect of the Raja of 
Utraula’s share of profits for the years 
following the years in suit was to start 
from the year 1929-30. There was ob- 
no intention on the part of the 
arbitrator to deprive the Raja of Utraula 
of liis share of profits for the year 
1928-29, which came on his calculation to 
to Es. 1,72,092 plus Es. 600 a month 
pension or Es. 7,200 a year, i. e. a total 
of Es. 1,79,292. If however payment of 
future instalments of profits is to start 
from the year 1929-30 as set forth in 
the award as it now stands, the Eaja of 
Utraula loses for no rhyme or reason and 
for no fault of his a sum of Rs. 1.79,292- 
The present application is therefore filed 
on Ids behalf praying for amendment of 
the decree and of the award so as to rec- 
tify tlio clerical mistakes thoughtlessly 
made by the arbitrator in his award. 

The first point for determination in 
this application is whether this Court 
has got any power to grant such an ap- 
plication to amend the decree and the 
award as prayed for by the applicant. 
Tho learned counsel for the Raja of Nan- 
para has strenuously argued that when 
once the aw’ard has been accepted by the 
parties and by the Court and embodied 
in a decree of the Court this Court was 
not competent to alter it any way, seeing 
that no appeal and no revision was al- 
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lowed by law from a decree based upon 
an award. He further pointed out that 
the claim of the Raja of Utraula for pro- 
fits for 1928-29 had now become barred 
by limitation and that if the amendment 
prayed for were granted then limitation 
would run from the date of the order 
allowing amendment under Art. 182, 
Cl. (d), Sch. 1, Lim. Act. In support of 
his contention the learned counsel for the 
Raja of Nanpara has cited Janardan 
Kishore Lai v. Shib Pershad Ravi (l), 
in which it was held that no amend- 
ment of a plaint could be allowed where 
the proposed amendment wmuld take 
away from the defendants, if allowed, a 
right that they would have if the plain- 
tiff had proceeded against them by way 
of original suit. A decision of the Alla- 
habad High Court reported in Balkaran 
Upadhya v. Gaya Dili Kulwar (2), was 
further cited by the learned counsel for 
Nanpara. In this latter decision it was 
held that the Court had no power to 
allow amendment of the plaint by intro- 
ducing a new cause of action after the 
period of limitation in respect of such 
cause of action had expired. 

Another line of reasoning advanced by 
the learned counsel for the Raja of Nan 
para was that even if it be assumed that 
the arbitrator had made a mistake in his 
award, such a mistake could not be cor- 
rected by the Court, and in support of 
this contention reliance was placed upon 
a ruling of the Allahabad High Court re- 
ported in Shiam Lai v. Parshotam Das 
(3), and stress was laid upon an observa- 
tion of Piggott, J., to the effect that: 

“when parties submit a particular matter to the 
final decision of an arbitrator selected by them- 
selves, they take tbeir chance of his making a 
clerical or arithmetical error, just as much as 
they take their chance of his misinterpreting a 
document or refusing to believe the oral evidence 
of a perfectly trustworthy witness.” 

following this line of reasoning Mr. 
Wasim, the learned counsel for the Raja 
of Nanpara, vehemently contended that 
whatever intentional or unintentional 
mistake Mr. Walton, the arbitrator in 
the present suit, may have committed in 
the award in wrongly considering that the 
Raja of Utraula had also asked for arrears 

(1) [19161 43 Cal. 05=36 I. C. 179. 

(2) A. I R. 1914 All. 80=24 I. 0. 255=36 All. 

370. 

(3) A.I.R. 1920 All. 45=58 1. 0,685=42 All. 

277, 


of profits for the year 19:48-29, this Court 
was not competent to go into this matter 
now, and parties having accepted the 
award must content themselves with it 
and rest satisfied with whatever gain or 
loss accrued to them under it. In sup- 
port of this contention reliance was also 
placed upon a ruling of the Bombay High 
Court reported in Gopal Duikar v. Ga- 
nesh Narayan (4), in which the ruling of 
the Allahabad High Court Shiavi La! v. 
Parshotam Das (3) cited above was cited 
with approval. A judgment of a single 
Judge of the Madras High Court reported 
in Lakshnii Nara yaiiappa v. Patchyya, 
A, I. R. 1927 Mad. 720, was further 
cited by the learned counsel for Nanpara 
in support of his contention that when a 
decree had been passed in accordance with 
the awai’d an arithmetical mistake con- 
tained in documents on which the award 
was based could not be corrected by the 
Court on an application under S, 152, 
Civil P. C., hut the remedy of the ag- 
grieved party was by appeal or revision. 

I have carefully considered thearguments- 
of the learned counsel for the Raja of 
Nanpara and I have come to the conclu- 
sion that this Court has power to amend 
the decree in this case as well as the 
award upon which it is based. The Code 
of Civil Procedure is nob exhaustive and 
judicial tribunals have always, when the 
necessity arose, acted .upon the assump- 
tion of their being possessed of an inher- 
ent power 

“to act ex debito justitiae and to do that real 
and substantial justice for the administration 
for which they alone exist : see HiiTcuinChand 
Bold V. Kamalanand Singh (5).” 

It is therefore that the new S. 151, 
Civil P. C., lays down that civil Courts 
have power to make such orders as may 
be necessary for the ends of justice and to 
prevent any abuse of the process of the 
Court ; and it has been held that the 
Court has an inherent power to amend 
decrees and orders even in cases not co- 
vered by S. 152, Civil P. C. 

Section 152, Civil P. C., lays down 
that clerical or arithmetical mistakes in 
judgments, decree or orders or errors 
arising therein from any accidental slip 
or omission may at auy time be cor- 
rected by the Court either on its own 
motion or on the application of any of 
the parties. 

(4) A.I.R. 1921 Bom. 191=59 I. C. 785=45 
Bom. 512. 

(6) [1906] 33 Gal. 927=3 C, L. J. 07. 
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Artiolo 182, Sch. 1, Lim. Act lays 
flown tliat wlierea decree has been amen- 
ded the period of limitation for the 
execution of such a decree runs from the 
date of the amendment: but whore the 
Court allows an amendment of a merely 
elerical error such an amendment does 
not furnish a fresh starting point of 
limitation for execution of the decree: 
900 llamcliandra v. Jaimal ((>)- I confess 
I could not follow the reasoning of the 
learned counsel for Raja of Nanpara 
when he argued that to grant the present 
application for amendment would be to 
revive the time-barred claim for profits 
for the year 1928-29. The decree in the 
present suit was passed by me on 22nd 
April 1930 and so the decree-holder, the 
Raja of Utraula, has still got about seven 
or eight months more within which to 
execute the present decree, limitation 
for which would expire on 22nd April 
1933. There is no question here of 
the^profits for the year 1928-29 being 
barred by time because the limitation 
for bringing a suit for profits for that 
year expired on 30th June 1932. With 
the consent of parties the arbitrator 
had decided that all claims for profits 
subsequent to the years in suit and 
for the pension of Rs. 000 a month gran- 
ted to the Raja of iHraula must be cal- 
culated at the rate of Rs. 1,79,292 a year, 
and this sum was to he paid in tsvo equal 
instalments on Isb Jatiuary and 30bh 
Juno of each year and all future instal- 
ments were to hear interest at G per cent, 
per annum and the Raja of LUraula was 
furtlmr given the power to apply for 
execution if payment of any instalment 
was nob male by the duo date. In this 
manner with blio consent of both jiarties 
the learned arbitrator settled the dispute 
between undo and nephew for all jbinies 
so far as tlie claim of the Raja of Utraula 
to a half of the Nanpara estate was con- 
cerned. 


This award was acquiesce 1 in by 
both tlie Rajas and has boon embodied 
in a decree of this Court. It is not 
therefore open to the learned counsel for 
the Raja of Nanpara to argue that pro- 
fits for 1928 29 wore never olain>od by 
the Raja of Utraula and wore never 
awarded to him by the arbitrator. The 
arbitrator with the full concurrence of 
both sides doci led tint so long as the 
Raja of U triuli live] he would get every 
(G) A. I. R. l‘J-21 All. 22 -G.)T. C.Tjj. 


year Rs. 1,79,292 from his nephew, the 
Raja of Nanpara, in full satisfaction of 
all his claims against the Nanpara estate, 
and the Raja of Utraula was precluded 
from bringing any fresh suit against the 
Raja of Nankara but could only apply in 
execution of the decree based upon the 
arbitrator’s award for the sums due to 
him from the Nanpara estate. That is 
the plain, obvious meaning of the award 
to which neither party can take any 
exception now and from which neither 
party can now resile. 

Paragraph 12 (c), Sch. 2. Civil P. C.. 
expressly lays down that where the award 
contains a clerical mistake or an error 
arising from an accidental slip or omis- 
sion the Court may by order modify or 
correct such an award. It is true that 
the Allahabad High Court in Shiavi Lai 
V, Parshoitam Das (3) quoted above did 
lay down that an arithmetical error was 
no ground for setting aside the award; 
but it is to be noted that the application 
in that case was made under para. 20, 
Sch. 2, Civil P.C.; in other words, in the 
Allahabad case the matter in dispute was 
referred to arbitration without the in- 
tervention of the Court whereas in the 
case liefora mo the arbitrator was ap- 
pointed through this Court. In this 
connexion it is significant to note that 
para. 21, Sch. 2, Civil P. C.. while re- 
ferring to paras. 14 and 15 omits ■ 
all mention of para. 12, Sch. 2. This 
omission to my mind leads one inevit- 
ably to the conclusion that the Court’s 
power to modify or correct an award on 

the throe grounds mentioned in para. 12, 
Sch. 2, oven after it has been embodied 
in a decree of the Court has bean left un- 
touched. 

It therefore seams to me upon a careful 
consideration of the provisions of para. 12, 
Sch. 2, Civil P. C., as well as of 
Ss. 151 and 152, Civil P. C., that this 
Court has got the power to amend the 
decree in this case although it is based 
upon an award and to correct the acci- 
dental slips in the award itself. In so 
doing neither the decree nor the award 
is so altered as to atTect the original in- 
tention of the arbitrator and the decision 
arrived at by him. By allowing this ap- 
plication and correcting the accidental 
slips made by the arbitrator in his award 
substantial justice is dons to both par- 
ties and the Raja of Utraula is. as I bava 
pointed out above, saved from a very 
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subsfcaobial loss of a lac and threa quar- 
ters of rupees. In this connexion I can- 
not do better than quote the very noble 
words of Lord Penzance in Kendal 
V. Hamilton (7) at p. 525: 

• “la this stats of things I confess I am im- 
willing that yout Lordships should confer the 
High sanction of this, the ultimate Court of 
appeal, upon a ruU of procedure which, without 
affecting to assert any just rights on the part of 
the defendant, denies the aid of the law to en- 
force those of the plaintiS. Procedure is, but the 
machinery of the law after all~the channel and 
•means whereby law is administered and justice 
reached. It strangely departs from its proper 
office when in place of facilitating, it is permit- 
ted to obstruct and even extinguish legal rights, 
and is thus made to govern .where it ought to 
•subserve.” 

In Indrajit Pratap Bahadur Sakai v. 
Amar Singh (8) at p. 191 (of 50 I. A.) 
their Lordships of the Privy Council 
delivered themselves of similar sentiment 
when they laid down that “rules of pro- 
-cedure are not made for the purpose of 
hindering justice.” In Hyder Saheh v. 
iGiria Ghettiar (9), Bakewell, J., of the 
Madras High Court, laid down that a 
Court was bound bo correct any obvious 
mistake or slips in an award which were 
brought to its notice in the same manner 
in which it would correct mistakes in its 
own decrees, and the learned Judge fur- 
ther held that the award in accordance 
with which the Court had to pronounce 
judgment under. B. 16, Sch. 2, Civil P. C., 
was that which contained the real inten- 
tion of the arbitrator and that the Court 
should bake into consideration any facts 
which went to show that the award filed 
did not actually embody such intention. 
In Nga Tok v. Nga Kasim (lO), the 
Judicial Commissioner of Upper Burma 
held that paras. 12 and 14, Sch. 2, Civil 
P, C., referred to awards made on a re- 
ference under para. 3 of the said sche- 
dule and did not apply to an award made 
without the intervention of the Court 
and that in the latter case the Court had 
no power to amend or remit the award 
of the arbitrator. In the present case 
the arbitration was made through this 
Court and so it seems to me that this 
Court has the power to amend the award 
of the arbitrator. Now coming to the 
decisions of this Court and of the Court 

(7) [1810] 4 A. 0. 604=43 L. J. C. P. 705=41 
L.T, 418=23 W. R. 97. 

.(8) A. I. R. 1923 P. C. 128=74 I. C. 747=50 
I. A. 183=2 Pat. 67G (P.O.). 

(9) [19131 19 1. 0. 196. 

. flOj [1912] 14 I. 0. 978. 
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of the late Judicial Commissioner of 
Oudh, I find that the first in priority of 
time is that of Shiv Darshan Singh w . 
Mata Din Singh (11), in which it was 
held that there were certain limitations 
to the powers of the Court even under 
Ss. 151 and 152, Civil P. C., and that 
even an accidental error could not be 
amended if third parties bad in the mean- 
time acquired rights under the erroneous 
judgment. That decision is nob germane 
to the present case since in the present 
suit no third party has acquired any 
rights under the decree based on the 
award. 

A Full Bench of this Court has held in 
Mohammad Baza v. Bam Saroop (12), 
that where a decree was passed on the 
basis of a compromise verified by a person 
having no authority to enter into it on 
behalf of a party to the suit, it was open 
bo that party bo the suit bo invoke the 
inherent powers of the Court under 

Ss. 151. 152 and 153, Civil P. C., quite 
apart from the question of limitation ap 
plicable to the institution of an appeal or 
review. On the same or similar reason- 
ing it seems to me that it is open to the 
Baja of Ubraula to apply for amendment 
of the decree based upon the award of 
the arbitrator and to invoke the inherent 
powers of this Court to correct the obvi- 
ous slips made by the arbitrator in his 
award for the ends of justice. In a 
recent decision of a (Full?) Bench of this 
Court reported in Parshottam Das v. 
Mohammad Hamid Mirza (13) it was 
held that an error due to an accidental 
slip of memory could ba corrected in the 
exercise of the inherent jurisdiction of 
the Court as provided for in Ss. 151 and 
152, Civil P. C., and that the fact that 
the error could also have been corrected 
by a Court of appeal if an appeal had 
been preferred did not debar the exercise 
of jurisdiction with which the Court was 
clearly vested under the provisions re- 
ferred to above. It follows therefore 
from these decisions which are binding 
upon me sitting as a single Judge of this 
Court, that they are not in pari materia 
that an applicant who satisfies the Court 
that a decree based upon an award con- 
tains some obvious clerical slips and 
errors has got the right to invoke the in- 

(11) A. I. R. 1924 Oudh 403=30 I. 0. 833. 

(12) A. I. R. 1929 Oudh 385=113 I. C. 753=4 
Luck. 562 (P.B.). 

(13) A. I. If. 1932 Oudh. 201. 
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herent jurisdiction of this Court to amend 
the decree and the award which is the 
basis of that decree under the provisions 
of S. 151 and 152, Civil P. C., read with 
para. 12 (c), Sch. 2, Civil P. C. For the 
reasons given above I would answer the 
question of law involved ir this applica- 
tion in favour of the applicant and hold 
that the Paja of Ubraula is competent to 
invoke the inherent jurisdiction of this 
Court to amend the decree in this suit as 
well as the award which is the basis of 
that decree. (His Lordship indicated the 
amendments necessary and allowed the 
application without costs.) 

M.N./R.K. Application allowed. 
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Srivastava and Kisch, JJ. 

S. Mohavicd Hussain Afqar Mohani — 
Applicant. 

V. 

jV i rza F a kli ru llali Beg — Opposite 

Party. 

Criminal Eevn. No. 55 of 1932, Deci- 
ded on 23rd August 1932, against order 
of Soss. Judge, Lucknow', D/- 26th May 
1932. 

(a) Criminal Trial— Evidence — Oral testi- 
mony of witnesses is evidence only when 
right and opportunity to cross-examine 
exists — Otherwise it is mere statement. 

Per Sriraslarn, J . — The juristic conception 
of the tcrin “cviclcuco” in the case of the oral 
tGslimony cf witnesses is that the purty against 
whom it is uHod lu\s had the right aud opportu- 
nity of crocs'cxainining tho witnesses. So long 
as the accused is not allowed the right aud 
epportunity of cress-examining tho witnesses 
any statements made by them can only bo des- 
cribed as statements but cannot be dignified 
with tho name of evidence. [P 209 C 1] 

(b) Criminal P. C. (1898), S. 252 -(Per 
Srivastara, J .) — Accused has absolute right 
to cross-examine prosecution witnesses be- 
fore charge — Proceedings are judicial pro- 
ceedings governed by Evidence Act (1872), 
S. 138 — (Per Kisch. J., Contra )— Accused has 
no such absolute right — Proceedings are 
in nature of enquiry only. 

I*or Srivastava^ J . — When S. 252 requires tho 
Magistrate to “take all such evidence as may be 
produced in support of the prosecution*’ such 
evidence must be taken in tho manner laid down 
in S. 138, Evidence Act, and -if tho accused so 
desires ho cannot bo refused au opportunity to 
cross-examine tho witnesses produced in support 
of tho piosccution. 'J’hc opportunity allowed by 
tho legislature to tho accused in S. 256 of cross- 
examining tho witnesses for tho prosecution 
after the chargo-shcet has been framed cannot 
bo substituted for the opportunity to which he is 
entitled when tho witnesses aro examined and 


before the charge-sheet is framed. Whether th® 
proceedings in n warrant case which precede th® 
framing of a charge 'are in the nature of inquiry 
or part of the trial, they are undoubtedly judi- 
cial proceedings [and are governed by the provi- 
sions of the Evidence Act. These proceedings 
are held in the presence of the accused and as a 
result thereof the charge is framed against him. 

The accused cannot therefore be denied the 
right of cross-examining the witnesses produced 
against him in the course of the proceedings. 

IP 299 C 2] 

Per E'iscli, J., Contra. — The accused has no 
absolute right of cross-examination before the 
framing of the charge though ^lagistra-tes would 
generally be exercising a proper discretion if 
they permit cross-examination at that stage. 
The proceedings before a Magistrate in a warrant 
case are of the nature of an inquiry until the 
charge has been framed and that they only be- 
come a trial on a charge being framed. {Case 
law discussed.) [P 303 C 2; P 305 C 2] 

(c) Criminal P. C. (1898), S. 439 — Prose- 
cution witnesses examined before charge— 
Only complainant allowed to be cross-exa- 
mined and charge framed — No ground for 
interference in absence of prejudice. 

Where the i^Iagistrate allowed tho complain- 
ant to be cross-examined before charge and re- 
fused to allow tho witnesses to be cross-examined 
and framed a charge and there was no proju* 
dice to the accused by this procedure. 

Held: that there Was no ground for inter- 
ference in revision (P 302 C 1] 

(d) Criminal P. C. (1898), S. 4 (k) — 
Possibility of proceedings ending in dis- 
charge — Proceedings are enquiry — Acquittal 
or conviction necessary — They become trial. 

The distinction between inquiry and trial 
would appear to be that up to the stage when 
the proceedings can result in a discharge they 
are only an inquiry, and from tho point at 
which they must result in conviction or acquit- 
tal they become a trial. [P 303 0 2] 

Sri Eavi — for Applicant. 

A. N. MuUa — for Opposite Party. 

Srivastava, J. — This is an applica- 
tion for revision by S. Mohammad Afqar 
Mohani against whom Mr, T. C. Jaini, 
Special Magistrate, first class has framed 
a charge sheet in respect of offences under 
S. 500, I.P.C. The applicant complains 
that -the learned Magistrate refused to 
allow him to cross-examine before the 
charge, the witnesses for the prosecution 
other than tho complainant P.W, 1. His 
argument is that he had a right to cross- 
examine all the prosecution witnesses 
before the charge was framed and that 
the learned Magistrate acted illegally in 
refusing to allow cross-examination ex- 
cept in the case of the first witness. It 
is further argued that this illegality on 
the part of the Magistrate has materially 
prejudiced him inasmuch as if all the 
prosecution witnesses had been cross- 
examined it would have been possible for 
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him to satisfy the Magistrate that no 
case had been made out against him and 
to claim a discharge under S. 253, Crimi- 
nal P. C. 

The reply of the opposite party is that 
as the legislature has made express pro- 
vision for cross-examination after the 
charge is framed, under S. 256 the ac- 
cused cannot claim to eross-examine the 
witnesses as of right before the framing 
of the charge. It is also contended that 
in any case the refusal 1 3 allow cross- 
examination was a mere irregularity 
which is cured by the provisions of 
S. 537, Criminal P. C. The principal 
question therefore which we are called 
upon to decide is whether an accused 
person has an absolute right of cross- 
examination before the framing of the 
charge in a warrant case. 

The determination of the question at 
issue turns mainly on the interpretation 
to be placed on the words “take all such 
evidence as may be produced in support 
of the prosecution” used in S. 252. Are 
these words to be interpreted to mean 
merely the examination in-chief or also 
the cross-examination and re-examina- 
tion (if any)? The identical words have 
been used also in S. 244 which lays down 
the procedure for trial of summons cases. 
As in the case of the trial of summons 
cases, there is no express provision any- 
where in the Code of Criminal Procedure 
for cross-examination of the prosecution 
witnesses, these words as used in S. 244, 
cannot but be construed as including 
cross-examination by the accused. This 
much being clear, should the same words 
when used in reference to the trial of 
warrant cases be given a different mean- 
ing? I think not. It is the elementary 
right of every litigant to have the 
opportunity of cross-examining witnesses 
whose testimony is to be used against 
him. The juristic conception of the 
term evidence” in the case of the oral 
testimony of witnesses is that the party 
against whom it is used has had the 
right and opportunity of cross-examining 
the witnesses. So long as the accused 
is not allowed the right and opportu- 
nity of cross-examining the witnesses 
any statements made by them can only be 
described as statements but cannot be 
dignified with the name of evidence. 
S. 254 shows that the charge sheet is 
framed on the basis of the evidence pro- 
duced in support of the prosecution under 


S. 252- There can therefore be no doubt 
that the evidence recorded under S. 252 
is made use of against the accused when 
the charge is framed against him. In my 
opinion this cannot be justiGed unless the 
accused is allowed the right and oppor- 
tunity of cross-examining the prcaecu- 
tion witnesses before the charge is framed.. 

The law of evidence applicable to this 
country is contained in the Evidence 
Act 1 of 1S72. S. 1 of this Act provides 
that it applies to all judicial proceedings 
in or before any Court. S. 138 of this 
Act provides that witnesses shall be first 
examined-in-chief then (if the adverse 
party so desires) cross-examined, then 
(if the party calling him so desires) 
re-examined. It seems to me that when 
S. 252, Criminal P. C. reqiTires the 
^Magistrate to “ take all such evidence as 
may be produced in support of the pro- 
secution,” such evidence must be taken 
in the manner laid down in S. 138, Evi- 
dence Act and if the accused so desires 
he cannot be refused an opportunity to 
cross-examine the witnesses produced 
in support of the prosecution. The op- 
portunity allowed by the legislature to 
the accused in S. 256, Criminal P. C. of 
cross-examining the witnesses for the 
prosecution after the charge sheet has 
been framed cannot, in my opinion be 
substituted for the opportunity to which 
he is entitled 'when the witnesses are 
examined and before the charge sheet 
is framed. It might have been possible 
to construe S. 256 as deferring the stage 
of cross-examination till after the fram- 
ing of the charge sheet if the prosecu- 
tion evidence was not to be used against 
the accused until after the charge sheet 
has been framed. I have already shown 
that the prosecution evidence is intended 
to be used and in fact forms the basis 
of the charge sheet framed against the 
accused. Therefore the right of cross- 
examination allowed by S. 256 cannot 
be used to deprive the accused of the 
right of cross-exa^aination to which he 
is entitled before the statements of the 
prosecution witnesses are used as evi- 
dence against him. 

It has been contended that the inter- 
pretation which I have placed on the 
provisions of 3. 252 would entitle the 
accused in a warrant case to cross-exa- 
mine the prosecution witnesses twice. 
It is pointed out that the accused has no 
right to cross-examine the prosecution 
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evidence in sessions trials more than 
once and there is no reason vvhy the ac- 
cused in a warrant case should receive 
more favoured treatment. The reason 
for this is not far to seek. When the 
prosecution witnesses are examined in a 
warrant case the accused is in all fair- 
ness entitled 'if he so wishes, to cross- 
examine each individual witness in order 
to put his testimony to test and to de- 
molish the prosecution case, if possible, 
in order to entitle him to claim a dis- 
charge. But the case for the prosecu- 

tion is not completely developed until 

the Magistrate finds himself in a posi- 
tion to frame the charge sheet. When 
this IS done the accused is expected to 
know the complete case for the prosecu- 
tion in its full perspective, \Vhen this 
stage is reached and the cumulative effect 
of the prosecution evidence is known to 
the accused, he might see lines of cross- 
examination which would not have been 
foreseen when each individual prosecu- 
tion witness was placed in the witness 
box. It is therefore necessary that the 
accused should be given a further right 
of cross-examination after the charge has 
been framed against him. It is impor- 
tant to note that S. 256 provides that 
the accused should be asked whether he 
wishes to cross-examine any of the 
witnesses for the prosecution 

at the commencement of the next hearing of 
the case or, if the I\[agistrato for reasons to bo 
recorded in writing so thinks, forthwith.” 

One object of this rule may well be 
that the accused should have an interval 
of time to take stock of the position and 
to decide what witnesses he should fur- 
ther cross-examine. The tenor of this 
section also shows that it is not expected 
that ordinarily the accused should cross- 
examine all the prosecution witnesses. 
This seems to presuppose that the ac- 
cused has had an opportunity of cross- 
examining all the witnesses before the 

charge sheet was framed. On the other 

hand the position in%thecase of a sessions 
trial is materially different. The pro- 
secution have to put all their cards on 
the table in the course of the incpiiry be- 
fore committing Magistrate. So when 
the order of commitment is passed and 
before the commencement of the ses- 
sions trial the accused is in full posses- 
sion of the complete prosecution case. 
Thus it seems to me that there was good 
reason for the legislature to allow the 
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accused in a warrant case an opportunity 
lor a second cross examination after the 
framing of the charge sheet. In fact 
tbe legislature in pursuance of the policy 
of allowing the fullest lattitude to the 

accused, have given him a third oppor- 
tunity for cross-examination under S.257 

opportunity so pro- 
vided being in the nature of a concession 
and intended to be used only in special 
cases, the Magistrate has been given the 

discretion to refuse the application if it 

13 made for the purpose of vexation or 
delay or for defeating the ends of justice. 

It was also argued that if S. 256 inten- 
ded to give the accused a second right 

of cross-examination the legislature could 

easily have used the word further " 
before the word “cross-examine.” The 
aigument was that the absence of the 
word further " indicates that the ac- 
cused has only one right of cross-exa- 
mination and that is under this section 
It wouM be enough to point out that the 
word further has not been used even 
in S. 257 which undoubtedly gives the 
accused an additional right of cross- 
exaniination. The argument is in my 
opinion, far from conclusive and has left 
me unimpressed. 

The learned counsel for the opposite 
party alao invited our attention to S. 208. 
Criminal P. C. This section lays down 
the procedure to be observed in inquiries 
before Magistrates preparatory to com- 
mitment to the Court of Session or High 
Court. In Cl, (l) of the section it is 
provided that the Magistrate 

“ shall take in manner hereinafter provided all 
such evidence as may bo produced in support 
of the prosecution” 

It will be noticed that the words 

shall take all such evidence as may 

bo produced in support of the prosecution,” 

are identical with the words used in 
Ss. 244 and 252 in relation to summons 
and warrant cases. Sub-S. (2), S. 203 
lays down that: 


**the accused shall bo at liberty to cross examine 
the witnesses for the prosecution and in such 
case the prosecution may re-examine them.” 

It was argued that if the word “evi- 
dence” used in sub-S. (l) was sufficient 
to carry with it the right of cross-exami- 
nation, there was no need for tbe legis- 
lature to make express provision for it 
in sub-S, (2). I should have thought that 
the inquiry being a judicial proceeding 
even in the absence of sub-S, (2) the ac- 
cused would have had the right of cross- 
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examining the witnesses produced by the 
prosecution. But it is possible that in 
order to remove all room for misconcep- 
tion on the point, the legislature thought 
it fit that in the provisions relating to 
an inquiry as distinguished from a judi- 
cial trial they should make express pro- 
vision on the subject. In my opinion the 
provisions of sub-S. 2, S, 208, cannot jus- 
tify the argument that the accused can- 
not claim any right of cross-examination 
unless there is express provision to that 
effect. If such an argument were per. 
missible the accused would be denied the 
right of cross-examination in the trial of 
summons as well as of sessions cases be- 
cause no such express provision is to be 
found either in Ch. 20 or Ch. 23, Crimi- 
nal P. C. 

Section 202 contemplates a prelimi- 
nary inquiry before issue of process to 
the accused. The evidence produced in 
such inquiry is recorded in the absence 
of the accused. So by the very nature of 
the case no question of cross-examination 
arises. Whether the proceedings in a 
warrant case which precede the framing 
of a charge are in the nature of inquiry 
or part of the trial, they are undoubtedly 
■ judicial proceedings and are governed by 
the provisions of the Evidence Act, These 
proceedings are held in the presence of 
the accused and as a result thereof the 
charge is framed against him. The ac- 
cused cannot therefore be denied the 
right of cross-examining the witnesses 
produced against him in the course of the 
proceedings. Lastly it might be pointed 
out that if the accused is denied the right 
of cross-examination before the charge is 
framed, it would for all practical pur- 
poses have the effect of nullifying the 
provisions of S. 253 relating to discharge. 
It is rarely conceivable that the prosecu- 
tion should fail to make out a prima facie 
case against the accused when the only 
material before the Magistrate is the exa- 
mination in chief of the prosecution wit- 
nesses. 

The weight of judicial opinion also ap- 
pears to be in favour of the applicant's 
contention. In Queen-Empress* v. Sagal 
Samba Sajao (l) the question which the 
Court had to decide was as regards the 
right of an accused person to cross-exa- 
mine the witnesses for the prosecution 
after their examination at the judicial in- 
quiry before the Magistrate previous to 

(1) U694] 21 Cal. 642. 


commitment. The question had to he de- 
termined with reference to the provi- 
sions of the Criminal Procedure Code, 
1882. Their Lordships of the Calcutta 
High Court (Prinsep and Ameer Ali, JJ.) 
in the course of their judgment made a 
reference to the provisions of S. 256, Cri- 
minal P. C., 1882, which for the purpose 
of the present argument may be treated 
as substantially the same as S. 256 of the 
present Code. They observed as follows: 

“The reference made by Mr. Hill to S. 256 as 
to cross-examioation after charge has been drawn 
in a warrant case does not really affect 
this point for it does not prohibit cross-exa- 
mination before a charge. As we understand 
the law it permits a further cross-examination 
expresly directed to the case found and embodied 
in the charge. . . . We are surprised to find that 
in this case the Magistrate should have deprived 
the accused of a right which is in accordance 
with elementary principles of judicial procedure.’* 

In Ashirhad Muclii v, Maja Mu- 
cliini (2) another Bench (Pratt and Han- 
dley, JJ.) of the same High Court held 
that an opportunity should be given to an 
accused if he so desires to cross-examine 
the prosecution witnesses even though a 
charge may not be framed. In W. H. 
Lockley v. Emperor (3) at 415 (of 43 
Mad.) Seshagiri Ayyar, J. remarked as 
follows: 

“An accused has the right to cross-examine the 
witnesses before the charge is framed; he has a 
right of re-cross-examining the witnesses present 
in Court after the charge is framed; he has a 
further right subject to certain conditions of re- 
summoning the prosecution witnesses after enter- 
ing upon his defence.” 

A similar view has been expressed by 
Devadoss, J. in the Full Bench case of the 
Madras High Court in Varisai Boiuther 
V. Emperor (4) at p. 463 (of 46 Mad,). He 
stated the law on the subject in the fol- 
lowing words: 

“The accused in a warrant case has three op- 
portunities ot cross-examining the prosecution 
witnesses, once before the charge is framed, 
secondly under S. 256 and thirdly after he has 
entered on his defence.” 

And In re, Muthiah Clietty, A, I. E. 
1924 Mad. 735, Wallace, J. held that: 

“no Magistrate or Court can refuse to allow an 
accused person to cross-examine prosecution wit- 
nesses before charge is framed, and the Magis- 
trate’s procedure in refusing to allow such cross- 
examination was most irregular and in contra- 
vention of the law. 

In Eamyad Singh v. Emperor, A. J. E, 
1920 Pat. 149, Sultan Ahmad, J. discuss* 

(2) [1904] 8 0. W. N. 838. ^ 

(3) A. T. R. 1920 Mad. 201=55 I. 0. 345=48 
Mad. 411, 

(4) A. I. R. 1923 Mad. 609=24 Cr. L. J. 547= 

46 Had. 449=73 I.-C. 163 (F.B.). 



302 Oudh 


Md. Hussain v. MrnzA Fakhrullah (Kiscb, J.) 


ing the provisions of Ss. 256 and 257, 

ot^served as follows: 

^ ibo accused have got the right to cross-exa- 
mine the prosecution witnesses once before the 
charge IS framed and secondly after tho charge is 
framed under S. 25G and no Court can legally 
lefuse this application for cross-examination of 
the prosecution witnesses for the first time after 
charge. Under S. 257 tho accused are given the 

cross-examining the prose- 
exPfinf are entitled to this right 

except wheri the Magistrate finds and records so 

the application for further Gross- 
er IS made for the purpose of vexation 

y or for defeating the ends cf justice.’* 

0° behalf of the 
^ in wliich a contrary view 

thew^’^A Emperor v. C. 'A. Ma. 

Tnri Cal. 822, and 

lOSl All alVr A. I. R. 

thewc A ' Emperor v. C. A. Ma. 

nT: ■ u 822. the ques. 

Jence under S. 33. Evidence Act. of a 
tatement of a witness made before the 

i^nr, T the case was be- 

n„ tieated as a warrant case. At the trial 

in the Court of Session to which the ac- 
cucod was subsequently committed when 
tlio witness was not available for examina- 
tion in the Sessions Court, their Lordships 
(Cuming and Lort- Williams. JJ.) held 
tliat until the stage of tho case provided 
for in S, 25G is reached the accused has 
no right to cross-examine and therefore 
the statement made before the Police 
iasistrato was not admissible in evi- 
denco under S. 33. It may be observed 
that their Lordships while holding that 
the accused m a warrant case has no 
iioiit to cross oxamino the prosecution 
witnoses until after the charge has been 
framed observed that : 

to do%o discrotiou allow him 

>vould allow him ?o 'I'o so 

the n. ^ ®‘“*'ar to 

the piesent case. King. J., hold that the 

accused has no absolute right of cross, 
examination before tho framing of the 
charge hut Magistrates would generallv ho 
oxeicising a proper discretion if they 

peimit some cross-examination at least 
t '■^sP'^ct to the 

iaseriiin'"®' 

cases, I hnd myself unable to accept their 

sunnort^ r'n Srounds in 

suppoit of the contrary view at some 

S' of"^/ rr/'' repeating 

f ^^hatThava already said if I 

enter upon a detailed examination of the 
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reasoning of these oases. Tho next ques- 
tion IS whether the refusal of the Magis- 
trate to allow the accused to cross-exa 
mine the witnesses other than the com' 
plainant constitutes an illegality such as 
vitiates the charge sheet framed. The 
complaint in the present case was lodged 
on 21st November 1931. The prosecu. 
tion evidence commenced on 4th Pebru- 

"'“IS framed 

on 16th April 1932. The prosecution hae 
therefore been hanging fire now for nearly 
ten months. I should be reluctant to 
prolong the agony oven at the request of 
the accused himself a day longer than 

possible. If the Magistrate had refused 
to allow the accused to cross-examine 
any of the prosecution witnesses I should 
have held that the action of the Maois- 

trate being in coutravenfcion of fche faw 

constituted an illegality which vitiated 
the framing of the charge sheet. In this 
case however the Magistrate did allow 
the accused to cress-examine at least one 
prosecution witness. The evidence of 

be sufficient under 

V C.. to justify the 

W a charge. The 

act that the charge was not framed, as 
t could have been, immediately after the ' 
evidence of the first witness for the pro- 
secution had been completed and a few 
other prosecution witnesses were exa- 
mined in-cbief before the framing of the 
charge can at best be regarded as aa 
irregularity which would call for an 
interference by us only if it has ocoa- 
sioned a failure of justice, I am not 
satisfied that the aooused has been 
materially prejudiced or that his interests 
would suffer if we refused to interfered 

I would accordingly dismiss the appli- 
cation. 

Kisch, J. (After stating facts bU 
Ijordsbip proceeded.) The first question 
to be decided is whether the action of the 
Magistrate in denying to the accused an 
opportunity to cross-examine some of the 
prosooution witnesses befoie the charge 
was framed was illegal. On behalf oi 
tho applicant it is contended that the 
word “evidence’* in S, 252, Criminal 
r. C., must be taken to include examina- 

tion-in-ohief. cross-examination and re- 
examination, if any, and the wording oJ 
S. 138, Evidence Act, is referred to ag 
showing that tho examination of a wit- 
ness includes examination-in-chief, cross- 
examination and re-examination. It i; 
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{urfcher pointed out that the words used 
in S. 252 namely : 

the Magistrate shall proceed to hear the com- 
plaiaaut (if auy) aad take all such evidence as 
may be produced in support of the prosecution,” 

are identical with the words used in 
S. 214, which deals with the procedure 
for examination of witnesses in summons 
cases. In summons cases it cannot be 
doubted that these words include the 
cross-examination of the prosecution wit- 
nesses, there being no further provision 
for their cross-examination in summons 
cases. It is accordingly contended that 
the same words in S. 252 must he given 
the same meaning, in spite of the provi- 
sions of S. 256 providing for cross-exa- 
mination, or further cross-examination, 
of the prosecution witnesses after the 
charge has been framed. While I am of 
opinion that no opportunity should al- 
ways be given to an accused, if he so 
desires, to cross-examine immediately the 
prosecution witnesses who are examined 
before the charge is framed, I am not 
prepared to go so far as to hold that the 
law gives him an absolute right to do so, 
such as it gives him to cross-examine the 
prosecution witnesses after the charge in 
accordance with the provisions of S 250. 
The word “evidence” in S. 252 of the 
Code taken by itself cannot be held to 
confer such a right. The word also ap- 
pears in sub-S. 2-A, S. 202, in which 
context it does not include cross-exa- 
mination as the section deals with pro- 
ceedings before the accused person is 
called to attend the Court. S. 138, Evi- 
dence Act, does not advance the matter 
any further. It merely lays down the 
order of the examination of the witnesses. 
The words of this section can hardly be 
construed to mean that the right to cross- 
examine arises immediately after the 
examination-in-chief, particularly where 
■express provision is made for exercising 
the right of cross-examination at a later 

stage.. 

The argument based upon the simi- 
larity of the language in S. 2l4 to the 
language of S. 252 is one that prima facie 
would appear to have considerable force, 
but on closer examination it seems to me 
fio be far from conclusive. The very 
same language is to be found again in 
,S. 203 of the Code, which deals with the 
procedure in inquiries into cases triable 
(by the Court of Session, but sub-S. (2) 
of that section expressly provides that 


the accused shall be at liberty to cross- 
examine the witnesses for the prosecu- 
tiop. If ic is to be held that the words 
in question confer a right of cross-exa- 
mination wherever they occur, then sub- 
S. (2), S. 208. would be wholly superfluous. 
Tlius, the phrase : 

the Magistrate sUail proceed to hear the com- 
plainant (if any) and take all such evidence as 
may be produced in support of the prosecution,” 

occurs in three places in the Code, 
Ss. 20S, 214 and 252. In two out of the 
tliree express provision for cross-exami- 
nation is made in Ss. 208 (2) and 256 
respectively. In these circumstances it 
seems to mo dithcuU to resist the con- 
clusion that the legislature only intended 
the phrase to include the right to cross- 
examine the witnesses when no express 
provision is made for cross examination 
that is in S. 244 alone. It is contended 
on behalf of the applicant that the pro- 
visions of Ss. 202 and 203 of the Code are 
irrelevant to the present argument as 
these deal with inquiries whereas S. 252 
deals with a trial. I am not prepared to 
accept this contention. It seems to me^ 
clear that the proceedings before a Magis-i 
trata in a warrant case are of the nature 
of an inquiry until the charge has been 
framed and that they only become a trial 
on a charge being framed. ‘Inquiry” is 
defined in S. 4 (K) of the Code as includ- 
ing every inquiry other than a trial, but 
“trial” is not defined in the Code. Tlie^ 
distinction between inquiry and trial! 
would appear to be that up to the stage! 
when the proceedings cm result in a dis-| 
charge they are only an inquiry and from- 
the point at which they must result inj 
conviction or acquittal they become ai 
trial. The very wording of S. 254 sup- 
ports this view. This section Inys down 
that ; 

“If the ^lagisbrate is of opinion that 

there is ground for presuming that the accused 
has committed an oScnce triable under this 
Chapter, which such Magistrate is competent to 
try and which, in his opinion, could be adequa- 
tely punished by him, he shall frame in writing 
a charge against the accused.” 

It is at the point when the Magistrate 
considers that there is ground for trying 
the accused and that he is competent to 
try him that he is to frame a charge. 
There is also a great weight of authority 
in support of the above view. It will be 
sufficient to mention Hari Dass Sanyal 
V. Saritulla (5) and Narayanaswamy 


(5) [1883] 15 Cal. G08 (F.B.), 
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Naulu V. Emvcror (6) both Full Bench 
cases. In the latter case it was observed 
by Wallis, J., that : 


trijil begins when the accused is charged and 
called on to answer and then the question before 
the Court is whether the accused is to be ac- 
quitted or con victod and not whether the cora- 
pUint IS to be dismissed or the accu.sed dis- 
charged. These, as observed by Wilson, J., in 

7)r/,9s Sanyal v. SarituUa (5) are questions 
'vhich arise at the .Mage of inquiry.” 

In warrant cases an absolute right has 
/^een given to the accused by 8. 250 to 

tlie prosecution witnesses 
alter the charge has been framed while 

gives a further right of cross ex- 
amiuation if the Magistrate thinks it 
necessary m the interests of justice. It 
seems to me very doubtful that the legis- 
iature should have intended to allow 
that ^Mtnesses examined before the 
charge should be cross-examined twice 
.as a matttr of right. It is to be noted 

Ithat the fact that an accused has cross- 
examined the prosecution witnesses he- 
foie tlie charge does not deprive him of 
ns right under 8. 22(1 to cross-examine 
hem again after the charge has been 
framed. Nor does it deprive him of his 
limited right under 8. 227. Of the va 
nous decided cases that have been cited 
before us, in only two was the question 
whether an acouse.1 had a right to cross, 
examine the prosecution witnesses in a 
warrant case before the framing of the 
c lai go diiectly under consideration and 

in both these cases it was -held that he 

bad no such riglit. 

(' I. R. 1929 

^ Uivisional Ilench of the Cal- 

cutta High Court was called upon to de- 
cide whether tlie statement of a witness 

h«i case that was 

sing fried by a Magistrate as a warrant 

case could he utilized as evidence under 

^ 33 Evidence Act, wlien the accused 

rHl committed for 

trial before the Sessions Judge, the wit- 
ness in question having mean;hile left 

the country. In, he Magistrate’s Court 

w itn^J. in chief of the 

itnet,s had been completed, hut before 

e called upon to cross-examine the 

itnoss which they refused to do Un 
der the terms of 8. 33, Evidence Act, the 

lurd T f>'C Magistrate 

Muld only be used as evidence at the 

(CJ liuw] :i‘.> Miui. L>eo=ri7c7t28ljnYl — 
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trial before the Sessions Judge if the ac- 
cused had the right and opportunity to 
cross-examine.” The learned Judges 
held that the accused had clearly had the 
opportunity to cross examine the witness 
but until the stage of the case provided 
for in S. 256 is reached the accused had 
po right to*cros9-examine. They accord- 
ingly held the deposition in question to 
he inadmissible in evidence under S. 33. 

Ngtciih V. EmpeTOTf 
^. 7. B. 1931 All, 621, which was a case 
before a single Judge, it was held that 
the accused has no absolute right of 
cross examination before the framing of 
the charge though Magistrates would 
generally be exercising a proper discre- 
tion if they permit cross-examination at 
that stage. I find myself in agreement 
with the views expressed by the learned 
Judges in these two cases and with the 
leasoning on which those views are based. 
On behalf of the applicant a reference 
has been made to Bamyad Singh v. Evi- 
peror {A, I B, 1920 Pat. 149). This 
was also a case before a single Judge. In 
this case the only point for consideration 
w^as whether an accused person had an 
absolnte right to have a prosecution wit- 
ness re-summened for cross-examination 
after the charge was framed. It was 
held that he had such right. In the 
course of his judgment the learned Judge 
observed that : 

« 

” The nccus-cd have got the right to cress- 
cxaniino the prosecution witnesses once before 
the charge is framed, and secondly, after the 
charge is framed under S. 256 and no Court can 
legally refuse this application for cioss-exaccina- 
tiouofthe prcsecution witnesses for the first 
time after charge.” 

The first portion of this observation, 
namely, with regard to the right to 
cross-examine before the charge is framed 
had no concern with the point before the 
Court. It was an obiter dictum and no 
reasons were given in support of it. A 
reference has also been made on behalf 
of the applicant to Ashirhad .Vmc/m v. 
Maju Mnchini (2), In this case a Bench 
of the Calcutta High Court held that op- 
portunity should be given to an accused, 
if he so desires, to cross-examine the 
prosecution witnesses, even though a 
charge may not be framed. This case 
was referred to in Emperor v. ^fathetes 
{A. I. B. 1929 CaL 822) which has been 
cited above, and it w'as pointed out that 
to hold that the Magistrate should give 
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the accused an opportunity to cross- 
examine before the charge is framed is 
not the same as saying that the Court 
must give an opportunity. 

The learned counsel for the applicant 
has also referred to Queen-Empress v. 
Sagal Samba Sajao (l) a case decided by 
a Bench of two Judges of the Calcutta 
High Court. This case, which was one 
under the Code of Criminal Procedure of 
1882, dealt with the right of an accused 
person to cross-examine the witnesses 
for prosecution after the examination by 
the Magistrate in the inquiry previous \ o 
commitment to the Court of Sessions. 
In the Code of 1882 there was no provi- 
sion in S, 208 for the cross-examination 
of the prosecution witnesses before com- 
mitment. In this case the Magistrate 
had refused to allow any cross-examina- 
tion of prosecution witnesses before com- 
mitment. It was held by the learned 
Judges that such a course besides being 
obviously unfair was also illegal. There 
is no doubt that the remarks of the 
learned Judges would be equally appli- 
cable to a claim to cross-examine imme- 
diately witnesses produced under S. 252. 
The reasoning of the learned Judges was 
based on the fact that while the previ- 
ous Code of Criminal Procedure of 1872 
contained a provision in S. 191, giving 
the accused the right to cross-examine 
the prosecution witnesses before com- 
mitment no such provision was included 
in S. 208 of the Code of 1882. They 
considered that this omission in the 
Code of 1882 was due to the fact that 
the Evidence Act, which was enacted in 
the same years as the Code of 1872, pro- 
vided in S. 138, for cross-examination as 
part of the record of evidence taken in a 
judicial proceeding and that therefore in 
re-enacting the Code of Criminal Proce- 
dure, the provision specihcally allowing 
cross-examination of the prosecution wit- 
nesses before commitment was regarded 
by the legislature as redundant. The 
soundness of this reasoning is in the light 
of subsequent events open to doubt. In 
the present Code, the provision giving 
the accused a right to cross-examine be- 
fore commitment, which appeared in the 
Code of 1872, but was omitted from the 
Code of 1882 has been re-enacted, and it 
has been held in a number of cases that 
the interpretation that w^as placed in the 
above cited cases on the wording of 
S. 138, Evidence Act, is not correct : 


Moti Singh v. Dhanukdhari Singh (7), 
Emperor v. Mathexos^ A, I. B. 1929 Cal. 
822 and Lachmi Narain v. Emperor, 
A. I. B. 1931 AIL 621. 

My conclusion therefore is that al- 
though a Magistrate would be well ad- 
vised to allow cross-examinaticn before 
the charge is framed until the charge is 
framed the accused has no absolute right 
in law to cross-examine the prosecution 
witnesses. In the present case however 
there appear to me to be other reasons 
also why this revision should not be en- 
tertained. The accused did cross-exa- 
mine the complainant before the charge 
was framed. S. 251 empowered the 
Magistrate to frame a charge as soon as 
he was satisfied that a prima facie case 
which the accused should be called upon 
to answer had been made out. If the 
charge had been framed immediately 
after the examination aud cross-exami- 
nation of the complainant the accused 
could have had no grievance, and it is 
difficult to see how the accused’s position 
is affected by the fact that the Magis- 
trate exarained-in-cbief other prosecution 
witnesses without permitting cross-exa- 
mination, before he actually framed the 
charge. 

Further I cannot see that the accused 
has been actually prejudiced by the pro- 
cedure adopted by the Magistrate. It 
is contended in this connexion that if all 
the prosecution witnesses had been cross- 
examined he might have secured a dis- 
charge under S. 253. In the circum- 
stances of the case it seems to me a very 
far fetched argument. If the accused 
succeeds in establishing his innocence he 
will be acquitted. I am certainly not 
prepared to hold that the prejudice, if 
any suffered by him is such as would 
justify the interference of this Court. 
In my opinion therefore the application 
should be rejected. 

M.N./r.K, Application rejected, 

(7) A. I. R. 192"3“Pat. 53=24 Cr. L. J 505^ 
73 I.C. 339. 
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S. Yusuf Husain — Accused — Appli- 
canb. 

V. 

Emperor — Opposite Party. 

Criminal Eef. No. 27 of 1932, Decided 
on 27th August 19-32, Reference made by 

1932 4th August 

IR^K* Vh? ■ ^“"J'='paht>es Act (1916), Ss. 180' 
y c — Constructive sanction 

..nder S. 180 (3) - Notice under S. 186 is 

~ Pi'^bedience of such notice 

S 318 7‘'"S. 307-No appeal under 

^18 was preferred is immaterial— Plea of 

illegality of notice can be taken as defence 
to prosecution under S. 307. 

It would 1)0 most unfair to the public and 

completely defeat tho object of sub-S. (3) S 1^0 

U when the Board by its own laches has given 
the construclive sanction provided for in that 
subsection to an applicant for permission to 
build, itshoulil then be ftblo to retrieve ‘its posi- 
tiou and withhold sanction by issuing a notice 
under S 13G unwarranted by the Act. Once tho 
sanction ot the Board is doeniod to have been 
given to the proposed construction under sub- 
{'^), b. 180, the Board ha.s no riglit to issue a 
notice under S. 180 and the disobodienco of such 
notice is notan offence undor S. 307 (b). Tho 
fact that tho applicant did not appeal against 
the notice under the provisions of S. 318 is quite 
immaterial. Die wording of S. 31S does not pi's* 
elude a person setting up tho pica of tho illega- 
lity of the notice as a defence when ho is crimi- 
nally prosecuted under S. 307 (b). [B 307 C 2] 
(b) U, P. Municipalities Act 11916), S. 320 — 

Scope of, enunciated. 

Section 320 only provides for costs in appeal 

of tbe Board made in accordance 
witli S. ol8 of tho Act and has no application to 
the case of reference on conviction under S, 307. 

LP cOS C 2] 

Ilalnb AH Klian—lov Applicant. 

Mohnmma,/ Alimaf — for Opposite 
Tarty. 

Assl. Goit. Afrorate — for tho Crown. 

Order.— This is a reference ma.lo bv 
the learned Sessions Judge of Lucknow 
recommending that the conviction and 
sentonco passed on one S. Yusuf llnsain 
b^ the Special Honorary Magistrate for 
-an oflence undor S. 307 (b), linited Pro- 
vinces Municipaliti-3s .-Vet, 1916, bo set 
asido. 

On 12th September 1930, S, Yusuf 
Unsaiu gave notice in accordance with 

Ao"t S. 178, Municip.alitios 

, -piece of land belonging to him within tho 
Municipal limit . He waited for nearlv 
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five months for the order of the Board 
under S. 180 (1) of the Act. Ho then 
on Gbh February 1931 sent a written 
communication to the Board calling the 
Board s attention to their omission to 
reply to bis notice of 12bh September 

1930. He waited for nearly a month 
more and then having received no order 
from the Board he commenced the con- 
struction of the house about 3rd March 

1931. It appears that about a month 
after Yusuf Husain had made his original 
application to the Board for sanction to 
build the house, certain residents of the 
locality had objected that there was a 
right of way over the land in question 
on which the Board had considered tho 
advisability of acquiring a portion of the 
land to maintain it as a way but no com- 
munication had been made to Yusuf 
Husain. After Yusuf Husain had com- 
menced his construction the Board served 
a notice under S. 136 of the Act direct- 
ing him to s^top the construction. To this 
notice Yusuf Husain replied that the 
notice was an illegal one as, having sent 
no reply for over fifteen days to his re- 
minder under sub-S. 3. S. 180 of the Act, 
tho Board must be regarded as having 
sanctioned the building mentioned in his 
application i\nder S. 178. 

This representation was made on 9bh 
March 1931. On 20th June 1931 Yusuf 
Husain was informed that his objection 
to tho notice had been disallowed. Mean- 
while the building had been completed. 
Thereafter on 27th June 1931 the Board 
issued another notice to Yusuf Husain 
under S. 186 of the Act, requiring him to 
demolish the house that he had built. To 
this notice Yusuf Husain replied in the 
terms in which he had replied to the pre- 
vious notice. He was informed on Slsfc 
August 1931 that his objection to the 
second notice had also been disallowed. 
On 8th March 1932, the Board ordered 
his prosecution under S. 307 (b) of the 
Act for disobedience of the notice dated 
27th June 1931 to domolish the house, 
lie was convicted by the Magistrate 
under this section and fined Rs. 10. On 
an application in revision being made to 
tlio learned Sessions Judge of Lucknow, 
the learned Judge has recommended that 
tho conviction be quashed and tho sen- 
tence set aside on the ground that the 
notice in question was an illegal one and 
there was no obligation on Yusuf Husain 
to comply with it. 
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The above facts speak for themselves, 
and I am glad to find the learned Gov- 
ernment Advocate appearing to support 
the reference on the ground that the ac- 
tion of the Board is not supported by 
law and baa been very unfair to Yusuf 
Husain. Sub-S. (3), 3. 180, Municipali- 
ties Act runs as follows ; 

‘’Should the Board neglect or omit for one 
month after the leceipt of a valid notice under 
S. 178 to make and deliver to the person who has 
given such notice an order of the nature specified 
in sub'S. (1) in respect thereof, such person may 
by a written communication call the attention 
of the Board to the omission or neglect, and, if 
such omission or neglect continues for a further 
period of fifteen days, the Board shall bo deemed 
to have sanctioued the proposed work absolu- 
tely.” 

On the date therefore on which Yusuf 
Husain commenced the construction of 
his house bis position in law was preci- • 
sely the same as if he had received the 
sanction of the Board under sub-S. 1, 
S. 180. to build, the house in accordance 
tvith the application made by him under 
S. 178, and it was no longer within the 
competence of the Board to issue either 
the notice of 3rd March 1931 to stop the 
construction or the notice of 27fch June 
1931 to demolish the completed building. 
It has been contended by the learned 
counsel, who has appeared on behalf of 
the Municipal Board to oppose the re- 
ference, that as an .appeal against the 
notice under S. 186, was open to Yusuf 
Husain in accordance with S. 318 of the 
Act and he did not appeal, the ille- 
gality of the notice cannot be considered 
in the present proceedings. The learned 
counsel points out that under S. 147 of 
the previous Municipalities Act 1900, 
which corresponds with S. 307 of the 
present Act a penalty is provided for 
disbedience of 

'‘any lawful direction given by ihe Board by 
public notice . . . . or auv written notice lawfully 
issued by it . . . 

and ho concedes that if the prosecution 
had been one under the old Act, the in- 
sertion of the words “lawful” and “law- 
fully” in S. 147 of that Act would have 
entitled a person to set up the defence of 
the illegality of the notice in a prosecu- 
tion for the disobedience of a notice 
which was, in fact, illegal. He however 
contends that the omission of any such 
words as “lawful” or “lawfully” in the 
present S. 307, no longer leaves such a 
defence open to a person prosecuted for 
disobedience of a notice issued by the 


Board and that his only remedy is by 
way of an appeal against the notice under 
S. 318, There appears to me to be no 
substance in this argument. On the face; 
of it, it would be most unfair to the| 
public and completely defeat the object' 
of sub-S. (3), 3. 180, if when the Board! 
by its own laches had given the con-! 
strutivo sanction provided for in thatj 
subsection to an applicant for permis- 
sion to build, it should then be able to 
retrieve its position and withhold sanc- 
tion by issuing a notice under 3. 186 un 
warranted by the Act, If the matter bej 
examined more closely it will also be ap-‘ 
parent that the contention of the learned 
counsel for the Municipal Board has also 
no substance in law. The absence of the 
word “lawful” or lawfully” from 3. 307, 
has made no change in the law, at any 
rate for the purposes of the present case. 
Under S. 307 the notice must have been 
given “under the provisions of this Act.” 
When we turn to 3. 186, wa find that a 
notice under that section can only be 
issued, if the construction for the de- 
molition of which the notice is issued is 
considered by the Board te be an offence 
under S. 185. Under S. 185 a construc- 
tion is only an offence if it has been 
made %vithout giving the notice required 
by S. 178 'or in contravention of any 
written direction made by the Board 
under S. 180 or of any by-law, or if the 
work has been commenced before sanction 
has been given or has been deemed to 
have been given under S. 180. In the 
present case no such offence had been 
committed in respect of the construction 
in question and it would be allowing an 
abuse of the process of the Court to hold 
that the Board can have considered in 
good faith that the construction in ques- 
tion did constitute an offence under 
S. 185. 

It is therefore clear to 'me that the 
notice which has been disobeyed wasf 
not a notice given, or a notice that could, 
be given under the provisions of the Act.! 
Once the sanction of the Board was' 
deemed to have been given to the pro-i 
posed construction under sub-S. (3),! 
S. 180, the Board had no right to issue a' 
notice under S. 186. The fact that'! 
Yusuf Husain did not appeal against thej 
notice under the provisions of S. 318 of 
the Act appears to me to be quite im- 
material. The wording of that sectionj 
does not appear to 'me to be such as to' 
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preclude a person setting up the plea of 
the illegality of the notice as a defence 
when he is criminally -prosecuted under 
S. 307 (b). It can hardly have been the 
intention of the legislature in framing 
S. 318, nor does the wording of the 
section support the view, that a person 
should be debarred from setting up the 
plea of the illegality of a notice issued 
under 18o, wlien prosecuted for disobedi- 
ence thereof, however capricious, un- 
1 easonable and unwarranted by law' such 
notice may be. I should certainly feel 
most reluctant to take such a view' unless 
forced to do so by the insertion in the 
Act of such w'ords as 

‘‘in tlie absence of such appeal the order or direc- 
tion of the Board shall not be open to question in 

any Court of law.” j u u 

I accoidingly accept the reference, set 
aside the conviction of Yusuf Husain and 
acquit him of an offence under S. 307 (b), 

* ^ 1 1 ^ ^ fine if paid, 

w ill be refunded. 

The learned counsel for Yusuf [lusain 
has asked this Court to award his client 
costs against the Board under S. 320 of 
Yho Act. I wish I could do so, but 
it seems to me that S. 320 only provides 
for costs in appeal from orders of the 
Board made in accordance with S. 318 of 
the Act and therefore has no application 
to the present case. 

Befercnce' ac^'epteih 


cant. 
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Emperoi — Opposite Tarty. 

Criminal Eevn, No. Gi. of’ 1932, Dec; 

(led on 5th September 1932, against orde 

of Dist. I^fagistrato, Tartabgarh, D,'- 12t 
May 1932. 

(a) Criminal P. C. (1898), S. 197-Canvai 
sing of member, of Board day prior to elec 
tion-Defamatory statements made ore no 
in discharge of duties as members of Boon 
and no sanction is necessary 

•X ° porso 

cand against auothc 

candidate cannot reasonably bo an act done o 

dwoin the discharge of th 
duties of the members of tlio District Hoard auc 

necossarv for prose 
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of Board— Offence is committed not in dis- 
charge of c^ficial duty — No previous sanc- 
tion under S. 197 is necessary. 

If the act complained of as an offence was 
done, or purported to be done in the discharge of 
a duty laid upon the person doing the act in vir- 
tue of his official position., previous sanction is- 
required, otherwise not. 

At the time fixed for the meeting for the elec- 
tion of a Chairman of a District Board and just 
before the proceedings commenced, two members- 
pwsented a written application to the piesidinc 
officer, which was signed by nine members of the 
Board, The petition cout uned some damaging 

imputations against the character of the candi- 
date for the post. On complaint by the candidate 

against the nine members under S. 500. Penal 
Code : 

Jleld : that no previous sanction under S. 197 
was necessary it would be doing violence to 
thelanguageofS. 197 to hold that the offence 
committed by the nine members was committed 
either while acting or while purporting to act in 
the disebargo of their oflicial duty within the 
meaningof S. 197. The duty of the accused as 
members of the Board was, if they wished to op- 
pose the election to have voted against him. 
There was no other duty cast upon them in the 
matter by tho provisions of the District Bc*ard 
Act : (Gasf law (Hscussed). (p 3u C 1) 

(c) Criminal P. C. (1898), S. 197— ‘ Ofli- 
ciaj duty ** explained. 

Olhcial duty ” is something that a person 
IS under an obligation to do in virtue of his offi- 
cial capacity. [P gn o 1] 

K. D, Malaviija and A. N, IMulla — 
for Applicaut. 

Ihjder Ilusei yi — for the Crown. 

Order. — It is necessary to state 
briefly the facts that have given rise to 
these applications. A new District 
Board had been elected for the Partah- 
garh District. 8th January 1932, was 
the date fixed for the election of a chair- 
man in accordance with S. 35, E. P. Dis- 
trict Board Act (10 of 1922), B. Bhag- 
wati Prosad, Subordinate Judge of Par- 
tabgarh being appointed to preside as- 
Chairman of the meeting under sub- 
Cl. (2), S. 35- A. At the meeting Rae^ 
Bajrang Bahadur Singh, Talukdar of 
Bhadri, was proposed and seconded for 
t-he chairmanship and, as his was theonly 
name proposed, he was elected as Chair- 
man, 20 out of the 30 members of the- 
Board being present at *the time of the 
the election. Rae Krishnapal Singh, a 
member of the Board was apparently 
desirous of being himself elected as Chair- 
man. It would appear that he had not 
been able to secure suihoient supporters 
to give him any prospect of success. At- 
the time fixed for the meeting, and just 
before the proceedings commenced.. 
Mr. Rukunnudin Khan, another member 
of the Board, who was one of the sup- 
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porters of Eae Krishnapal Singh, pre- 
sented a written application to B. Bhag- 
wati Prasad, the presiding officer, which 
was signed by nine members of the Board 
including Mr. Rukuunnuddin Khan and 
Rae Krishnapal Singh. This petition 
contains some damaging imputations 
against the character of Rae Bajrang 
Bahadur Singh. After presenting this 
petition, the nine members walked out 
of the District Board Hall and took no 
part in the proceedings for the election 
of Chairman. Apparently the said per- 
sons took no further steps to have the 
election of Rae Bajrang Bahadur Singh 
declared invalid on account of the illegal 
proceedings to secure votes or to prevent 
the rival candidate from securing votes 
imputed to him in the application pre- 
sented to Babu Bhagwati Prasad. 

On 21st April 1932, Rae Bajrang Baha- 
dur Singh presented a complaint of an 
offence under S. 500, I. P. C., in a Magis- 
trate’s Court against the said nine mem- 
bers of the Board. lie also included in 
his complaint a charge that Rae Krishna- 
pal Singh and some other of the accused 
had on the day previous to the election 
■approached Thakur Chandra Bahadur 
Singh, another member of the Board, to 
join as a signatory in the application 
they intended to present and made simi- 
lar defamatory allegations against Rae 
Bajrang-Bahadur Singh to this gentle- 
man. He also included in his complaint 
a charge that on the evening previous to 
the election, Rae Krishnapal Singh and 
Mr. Rukunnuddin Khan had made simi- 
lar defamatory allegations against him to 
B. Rajendra Bahadur Singh who is not a 
member of the Board, and that after the 
election Raja Amarpal Singh, another of 
the accused, had made similar defamatory 
imputations against him to Babu Bin- 
deshwari Saran Singh and B. Rajendra 
Bahadur Singh already mentioned, neither 
of whom was a member of the Board. 
The learned Magistrate, who was seized 
of the case, came to the conclusion that 
the previous sanction of the Local Govern- 
ment was required for the prosecution of 
the accused person in accordance with 
the provisions of S. 197, Criminal P. C. 
On this ground he refused to entertain 
the complaint and dismissed it under 
S. 203 of the Code. On an appeal by 
Rae Bajrang Bahadur Singh to the Dis- 
trict Magistrate, the learned District 
Magistrate held that; no previous sanction 


of the Local Government was required 
for the prosecution of certain of the ac- 
cused for the offences alleged to hive 
been committed before and after the 
meeting. He held however that the ap- 
plication presented to Babu Bhagwati 
Prasad was presented by the nine mem- 
bers of the Board acting in the discharge 
of their official duty and therefore the 
previous sanction of the Local Govern- 
ment was required for the prosecution of 
the accused on this count. 

Rae Bajrang Bahadur Singh has ap- 
plied to this Court in revision against 
this portion of the District Magistrate’s 
order and Mr. Rukunuddin Khan and Rai 
Krishnapal Singh have applied to this 
Court in revision against the portion of 
the District Magistrate’s order holding 
that sanction was not required in respect 
of the remaining three counts. With re- 
gard to these three counts, there can be 
no question bub that the learned District 
Magistrate is right. Two of the alleged 
defamatory statements were made to 
persons who were not even members of 
the District Board ; and it is clearly im- 
possible by any stretch of language to 
hold that the acts of the accused persons 
were done or purported to be done in the 
discharge of their official duties as mem- 
bers of the District Board. Similarly 
the canvassing of Thakur Chandra Baha- 
dur Singh on the day before the election 
in order to persuade him to join in the 
application cannot reasonably be held to 
have been an act done or purporting to be 
done in the discharge of the duties of the 
accused concerned as members of the 
District Board. In my opinion therefore 
the application of Mr. Rukunuddin Khan 
and Rae Krishnapal Singh has no sub- 
stance and it is dismissed accordingly.. 
The question of the application presented 
by the nine members of Babu Bhagwati 
Prasad is not so simple, bub, after giving! 
my careful consideration to the case, I: 
am of opinion that the previous sanction! 
of the Local Government was also not re-* 
quired for the prosecution of the accused 
persons under S. 500, I. P. G., for the 
defamatory allegations alleged to be con- 
tained in that application. 

There can be no doubt that members of 
the District Board are public servants 
within the meaning of S. 197. Under 

the terms of the section when such public 
servant : 
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“is accused of any offence alleged to have been 

him while acting or purporting to 
act in the discharge of his official duly, no 
Court shall take cognizance of such offence except 
with the previous sanction of the Local Govern- 
ment.” 

A very large number of authorities 
have been cited on both sides in connexion 
with the question whether the act com. 
mifcted by the accused was committed 
while they were acting or purporting to 
act in the discharge of their official duties 
as members of the District Board. Many 
of these authorities relate to the law as it 
stood in the Criminal Procedure Codes of 
1872, 1882 and 1898, before the amend- 
ment of S. 197 was introduced by the 
Amendment Act 18 of 1923. I do not 
think that the rulings under the earlier 

Codes are of much assistance in eluci- 
dating the meaning of S. 197 as it now 
stands after the amendment of 1923 
I egree with the observati(Xi 9 of a Bench 
of the Calcutta High Court in Amanat 
Alt V. Kmperor (1) that : 

“the pro|iC>- method of approaching the matter is 
to take the language of the section as it now 
stands without reference to changes in the word- 
ing or gomparison with corresponding sections iu 
previous statutes and then to see what the appli- 
cation of it would be in the present case taking 
the laiiguane iu its ordinary and natural mean- 
ing,’’ 

Oil this view, ifc is only the cases cleoi- 
clod after the amontlmont of 1923 that 
can ho usefully referred to. None of such 
cases cited before me, nor for the matter 
of that any of tho cases under tlie earlier 
Codes that have been cited at the hear- 
inifi deals tvitli tho facts in any way 
losoinblinf; tho facts of the luesont case 
The imrport however of all tho rulings 
cited on either side, based on the wording 
of S. 197 as it now stands, is that if the 
act complained of as an olTenco was done 
or purported to ho done, in tho discharge 
of a duty laid upon tho person doing the 
act m virtue of Ins ollioial position, pre- 
vious sanction is required, otherwise not. 
Thus in Kamisetly RajaRao v. T. Rama. 

V. Sulla 

liao (3), 1 was held that whore a Chair- 
man of a Municipal Board threatened a 
voter with certain injury, if he did not 

vote for a candidate as tho Chairman 

dosnod, the protection of S. 197 could 
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mad Ismail v. Emperor ( 4 ), ifc was hold 
that;, where a member of a Municipal 
Board exercised undue influence on a sub- 
overseer of fche Board to make him buy 
bricks from fche said member and nofc from 
another person, he would not be pro- 
tected, when prosecuted by S. 197. 

On the other hand in M.L. Shivarama. 
krishna Ay, jar v. Esshappa Naidu (5) 
and 7 Gangaraju v. Feuif (6), it was 
held that sanction under S. 197 was re- 
quired for the prosecution of a Village 
Munsif or a Village Magistrate for fabri- 
cating a record in a proceeding before 
him. In Emperor v. Krishna Kant (7), 
It was hold by the late Court of theJudi- 
cia Commissioner of Oudh that sanction 
unoer S 197 was required for the prose- 
cution of a member of the District Board 
who had been duly appointed to conduct 
the sale of impounded cattle and who had 
closed the sale in the name of his own 
servant for his own benefit. In Bhagi- 
rath V. An Hamid Sahel (8), it was held 
by a single Judge of this Court that sanc- 
tion under S. 197 was required for the 
prosecution for defamation of a Subordi- 
nate Judge for making certain observa- 
tions, alleged by the complainant to be 
defamatory, in his order rejecting an ap- 
plication presented to tho Subordinate 
Judge in the course of his duties. 

In all those cases, it will be observed 
the decision turned on whether, the act 
of the public servant complained of was 
an act that formed part of his official 
duty. The preparation of the record of 
tho proceedings before a Village Munsif 
or a Village Magistrate, the closing of tho 
sale of impounded cattle by a member of 
tho District Board duly appointed on that 
behalf and the passing of orders on the 
application presented to the Subordinate 
Judge were all part of the official duty of 
the public servant concerned. They were 
thoreforo hold to bo entitled to the pro- 
tection of S. 197. The intimidation of 
voters by Chairman of a Municipal Board 
and the exercise of undue influence over 
a servant of a Municipal Board by a 

of that Board in order to seourf 
D) A. I. R. uios Lah.' 72=29 Cr7“L^’T. '511= 
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a contract for himself were no part of the 
official duty of the public servant con- 
cerned. They were therefore held not to 
be entitled to the protection of S. 197. 
Now “duty” is a well understood term. 
It is something that person is under an 
obligation to do, “official duty” is some- 
thing that a person is under an obligation 
to do in virtue of his official capacity. 
This seems to me to be the sense in which 
the expression ‘official duty” has been 
interpreted in every one of the above 
quoted cases. 

Let us apply this test to the present 
case and consider whether the presenta- 
tion of their application to B. Bhagwati 
Prasad by the nine members can be said 
to have been part of their official duty as 
members of the District Board; Clearly 
their duty as members of the Board was, 
if they wished to oppose the election, of 
Bae Bajrang Bahadur Singh, to have voted 
against him. There was no other duty 
cast upon them in the matter by the 
provisions of the District Board Act. 
B. Bhagwati Prasad was not the person 
to whom such an application should have 
been presented. His sole business was 
to preside at the meeting and carry out 
the very specific directions laid down in 
S. 35-A, District Board’Act, for conduct- 
ing the election of a Chairman. The 
members who presented the application 
did not even wait for any orders to be 
passed on their application. They simply 
walked out of the Hall and took no fur- 
ther patt in the proceedings. They did 
not follow up the application by any 
action to question the validity of Rae 
Bajrang Bahadur Singh’s election. Obvi- 
ously their action was merely a gesture. 

It seems to me that it would be doing 
violence to the language of S. 197 to hold 
that, if the act of the nine members con- 
stituted an offence, it was an offence 
committed either while acting, or while 
purporting to act, in the discharge of 
their official duty within the meaning of 
that section. In my opinion therefore 
the proBeoution of the nine members for 
defamation in respect of the subject-mat- 
ter of the application in question does 
not require the previous sanction of the 
Local Government. The application of 
Bae Bajrang Bahadur Singh is accordingly 
allowed and the Magistrate is directed 
to proceed with the disposal of the case 
according to law, 

Order ac coj'dmahi , 
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Srivastava and Kisch, JJ, 

Daulat Shall — Plaintiff — Appellant. 

V. 

Deputy Commissioner of Bahraich — 
Defendant — Respondent. 

Second Appeal No. 91 of 1930, Deci- 
ded on 8tb April 1931. 

Court of Wards Act (4 of 1912), S. 18 — ■ 
Claim not notified as sought to be made out 
in suit — Claim is deemed to be discharged. 

In a claim on a bond againefc a person whoso 
estate was under the management of Court of 
Wards it was found that the bond sued upon was 
not produced before the ^lanager undfr S. 17 nor 
was any good cau>e shown forit'^ non-prodnction. 
The bond was alleged to have been executed in 
satisfaction of a previous pro-note which also 
was not produced before the manager. The 
notice of claim stated that it \va.s due on the 
bond only. The suit was dismissed and in ap- 
peal the plaintiff contended that he was entitled 
to fall back upon the original consideration of 
money advanced on pre-uote. 

• Held: that this claim not having been notified 
it should be deemed to be discharged. [P 312 C 2} 

Ryder Eii'S2in — for Appellant. 

H. K. Ghose — for Respondent. 

Judgment.— This is a plaintiff's ap- 
peal against the judgment and decree, 
dated dlst July 1930, passed by the Sub- 
ordinate Judge of Bahraich. It arises out 
of a suit based on a simple money bond, 
dated 16th March 1921, executed by Sar.. 
dar Gulzar Singh, Taluqdar of Pipri in 
favour of the plaintiff. Sardar Gulzar 
Singh died in 1922 leaving a minor son 
Daljib Singh. For a time the estate of 
the minor was managed by his mother as 
guardian appointed by the District Judge. 
Subsequently the management was trans- 
ferred to the hands of a receiver appoint- 
ed under the Guardian and Wards Act. 
Ultimately on 5th November 1928, the 
Court of Wards assumed superinten- 
dence of the estate. The usual notifica- 
tion under S. 15, Court of Wards Act, 
was issued and the Deputy Commissioner 
of Bahraich who was the Manager of the 
Court of Wards published notices calling 
upon all petsons having claims against 
the ward or his property to notify them 
to him. The plaintiff notified his claim 
under the bond in suit by a notice, dated 
3rd January 1929, Ex. Al. He sent an- 
other notice, Ex. 13 on 7th January 
1929 which is practically to the same 
effect as the previous one. But he did not 
produce the original bond or any copy of 
it with the statement of his claim as re- 
quired by S. 17, Cl. (4). Court of Wards 
Act (4 of 1912). The Duputy Commis- 
sioner on 21st February 1929, disallow. 
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ed the plainfcitt’s claim by reason of his 
failure to produce the bond for inspection 
by him. The plaintiff instituted the 
present suit on 5th March 1929, on the 
allegation that he was going f)-om his 
village to Bahraich with the original 
bond in suit on 22nd February 1929, in 
order to produce it before the Deputy 
Commissioner on that date as he had 
been required to do by an order made 
the previous day but unfortunately drop- 
ped the bond in the way. He made a 
search for it but without success and 
lodged a report of the loss of the docu- 
ment the same day at the police station. 
He therefore alleged that he was entitled 
to produce a certified copy of the bond 
as secondary evidence of it and claimed a 
deciee on the basis of the certified copy 
produced by him. The Court of Wards 
resisted the suit on the ground that the 
plaintiff having failed to produce the 
bond before the Deputy Commissioner, 
the certified copy was inadmissible iri 
evidence. The alleged loss of the origi- 
nal was also denied. 

The learned Subordinate Judge in an 
elaborate judgment in which he has dis- 
cussed with care the entire evidence, 
oral or documentary, produced in the 
case, has found that the story told by 
the plaintiff about the loss of the origi- 
nal bond is palpably false and the plain- 
tiff has failed to prove the loss of docu- 
ment. Ho has therefore held that the 
plaintiff is not entitled to iiroduce se- 
condary evidence in support of the claim. 
He has further found that the document 
was inadmissible by reason of the provi- 
sions of S. 22, Court of Wards Act. As 
a result of theso findings he has dismissed 
the suit. The learned counsel for the 
plaintiff -api^ellant has not seriously 
disputed the findings of the learned 
Subordinate Judge' on the question 
of the loss of the original bond. He 
merely relied on the observations of 
their Lordships of the Judicial Cornmit- 
too \n Ehtiftham Ali v. Jamna Prasad 
(IJ. We think that the case is distin- 
guisliable. In the present case the plain- 
tiff had a very good motive for putting 
forward the false story about the loss of 
the bond on 22nd February, (The Court 
upheld the lower Court’s finding on this 
point and proceeded.) It follows that 
he cannot bo permitted to produce secon- 
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dary evidence of it in support of his 
claim. We have also no hesitation in 
agreeing with the learned Subordinate 
Judge that the case clearly falls within 
the terms of S. 22, Court of Wards Act, ' 
and that the plaintiff has failed to show 
any good cause for the non-production of 
the bond before the Deputy Commissioner. 

The learned counsel for the plaintiff- 
appellant has however strongly contend- 
ed that the bond in suit was executed in 
consideration of four previous pro-notes 
executed by Sardar Gulzar Singh in 
favour of the plaintiff in 1919 and 1920, 
and that oven if the bond cannot be pro- 
duced and the certified copy is inadmissi- 
ble, he is entitled to fall back on the ori- 
ginal consideration. This is an entirely 
new case which was never raised in the 
Court below. But apart from it, we are 
satisfied that such a claim based on tbe 
original consideration is also barred by 
the provisions of the Court of W^arda 
Act. It is admitted that the pro-notes 
in question were not produced before the 
Deputy Commissioner and therefore tlie 
pro-notes would be inadmissible in evi- 
dence just as much as the bond in suit by 
reason of the provisions of S, 22 of the 
Act, Confronted with this difficulty the 
learned counsel for the plaintiff asked us 
to allow him bo rely upon the debt in- 
dependent of the pro-notes. Such a 
claim also if otherwise admissible would 
be barrel by S. 18, Court of Wards 
Act. The notices issued by the plaintiff’ 
refer specifically to the loan advanced on 
IGth March 1921, and evidenced by the 
bond of that date. It is impossible to 
read these notices as having any refer- 
ence to the loan advanced under the pro- 
notes much less to any loan independent of 
them. Thus it is clear that the plaintiff 
never gave any notice to the Deputy Com- 
missioner in respect of the loan-wWhhe 
now seeks to set up independent of the! 
pro-notes. The effect of failure to notifyl 
such claims is that under S. 18, Court of 
Wards Act all such claims shall be deem- 
ed bo have been duly discharged. We 
nro therefore of opinion that the plain-1 
tiff cannot improve his position by be- 
ing allowed to fall back on the original 
consideration even if such a course were 
otherwise permissible. We are satisfied 
that the decision of the learned Subordi- 
nate Judge is correct. The appeal fails 
and is dismissed with costs, 
m.n.'r.k. Appeal dismissed. 
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Srivastava and Kisch, JJ. 

Adya Dat Bam — Judgmeab-debfcor — 
Appellant. 

V. 

Gopal Das — Decree-holder— Respon- 
dent. 

Execution Decree Appeal No. 1 of 
1931, Decided on 14'di April 1931, against 
order of Sub-Tulge, Fyzabad, D/- lOfch 
Dece-nher 1930. 

(a) Oudh Estates Act (1 of 1869), Ss. 13 
and 14 — Estate under Act bequeathed to 
possible but not immediate heir — Heir 
holds bequeathed property as estate — Civil 
Court cannot sell it — Oudh Chief Court 
RuIesfCivil). R. 130. 

So long the property continues to be govern- 
ed by the provisions of the Oudh Estates Act, it 
must be considered to form an estate or part of 
an estate as defined. 

A judgment-debtor was not the immediate heir 
of his grandf ather, who was a Talukdar and bad 
bequeathed the estate to him but he was a pos- 
sible heir. 

Held', that the judgment-debtor is clearly 
one of the persons mentioned in Cl. 2, S. 13 (A) of 
the Act and holds the bequeathed estate subject 
to the same conditions and to the same rules of 
succession as the testator, under S. 14. Amended 
Act and the civil Court has no jurisdiction to 
sell the esrate: A.I.R. 1925 Oadh 703, Dist. and 
A.I.R, 192.) Oudh 459, Foil. [P 314 C 1] 

(b) Civil P. C. (1908}, S. ll—Order with- 
out jurisdiction cannot operate as res judicata 
— Consent cannot confer jurisdiction — Oudh 
Chief Court Rules (Civil), R. 190. 

Any acquiescence or consent of parties cannot 
confer jurisdiction. Even if a debtor acquiesces 
in a previous order of the civil Court it cannot 
invest the civil Court with jurisdiction to sell 
ancestral property which is possessed exclusively 
by the Collector. The previous order being with- 
out jurisdiction cannot operate as res judicata. 

LP 314 0 2] 

K, P. Misra and Ram Bharose Lai — 
for Appellanfi. 

P. N, Ghaudhri — -for Respondent. 

Judgment. — This is the judgment- 
debtor’s appeal against the decision, 
dated 19th December 1930, of the Sub- 
ordinate Judge, Fyzabad, dismissing 
certain objections raised by him in the 
course of execution proceedings. One of 
these objections was that the property 
sought to be sold by the decree- holder, 
respondent was ancestral within the 
meaning of para. 190 of the Oudh Civil 
Rules and the execution of the decree 
Itvust therefore be transferred to * the 
Collector. 

The learned Subordinate Judge rely, 
ing on Mirza Beg v. Udit Pershad (l) 
held that the in terest of the-judgment- 

(1) A.I.R. 1925 Oudo 709=90 I.C. 779. 
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debtor by reason of S, 15, Oudh Estates 
Act 1 of 1869 has ceased to be an estate 
within the meaning of that Act, and can- 
not therefore be regarded as ancestral 
land within tiie definition contained in 
R. 190 of the Oudh Civil Rules. We 

are of opinion that the opinion of the 
learned Subordinate Judge is not correct. 

Rai Sri Ram Bahadur, the grandfather 
of the judgment-debtor was admittedly 
the heir of a talukdar and the' estate 
lield by him as such was subject to the 
provisions of Act 1 of 1869. He acquir- 
ed considerable property including the 
six villages put to sale by the decree- 
holder respondent. The Government 
Notification contained in the United Pro- 
vinces Gazette, deted 27th July 1911 at 
p. 1301 shows that he made a declaration 
under S. 32.A, Act 1 of 1869, that the 
lands and villages detailed in the sche- 
dule forming part of the Notification 
shall form part of his estate for the pur- 
pose of Act 1 of 1869 as amended by Act 
3 of 1910. The villages in dispute are 
entered at Nos. 4, 12, 13, 14, 15 and 16 
of the schedule forming part of the Noti- 
fication. Thus there can be no doubt 
that the villages in question must be 
treated as part of his estate for the pur- 
pose of the Oudh Estates Act 1 of 1869. 
On 21st May 1911, Rai Sri Ram Bahadur 
executed a will, a certified copy of which 
is on the record. Under para. 6 of this 
will ha bequeathed these villages to his 
eldest son Sitapat Ram for his life with- 
out any power of transfer. He further 
provided that after the death of Sitapat 
Ram, Adya Dat Ram, Vidya Dat Ram 
and Shanta Dat Ram, the three sons of 
Sitapat Ram, would be entitled to the 
aforementioned villages in equal shares, 
and that Adya Dat Ram will not have 
any power of transfer and will only re- 
main in possession for his life of his 
share. The learned Subordinate Judge 
has given no reasons for holding that the 
share possessed hy Adya Dat Ram in the 
villages in dispute since the death of his 
father was ggyerned by S. 15, Oudh 
Estates Act. S. 15 applies to persons 
who had not at the time when the be- 
quest took effect belonged to any of the 
classes specified in S. 14 If we turn 
back bo S. 14, we find that it applies to 
transfers or bequests made to two classes 
of persons, namely, (a) to another taluk- 
dar or grantee or his heir or legatee or 
Kb) to any of the persons mentioned in 
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Gls. (1) and (2), S. 13-A, Cl. (2), S. 13-A 
is to the following effect; 

“To a person who might, in the absence of 
other heirs, have succeeded to such estate, por- 
tion or interest under the provisions of this Act 
applicable to such estate, had the person so be- 

as to his estate at the 
time when the bequest took effect.” 

Adya Dat Ram, judgment-debtor, ia 
admittedly one of the sona of Sitapat 
Ram, who was the eldest son of Eai 8ri 
Ram Bahadur. Thus he was a grandson 
who, though not the immediate heir, was 
certainly within the category of possible 
heirs contemplated by Cl. (2), S. 13-A. 
It seems therefore to be clear beyond 
doubt that S. 14 and not S. 15 applies to 
the bequest in favour of Adya Dat Ram. 
The case is fully covered by the decision 
of a Bench of this Court in Muhammad 
\U small Khan v. Bankey Lai (2) to which 
one of us was party. In this case also 
certain property had been bequeathed by 
a fcalukdar to ono of his grandsons. The 
question arose whether the property in 
the hands of the grandson could be re- 
garded as ancestral property within the 

meaning of 01. (b). R. 190 of the Oudh 

Civil Rules. We might usefully repro- 
duce some of the observations made in 
that case: 

In our opinion, so long as tho property cou- 
Unuos to bo governed by the provisions of the 
Oudh Estates Act, it must bo considered to form 
an estate or part of an estate as defined in the 
Oudh Estates Act, but it cannot bo considered 
to bo such estate or a part of an estate when it 
ceases to be governed by that Act. The parties 
aie agreed before us that tho judgment-debtor 
appellant was not the immediate heir of his 
grand father, but there can be no doubt that ho 
was a possible heir. Ss. 14 and 15, Amended 
Oudh Estates Act, have been given retrospective 
effect. ^ 1 ho judgment-debtor is clearlv ‘a person 
who might, in tho absence of other heirs have 
succeeded to such estate or portion under tho 
provisions of the Oudh Estates Act’ and is there- 

>»enti 0 Ded in Cl. (2). 
I'Ja n ’ Estates Act. It follows that he 

quostion which had beou 

..nr s 

The case of Ammir Mirza Beg v. Udit 
Peishad (1) relied upon by the lower 
Court IS quite distinguishable inasmuch 

'vas sought to be 

sold in that case was governed by S. 15 
of the Act and had therefore ceased to be 

ZtZ, o' «'o Ooai. 

- ^learned counsel for the deoree- 
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holder respondent contended that the 
plea about the property being ancestral 
was barred by the principle of res judi- 
cata. His argument was that on llth 
November 1927, the learned Subordinate 
Judge had, in a proceeding arising out of 
a previous objection raised by the judg- 
ment-debtor, decided that the property 
was not ancestral. The learned counsel 
for the judgment-debtor sought to meet 
this contention by pointing out that sub- 
sequently the parties had made a com- 
promise and therefore it was not possible 
for the judgment-debtor to file any ap- 
peal against the said order, and con- 
sequently it could not have the force of 
res judicata. Apart from the compro- 
mise it is quite clear that the question 
involved is one of jurisdiction. It is not 
denied that the civil Court has no juris- 
diction to sell ancestral property. The 
execution of decree in the case of ances- 
tral lands must, under the provisions of 
Code of Civil Procedure read with 
R. 189 of the Oudh Civil Rules, be trans 
ferred to the Collector. If ig a well 
settled rule that any acquiescence or 
consent of parties cannot confer jurisdic- 
tion. Even if the judgment-debtor ao- 
quiesced in the wrong order of the Sub- 
ordinate Judge it cannot invest the civil 
Court with jurisdiction to sell ancestral 
property which is possessed exclusively 
by the Collector. As we are satisfied 
that the property in question forms part 
of .an estate as defined in the Oudh 
Estates Act, it must be held to be an- 
cestral land within the definition con- 
tained in Cl. (b). R. 190 of the Oudh 
Civil Rules. The learned Subordinate 
Judge had therefore no jurisdiction to 
proceed with tho execution, and the exe- 
cution of the decree must be transferred 
to the Collector, We accordingly allow 
the appeal and set aside the order of the 

lower Court. We make no order as to 
costs of the appeal. 

M N. Appeal allowed. 
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Raza and Srivastava, JJ, 

Ham Sahai and others — Appellants. 

V. 

Hujitvar Sah and others — Respondents. 

First Appeal No. 183 of 1930. Decided 
on 16th February 1931, against deoree of 

Dist. Judge, Hardoi.D/- 18th February 
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(a) Limitation Act (1908), S. 19 — Acknow- 
ledgment — Who can make, explained. 

For an acknowledgment under S. 19 it is 
enough that it is made by the party against 
whom the right is claimed or by some person 
through whom he derives his right or liability. 
Such acknowledgment is effective against the 
other party even chough it is made after party 
derives its title from the person making it. If 
the operation of S. 19 in case of acknowledgment 
made by some persons through whom a party 
derives title or liability is to be confined to ac- 
knowledgments made before such title or liabi- 
lity was derived it would be necessary to intro- 
duce words in the section which are not there: 
A.I.R. 1930 Oudh 56, lieL on. LF 31G C 2] 

lb) Transfer of Property Act (1882), S. 101 
—Scope. 

Payments made to the prior mortgagee are to 
be regarded as purchases pro-tanto of the prior 
mortgage. [P 317 C 1] 

(c) Limitation Act (1908), Art. 132 — Suit 
by sub-mortgagee claiming priority over in- 
termediate mortgagee is governed by Art. 132. 

A suit by a subsequent mortgagee paying off 
an earlier mortgage claiming priority over inter- 
mediate mortgagee is governed by Art. 132. It 
is immaterial whether the priority is claimed by 
a mortgagee or his sub-mortgagee: A, I. B. 1924 
P. C. 36, Bel. on. [P 371 C 1] 

(d) Interpretation of Statutes — Section. 

The function of the Court is to iuterpret a 

section of an Act as it stands. [P 316 C 2] 

Ryder Russain — for Appellants. 

A. P. Sen, S. C. Dass and Mohan Lai 
— for Respondents. 

Judgment. — This is a second appeal 
by the plaintiffs against the decision 
dated 18th February 1930, passed by the 
District Judge of Hardoi reversing the 
decision, dated 22nd August 1929, passed 
by the Munsif, North Hardoi. Ic arose 
out of a suit for sale on foot of a 
mortgage deed, dated 8th August 1923, 
executed by Dharam Singh, defendant 1 
in favour of Ram Sahai, plaintiff 1 and 
his brothers Rameshwar and Sheo Bakhsh 
who are represented by plaintiffs 2 to 7. 
Defendants 2 to 5 are members of the 
joint Hindu family of which defendant 1 
is the manager, Kunwar Sah, defendant 
6, was impleaded as a puisne mortgagee 
of the property in suit. 

The suit was contested by Kunwar Sah 
alone on the ground that he was a prior 
mortgagee. This contention was repelled 
by the trial Court but has found favour 
with the lower appellate Court. The 
only question which arises for decision 
in this appeal is whether Kunwar Sah is 
the prior or the subsequent mortgagee. 
The facts relevant to the determination 
of this question are not in dispute. Sadho 
Singh on 10th August 1909, executed a 
mortgage deed in favour of Khushal Sah 


for Rs. 700. The term fixed in this mort- 
gage was two years (Ex. 2). On 16tb 
May 1911, Mt. Gayani, widow of Khushal 
Sah, made a- sub-mortgage of her rights 
under the deed, Ex. 2, in favour of plain- 
tiff 1, Ram Sahai and his brothers 
Rameshwar and Sheo Bakhsh (Ex. 3). 
The deed in suit (Ex. 1) was executed on 
8th August 1923, by Dharam Singh, son 
of Sadho Singh for Es. 975, the whole of 
the consideration being appropriated in 
payment of the earlier mortgage of 10th 
August 1909 (Ex. 2). The suit which 
has given rise to this appeal was institu- 
ted on 15th January 1929 on the basis of 
the^morfcgage deed, dated 8th August 1923. 

Kunwar Sah, defendant 6, bases his 
title on two mortgages. The first of 
these, Ex. F, is dated 15th January 1910, 
and was executed by Sadho Singh in fav- 
our of Kunwar Sah for Rs. 3,000. The 
second mortgage (Ex. F-2) is dated 20th 
September 1913, and was executed bet- 
ween the same parties for Rs. 2,000 the 
balance due on that date in respect of 
Ex. F-1. It may be mentioned that 
Kunwar Sah had obtained a decree for 
sale on the basis of this latter mortgage 
on 16th March 1925. The plaintiff’s 
case was that they had been subrogated 
to the rights possessed by Khushal Sah 
under the mortgage deed, dated 10th 
August 1909, by reason of the considera- 
tion of the mortgage deed in suit having 
been applied, in payment of that mort- 
gage and thal the said rights had been 
kept alive till the date of the institution 
of the present suit by reason of an acknow- 
ledgment contained in the mortgage deed 
Ex. 1. The learned District Judge has 
held that the statement contained in the 
mortgage deed in suit cannot be treated 
as an acknowledgment of liability under 
the deed of 19(39 so as to keep it alive 
and that the plaintifls’ claim for prio- 
rity against Kunwar Sah based on the 
mortgage deed, dated 10th August 1909, 
was therefore barred by time. He has 
further found that as the plaintiffs at the 
date of the mortgage deed were also the 
sub- mortgagees in respect of the mort- 
gage deed, dated 10th August 1909 there- 
fore they could not claim priority in res- 
pect of their own previous mortgage debt 

which had been paid off by the mortgage 
in suit. 

We are of opinion that the view taken 
by the learned District Judge on both 
these points is unsound and erroneous. 
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Hig attention does not seem to have been 
drawn to a ruling of a Bench of this 
Court which fully covers the first 
point and to a ruling of their Lord- 
ships of the Judicial Committee which 
is conclusive, on the second point. 
There can he no doubt that the plain- 
tiffs’ claim to enforce priority under the 
deed Ex. 2 in this suit is governed by 
Art. 132, Lim, Act: Mahomed Ihrahiin 
Bossein Khan v. Amhika Pershad Singh 

(l). The term fixed in this mortgage 
deed as stated before was two years. 
The period prescribed by Art. 132, Lim. 
Act therefore expired on 10th August 
1923. The present suit which was in- 
stituted on 16th January 1929 would 
therefore be barred by time unless the 
plaintiffs can claim extension of limita- 
tion by reason of any acknowledgment. 

The acknowledgment relied on is con 

tamed m the deed in suit Ex. 1. In this 
deed there is a recital by Dharam Singh 
mortgagor that a sum of Rg. 975 ^vere 
due from him under the mortgage deed 
dated lObh August 1909 in favour of 
Khushal Sah, the mortgagee rights in 
respect of wliich had been mortgaged by 
^rt. Gayani widow of Khushal Sah under 
the sub-mortgage dated 16th May 1911. 
We are of opinion that this statement 
in Ex. 1 constitute a clear acknowledg- 
ment of liability in respect of the mort- 
gage deed dated 10th August 1909. In 
fact this point has not been disputed by 
the learned counsel for the defendant- 
respondent. The only contention seri- 
ously pressed in this behalf by the 
learned counsel for the respondent is 
that the acknowledgment in Question 
was made after the mortgage in favour 
of Kunwar Sah. It is contended that 
an acknowledgment made by Dharam 
Singh subsequent to the mortgage by bis 
father Sadho Singh in favour of Kunwar 
Sah should not bo regarded as an ac- 
knowledgment by a person through whom 
the defendant derives title or liability 
within the meaning of these words as 
used in S. 19. Lim. Act. The question 

13 nob altogether free from diflicuUy. A 

similar question arose in Nigah Alt 
Khanv. Aquiullah Khnv (2) a case de- 
cided by a Bench of this Court to which 
one of us was a party. It was held that 


(1) [1912] 39C;vl. 527=39 I A 6S 
49G (P. 0 ), 

(2) A. I, R. 1930 Oudh 50=124 I 
Luck. 444, 


=14 I. C. 
C. 4 35=5 


for an acknowledgment ' under S. 19, 
Lim. Act, it was enough that it was made 
by the party against whom the right is 
claimed or by some person through whom 
he derives title or liability and therefore 

the acknowledgment relied upon in that 

case was held effective against the de- 

fendants-appellants even though it was 

made after they had derived their title 
from the persons making the acknow 
ledgment. This decision is supported by 
a decision of Sir Francis Maclean, 0. J.. 
and Mitra, J.. of the Calcutta High 
Court in Krishna Chandra Saha v. 
Phai) ab Chandra Saha (3) which was 
referred to and followed. In two later" 
cases of the Calcutta High Court though 
they are cases arising under S. 20, Lim. 
Act namely, in Domi Lai Sahu v. 
Roshan Dohaxj (4) and Hem Chandra 
Vhaudhnriv, Puma Chandra Chatidhuri 
(5), the view taken in Krishna Chandra 
Saha v. Bhairab Chandra Saha (3) was 
approved and followed. The same view 
has been adopted by a Bench of the 
Allahabad High Court in Roshan Lai y. 
Kanliaiya Lai (6). 


Therefore' the view taken in Nigah 
AH Khan v. Aquiullah Khan (2) is sup- 
ported by authority and is also in conson- 
ance with the precise language of S. 19, 
Lim. Act. lithe operation of this sec-, 
tion in the case of acknowledgments madej 
by some persons through whom a party 
derives title or liability is to be confined; 
to acknowledgments made before such 
title or liability was derived it would 
be necessary to introduce words in the 
section which are not there. Our func- 
tion is only to interpret the language of 
the section as it stands. We think there- 
fore that unless the legislature inter- 
venes, we must follow the interpretation 
put upon the section in Nigah AH Khan 
V. Aquiullah Khan (2). Under the cir- 
cumstances we can see no sufficient 
grounds to refer the matter to a Full 


Bench as requested by the respondents 
for reconsideration of the decision ir 
Nigah AH v. Aquiullah Khan (1), W( 
accordingly hold that the aoknowledg< 
monb contained in the mortgage deec 
Ex. 1, is valid and extends the limita 
tion in respect of the plaintiffs’ claim t( 


(3) [19051 32 CaL 1077=9 0. W. N 868, 

(4) [19061 83 Cal. 1278=11 C. W. N. 107. 

(5) A. I. R. 1915 Cal. 6=22 I, 0, 510. 

(6) A. I. R. 1918 All. 61=41 All. 111=47 I. 0, 
845. 
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enforce priority under the deed lOfch 
August 1909. 

As regards the second point the mat- 
|ter is concluded by the decision of their 
Lordships of the Judicial Committee in 
Malireddi Ayijareddi v. Gopala Erish- 
najjya (7). Assuming that the plain- 
tiffs’ position as sub- mortgagees is identi- 
cal with the position of the mortgagee 
Khushal Sah there is no reason why 
they should not be assumed to have in- 
tended to act in the way most beneficial 
to themselves and to have kept the mort- 
gage alive to be used as a shield against 
an intermediate incumbrancer like the 
defendant-respondent. In the words of 
their Lordships of the Judicial Com- 
mittee payments made to the prior 
mortgagee are to be regarded as pur- 
chases pro tanto of the prior mortgage 
and there is nothing in law or good sense 
jto eliminate the plaintiff’s from the list 
iof possible purchasers. For the above 
reasons we allow the appeal with costs, 
set aside the decision of the lower ap- 
pellate Court and restore that of the first 
Court. The plaintiffs-appellants will re- 
cover their costs in all the Courts as 
part of the decretal amount of the mort- 
gage. 

R.K . Appeal allowed, 

(7) A. 1. R. 1924 P. 0. 36=5L I. A. 140=47 
Mad. 190=791. C. 592 (P. C.). 
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Eaza and Srivastava, JJ. 

Emperor 

V. 

Maqbool Ahmad- Khan — Accused. 

Criminal Appeal No. 295 of 1931, De- 
cided on 23rd November 1931, from 
order of Addl. Sess. Judge, Hardoi, D/- 
13th July 1931 . 

(a) Evidence Act (1872), Ss. 30 and 114, 
Ulus (b ““Statement by approver and retrac- 
ted confession do not form basis of con- 
viction unless sufficiently corroborated — 

Evidence Act. S. 133. 

A statement of an approver and a retracted 
confession of an aocusecl cannot be made the 
basis of conviction of a co-accuscd unless they 
are corroborated sufificiently by material evi- 
dence against him: A, I. B. 1929 Oudh 167 
and A, J. i?. 1932 Oudh 11, Foil. [P 3 i 9 C 1] 

(b) Penal Code {I860), S. 391 — 'Evidence 
as to identification must be looked at with 
caution. 

In dacoity cases evidence adduced as to identi- 
fication of dacoits ought not to be accepted too 
readily, but should be looked at with great 
caution: 39 T. C 296 Foil. [P 319 C 21 

(c) Criminal P. C. (1898), S. 417— Appel- 
late Court ought not to set aside acquittal 


unless judgment of lower Court is mam** 
festly wrong. 

In an appeal from acquittal, as in a trial, the 
accused must be presumed to be innocent until 
the charge against him is established, and be is 
entitled to any reasonable doubt that may exist 
as to his guilt. In addition he is entitled to the 
benefit of the opinion of the trial Court as to 
the credibility of the witnesses and is entitled 
to ask the appellate Court not to set aside the 
acquittal unless the trial Court has taken a 
perverse view of the evidence and has arrived 
at an unnatural and distorted conclusion. It is 
not the practice of the High Courts to interfere 
in an appeal from acquittal unless the judgment 
of the Court below is manifestly wrong: A. I. R, 
1922 P. C. 39; A I. R 1929 Pat. 491; A. I. R, 
1931 Oudh llG and other cases relied on. 

[P 320 C 1, 2] 

(d) Evidence Act (1872), S. 133 — Accom- 
plice — Testimony cf — Corroboration neces- 
sary. 

The corroboration necessary in order to give 
effect to the testimony of an accomplice against 
an accused person must ba with regard to cir- 
cumstances showing that the particular accused 
was connected with the crime: A. 1. R. 1932 
Oudh 11, Foil. [P 321 C 1] 

H. K, Ghose'^iox the Grown. 

E. F. Bahadurji and M. N. Telha — ' 
for Accused. 

Judgment.— Six persons were com- 
mitted to the Court of Sessions at Hardoi 
for trial in respect of an offence of 
dacoity alleged to have been committed 
at the house of Hira Chamar in village 
Narahaiya, a hamlet of Bhogiyapur, Dis-. 
trict Hardoi, on the night between 2^tb 
and 29th November 1930. The learned 
Additional Sessions Judge by his judg- 
ment dated 13th July 1931, acquitted 
four of the accused, namely, Maqbul 
Ahmad Khan, Sheo Ram, Hulas and 
Mumtaz, and convicted the other two, 
Jaswant and Bashir, under S. 395, I P.G. 
and sentenced each of them to rigorous 
imprisonment for four years. Bashir and 
Jaswant have appealed against their con- 
victions and sentences and their appeals 
are Nos. 214 and 246 of 1931 respec- 
tively. The Government has also ap- 
pealed against the acquittal of Miqbul 
Ahmad Khan and Sheo Ram and this 
appeal has been registered as Appeal 
No. 295 of 1931. The case for the pro- 
secution is that the six persons who 
were committed to the Court of Session 
together with five others, Ram Dayal, 
Ram Jaa Singh, Rohan, Raghuhar and 
Babu Lai participated in the dacoity. 
Two of them, Ram Dayal and Ram Jaa 
Singh, were not sent up for trial for want 
of evidence; Rohan and Raghuhar were 
discharged by the committing Magistrate. 
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The fifth man, Bibu Lil, was made an 
approver. 

The story told by the approver which 
substantially represents the case for the 
prosecution is that the eleven persons 
named above under the leadership of 
Maqbul Ahmad Khan conspired to com- 
mit dacoities; that on the morning of 
28th November 1930 in obedience to a 
message received from Maqbul. Babu 
■Bal came to Hardoi. Maqbul met him 

at the motor stand with a single barrel 
nreach loading gun in his hand and told 
nim to go to the railway station as all 

the comrades had gone there. He met 
Mumtaz in the railway bazar and went 

tuL waiting room where 

Eaghubar, 

Hulas, Sheo Ram and Maqbul with some 
companions whose names he did not 
know also arrived there some time later. 
Hulas and Sheo Ram stayed back pro- 

mising to come in the evening; the rest 
of them purchased tickets for Todarnur 
They met Bij^ P. W. 37. at the railway 
station and Gaya Singh P. W. 35 and 
Niaz Ah Khan, P. W. 40. in the train. 
They got down at Todarpur before 
midday. The party broke up into 
Ijatches of two and three and sat in dif- 
ferant jilaces in tho locality up to 8 p.m, 
when .Taswant, Havaldar and Ram Dayal 
came there with food. Sheo Ram and 
Hulas arrived later by tho 9 p. m. train 
when all of them took their dinner 
close to a canal bridge. Then they left 
the place for Narhaiya which was at a 
distance of ton miles fro.m there. They 
walked by the side of the canal and 
reached Narahaiya after midnight. 

They put their superfluous luggage 
under a neem tree and wont to the house 
of Hira where tho dacoity was to be 
committed. At first Hulas got on the 
wall of a cattle shod and from there he 
climbed tho north-eistern wall of Hira’s 
house. He got do.vn inside the house 
and opened the door which was towards 
the south. Maqbul and his companion 

wdiose name Babu Lai did not know re- 
mained at the outer door of the house- 
the remaining persons went inside the 

nar'^R in a chap- 

par. Raghubar lighted it and gave it to 

»dM.“ a*”*'-!*' 

SehtSfr i “‘"'J ‘lie 

W^ctl V’® they found a 

^'asket containing some clothes and 
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a small bundle of ornaments. Raghubar 
handed it over to tho companion of 
Maqbul. When they were inside tho 
house a man with a lathi attacked 
Hawaldar, but he was soon levelled to 
the ground by Bashir and Mumtaz. 
Maqbul fired his gun several times as the 
villagers had begun to gather and were 
preparing to attack. Then they decamp- 
ed and reached the neem tree where they 
picked up the clothes they had left 
there. They found one of their com- 
panions, .laswant, missing. He had 
been caught by Baldeo, P. W 26 
and Tilak. P. W. 27. They found it 
unsafe to make any attempt to rescue 
Jaswant; therefore leaving him behind 
the rest of the party made good their 
escape to Todarpur. At Todarpur Ram- 
dayal. Hulas and Hawaldar branched off 
towards their houses from the canal 
turning; the rest of them went to Todar- 
pur Railway Station and early in the 
morning boarded a train for Hardoi. On 
reaching Hardoi they separated at the 
^ilway station. On the 29th November 
Hira made a report of the armed dacoity 
committed m his house, at the police 
station of Pihani. In this report it was 
stated that the shots fired by one of the 
dacoits had wounded Tilak and Balao 
Ohamars. The complainant also handed 
into tho custody of the police Jaswant 
\vhom they had succeeded in capturing. 
Jaswant made aconfession, Ex. 14, which 
was recorded by a Magistrate on 2nd 
December 1930. Babu Lai was arrested 
on 6fch December 1930. He made a con. 
fession Ex. 10, which was recorded in 
jail on 9th December 1930. He was 
subsequently made an approver and gran- 
ted a conditional pardon on his speaking 
the entire truth. Sheo Ham was arrested 
on 8th December 1930. He also made a 
confession Ex. 15, which was recorded 
by a Magistrate on llth December 1930, 
T^Iaqbul was arrested on 5th December 
and Bashir on 6th December 1930. 

The learned counsel for the accused 
have not disputed before us that a dacoity 
did really take place as set up by the pro- 
secution. We need not therefore refer 
to the evidence which establishes beyond 
all doubt the factum of dacoity* The only 
question in controversy in the appeals 
before us is as regards the identity of 
parsons who participated in the crime. 
We will now deal with each of the three 
appeals in the order of their numbers. 
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Criminal Appeal No. 211 of 1931. — 
This is an appeal by Jaswant who was 
arrested on the spot. He adnaitted that 
he was caught on the spot at the time of 
the dacoity but pleaded that he had 
nothing bo do with it and was on his way 
to village Manjihya; that he was mistaken 
as one of the dacoits and was caught by 
the villagers. He has nob examined any 
witness in support of his defence. The 
evidence of Hira, P. W. 23, Baldeo 
P.W, 26, Tilak, P. W. 27,Chaturi, P. W. 
28 and Jeorkhin, P. W, 29, establish be- 
yond the shadow of a doubt that he was 
one of the party of dacoits. He also 
made a confession (Ex. 14), which though 
it has been found to be false in some 
particulars, is effective against him. His 
counsel pointed out that ho was 50 years 
old and that he had no lathi in his hand 
when he was caught in the house. We 
are unable to draw any inference about 
his innocence from either of these facts. 
He also appealed to us for reduction of 
sentence but in our opinion the sentence 
of four years inflicted by the lower Court 
is not by any means excessive. This ap- 
peal must therefore fail. 

Criminal Appeal No. 246 of 1931. — 
The case against Bashir, who is the ap- 
pellant in this appeal rests on the con- 
fessions of Babu Lai, approver and Sheo 
Ram. The confession made by Sheo Ram 
was retracted before the committing 
Magistrate. It is nob disputed that the 
statement of the approver or the retrac- 
ted confession of Sheo Ram cannot be 
made the basis of conviction unless they 
are corroborated sufificiently by material 
evidence against the co-accused: see Sheo 
Ratan v. Emperor (l) and Jai Singh v. 
Emperor (2). The corroboration relied 
upon by the lower Court consists of the 
fact of the appellant Bashir having been 
identified by Hira, P. W. 23 and Chaturi, 
P. W. 28, in jail, before the committing 
Magistrate and before the Court of Ses- 
sion. Hira claims to have seen him in 
the house when the dacoity was being 
committed and Chaturi says he saw hi m 
running away from the distance of two 
or four paces. Admittedly there was no 
moon at the time when the dacoity was 
committed. It is also admitted that 
Bashir has prominent marks of leuco- 

(1) A. I. R. 1929 Oudh 167=114 I. C. 771=30 

Ct. Ij. J. 360. 

(2) A. I, R. 1932 Oudh 11=1932 Or. 0. 43= 

136 I. 0. 321=33 Or. L. J. 287. 


derma on his hands and legs. No doubt 
when the identification was carried out 
in jail, the Magistrate who conducted 
the proceedings took the precaution of 
getting Bashir and the other persons to 
cover up their legs but it is not suggested 
that the hands were also covered up. It 
may be noted that Hira when he made 
the report did not mention that he had 
recognized any of the dacoits. This re- 
port shows that he himself did nob recog- 
nize any of the dacoits on that occas’on. 
In dacoity cases evidence adduced as to 
identification of dacoits ought not to be 
accepted too readily, bub should be looked 
at with great caution: see Kalin v. Em~' 
Ijeror (3). 

Taking all the circumstances into con- 
sideration we are of opinion that the 
identification made by Hira and Chaturi 
is of little value. All the four assessors 
were unanimous in holding that Bashir 
was nob guilty. Wo think that this ver- 
dict is correct. This appeal must there- 
fore ba allowed. 

Appeal No. 295 of 1931. — This is the 
Government appeal against the acquittal 
of Maqbul Ahmad Khan and Sheo Ram. 
Before we discuss the evidence against 
each of these persons, it will be con- 
venient to consider the grounds which 
would justify interference by us in such 
a case. In most of the civilized countries 
a verdict of acquittal once given in favour 
of an accused is final. Bub in this coun- 
try S. 417, Criminal P. 0., allows an 
appeal against an order of acquittal passed 
by auy Court other than a High Court. 
However such an appeal can be enter- 
tained only at the instance of the Local 
Government. The object clearly is to 
prevent private persons from questioning 
orders of acquittal from personal motives. 
The restriction of the right of appeal to 
the Local Government is intended to in- 
sure that motions for such appeals should 
be made only when there has been a grave 
miscarriage of justice. Bub the Code 
does nob lay down any special rules for 
dealing with such appeals. So far as 
the Statute law goes, it makes no distinc- 
tion between a Government appeal from 
an acquittal and a convict’s appeal against 
his conviction. Yet the High Courts in 
this country, in view of well-recognized 
principles of criminal jurisprudence have 
always insisted that the Public Prosecu- 
t or must make out strong and co^’ent 

{JS} [1917] 18 Or. L. J. 456=^17072967" 
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grounds to justify interference with a 
judgment of acquittal. One of the car- 
dinal principles of criminal law is that 
an accused is presumed to be innocent 
until his guilt is established. If there is 
any room for reasonable doubt, the ac- 
cused must have the benefit of it. It is 
also a well-established principle which 
has been frequently applied both in civil 
and criminal cases that on questions of 
fact the trial Court which has the op- 
portunity of seeing the witnesses is in a 
much_ better position to judge of their 
veracity than Court of appeal and the 
ppellate Court should therefore beslow to 
cimer from the opinion of the trial Judge 

uni testimony 

>t. Simi- 

much principle applicable as 

Jf all he can show is nicely balanced calcu- 

ndp°n? possibilities of the 
Jii lgnient on cither the one side or the other 

being right be has not succeeded {Nahakishore 
Mandal v. bpendra Kishore Mandal 

The position therefore is considerably 
stronger in favour of the accused when 
he has succeeded in obtaining a verdict 
of acquittal in his favour from the trial 
uourt. The onus lies very heavily on the 
appellant to show that the judgment of 
the lower Court is manifestly wrong or 
unreasonahle. In Einpress of India v. 
Gayadin (b), which was referred to with 
approval in a later decision of the same 
Court in Quecn-E7npress v, Bolnnso 7 i 
T-v Lordsliips of the Allahabad 

■o 1 Court wont the length of observing 

as follows: 

s Government by 

Criminal P.O. {Act ]0 of 1872 which 

we fnllv^ and unnsunl character; and while 
Tnce in ti necessity for their exist- 

thfiv Ik equally clear that 

s .iss- 

miseiirriaso oMustic^ “‘^TU * positive 

ora Magistral' hertekenrv'w 

iSisii 
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arbitrary powers conferred on it by S. 272 The 
doing so should be limited to those instances in 
which the lower Court has so obstinately 
blundered and gone wrong as to produce a result 

mischievous at once, to the administration of 

justice and the interests of the public.’* 

In King-Emperor v. Dehoo Singh (7) 
a Bench of the Patna High Court held 
that in an appeal from an acquittal, as 
in the case of an appeal from a convic- 
tion, the appellant is entitled to invite 
the appellate Court to take a view of the 
facts different from that taken by the 
trial Court, but in an appeal from an 
acquittal, as in a trial, the accused person 
must be presumed to be innocent until 
the charge against him is established and 
he is entitled to any reasonable doubt 

that may exist as to his guilt. In addi 
tion he is entitled to the benefit of the 

opinion cf the trial Court as to the cre- 
dibility of the witnesses and is entitled 
to ask the appellate Court not to set 
aside the acquittal unless the trial Court 
has taken a perveise view of the evidence 
and has arrived at an unnatural and dis- 
torted conclusion. The matter was also 
considered by a Bench of this Court to 
which one of us was a party : Ghafoor 
Khan v, Empp.ror (8). The following 
remarks made in that case are in jjoint: 

Lastly we have to cousider the fact that it is 
not the practice of this Court to interfere with 
an order of a quitial unless the judgment of the 
Oourt below is manifestly wrong. \Yo need not 
go so far as some of the rulings which have dis- 
cussed this yoint, notably that reported in 
impress of Itidi^y.Qay'idin (5) which would 
connno all cases of decision on the facts in 
which the Court should interfere to those where 
through the incompetence, stupidity or per- 
versity of a subordinate tribunal, such unreason- 
able or distorted conclusions have been drawn 
from the evidence as to produce a positive mis- 
carriage of justice. We would merely sav that 
in such cases this Court is loath to interfere and 
will only do so if it is proved without any 
cloubt not only that the Accused person is guilty 

but that he has bceu acquitted on unreasonable 
grounds.” 

We must adhere to the practice re- 
ferred to above and adopt it as our 
guide in determining the piresent appeal. 
Maqbul Ahmad Khan: 

He is a resident of Mallawan and a 
member of the notified area oommittoe ol 
that place. His brother is also an 
Honorary Magistrate. The pritioipal 
evidence relied upon against him consists 
of the confessions of Bab u Lai, Shec 

(7) A. I. R. 1U29 rat. 491=31 Cr, L, J. 143=S 
Tat. 490=120 1. C. 643. 

(8) A. I. R, 1931 Oudh 116=1931 Cr. 0, 
2(6=131 1. G. 436=32 Cr, L. J. 694, 
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Earn and Jaswant. We agree with the 
learned Addibional Sessions Judge that 
the confession of Jaswant is valueless as 
against him. He does not mention him 
by name. All that he says 

“is that amongst tbe party of dacoits were three 
persons of Mallawan; of these one Mahomedan 
was a stout fellow who had a gnu,” 

The learned Additional Sessions Judge 
has observed that Maqbul, far from being 
stout, is just the opposite. When tbe 
identification parade was held in jail, 
Jaswant was unable to identify Maqbul. 
We must therefore reject this evidence. 

Then there remain the retracted con- 
fession of Sheo Ram and the statement 
of the approver, Babu Lai. A Bench of 
this Court recently held in Jai Singh v. 
Emperor (2) tliat the corroboration neces- 
sary in order to give effect to the testi- 
mony of an accomplice against an accused 
person must be with regard to circum- 
stances showing that the particular ac- 
cused was connected with the crime. We 
have therefore to see whether such cor- 
roboration is available in this case. (Their 
Lordships then discussed the evidence 
and proceeded as follows.) We are of 
opinion that the Government Advocate 
has failed to satisfy us that the order of 
the lower Court acquitting the two ac- 
cused Maqbul and Sheo Ram is manifestly 
wrong or that the grounds on which it 
his based its order of acquittal are un- 
reasonable. 

The result therefore is that appeal 
No. 214 is allowed, the conviction and 
sentence of Bashir are set aside and he 
is ordered to be set at liberty at once. 
Appeal No. 146 fails and the conviction 
and sentence passed against Jaswant are 
upheld. The Government Appeal No. 295 
is dismissed and the order of acjuittal 
in favour of Maqbul and Sheo Ram is 
maintained. They will be released at 
once. 

• R.M./r.k, Order aGCOrdinglg . 
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Raza and Srivastava, JJ. 

Musaheb Ali and others — Appellants. 

V. 

i/mperor— Opposite Party, 

Criminal Appeal No. 18 of 1932, De- 
cided on 13th February 1932. 

Criminal P. C. (1898), S. 164-Magistrate 
before recording confession taking every 
precaution to protect accused sinterest — Ac- 
cused making deliberate confession — Such 
confession though subsequently retracted is 
in absence of proof that it was forced, ad- 


missible in evidence and can be acted upon 
and so far as accused making the same is^ 
concerned is sufficient for his conviction — 
Murder case — Confession made deliberately 
adding to knowledge available as to cause of 
death and not contradicted by anything 
shown in evidence — Accused can be con- 
victed on the basis of his own confession; 
alone — Retracted confessien alone of ac- 
cused is not sufficient to justify conviction 
of cc-accused — Such confession standing un- 
rebutted — Accused not having any reasons- 
for falsely naming other men — His story fit- 
ting in with facts known and corroborated 
sufficiently by material evidence against co- 
accused — Such evidence is strong piece of 
evidence against co-accused — Penal Code- 
(1860J, S. 302 — Evidence A.ct, Ss. 27 and 30., 

Where a Magistrate before recording the cou- 
fessiorj of au accused takes every precaution to 
protect bis interest, namely, gives him time ta 
think over what he was going to do, warns him 
agiiust the risk that he was going to incur in 
making a confession and obtains from him a- 
cLar siat-ment that he bad not been put in fear 
or received any inducement, and then the ac- 
cused m^ikes a deliberate confession of the crime,, 
the confession, though subsequently retracted, is,, 
in tbe absence of proof that it was forced out of 
the accused by torture, or of a satisfactory ex- 
planation as to how he came to make it, if ho 
was not guilty, admissible in evidence. A man 
of sound mind and full age who makes a con- 
fession in ordinary simple language must bo- 
bound by the language of the statement and by 
its ordinary plain meaning. Tbe retracted con- 
fession of an accused person, if true, is sufficient 
for the conviction of Ibe accused even if there is- 
no corroborative evidence ; and svheu in a murder 
case a confession made by one of the accused is 
not one of those which can be considered to have 
been tutored or made under tbe influence of drugs or 
fear and is a confession which adds to the know- 
ledge which is available as to the cause of death 
in many particulars and has not been contra- 
dicted by anything which is shown in tbe evi* 
deuce, the Court is justified in convicting the ac- 
cused on the basis of his own confession alone. 
Retracted confession alone of an accused is not. 
sufficient to justify a conviction of a co-accused 
but where such confession stands unrebutted and 
there is nothing to .show that the accused had 
any reasons for naming other men falsely and 
his story fits in exactly with the facts known 
aud is corroborated sufficiently by material evi- 
dence against the co accused, the evidence is ad- 
missible and is a strong piece of evidence against 
the co-accusc-d. The corroboration need not be 
direct evidence that the accused committed the 
crime : it is sufficient if it is merely circum- 
stantial evidence cf his connexion with the 
crime : A. J. R. 1927 Oudh 17 ; A. I, R. 1929 
Oudh 1G7 and A, I. R, 1927 Oudh 3G9, Rel. on. 
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H. N. Das^ior Appellants. 

S, C. Das for H, Ghosh — for the 
Crown. 

Judgment. — Six persons, namely (l) 
Jari.aciar Dafali aged 23, (2) Musaheb Ali 
Rathan aged oO j (3) Tirbeni Brahaman 
aged 25, (4) Goley Kahar aged 24, (5)) 
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Musaheb Ali 


Bhagwati Muraoo aged 25 and (6) 
Ghhail Behari (alias Ohhailay) Dhobi 
aged 26, of village Garhi in the District 
of Bahraich have been convicted by the 
learned Additional Sessions Judge of 
Bahraich of an offence of murder under 
S. 302, I. P. C., and sentenced to death 
subject to confirmation by this Court, 
They appeal. The reference in confirma- 
tion is also before us. The charge against 
them was that they murdered Mt. Phul- 
Ivora on the night of 4th and 5th July 
1931 at a place outside the abadi of the 
village Garhi. Mt. Phulkora, who was 
related to Mt. Mohra (wife of Behari 
Pasi) and Mt. Soharta (wife of Ram Lai 
1 asij vvas the daughter of Debi Pasi of 
Garhi. She was a young girl of 17 or 18 
and was married to Chhedi Pasi of vil- 
lage, Bilas, some years ago. The gauna 
ceremony was performed about two vears 
ago and then she went to her husband’s 
house.^ However she used to visit her 
tatiior s house every now and then. The 
village Bilas is some four miles only from 
the village Garhi. Her father Debi 
brought her to his house the last time in 
the first week of June 1931, and thus she 
was living at Garhi at the time of the 
occurrence. 

The evidence on the record shows that 
the si X accused named above were carrying 
on love intrigues with the three Pasi girls'^ 
namely I\It. Phulkora, Mb Mohra and 
^Ib. bohavta. At first Jamadar accused 
contracted an illicit connexion with Mt. 
Phulkora, Musaheb Ali, accused, with Mt. 
Mohra, and Ghhail Behari accused with 
Mt. Soliarfca ; hut subsequently the three 
girls became tlie common property of all 
the six accused who were friends and asso- 
ciates. They used to meet and enjoy 
themselves at a bank called Dharamdaswa 
Tal outside the abadi of village Garhi. 
Some 12 or 13 days before the occurrence 
damadar accused invited all the three 
girls to the Dharamdaswa Tal. Mb. 
Mohra and Mt. Soharta went there, but 

mi not go for some reason or 

other. The two girls met all the six'accused 

there on that occasion. On 4th July 1931, 
the SIX accused and the three girls went 

^ land) to scrape 

g ass there in the afternoon. One Beshe- 

Mt i' j “^1®° scraping grass there. 

went I’I'ulkora 

went near Bisheshar Teli She lnnrti.«,( 

and addressed Bisheshar in a t^nl whS 
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showed her undue familiarity with him. 
Jamadar accused then gave vent to his 
suspicion that Mt. Phulkora had con- 
tracted an illicit connexion with Bishe- 
shar and so she had not come to the ao- 
cused when called on the previous occa- 
sion (i. e. 12 or 13 days before the occur- 
rence). 

He said to Mt. Mohra on that occasion 
that Mb. Phulkora must be killed. On 
return from Jabda at dusk Mt. Mohra 
and Mt. Soharta went home with the six 
accused while Mt. Phulkora went home 
with Bisheshar Teli. Bhagwati accused 
went to Mb. Mohra a few “gharis” after 
nightfall and told her that the three 
girls should come to Dharamdaswa Tal 
where they would find all the six accused. 
The three girls accordingly went there 
and found the six accused present. Jamadar 
accused then caught hold of Mt. PhliL 
kora s hand and walked away telling the 
other girls to wait there till they were 
called. The other five accused also went 
with Jamadar accused. All of them came 
back after an hour or so but Mb. 
Phulkora was not with them. Jamadar 
told Mt. Mohra and Mt. Soharta that 
they should run away. Mt. Mohra 
questioned Jamadar about Mt. Phul- 
kora and received the reply thatMt. Phul- 
kora had become badmash (dissolute) 
and so she was killed and thrown 
away. Mt. Mohra and Mt. Soharta left 
the place in fright at once. On the 
third day Mt. Mohra and Mt. Soharta 
and all the six accused met at the Dharam- 
daswa Tal again at night. The six ac- 
cused had sexual intercourse with the two 
girls on that occasion. On their way 
back home, Mt. Mohra asked Jamadar as 
to what he had done with Phulkora’a 
ornaments after killing her, Jamadar 
replied that the ornaments were at his 
house and that he would give the orna- 
ments to her and Mt. Soharta when the 
troubles* would be over. One Goley 
Pasi discovered the corpse of Mt. Phul- 
kora on 7th July near a pool. Vultures 
and wild animals had eaten up almost all 
the flesh. The lenhga’ was on the skele- 
ton and the orhni* and the shirt were 
lying by it. Some 'churls* and one bangle 
of bellmetal (phul) were also lying near 
the corpse and one bangle was found near 
the leg. Debi Pasi went there and identi- 
fied the corpse to be that of his daughter 
Mt. Phulkora. He then proceeded to the 
Bhinga police station and made the report 
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Ex. 2 there on 7th July at about 9 p. m. 
Bhinga is some ten miles from Garhi. 
(After refering to the police investiga- 
tion the confession of Jamadar and evi- 
dence regarding corroboration, the judg- 
ment proceeded). A number of deci- 
sions of this Court have laid down 
the principles on which a case of 
this nature should be approached. 

In Raj Bahadur Singh v. Emperor {l), 
it was held that where a Magistrate 
before recording the confession of an 
accused takes every precaution to protect 
his interest, namely gives him to think 
over what he was going to do, warns him 
against the risk that he was going to 
incur in making a confession and obtains 
from him a clear statement that he had 
not been put in fear or received any in. 
ducement, and then the accused makes a 
deliberate confession of the crime, the 
confession, though subsequently retracted 
is in the absence of proof that it was 
forced out of the accused by torture, or 
of a satisfactory explanation as to how 
he came to make it, if he was not guilty, 
admissible in evidence. A man of sound 
mind and full age who makes a confes- 
sion in ordinary simple language must be 
bound by the language of the statement 
and by its ordinary plain meaning. In 
Sheoratan v. Emperor (2) it was laid 
down that the retracted confession of an 
accused person if true is sufficient for 
the conviction of the accused even if 
there is no corroborative evidence and 
when in a murder case a confession made 
by one of the accused is not one of those 
which can be considered to have been 
tutored or made under the influence of 
drugs or fear and is a confession which 
adds to the knowledge which is available 
as to the cause of death in many parti- 
culars and has not been contradicted by 
anything which is shown in the evidence, 
the Court is justified in convicting the 
accused on the basis of his own confes- 
sion alone. Retracted confessions alone 
of an accused is not sufficient to justify 
a conviction of a co-accused but where 
such confession stands unrebutted and 
there is nothing to show that the ac- 
cused had any reasons for naming other 
men falsely and his story fits in exactly 
with the facts known and is corroborated 

(1) A. I. R. 1927 Oudh 17=27 Or. L. J. 1258= 
98 I. 0. 106. 

(2) A. I. R. 1929 Oudh 167=114 I. 0. 771=30 
Or. h. J. 360. 
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sufficiently by material evidence against 
the co-accused, the evidence is admissible 
and is a strong piece of evidence against 
the co-accused. In our opinion the con- 
fession of Jamadar is corroborated suffi- 
ciently against the other accused by the 
evidence of Mt. Mohra and Mt. Soharta. 
It should also be borne in mind that the 
corroboration need not be direct evidence 
that the accused committed the crime; it 
is sufficient if it is merely circumstantial 
evidence of his connexion with thecrime: 
see Ram Prasad v. Emperor (3). 

Having considered the whole evidence 
on the record and all the facts and cir- 
cumstances of the case we are of opinion 
that the learned Additional Sessions 
Judge was perfectly right in convicting 
all the six accused named above under 
S. 302, I. P. 0. We are satisfied that 
all of them were concerned in the crime. 
Now as to the sentence; Jamadar is cer- 
tainly guilty of a cruel, callous and cold- 
blooded murder. The evidence on the 
record shows that he was the prime 
mover in the affair. There are no ex- 
tenuating circumstances so far as he is 
concerned. He richly deserves the ex- 
treme penalty and has been 'rightly sen- 
tenced to death. It appears that the 
other five accused had acted under the 
influence of Jamadar. They had parti- 
cipated in the commission of the crime 
but it is not clear what part each of 
fchem had taken in the murder. We 
think the ends of justice will be met by 
imposing on them the lesser of the two 
sentences allowed by the law. The re- 
sult is that we dismiss the appeal of 
Jamadar accused, uphold his conviction, 
confirm his sentence and direct that he be 
hanged by the neck till he is dead. 
We allow the appeal of Musaheb Ali, 
Tirbeni, Goley, Bhagwati and Chhail 
Behari accused to this extent only: that 
we sentence them each to transportation 
for life. 

P.N./r.K. Order accordingly, 

(3) A. T. R. 1927 Oudh 369=106 > I. C. 721=2 
Luck. 631. 
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Eaza and KiSCll, JJ. 

Hawaldar Singh — Appellants. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 437 of 1931, De- 
cided on 15th January 1932. 

Criminal Trial — Circumstantial evidence 
niust point unmistakably to the point sought 
to be proved — Little weight should be at- 
tached to extra-judicial confession — Suspi* 
cion however great is not sufficient — Evi- 
dence Act {1872;, S. 24, 

In cases based on circumstantial evidence, that 
evidence should b? so strong as to point unmis- 
takably to the guilt of the accused, that in order 
to justify the inference of guilt the inculpatory 
facts must bo incompatible with the innocence 
o he accused and incapable of explanation upon 

any other reasonable hypothesis than that of 

heir guilt. Little importance should bo at- 
ac le to an extra-judicial confession often 
found to bolster up the circumstantial evidence 

ComVs decision 
should not however rest upon suspicion and that 

e gravest suspicion against the accused will 

of a crime unless evi- 
dence establishes it beyond doubt. 
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Uhulam Hasan— (or Appellants. 

^/i05e for the Crown. 

Judgment.— Hawaldar Singh, son of 
Matadin Singh, aged 25, and Amaldar 
bingh, son of Gogan Singh, aged 24, have 
been convicted by the learned Additional 
Sessions Judge of Bahraich, of an offence 
of murder, under S. 302, I. P. C., and 
sentenced to death subject to confirma- 
tion by this Court. They appeal. Tho 
reference in confirmation is also before 
us. Tho charge against those men was 
that they murdered Nakched Sah of 
B’hraich in tiieir village Tindwa (or 
Terwa), Basantpur, on 29th March 1931. 
Tliiit village is some four miles from tho 
Bahraich police station in the Qaisar- 
ganj Tahsil. Amaldar Singh and IJawaU 
dar Singh are cousins. Hawaldar Singh 
IS the nephew of Chandu Singh. Araal- 

dar Singh has a widowed sister, Mt. 
^lunni. 

The prosecution case may bo summed 
up as follows: 

Nakclied Sah of Bahraich had money 
dcalinf;a with tho momhers of tho family 
to which tho accused helong. He had 
'Vice attacliod and sold tho properties 

nLl« Ajaldar Sin»h aud his 

uncle Bal bingh, in execution of his decree 

some months 

wfoie tlio occunence. lie was also 
carrying on an intrigue with Mt. Munni 
10 sister of Amaldar Singh, accused, and 


a cousin sister of Hawaldar Singh, ac- 
cused. On 29th March 1931 (Sunday), 
Nakched Sah went to the house of one 
Adhin Kahar of Himarya to execute a 
warrant of attachment against him and 
got some property attached in execution 
of a decree. He then proceeded on his 
bicycle to Terwa Basantpur which is 
about a mile from Himarya. He was 
seen near Bal Singh’s house at about 
noon. Since then he has not been heard 
of. His younger brother, Bhusaili, had 
gone to Nepalganj. Bhusaili came back 
after three days aud learnt from bis 
mother that Nakched Sah had not re- 
turned home. He went to Himarya and 
Terwa Basantpur and learnt that Nak- 
ched Sah had visited Terwa Basantpur 
on 29th March 1931, No further trace 
of Nakched Sah could be found. Bhu- 
saili then made the report. Ex. 3, at the 
Bahraich police station on 1st April 1931 
at 5 p. m., about the disappearance of 
his brother Nakched Sah. Bhusaili gave 
in his report a description of the dress 
which Nakched Sah had on his person at 

the time he had left his house on a 
bicycle. 

A description of the bicycle also 
was given in the report. The police in- 
vestigation started without any unneces- 
sary delay. The house of Bal Singh and 
the river Sarju and the pools near by 
were searched, but nothing suspicious 
could be found by the police. The second 
officer of the Babraioh police station 
stayed on at Terwa for about a week. A 

few days after 29th March 193l,Ashir- 

badi of Kirtanpur was directed by his 
master. Chandu Singh uncle of Hawaldar 
Singh, accused, to plough a field at the 
distance of about two furlongs from the 
houses of Bal Singh and Chandu Singh, 
Ashirbadi noticed blood in the field but 
the field was ploughed up that day. On 
or about the 6th or 7th April, Ashirbadi 
spoke of the blood stains to Bam Autar, 
mukhia of Terwa Basantpur, The 
mukhia gave the information of the fact 
to the police. The Police Inspector, 
Mathura Singh proceeded to Kirtanpur at 
once. lie then proceeded to the field 
where blood had been noticed taking 
Ashirbadi with him. Some clols of earth 
stained with blood and some pieces of 
bones and splinters of wood were reco- 
vered from the field. These things were 
sent to the Chemical Examiner and then 
to the Imperial Serologist and it was 
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■found that the clods of earth and the 
pieces of wood were stained with human 
blood. Amaldar Singh was arrested on 
the Sth April and Hawaldar Singh on 
9bh April 1931. They were sent to the 
jail lock-up at Bahraich. One Shambhu 
Dat, Brahman of Jaiswara, was in jail in 
those days. He had been convicted 
under Ss. 325. 147 and 452, I. 'P. G., and 
sentenced to six months’ rigorous inipri- 
Honment in November 1930. la the case 
in which he was convicted he was also 
re paired to execute a bond for Rs. 250 
with two sureties to keep the peace for a 
period of one year from the date of his 
release. The term was to expire on Ist 
May 1931. His license for a gun had 
been revoked and he had also been dis- 
missed from mukhiaship after his con- 
viction. It was Fazl-ul-Rahman, the 
station officer of Payagpur, who had got 
his license revoked and had also gob him 
dismissed from mukhiaship. Shambhu 
Dab met the accused in jail on or about 
lObh or llth April 1931 and learnt from 
them that they had murdered Nakched 
Sah. He was released on Isb Mav 1931, 

V 9 

some 20 days after the accused had 
made the confession to him. He hap- 
pened to meet Fazl-ul-Kahman, bhanedar 
of Payagpur, in the Ziia Court on 2nd 
June 1931. 

In the course of conversation which he 
had with the bhanedar on that occasion 
bespoke to him of the confession made 
by the accused before him in the Bah- 
raich jail. Having given the informa- 
tion to the thanedar, he left the place 
and went to a village in the District of 
Lakhimpur. He returned home after 
twenty or twenty-five days and then the 
chaukidar took him to the Payagpur 
thana. The thanedar (Fazl-ul- Rahman) 
asked him to give the information about 
the confession to the Police Inspector. 
He agreed to do so and then the thane- 
dar took him to Bahraich bo see the 
Inspector. He gave the necessary in- 
formation to the Inspector and also to 
the Superintendent of Police. He was 
then taken by the Inspector to Mr. Mujib- 
ul-Hasan. Sub-divisional officer of Qaisar- 
ganj. His statement was recorded by 
the subdivisional officer on 27th June 
1931. In that statement he spoke of 
the confession made by the accused giv- 
ing the place of occurrence and the place 
where the dead body of Nakched Sih, 
which had been cut. to pieces and his 
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bicycle which had been broken into 
pieces had been sunk in or buried in a 
bend of the Sarju river known as Kunja 
Kooe. That place is some 2i miles from 
Tervva Basanfcpur. The subdivisional 
olficer took him to that place. Some men 
were called and sent into the river and 
then a broken cycle and a human skull 
were recovered. The skull was sent to 
the medical officer for examination and 
it was found to be the skull of an adult 
male. The bicyclo was p.lso identified to 
be the bicycle of Nakched Sah. The ac- 
cused were then sent ui) for trial. 

The evidence on which the case for the 
prosecution rests consists of the extra- 
judicial confession of the accused men- 
tioned above, and the following circums- 
tances: 

(l) The accused had grudge against 
Nakched Sah as the latter had twice at- 
tached the properties of Bal Singh and 
Amaldar Singh in execution of hisdecrees 
some months before the occurrence and 
had also conti'acbed an illicit connexion 
with Mt. Munni, the sister of Amaldar 
Singh, accused^ (2) Nakched Sah was 
last seen in the village Terwa Basanbpur 
near the houses of the accused on Sunday, 
29th March 1931. (3) Clods of earth 
stained with blood were found in the 
field of Chandu Singh, the uncle of Ha- 
waldar Singh, accused. (4) The skull of 
an adult male and the pieces of Nakched 
Sah’s broken bicycle were recovered from 
Kunja Kone, the place named by the ac- 
cused in their confession to Shambhu Dat 
in the Bahraich jail. 

It is common ground that the alleged 
confession is the backbone of the case 
against the accused. If the confession in 
question is accepted as true, the accused 
may be convicted on that confession 
alone and the circumstances mentioned 
above may be left out of consideration. 
If the confession is rejected, then the 
accused cannot be safely convicted on 
the circumstantial evidence mentioned 
above. The circumstances mentioned 
above (taken singly or collectively) are 
insufficient to bring the charge home to 
the accused. In cases based on circum 
stantial evidence that evidence should be 
so strong as to point unmistakeably to 
the guilt of the accused. The funda- 
mental rule by which the effect of the 
circumstantial evidence is to be estima- 
ted is well established. In order to 
justify the inference of guilt the in- 
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culpatory facts must be iocompatible 
with the inDocence of the accused and in- 
capable of explanation upon any other 
reasonable hypothesis than that of their 
^uilt. Thus the most important evi- 
dence in this case is the extra judicial 
confession mentioned above, and if that 
confession is rejected the remaining evi- 
dence is entirely insufficient to sustain a 
conviction. (The judgment considered 
the evidence regarding the extra judicial 
confession and proceeded). When his evi- 
dence is rejected the alleged confession 
also must be rejected. As pointed out by 
Maclean, C. J., in the case of Nazir Jha- 
Tudar V. Emperor (l): 

“as has often been said, where the case is depen- 
dent upon circumstancial evidence we often find 

a confession to bolster up that circumstantial 
evidence.” 

Little if any importance should be at- 
tached to an extra-judicial confession 
often found to bolster up the circum- 
stantial evidence on which a case de- 
pends. We think the confession before 
U3 is a confession of that very kind. 
After rejecting the confession in question 
we find that the circumstantial evidence 
mentioned above is entirely insufficient to 
sustain a conviction. However we would 
say something about the circumstantial 
evidence also. (Their Lordships then con- 
sidered the circumstances and concluded). 

In our opinion the charge is not made out 
against the accused in this case. We agree 
with the assessors and disagree with the 
learned Additional Sessions Judge in ac- 
quitting the accused. The Court’s deci- 
sion should not rest upon suspicion. -The 
gravest suspicion against the accused will 
not suffice to convict them of a crime un- 
less evidence establishes it beyond doubt. 
The result is that we allow this appeal 
and setting aside tlio convictions and 
sentences direct thatllawaldar Singh and 
Ainaldar Singh, appellants be acquitted 
and released. 

Appeal allowed, 

(1) U905J 0 0. W. N. -174=2 Or. L. 
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Wazir Hasan, G. J. and Raza, J. 
Ear Charaii Seth — Applicant. 

V. 

Md, Azizullah — Opposite Party. 

Civil Revn. No. 99 of 1931, Decided 
on 26th September 1932. 

❖ la) Civil P. C. (1908), O. 5, Rr. 9 and 27 
— Defendant public officer — Service under 
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R. 27 IS discretionary— Discretion it not 
taken away by Oudh Civil Rules, R. 138. 

The general rule as regards the service of 
summons on a defendant is R. 9, O. 6 andR. 27 
invests the Court with a discretion to effect ser- 
vice of the summons on a public servant in the 

manner provided by that rule. The exercise of 
the discretion is directed to be made on a 
balance of convenience and R. 138, Oudh Civil 
Rules has not the effect of taking away this dis- 
cretionary power from the Court: 1 I. C. 163, 

Tli 19-Scopl! 

Ibe declaration required by R. 19 is impiicit 

in the circumstances attending the service of the 

summons on its return to the Court which had 

issued it« rp QQtj n n 

(C) Civil p. c, (1908). O. 5, R. 19-Scope^ 

Where there is a verification by the affidavit 
of the servitig officer, the examination of the ser- 
ving officer is a matter of discretion with the 

[P 0 12] 

(d) Limitation Act (1908), Art 164- Due 
service Limitation starts from decree. 

Where the summons is duly served, the start- 
ing point of limitation under Cl. 8, Art. 161 is 
the date of the decree. [p 327 0 2] 

B, E. Dhaon — for Applioant. 

Gulam Hasan — for Opposite Party. 

Order, This is an application under 
S. 25, Provincial Small Cause Courts 
Act, 1887, against the order of the Judge 
of the Small Cause Court, Lucknow, 
dated 2lst November 193l. The order 
in question is an order under which an 
application praying for setting aside an 
ex parte decree dated 7th May 1931 was 
rejected. The applicant was the defendant 
in the suit in which the ex parte decree 
was passed in favour of the plaintiff of 
that suit fora sum of Rs. 579-12-0. 
In support of the present application 
three points were urged before ua by 
the learned counsel for the applicant: 
( 1 ) that the defendant being in the 
service of the J3ast Ij^ian Railway 
administration and thus tTpublio servant 
the service of summons should have 
been made on him through the head 
of the office in which he is employed. 
In support of the contention provisions 
of R. 27. 0. 5, Civil P. C., and of 
R. 138 of the Oudh Civil Rules were 
relied upon and a decision of the High 
Court at Allahabad in TTa^ir Khan v. 
Naqui Yaxoar (l) was cited. Now in this 
particular case it is found by the Court 
below’ that the service of the summons 
was actually made on the defendant per- 
sonally though he refused to accept the 
delivery of the summons. The general 
rule as regards the service of su 
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on a defendant is R. 9, O. 5, Civil P. G,, 
and R. 27 invests the Court with a dis- 
cretion to effect service of the summons 
on a public servant in the manner pro- 
vided by that rule. The exercise of the 
discretion is directed to be made on a 
balance of convenience. R. 138, Oudh 
Civil Rales, has not the effect of taking 
away this discretionary power from the 
Court. Indeed it only lays down that 
a summons to a public servant 

“shall ordinarily be sent to the head of the office 
in which he is employed.” 

We are satisfied that a personal and 
direct service of the summons on the de- 
fendant was more convenient and proper 
in the circumstances of the case. R. 110, 
Oudh Civil Rules, is another rule in 
subordination to R. 27, 0. 5, Civil P. G., 
and that rule clearly prescribes the proce- 
dure of issuing a summons direct to a pub- 
lic servant. Rule 142 of the Oudh Civil 
Rules makes it perfectly clear that the 
special procedure with regard to the service 
of summons on a public servant through 
the head of the office in which is em- 
ployed will not necessarily apply to a 
case where a public servant is summoned 
as a defendant. We have carefully read 
the judgment in the Allahabad case cited 
above and are of opinion that it is in- 
applicable to the facts of this case. The 
contention is therefore rejected. The se- 
cond point urged in support of the ap- 
plication is that the provisions of O. 5, 
R. 19, Civil P. 0., and of R. 120 of the 
Oudh Civil Rules are not complied with 
inasmuch as the Court charged with the 
service of the summons did not record a 
declaration that the summons had been 
duly served. We are of opinion that 
there is no substance in this argument. 
Wa think that the declaration required 
by R. 19 is implicit in the circumstances 
attending the service of the summons on 
its return to the Court which had issued 
it. Further the Court seised of the case 
clearly recorded in its first day’s pro- 
ceedings of the trial of the case “defen- 
dant sufficiently served.” We accordingly 
reject this contention also. It was lastly 
contended that R. 19, O. 5, Civil P. 0., 
has not been complied with also in the 
matter of the verification by an affidavit 
of the serving officer and his examination 
on oath. We think that this argument 
jis also without any substance. As a 
matter of fact there is a verification by 
ithe affidavit of the serving officer and the 


examination of the serving officer isl 
again a matter of discretion with thei 
Court. In the circumstances of the case 
we are satisfied that the omission to 
examine the serving officer on oath has 
not resulted in any injustice to any of the 
parties in the case. 

It may be noted that none of the points 
urged in this Court were urged in the 
lower Court in support of the applica- 
tion for setting aside the ex parte decree. 
The application was also resisted by the 
plaintiff on the ground of bar of limita- 
tion ani the lower Court framed an 
issue in respect thereof but did not de- 
cide it. Vv^e are of opinion that the ap- 
plication is barred by limitation under 
Art. 164, Sch. 1, Lim. Act, 1903, The 
finding of the lower Court, with which 
we have agreed in the preceding portion 
of this judgment, is that the summons 
was duly served. The starting point of 
limitation under the third column of the 
said article is therefore the date of the 
decree. The decree was passed on 7fch 
May 1931. The application to set aside 
the ex parte decree was made on 15th 
July 1931, more than 39 days after the 
expiry of the period of limitation prescri- 
bed by Col. 2 of the article. The appli- 
cation is therefore dismissed with costs. 

R-K. Application dismissed. 
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Wazir Hasan, 0. J. and Raza. J. 

Bameshwar Bakhsh Singh and others 
— Defendants — Appellants. 


Balraj Ettar and Plaintiff and 

Defendants — Respondents. 

First Appeal No 48 of 1931, Decided 
on 8th April 1932, against decree of 
Nanavutty, J., D/- 16fch March 1931. 

(a) Will— Construction — Will held to have 
devised absolute estate on devisee. 

J consisted both o£ 

talukdan and nontalukdari estates. The testator 
made the will, a portion of which was to the 
following effect: 'At present I own and pos- 
sess an estate in the Pyzabad District and in 
future after the death ot my respected mother 
. . . the estates of Sultanpur, Jaunpur 

and Azamgarh also will come into my posses- 
sion and ownership: besides this any other 
estate . . which . . . might be found 
to have been owned by me,” After this descrip- 
tion of the property and of his interest therein 
the testator said “in respect of all this property 
I make a will according to the conditions below 

in favour of my high placed wife Mt. Anna- 
purna Kuar Saheba;” 
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Held: that in the above case in describing his 
own interest in the subject-matter of the devise 
the testator used the expression "I own and 
possess,” **my posstssion and ownership” and 
■^‘owned by me.” Also that the testator made 
a devise not only of the properties described by 
him with reference to geographical situations 
but also of the same interest which bo himself 
possessed in them iii favour of his wife. That 
tho words used by the testator in the will were 
of the greatest amplitude and would confer an 
absolute estate on the devisee: A. 1. li, 19^9 

-P.o. 28-!, tjp 330 0 2] 

(b) Will — Construction — Unless proved con- 
trary, devisee gets whole interest of testator 
in properly bequeathed. 

NVhero property is bequeathed to any person, 
be is entitled to the whole interest of the testa- 
tor therein, unless it appears from the will that 
only a restricted interest w’as intended for him: 
A, I. R. 1929 P. 0. 2S3, Foil, [P 331 0 1] 

(c) V/ords and Phrases-'ikrarnama”. 

Iho expression “Ikrarnama” literally means a 

deed of aoclaration» l^p 33 ^ q 

(d) Deed — Construction— Meaning doubt- 
ful— Man s own words should be taken to 
convey his own ideas. 

It is a very good mode of construing an in- 
strument to take a man’s own words when the 
meaning appears doubtful; it is a good mode of 
getting at bi.s meaning to see what he himself 
thought be had done: Williamson v. Advocate^ 
General of Scotland, 8 Eng. Rep. 641. Foil. 

[P 831 0 2] 

fe) Will — Construction — Interpretation of 
v/ill doubtful — Codicil may be referred to, to 
interpret it. 

Where interpretation of a will is doubtful the 
language of the will may be interpreted by that 
of the codicil A codicil may be referred to in 
order to show the view which tho testator him- 
self took of tho language used in his will: Case 
law discussed. [P 332 C 1] 

(f) Will — Construction — Absolute estate 
is devised by words such as *‘Malik Mustaq*\ 

Where a testator says that ho has mado his 
wife ‘ malik mustaqi’ (permanent owner) and 
that she has and will have the same “ikhtiarat 
malikana” (proprietary powers) as the testator 
himsolf has, an absolute estate tho same should 
be deemed to bo conferred: A, I. R. 1922 P. C. 
193 and 63, Ref. [P 332 0 1] 

(g) Words and Phrases— "Imlak.” 

The word "Imlak” means “property owned”. 
Tho words “landed property”do not fully convoy 
its meaning in English. [p 332 C 1) 

(h) Words and Phrases — “Rasnashin” and 
Janashin” — Terms explained. 

Rasnashin” and “Janashin” arc words of Per- 
sian language and though they arc frequently 
used in documents writtou in tho Indian Verna- 
cular Urdu they retain the same moaning as 
they convey in Persian. Tho most approuriato 
equivalents in which thoy can bo rondered for 
tho purposes of tho translation are “succossor” 
and locum tenons.” [P 332 c 21 

(i) Deed— Construction— Gift for life with 

general power of appointment amounts to 
absolute gift, 

A gift for life with a general power of appoint- 
ment should bo construed to amount to a gift 
of an absolute estate: English case law referred 

[P 383 C 2] 


(j) Will — Construction— Devisee with gene- 
ral power of transfer and appointment— 
Devisee gets absolute estate. 

Where a testator gives the devisee a general 
power of transfer and the liberty to appoint his 
or her successor the devisee gets an absolute 
estate* l^p 333 Q oi 

(k) Will— Succession— Law of inhetitance 
applicable to devisee. 

The law of inheritance applicable to a devisee 
has its course in spite of the wishes of the testa- 
tor to the coutrars: II. A. Sup. Vol 47* 
.1. I. R. 1923 P. C. IGO; A, I. R. 1J29 P. C. 283 

. LP 334 C ij 

(Ij Will— Testators in India often wish to 
restrict devolution of absolutely devised 
property. 

Attempts on tho part of a testator in India to 
restrict devolution of properties which ho be- 
queathes to a legatee absolutely and pcoventrug 
alienations of such properties are quite common. 

334 0 1] 

(m) Will — Construction — Absolute estate 
conferred — Gift over is void. 

A gift over must bo rejected as repugnant to an 
absolute estate conferred: English cases referred. 

S35 0 1] 

(n) Gift — Gift over becomes void for un- 
certainty in subject-matter of gift. 

A gift over becomes void for uncertainty in 
the subject-matter of the gift: A. 1. /i. 1923 
P. C. 193 and English cases referred, (P3 J5 0 1] 

Tej Bahadur Sapru, A P. Sen, M. H. 

Kidtoai and L, N. Shukla — for Appel- 
lants. 

Ali Zaheer^ Ghulam Imam, Kanhaiija 
Lai, Ganpat Sahai, S. N. Srivastava 
and Bhagwati Nath — for Keapondents, 

Judgment.—This is *the appeal by 
defendants 1, 4 and 5 from the decree of 
our learned brother Nanavntty, J., sit- 
ting on the original side of this Court, 
The bulk of the property in suit is 
talukdari property and it is stated in 
Sohs, A and 0 (i) of the schedules atta- 
ched to the plaint. The property descri- 
bed in Soh. B is the property which the 
last male holder of the estate in question 
acquired and the property mentioned in 
Soh. D is the property which was ac- 
quired by the last holder of the es- 
tate, Mt. Annapurna Kuar, Sohs. A 
and 0 (1) require some further eluci- 
dation. Under S. 8, Oudh Estates Act, 
1869, six lists were prescribed to be pre- 
pared within six months after tho pass- 
ing of the Act. These lists were accord- 
ingly prepared and published under S, £ 
of the Act, Under S. 10 of the sam< 
Act, persons mentioned in the lists wer( 
to be treated as talukdars or grantees ai 
the o\se may be. In List 1 at No. 13] 
and again in List 3 at No. 47 the name! 
of Babu Udres Singh and Babu Ohandre 
Singh were jointly entered as talukdar 
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■ci the estate of Meopur Dhaurwa in the 
District of Fyzabad. At a subsequent 
period of time which is not known pre- 
•cisely the estate was divided between the 
two co-ownei‘3 into the proportions of 
1-^ and 1. The larger portion went 
to the share of Babu Udres Singh as re- 
presenting the senior and the smaller 
portion was allowed to Babu Chandres 
Singh as representing the junior line. 
The allotment in these proportions was, 
it is agreed, according to a family custom. 
In the present case we are not concerned 
with the question of succession in the 
junior line. In the senior line Indersen 
Singh, son of Udres Singh, was the last 
male holder of the 1-^ shares of the es- 
tate. Babu Indersen Singh also acquired 
mostly by means of transfers large por- 
tions of another estate called "Meopur 
Baragaon entered at No. 130 of List 1 
and at No. 46 of List 3 of the lists pre- 
pared under S. 8 of the Act of 1869. 
This estate was originally owned by 
Babu Amrea Singh, who was also a des- 
cendant of the same ancestor as Babu 
Gdres Singh and Babu Chandres Singh. 
Sch. A attached to the plaint contains 
the villages of the estate of IMeopur 
Dhaurwa which had fallen on partition 
to the share of Babu Udres Singh and 
Sch. 0 (l) comprises villages and shares 
of villages which Babu Indersen Singh 
had acquired out of the estate of Mec- 
pur Baragaon. 

Bubu Indersen Singh died on 4th June 
1918 and it is common ground that he 
was succeeded in the possession of the 
properties described in Schs. A, 0 (i) and 
B by his widow, Mt. Annapurna Kuar. 
Mt. Annapurna Kuar had a two-fold title 
to the estate of her husband: (l) as the 
senior surviving widow under Cl. (7), 
S. 22 of Act 1 of 1869, as it stood before 
the amendment made by the Local Legis- 
lature in the year 1910 (U. P. Act 3 of 
1910) and (2) under the will of her hus- 
band dated 16th March 1899 (Ex. 4), 
The plaintiff, Thakurain Balraj Kuar, is 
the second widow of Babu Indersen 
Singh Tfhakurain Balraj Kuar was 
married to Babu Indersen Singh in or 
«bout the year 1909. Babu Indersen 
Singh had also left a daughter, Thaku- 
rain Brijraj Kuar surviving him born of 
Thakurain Jadunafch Kuar, who had died 
in the year 1892. The defendants to 
this suit are the five sons of Thakurain 
Brijraj Kuar. Thakurain Balraj Kuar. 

1932 0/^2 cl' 43 
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the plaintiff has also a daughter, Thaku- 
rain Hemraj Kuar. 

On 22nd November 1923 Mt. Anna- 
purna Kuar executed a will (Ex. 3). 
Tliere is no question in this case as to 
the nature of the devise contained in tlie 
will of 22Dd November 1923. Admit- 
tedly "Mt. Annapurna Kuar conferred a 
life estate on Thakurain Balraj Kuar in 
the whole of the estate in suit and on the 
determination of that estate a full and 
proprietary right in the same on Thaku- 
rain Brijraj Kuar the mother of the ae- 
fendants and Thakurain Hemraj Kuar, 
the daughter of the plaintiff, in equal 
shares. Mt. Annapurna Kuar died on 
11th June 1929. Controversy then arose 
in the Courts of Revenue between the 
plaintiff and the defendants as to the 
right of succession to the estate in suit 
and it centred on the interpretation of 
Indersen Singli’s will dated loth March 
1899 and a document styled as ikrarnama 
(deed of declaration) executed by Inder- 
sen Singh on 29fch September 19io. The 
Courts of Revenue held that under the 
dispositions made by Indersen Singh Mt. 
Annapurna Kuar had acquired a life es- 
tate only and that on the determination 
of that estate there was a gift over in 
favour of the defendants. The plaintiff 
Thakurain Balraj Kuar having been de- 
feated in the Courts of Revenue has filed 
the suit, out of which this appeal arises. 

On the question of the interpretation 
of the will of 15th March 1899 and the 
deed of declaration dated 29fch Septem- 
ber 1910 the learned trial Judge has held 
that Mt. Annapurna Kuar acquired an 
absolute estate in the subject-matter of 
the devise and that there was no gift 
over in favour of the defendants but even 
if there was it was invalid. On these 
findings the plaintiff’s suit has been de- 
creed. It will be seen from what has 
been stated above that if there is no gift 
or a valid gift in favour of the defendants 
and that even if Mt. Annapurna Kuar 
had only a life interest in the estate of 
her husband either under the will of 15th 
March 1899 or under the provisions of 
Cl, (7), S. 22, Oudh Estates Act 1869, 
the plaintiff has a title at law under 
Cl. (8) of the same section. The main 
question for decision in the appeal there- 
fore is as to whether the interpretation 
placed by the learned trial Judge on In- 
dersen Singh’s will of 15th March 1899 
is correct or not. We heard arguments 
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for several days on this question and 
took time to consider our judgment. We 
have come to the conclusion that the 
finding of the learned trial Judge should 
be affirmed. 

Before we enter into the question of 
the interpretation of the will of 15th 
March 1809 we take leave to state that 
this will is made in a high flown Urdu 
language and it is agreed that Indersen 
Singh was well versed in it. The learned 
counsel, who appeared in the appeal be- 
fore us on both sides, argued tlie question 
of the interpretation with reference to 
the original vvill and not its translation 
though the latter was looked into now 
and then with a view to discover whe- 
ther it vas correct or not in alTrospeetSi 
The learned counsel frequently appealed 
to us to bring to bear on this question 
^ knowledge of the language of the 
will. Obviously we could not but res- 
Iiond to that appeal. The Urdu language 
in Nvhich the will is made is the language 
of the testator. It is the language of the 
counsel of the parties and it so happens 
that it is the language of both of us. 
This litigation may however be carried 
further on appeal to their Lordships of 
the Judicial Committee. In this judg- 
ment therefore we would refer to the 
translation of the will incorporated in 
the judgment of the learned trial Judge, 
which was accepted to be correct for all 
practical purposes in that Court as well 
as before us : but we must, we think, 
state frankly that our own conclusions 
on the question of the interpretation of 
the will and the deed of declaration of 
29th September 1910, were materially 
affected by our knowledge of the language 
of those two documents. 

From the will read as a whole two 
circumstances of a highly significant 
nature emerge. Tlio first is the testator’s 
implicit faith and trust in his wife, Mt. 
Annapurna Kuar, to whom ho was greatly 
attached. The second is his great anxiety 
which almost dominated the whole of his 
conduct in life that in no event and under 
no circumstances should any member of 
Chandres Singh’s branch succeed to this 
estate. At the date of the will Indersen 
Singh was a young man of 27 years of 
age but had no male issue. By his first 
married wife who dad died' Indersen 

Singh had a daughter Brijraj Kuar who at 

the time of the making of the will was 
an infant about eight years old. In these 
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circumstances it is only reasonable to 
suppose that he would make a will of 
such a nature as would effectively debar 
the succession of the collateral branch 
and ensure a permanency of estate in 
Mt. Annapurna Kuar. which would enablo 
her to make provision ■ for his daughter 
and daughter’s issue or enable the daugh- 
ter and her issue to succeed by right of 
inheritance to the estate of his wife» 
Mt, Annapurna Kuar. 

The will is divided into two main parts; 
the first part may be called the preamble. 
The second part consists of seven clauses 
or conditions. The preamble describes 
the properties in the possession and 
ownership of the testator at the date of 
the will and it also refers to other pro- 
perties which he may acquire thereafter. 
These properties admittedly consist both 
ol talukdari and nontalukdari estates : 

At present I own and possess an estate in 
the Fyzabad District and in future after the 
dsatb of my respected mother .... the estates 
ofSuUanpur, Jaunpur and Azamgarh also will 
come into my possession and ownership; besides 
this any other estate which .... might be found 
to have been owned by me.” 

It is clear that in describing his own 
interest in the subject-matter of the 
devise he uses the expressions, “l own 
and possess/ my possession and owner- 
ship” and “owned by me.” After' this 
description of the property and of bis 
interest therein the testator says: 

In respect of all this property I make a will 

according to the conditions below in favour of 

my high placed wife Mt. Annapurna Kuar 
Saheba.” 

Having regard to the setting in which 
these last quoted words appear the inter- 
pretation which we place on the language 
of the will is that the testator has made 
a devise not only of the properties dea-f 
cribed by him with reference to geogra-! 
phical situations but also of the same; 
interest Nvhich he himself possessed in 
them in favour of his wife. If there were' 
nothing else in the wull there could he 
little doubt that the words used by the, 
testator in the preamble of the will are 
of the greatest amplitude and would 
confer an absolute estate on the devisee.^ 
The following observation of their Lord- 
ships of the Judicial Committee in the 
case of Kaghunath Prasad Singh v. Dtf- 
juittj Commissioner of Partalgarh (l) 
(at p. 377 of 56 I. A.) is literally appli- 
^ble to this case: 

(1) A. I. R. 1929 P. 0. 283 = 120 I. 0. 641=56 
I. A, 872=4 Luck 483 (P.C). 
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“The rule of construction embodied in S. S2, 
Succession Act of 1865, which applies to this 
will, is that where property is bequeathed to any 
person, he is entitled to the whole interest of the 
testator therein, unless it appears from the will 
that only a restricted interest was intended for 
him.“ 

It is contended on behalf of the appel- 
lants that the clauses attached to the 
devise contained in the earlier part of the 
will indicate that only a restricted in- 
terest was intended to be conferred on 
Mt. Annapurna Kuar. This argument 
naturally takes us into the question of 
interpretation of the clauses but before 
we do so we must advert to the deed of 
29th September 1910 (Ex. 1). This docu- 
ment is christened as ikrarnama which 
expression literally means a deed of 
declaration but it was agreed in the trial 
Court that it constituted a codicil to 
the will of 15th March 1899. In the 
memorandum of appeal filed by the appel- 
lants in this Court also it is described 
as a codicil. In the arguments before 
us however the le-arned counsel for the 
appellants exhibited considerable shy- 
ness in calling it a codicil. We think it 
matters very little as to what name is 
given to the document of 29th September 
1910. Its contents clearly show that 
it is a codicil. A codicil is defined both in 
Act 1 of 1869 and the Succession Act (39 
of 1925); in S, 2 of the former Act as 
such: 

“Codicil means an instrument made in rela- 
tion to a will and explaining, altering or adding 
to its dispositions. It is considered as forming 
an additional part of the will;” 

in the latter: 

“codicil moans an instrument made in relation 
to a will, and explaining, altering or adding to 
its dispositions and shall be deemed to form part 
of the will.” 

The learned trial Judge has also trans- 
lated this document in his judgment and 
his translation was accepted by both 
sides as substantially correct. Ex facie 
this deed of declaration purports to ex- 
plain the devise contained in the will of 
15th March 1899. It also makes provi- 
sion for the succession of a son born of 
the womb of Mt, x\nnapurna Kuar in 
preference to the son born of the womb 
of Thakurain Balraj Kuar even though 
the former may be younger in age than 
the latter. The deed also reiterates the 
testator’s anxiety to exclude the succes- 
sion of his uncle’s line. The testator 
further undertakes not to revoke the 
will of ISth'March 1899 under any cir- 
cumstances. This being the true nature 
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of the document, it must be treated as a 
codicil and as such it must form part of 
the will of loth March 1899 for the pur- 
poses of construction. 

In explaining the nature of the devise 
in favour of Mt. Annapurna Kuar con- 
tained in the will of 15th March 1899 
the testator says that by that will he 
has constituted Mb. Annapurna Kuar 
"malik mustaqil” (permanent owner) and 
that she has and will have the same 
“ikhtiarat malikana” (proprietary powers) 
as the testator himself has. 

On behalf of the appellants it was 
argued in relation to tho codicil that it 
contains an incorrect reference to an 
absolute estate as given by the will 
though in fact no such estate is given 
and therefore the codicil does not afi^eeb 
the nature of the estate given by the 
will. In support of the argument several 
cases, for instance Skerrati v. Oakley (2), 
Mackenzie v. Bradharij (3), Darleij v. 
Martin (l) and Lindon v. Ingram (5) 
were cited and a passage at p. 830 in 
Theobald on Wills, Edn. 8, and another 
passage in Jarman on Wills, Vol. 2, 
pp. 604 and 605 Edn. 7, were read. The 
argument on behalf of the plaintiff-res- 
pondent is that there is no question 
of an inaccurate recital of the devise 
contained in the will and the codicil 
may be referred to in order to show 
the view which the testator himself 
took of the language used in his will. 
In support of this argument the learned 
counsel for the plaintiff cited the fol- 
lowing cases : Williamson v. Advo~ 
cate^General of Scotland Lindon v, 
Ingram (5), Ormond Investment Co. v. 
F . Bet ta (l) Dari ey •y . Martin fS), 

The principle of construction involved ia 
these arguments is we think perfectly 
clear and it is this : 

“Itisa very good mode ofeonstruiug an in- 
strument to take a man’s own words when the 
meaning appears doubtful ; I think it is a good 
mode of getting at his meaning to see what he; 
himself thought he had done:” per Lord Brou- 
gham in Williamson v. Advocate-General of 
Scotland (6). 

Our own construction of the will is, as 
we have already stated, that it conferred 

(2) 101 E. R. 1094. 

(3) 55 E. R. 1036, 

(4) 138 E. R. 1368. 

(5) [1004] 2 Ch. D. 62=73 L. J. Oh. 507=90 

L. T. 502=52 W. R. 603. 

(6) 8 E. R. 641. 

f?) [1927] 2 K. B. 326=96 L. J, K. B. 634. 

(8) 138 E. R. 1368. 
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tip absolutG eaLato on Mb. Annapurna 
Kuar. The argumonba advanced on be- 
half of the apj)3l!aT;t3 when given due 
pveight may however render this inter- 
pretation doubtful. This being the situ- 
.ation, the language of the will may be 
.interpreted by that of the codicil. Ad- 
'opting the course we find no room left for 
controversy aa to the nature of the estate 
which the testator intended to confer on 
Mt. Annapurna Kuar by means of the 
devise contained in the will of 15th 
March 1899. We have already stated 
with sufficient details as to what the 
testator has said in the codicil as to the 
estate which ho had conferred on his 
wife, Mt. Annapurna Kuar, by the afore- 

on the true 

effect of the language used in the codicil 
no argument was addressed to ns on be- 
half of the appellants and we are of opi- 
inion that there is no room for any argu- 
jment The testator says that he has 
made lift. Annapurna Kuar malik mus. 

(permanent owner) and that she 
has and will have the same ikhtiarat 
mahkana (proprietary powers) as the 
testator himself h^^-Bahidas Shivdas 
V. Boi Gnlah (9) and Sasiman v. Shib 
Narot/an (10). We will now go back to 
tho clauses contained in the will. 

dauac 1. This clause again describes 
tho suhject-niatter of tho devise in words 
of sufiicient amplitude to cover tho pro- 
prietary interest of tha testator. Indeed 
one of tho words used in describing it is 
imlak (property owned). The translation 
I landed property " does not fully con- 
lyey the sense of tho word imlak. With- 
in this clause, in describing tho nature of 
tho oatalo devised in tlio earlier portion 

of tho will, the testator uses the follow- 
ing words : 

\Vilh full power of transfer of every dos- 
criptiou, ’ 

and again 

‘‘ shoniay sell any sliixroor part of tho land or 

tho cutiro estate or sho may make anv other kind 
of transfer. ” 

On behalf of the appellants it was 
argued that the expression " on the oooa- 
sion of any suitable and propor necessity 
arising restricts the estate conferred on 
Mt. Annapurna Kuar to an estate of a 
Ilmdu widow. We are unable to accept 
tjais argument. In our opinion tho ox- 

(■•') A I R. 1922 P, c. 198c=:0o 1 . c. 97 l 

(P. 0 ). 

(10) r R 1922 P. c. C3 =00 I 19.3 .. ]9 

.1. A. 2.5=1 r.it. no:, (p. c ). 
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pression relied upon simply connotes the 
wishes of the testator against an act of 

waste on the part of Mt. Annapurna Kuar 

Further, the expression in the will ig an 
follows : ® 

fiamesha is taur se qahiz tva muiasarrif 
y ciheu hi bazarurat tnuiiasib wa jaez, ’* 
(always fco remain in possession and en- 
joyment in such a manner that whenever 
any suitable and proper necessity arises 

)• Thus it is the mode of 

possession and enjoyment which is quali- 
fied by the restriction " suitable snd pro 
per necessity/* The restriction therefore 
IS a surplusage — Bala v. Jyotir^ 
moyee (11). The words descriptive of the 
interest are the words “6a tamami ikhti- 
arat intiqal liar hism' (with full powers 
of transfer of every description). It 
seems to us that the power to decide as 
to whether suitable and proper necessity 
for an alienation has arisen or not was to 
vest in the devisee, Mt. Annapurna Kuar, 
and it was never intended by the testator 
that recourse should be had to a Court of 
law for the determination of that ques- 
tion. With reference to the last portion 

of this clause it was argued on behalf of 
the appellants that the power conferred 
on Mt. Annapurna Kuar to adopt or ap. 
point anyone as her successor is merely 
equivalent to a permission to make an 
adoption as a Hindu widow according to 
Hindu law. We do not think so.. The 
words are ‘ hisi ho rasnashin wa jana- 
shin apaa muqarrar karen" (may ap- 
point anyone as her successor and locum 
toneus). Tho testator has not used the 
technical expression of Hindu lawpusp»t 
karen nor has he used the popular phrase- 
ology of gild len* ox 'mitabannakaran.* 
Rasnashin and janashin* are wordsofi 
the Persian language and though they are 
frequently used in documents written in! 
the Indian vernacular Urdu they retain 
the same meaning as they convey in 
Persian. The most appropriate equi- 
valents in which we can render them 
for tho purposes of the translation are 

successor " *'and locum tenens '* as we 
have already said. The words **anyone 
are wido enough to include a female and 
tho testator intended to include a female. 
This is amply apparent from the descrip- 
tion of tho class of persons who are ex- 
cludevd from the largest circle of “ any 
the excluded class being the male 

(n) A. I .“rTiOsT PTC. 17^=rr84 I. 0 
1. A. 270=o9 Cal. 142 (P, G.). 
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and the female issue of fclie testator s 
uncle, Chandres Singh. In the original 
of the will there are no two verbs as 
they are made to appear in the transla- 
tion '* adopt ” and ** appoint.” There is 
only one verb “ muqarrar karen ” (may 
appoint). The verb muqarrar karen ” 
is wholly inappropriate to denote the act 
of adoption according to Hindu lav/. On 
the other hand, it is singularly appropri- 
ate to denote a power of appointment. 

The status or character of the appointee 
is described by two words " rasnasliin 
woL janashin ” (successor and locum te- 
nons). It seems to us that both these 
expressions are intended to connote the 
same status and not two different char- 
acters, one of an adoptee and the other of 
an appointee. They are synonymous and 
in this will they are used as such. The 
appellants’ argument is also negatived by 
the fact that the person appointed by 
Mt. Annapurna Kuar as a successor has to 
be her successor and not of the testator 
ijanashin apna). The expression ras- 
nashin ” is also used in Cls. 2 and 4 and 
that is the only expression on which the 
argument as to the power of adoption ac- 
cording to Hindu law can with any 
plausibility rest. Obviously the ex- 
pression 7'asnashin ” should be inter- 
preted as far as possible in the same 
sense wherever it is used in the will. 
In Cl. 2 Mt. Annapurna Kuar is given 
the power to select as her rasnashiii 
(successor) and such selected person may 
be even the testator’s daughter’s son 
01 daughter. It seem to us that the very 
idea of a daughter's son being taken in 
adoption according to Hindu law would 
be wholly abhorrent to the sentiments of 
a twice-born Hindu even if we assume 
that he was ignorant of the rule of law 
that such an adoption is invalid. In Cl. 4 
the expression **rasnashi7i’' is again used. 
The clause deals with Mt. Annapurna 
Kuar’s power of transfer in favour of any- 
body and by way of amplification of that 
power she is also given the liberty to ap- 
point her successor. Here again the per- 
son appointed is to be bar successor and 
the property which is to be held by the 
transferee or the successor is described 
as her property. 

Clause 2. — In the preceding paragraph 
of this judgment this clause has partly 
been dealt with. In our opinion it ex- 
presses the testator’s wish that in the 
exercise of the power of appointment 
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given by the preceding clause his wife, 
Mt. Annapurna Kuar, may, if she likes 
{akhtiar lioga) select a person from tbei 
issue, male or female, of his daughter toi 
succeed her. The power of appointment' 
conferred by Cl. 1 and reiterated in this^ 
clause is absolutely general and can be 
exercised in favour of anybody, male or 
female, old, adult or an infant, except a 
member of the excluded class specified inj 
Cl. 1. The conferment of such a power 
is a strong indication of the testator’s in- 
tention to confer an absolute estate on: 
Mt. Annapurna Kuar. There are several' 
cases decided in England in which a gift 
for life coupled with a general power of 
appointment is construed to amount to 
a gift of an absolute estate: Bary v. 
Bree (12), Jehh \ , Tngioell (13) and B,e 
Wolston Holme Marchall v. Aizle- 
loood (14). There is one more word in 
this clause which is of great significance 
and supports the interpretation which 
we are placing on this will as a whole. 
That word is * ‘after.” This means that 
the appointment of her successor is to be 
made by means of a will and he is to 
come into possession and enjoyment of 
the estate after the death of Mt. Anna- 
purna Kuar as her devisee. All this is 
wholly inconsistent with the idea of ad- 
aption of a son to the testator according 
to Hindu law. ‘ 

With a view to test the fullest effect 
of the contention that by the use of the 
word rasnashin” the testator intended 
to confer upon Mt. Annapurna Kuar the 
IDOwer of making an adoption in the char- 
acter of a Hindu widow according to 
Hindu law, we will make the assump- 
tion that the contention is correct. Still 
beyond the assumption lies the questioa 
as to what was the nature of the estate 
conferred on Mt. Annapurua Kuar and 
the further question as to whether there 
is a gift over or not in favour of the tes- 
tator’s daughter’s sons. On the first 
question, we have no doubt that the will 
read as a whole and particularly with 
the aid of tbe codicil confarred an abso- 
lute estate on Mt. Annapurna Kuar. Itl 
may be that for his spiritual benefit and! 
for the fulfilment of natural desire on the 
part of a sonless Hindu the testator also 
authorized Mt. Annapurna Kuar to make 
an adoption according to Hindu law but 

(12) C E. R. 1225. 

(13) 44 B. R. 25. 

(14) [1S81] 43 L. T. 752=29 W. R. 414. 
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there are no words in the will indicating 
the intention of determining the estate 
conferred on I\Ic. Annapurna Kuar on 
such an adoption taking place and admit- 
tedly Mt. Annapurna Kuar has not made 
any adoption of that nature. On the latter 
question we are going to hold under Cl. .3 
of the will that there is no gift over or a 

valid gift over in favour of the testator’s 
daughter s sons. 

thf f is founded 

the defendants case of a gift over in their 

determination of the life 
Now inTt. f ^ A°“^P«rna Kuar. 

eie “ life 

Silntin “I'-e'idy rejected the 

death of Mt. Annapurna Kuar. The tes- 
tator 3 desire seems to be that the course 
of succession by inheritance on the death 
of Mt. Annapurna Knar should be the 
same as would have been his own. We 
think that there is no doubt whatsoever 
that this 13 the meaning of the clause 
under consideration. The law of inheri. 
tance applicable to Mt. Annapurna Kuar 
will however have its course in spite of 
the wishes of the testator to the con- 
itrary : Ganendra Mohan Tagore v. Gut- 
tendra Mohan Tagore (15). Lai Barn 

oarh ll'n^'T^,^ Co„iTO/s«io«er ofPartab. 
garhilG) and Raghunath Prasad Singhv. 

Conmtssioner of Partahgarh (l) 
AS observed by their Lordships of the 

lastmentioned 

^ testator in India to 

t m h t'a wbioh ho bo? 
qi oatbs to a legatee absolutely and preventinc 

ai.enatmns of such properties are quite con^^^ 

Emphasis was laid in the course of 
arguments on behalf of the plaintilY-res- 
pondent on the fact that Cl. 3 does not 
embrace the case of there being only one 

tt fa°ct 

tbl Mr ^ inference was drawn that 
— l^t^succeed ns an heir to 

^37®7i\8 (V «oug. lT'u. 

l' A 188= '8 I. 0 <1o.r=35o 

. -(,5 -20 0. 0. 257=315 .^n 
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Mt. Annapurna Knar’s stridhan property 

according to Hindu law and thus the 

estate wmuld continue.to remain impar. 

tible. The testator by this clause, the 
argument proceeds, prescribes impartibi- 
lity of the estate when there are more 
than one child of his daughter or 
daughters entitled to succeed as heirs to 
the estate of Mt. Annapurna Kuar. We 
think that there is a good deal of force 
m this argument. Daughter’s child or 
children could not succeed in the right of 
inheritance to any part of the testator’s 
esta e. The succession to the taluka 
would be regulated by the rule of male 

lineal primogeniture and in the succes- 
sion to the nontalukdari property the 
family custom will exclude the daughter’s 

issue: see the ’^Vajibnlarz of Aleopur 
Dhaurwa (Lx. A-1). This was agreed to 
°®i ® 1 sides. If the testator had devised 
on y a life estate on Mb. Annapurna Kuar 
the result would have been that immedi- 
tely on the death of Mt. Annapurna Kuar 
or at the latest on the death of his second 
wife, the plaintiff, the estate would have 
alien into the hands of a member of the 
collateral branch which branch he was 

from exclude as is again clear 

rom Cl. 5 of the will. The most effec- 

tive way to exclude that branch was to 

nfer an estate of inheritance on Mt 

Annapurna Kuar and thus enabling 

sole child of his daughter to succeed 

’’ Kuar aocor: 

ng to the law as then understood 
Bnj Indar Bahadur Singh v. Jan 
Aoer (n;, at the same time providing 
this c ause against partibility of tl 
estate by laying down the condition th 
It there are more than one child the d 
volution of the estate will be according 
the law applicable to himself. 

Another reason in support of the vie 
that Cl. 3 does not contain any gift 
in favour of the daughter’s sons is 
though on the date of the will 
daughter. M. Brijraj Kuar. was a ui 
infant bub previous to the document 
29th September 1910 three sons had b 
born to her. One would therefore 
pect that by that document the teste 
would either explain his intention of li 
mg made a gift over by 01. 3 of the i 
with specific reference to the names 
the daughter’s sons or would make afr 

jvay of a gift over in favour 

(17) 118781 5 i.X'l=i CH); 8.818=3 Sar. 

=3 Suth. 474 (P.C.), 
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those sons. He did neither. Assunaing 
that Gl, 3 contains a devise by way of ^ a 
gift over in favour of the daughter s chil- 
dren the gift over must he rejected as 
repugnant to the absolute estate which 
jwas conferred, according to our judgment, 
'on Mr. Annapurna Kuar : Homes v. God- 
so 77' (18) : Shaw V. Ford (19) Iii re : Dix~ 
on (20) In re : Ashton, Ballard v. Ashtoji 
(21), Tripurari Lai v. Jagat Tarini 
JDasi (22), Suresh Chandra v. Lalit Mo- 
han (23) and Jagmohan Singh v. Mt, 
Sheoraj Kuar (24). 

It was contended on behalf of the ap- 
pellants that an absolute estate can be 
limited by a gift over and that the latter 
holds good. In support of this contention 
the case of Comikeij v. Boioiiig Hana- 
bury (25) was cited. We have carefully 
nonsidored the decision of the House of 
Lords just now referred to and have come 
to the conclusion that it does not at all 
lay down the proposition of law for 
which it has been cited. Indeed the deci- 
sion in that ease lays down no principle 
of law at all. It turns entirely on the 
•construction of the particular will in that 
case. 

We are also of opinion that the gift 
over, if any, is void for the uncertainty 
in the subject-matter of the gift. It was 
not disputed that the gift is to take effect 
only on the happening of the contingency 
that Mt. Annapurna Kuar shall not have 
exercised her power of alienation and 
that it can take effect only in respect of 
so much of the testator’s estate as she 
does not alienate. It follows according 
to our judgment that on the date of the 
testator’s death when the gift over vests, 
though possession is deferred to the deter- 
mination of the prior life estate, the sub- 
ject-matter of the gift was altogether un- 
certain. She might have alienated the 
whole as she had the power to do. This 
clause, that is Cl. 3, opens with the con- 
dition in cas e the said wife do es not do 

(18) 44 B. R. 347. 

(19) [18781 7 Oh. D. 660=47 L, J. Ch. 531=37 
L. T. 749=26 W. R. 235. 

<20) [1903] 2 Oh. 458=72 L. J. Oh. 642=88 L. 
T. 862=51 W. R. 652. 

<21) [19201 2 Oh. 431=89 L. J. Oh. 583=124 L. 
T. :i74=65 S. J. 44, 

(22) [19131 40 Oal. 274=40 I. A, 37=17 I. 0, 
696 (P.O.), 

<23) [1916] 31 1. 0. 405. 

(24; A.I.R. 1928 Oudh 49=3 Luck 19=106 I. G. 
593 (F.B.). 

<25) [1905] A. C. 84=74 L. J. Ch. 263=92 L. T. 
211=53 W. R. 402=21 T. L. R. 252. 
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so.” It was agreed at the hearing before 
us and we think it is correct that the 
condition relates to the events specified 
both in Cl. 1 and Cl. 2. This principle 
of law is supported by a series of cases 
decided in England ; Horwood v West 
(26), Bull y. Kingston (27) and v. 

Bade (23) a n l was recently applied to an 
Indian case, Bhaidas Shivadas v. Bai Gu- 
Zac? (29), by Lord Buckmaster who re- 
ferred to the first mentioned case in his 
judgment. Also see in this connexion 
the observations of Sir Arthur Hobhouse 
in The Mussoorie Bank Limited v. Albert 
Charles Raynor (29). 

The alleged gift over fails also on an- 
other ground. It depends cn the hap- 
pening of the contingency of Mr. Anna- 
13urna Kuar not making any appointment 
in favour of any person as she was em- 
powered to do under Cl. 1 of the will. 
She has made an appointment by devis- 
ing the whole of the estate in favour of 
the plaintiff for her life and thereafter in 
favour of the plaintiff’s daughter and the 
defendants’ mother in equal shares under 
her will of 22Qd November 1923. On be- 
half of the plaintiff-respondent it was 
also argued that the gift over, if any, 
fajls for uncertainty as to the donees in 
the class mentioned in Cl. 3 and also 
by reason of the rule against perpetuity. 
We do not propose to express any opi- 
nion on this part of the learned counsel’s 
argument. 

Clause 4 is as follows : 

“If God forbid, there be no male or female 
issue even from the daughter, then the said high 
placed wife without regard to the conditions and 
limitations laid down in. Cls 2 and 3 mentioned 
in this instrument shall have power to transfer 
by any means her estate to her own family, or 
to any stranger or to adopt anyone for herself-’ 

We are of opinion that the above clause 
shows with sufficient certainty that in 
Cl. 3 the testator intended to prescribe a 
rule of inheritance to the estate of his 
wife, Mt. Annapurna Kuar, and not to 
make a gift over in favour of his daugh- 
ter’s issue .on the determination of a prior 
life estate. The contingency that there 
may be any issue, male or female, of the 
testator’s daughter is wholly indefinite 
as regards time. A child to the daughter 
may be born long after the death of Mt. 
Annapurna Kuar. Thus in her lifetime 

(26) 57 E. R. 155. 

(27) 35 B. R. 690. 

(28) 21 R. R. 284. 

(29) [1882] 4 All. 500=9 I. A. 70 (P.C.). 
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she would never bo able to exercise her 
power of transfer or appointment. On 
the other hand if the intention of the 
testator as expressed in Cl. 3 was to re- 
gulate the course of succession to the 
estate of Mt. Annapurna Kuar she would 
e in a position to know definitely durin® 
her own lifetime whether at her death 
an heir of the character described in Cls. 

3 and 4 was in existence or not. If not 
she would bo free, according to Cl. 4, to 
make a transfer of the whole of her estate 
or exercise her power of appointment in 
espoct of the same estate by means of an 
alienation or a devise. In this clause 

''I'-' 
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g t over ,n favour of the defendants- 
Fuither we also agree with the learned 
trial Judge that even if there is such t 
gift over It is void in law. The only 
point argued on both sides at the hearing 
of the appeal was the question of the in 

terpretation of the will of 15th March 

loJ9 and no other point was argued bv 
either side except that it was agreed that 
in any view of the case the plaintiff ia 
entitled to a decree in respect of the pro- 

perties mentioned in Sch. D attached to 
tne plaint. The result is that the ap- 
peal fails and is dismissed with costs. 


B.V./r.k. 


Appeal dismissed. 


Cfauie 5.— Jo our judgment this clan 
wr^rT- ® interpretation whic 
Jch^l cf- Thebranc 

the n^ht of inheritance to Inderse 
Singh s estate on intestacy. This poss 
bihty the testator has excluded by ^mal 
ing a devise of an absolute estate in favo 

of bis wife. That branch could also a< 

quire the estate under a transfer from tb 
holder of the absolute estate, that is M 
Annapurna Kuar ; but she is deprived < 
the power to make such a transfer. Tt 
hrst part of the clause clearly deals wit 
the devolution of the estate in the ri«l 
of inheritance and the devolution is rei 

trictod to the testator’s male or foma: 

issue. \ye have already pointed out t’ 

the female issue would be excluded f 

inheriting the estate by reason of 

provisions of the Oudh Estates Act 18 

and the family custom, but such an is 

could succeed as an heir to Mt. An 

purna Kuar, as we have stated elsawh 
in this judgment, 

CAiksc G.— This clause shows that 
this particular case wo need not draw 
our experience of Indian testators atta( 
mg void conditions to testamentary d 
positions ; we find e.xpressly stated he 
n the tes a or-s belief that the con 

tions which ho prescribes shall take efl: 

in spite of their illegality. 

Clause 7 requires no comment. i 
ha gronncle sUted above, we agree wi 
the finding of the learned trial Judge tl 

and thaf *^tinapurna Ku 

and that there is no devise by way of 
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^unter^ Liquidator 
Upper India Limited— 
pellant. 


of the Bank of 

Defendant — Ap- 


V. 


Abdul Ali and others 

Respondents. 


Defendants 


Second^ Appeal No. 294 of 1930, De 
oided on 31st October 1931, from deore 
o^Sub. Judge. Bara Banki, D/. 2nd Jun 

S u ‘Ij Pifoperly Act (1882 

b 103-Charge holder can enforce paymer 

charged.'" " 


“harael "h ” 01 *“ th7p7oper 
charged. If a person owning only a portion 

t^ha property is made to pay the whole amoui 

his remedy is by a suit for contribution acaii 

peisons in possession of the other portion, ^ 

[P 839 0 

j Jransfer of Property Act (•« ai 
ended by Act 20 of 1929). S. 100 - Chari 

!>«> enforced against Iran 
teree for value without notice. 


In the case of charge there is no transfer of 
any interest m the property in favour of the 
charge holder as in the case of a mortgage. A 
charge is merely a security for payment of 
inoney to bo enforced against the property 
charged. Thus from the very nature of it, as a 
general rule, a charge cannot be enforced against 
a transferee for consideration without notice In 
fact this constitutes an essential distinction bet- 
ween a mortgage and a charge. As in the case 
or a mortgage there is a transfer of interest ; a 
transferee of the mortgaged property can acquire 
oul}' the remaining interest of the mortgagor 
and IS therefore bound by the mortgage. But ia 
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the case of a charge, there being no transfer of 
interest it cannot ordinarily bo enforced against 
a transferee for value without notice : A. I, B. 
1929 Oudh 31G, Bisi. t? C 1] 

(c) Oudh Estates Act (1869), S. 33— Award 
not filed in Financial Commissioner s Court 
within six months after Act is not decree. 

When an award is not filed in the Financial 
Commissioner’s Court within six months alter 
the passing of the Act is not enforceable as a de- 
cree. Even if there is an agreement between the 
parties, and the award is binding as such on the 
parties to the submission, it canpot be regarded 

as a decree of Court. (P 339 C 2 ; P 340 G 2] 

'Bam Bharose Lai and Suraj Sakai 
for Appellant. 

Ghulam Hasan, Itilchar Husain, Hand 
Lai Tandon, Chaudhri Ehsan Husain, 
Haider Husain and Mohammad W asim 
— for Respondents. 

Judgment. — These three appeals arise 
out of three suits -which were consoli- 
dated and tried together by the learned 
Additional Munsif of Bara Banki. The 
plaintiffs in each of the three suits claimed 
a money decree for certain amounts 
alleged to constitute arrears of mainten- 
ance charged upon immovable property 
which had been sold at auction and pur- 
chased by the contesting defendant, Mr. 
H. Hunter in his capacity of Liquidator 
of the Bank of Upper India Limited (in 
liquidation). The defences raised on be- 
half of Mr. Hunter which are material 
for the purposes of these appeals were 
that the alleged maintenance did not con- 
stitute a charge on the property pur- 
chased by him, that even if it did he was 
a purchaser for .value without notice and 
as such could not be liable for its pay- 
ment and that in any case he was not 
liable for the whole of the amount 
claimed. 

The learned Munsif rejected the con- 
tentions raised in defence and decreed all 
the suits. Mr. Hunter appealed to the 
Court of the Subordinate Judge of Bara 
Banki who concurred with the view of 
the trial Court on all the points raised in 
appeal and dismissed them with costs. 
The defendant Mr. Hunter has come to 
this Court in second appeal. As the facts 
of the three suits which have given rise 
to these appeals though similar in several 
respects, are nob identically the same, we 
will deal with each appeal separately but 
before doing so it would be convenient to 
state certain facts relating to the property 
purchased by the defendant-appellant 
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which constitute coiiunon ground bet 
ween the parties. Lutf Ullah and Qa- 
landar Bakhsh were two brothers. The- 
family owned four estates. Bhiwal, Ha- 
sanpur, Khanpur and Sikandarpur. All 
these estates, under circumstances vv hich 
it is not necessary to enter into in these 
appeals, came into the posssesion of 
GhauJhri Sarfaraz Ahmad, husband of 
Mt, Bechanunniss, a daughter of Lutf 
Ullah. Chaudhri Sarfaraz Ahmad's name 
was recorded as a talukdar in respect of 
these estates in list 1 ju'epared under 
S. 8, Oudh Estates Act. 

After his death the estates came into 
possession of his widow, Mt. Bechanun- 
nissa. The latter on her death was suc- 
ceeded by her daughter Lib. Zainubun- 
nissa. After the death of Zainubunnissa 
her son Chaudhri Shafiquzzamau came in 
possession of all the aforesaid talukas. 
During most of the time that Mt. 
Beohanunnissa, Zainubunnissa and Chau- 
dhri Shafiquzzaman held the estates, the 
property remained under the super- 
intendence of the Court of Wards, Chau- 
dhri Shafiq,uzzaman in 1912 executed a 
deed of trust in favour of his son. Subse- 
quent to the execution of this deed Chau- 
dhri Shafiquzzaman and the trustees 
jointly executed five mortgage deeds in 
favour'of the Bank of Upper India Ltd., 
in respect of the aforesaid estates. Soon 
after Chaudhri Shafiquzzaman was de- 
clared an insolvent and the Deputy Com- 
missioner of Bara Banki was appointed 
receiver of the property. A few years- 
later the defendant-appellant Mr. Hunter 
as liquidator of the Bank of Upper India 
instituted a suit on the basis of the above 
mentioned mortgage deeds, and obtained a 
a decree for sale. In execution of this 
decree, on 27th September 1926, he pur- 
chased the major portion of the estates- 
including an eight annas share in village 
Karmemau. 

Second Civil Appeal No. 291 o/1930. 

This appeal arises out of a suit brought 
by Abdul Ali and Abdul Majid, descen- 
dants of Qalandar Bakhsh by his first 
wife, Mt. Bandhi. Their case was that 
Qalandar Bakhsh relinquished his moiety 
tharo in the aforesaid talukas and accept- 
ed in lieu thereof, an annuity of Rs. 400 
per anuum for himself, his wife and his 
descendants. He left two widows each 
of whom became entitled to half of bhia 
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gnzara. The plaintiffs as descendants of 
one of these widows claimed Bs. 200 as 
arrears of maintenance from March 1927 
to February 1928. They also claimed in- 
terest on these arrears at 1 per cent per 
mensem. The first contention urged in 
this appeal is, Uiat the allowance claimed 

y the plaiutiffs-respondents is not a 

charge on the talukas in question. There 
IS no written deed creating a charge hut 

the Courts below have relied on Exs. 2 

and 7 as constituting acknowledgment of 
the existence of the charge. 

Exhibit 2, dated 3rd May, is the will 
of barfaraz Ahmad. Cl. 5 of this will 
Iirovides that whatever guzara and ma- 
raat had been fixed, they are entered in 
the names of the persons entitled to them 
and in respect of the talukas they relate 
to and that they will continue to remain 
as ever and will undergo no change ex- 
cept under the rules of the British 
Indian Association. Details of these al- 
lovyances and maraat are given at the foot 
of the documerit. Under the heading “ma- 
raat taluka Bhilwal," there is an entry 
of Ks. 400 against the name of Qalandar 
Eakhsh, deceased. There is a sub-detail 
showing Rs. 200 against the names of 
each of these two widows of Qalandar 
michsh. It was argued on behalf of the 
defendant-appellant that the use of the 

word maraat and the possibility of re- 
duction in the amount of it as indicated 
by the recital contained in Cl. 5 of the 
will shows that it was merely a favour 
at the pleasure of the estate-holder, pay- 
ment of which could be withheld at 
any time. We find ourselves unable to 
accede to this argument. We are satisfied 
from a perusal of the will as a whole that 
the testator used the word "guzara” in 
lelation to persons who were entitled to 
claim maintenance under the provisions 
of the Oudh Estates Act and used the 
word maraat" in relation to other per- 
sons. Whether it be callod guzara or 
maraat in any case there can be no doubt 
that It was an allowance made payable 

1 ^ ^ ^ possibi- 

lity of reduction contemplated bv Cl. 5 

was limited to reduction in accordance 

with the rules of the British Indian Asso- 

ciation. It 13 perfectly clear that the tes- 

tator did not reserve any power in himseff 

or his l.oirs to reduce the allowances fixed 

by him under the will. 

It was also argued that the allowance 

was not heritable. In the list of persons 
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who were given allowances contained at 
the foot of the will, m the case of several 
persons mentioned in that list it was dis 

totife ' T^ allowances were 
for life. There IS no such remark against 

the name of Qalandar Bakhsh. It jg 

also significant that the allowance is 

Qalandar 

Bakhsh desceased and that in the details 

under i„, the names of his two widows 

stances into consideration we agree with 

!!n= allowance 

as clearly intended to be heritable. 

JNext It was contended that the allow. 

ance was not a charge on the property. 

of particular 

allowances has been thrown on particu- 
lar estates. obviously means that these 
allowances are to be paid out of the pro- 
fits of the specified estates. The allow- 
ance with which we are concerned in 
this appeal was thus made payable out of 
the profits of the Bhilwal estate. It must 
lerefore be held to constitute a charge 
on that estate. The fact of the allow- 
ance being a charge is further confirmed 

i^n c ®®°banunuissa dated 

15th September 1893 (Ex. 7). 01. 6 of 

this wi 1 expressly confirms the allow- 
ances detailed in the will of Chaudhri 
barfaraz Ahmad. 

The next contention of the defendant- 
appellant was that he was a purchaser 
for value without notice. That he is a 
purchaser for value cannot be gainsaid 
but we are unable to hold that he is a 
purchaser witout notice. Ex. 3 ig thb 

‘‘fi application -made by the 
plaintiffs to the sMe officer i in order to 
get their charge notified in the sale pro- 
clamation. Ex. 4 is the copy of the re- 
port of the Court of Wards made on the 
back of this application admitting that 
the plaintiffs had bean in receipt of the 
allowance of Rs. 200 from the Bhilwal 
estate. Ex. 5 is the copy of the 
order of the sale officer made in 
the presence of the vakil of the dec- 
ree-holder, Mr. Hunter, thet the 
maintenance allowance of Rs. 200 pay- 
able to the plaintiffs be notified in the 
hsb of bids relating to the Bhilwal estate. 
Ex. 6. the list of bids, shows that the 
order was carried out and the allowance 
was notified. Exs. 14 to 48 are copies of 
sale certificates obtained by Mr. Hunter 
relating to various villages of the Bhilwal 
estate in which mention is made of this 
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charge of Bs. 200 in favour of the plain- 
tiffs. Thus there is ample evidence to 
support the finding of the lower Court 
that the defendant-appellant had sutfi- 

cient notice of the charge. We must ac- 
cordingly overrule the contention. 

It is not denied by the defendant-ap- 
pellant that if he purchased the property 
with notice of the charge he is liable for 
the plaintiff’s claim. But it is contended 
that he was not the purchaser of the 
whole of the Bhilwal estate and that he 
cannot therefore be liable for the whole 
of the amount claimed. We agree with 
the learned Subordinate Judge that the 
plaintiffs are, as charge^ holders, entitled 
to enforce payment against the whole or 

‘any portion of the property charged. If 
the defendant-appellant is made to pay 
the whole amount, his remedy will lie in 
a suit for contribution against persons in 
possession of any portion of the Bhilwal 
estate which has not been purchased by 
the appellant. This disposes of all the 
contentions raise! in this appeal. The 
result is that the appeal must fail. We 
accordingly dismiss it with costs. 

Second Civil Appeal No. 293 of 1930. 
The suit which has given rise to this 
appeal was instituted by Chaudhri Nisir 
Ahmad claiming a decree for Ks. 125 
with interest thereon at 1 per cent per 
month on account of arrears of mainten- 
ance from March 1927 to February 1928. 
In case of the defendant’s failure to pay 
the amount in suit, the plaintiff claimed 
that the money be realized by sale of the 
Bhilwal estate in the hands of the defen- 
dant-appellant. Th 0 ;plaintiff’s case was 
that one Karim Bakh^h was the owner of 
twelve villages which he entrusted to 
Lutf Ullah his nephew to be held by the 
latter by way of trust, that in lieu there- 
of Karim Bakhsh was given a heritable 
guzara allowance of Bs. 300 per annum 
from the Bhilwal estate, that at the first 
regular settlement, Malik Changa son of 
Karim Bakhsh laid a claim with regard 
to the aforesaid villages and that ulti- 
mately on 5th June 1869 the British 
Indian Association gave Malik Ghanga a 
decree against Sarfaraz Ahmad for an an- 
nual cash guzara of Bs. 300. Sarfaraz 
Ahmad recognized this guzara as a charge 
in his will dated 3rd May 1870. It was 
further ratified and confirmed by Mt. Be- 
chanunnissa under her will dated 15th 
^ September 1893. This guzara allowance 
was alleged to be heritable and to be a 
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charge on the entire Bhilwal estate. The 
plaintiff who is admittedly one of the 
grandsons of Malik Changa claimed that by 
virtue of a family arrangement he had be- 
come entitled to Bs. 125 out of the above- 
mentioned allowance of Bs. 300. 

The defendant resisted the claim on 
various grounds. He pleaded that the 
guzara in question was not a charge on 
the Bhilwal 'estate and that the award by 
the British Indian Association was not 
according to law and was ultra vires. He 
further claimed to be bona fide purchaser 
for valuable consideration and without 
notice. Lastly it was pleaded that he 
could not be liable for the whole of the 
plaintiff’s claim. We agree with the] 
lower Court that the award passed by] 
the British Indian Association has not 
been shown to have been filed in the 
financial Commissioner’s Court within 
six months after the passing of the Oudh 
Estates Act and that it is not therefore] 
enforceable as a decree under S. 33, Oudh' 
Estates Act. But for reasons given byi 
us above in dealing with Second Civil 
Appeal No. 291 of 1930, we are of opinion 
that the allowance in question was recog- 
nized as a charge on the Bhilwa estate in 
the wills of Sarfaraz Ahmad and Bechan- 
unnissa. We must therefore overrule the 
defendant- appellant s contention that the 
plaintiff’s claim in respect of the arrears 
of allowance is not enforceable as a charge. 

For the reasons given in the above ap- 
peal in Abdul Ali’s case, wa must also 
hold that the guzara allowance in suit 
was heritable. It may be further pointed 
out that in 1893 the heirs of Malik 
Changa brought a suit against the Deputy 
Commissioner of Barabanki as Manager of 
the Court of Wards for arrears of the 
guzara allowance. In this suit an issue 
was raised whether the guzara in ques- 
tion was heritable or not. It was held 
that the allowance was heritable and a 
decree was passed in favour of the heirs 
of Malik Ghanga. The defendant-appel- 
lant’s contention about the guzara not 
being heritable must therefore fail. The 
next question is whether the defendant- 
appellant is or is not a purchaser without 
notice. 

The learned counsel for the plaintiff- 
respondent has been unable to refer us 
to any evidence showing that the defen- 
dant had any notice of the plaintiff’s 
charge. The plaintiff did not bake any 
steps bo have the charge notified in the 
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salo proclamation issued for the auction 
sale at which the defendant-appellant 
made the purchase. The lower appel- 
late Court also has found that the defen- 
dant-appellant is a purchaser without 
notice. We agree witli this finding. The 
learned Subordinate .Judge has however 
held that the defendant-appellant as 
successor-in-interest of Sarfaraz Ahmad 

IS bound hy the charge in sjiite of his be- 
ing a purchaser for valuable considera- 
tion without notice. We are unable to 
'accept this view of the learned Subordi- 
nate .Judge. In the case of charge there 
Its no transfer of any interest in the pro- 
perty in favour of the charge holder as 
in the case of a mortgage. A charge is 
merely a security for payment of money 
to he enforced against the property 
charged. Thus from the very nature of 
it, as a general rule, a charge cannot be 
enforced against a transferee for con- 
sideration without notice. In fact this 
constitutes an essential distinction bet- 
ween a mortgage and a charge. As in the 
,case of a mortgage there is a transfer of 
[interest ; a transferee of the mortgaged 
property can acquire only the remaining 
interest of the mortgagor and is there- 
foro bound by the mortgage. But in the 
lease of a charge, there being no transfer 
of interest, it cannot ordinarily be en- 
forced against a transferee for value 
without notice. This matter is now 
settled beyond all doubt by the provision 

m ‘ ®r> paragraph -of S. 100, 

1 . i. Act. This addition is to the fol- 
lowing otTeefc; 

"Ana save flsotherwise expressly provided bvanv 

be enforced against any property in the hands of 
a person to whom such property has been trant 

It has been argued on behalf of the 
plaintifl-respondont that this addition to 
S. 100 made by S. 50, T. P. (Amend- 
ment) Aot (20of 1929) is not applicable to 
tiie piesout case because Act 20 of lO'ig 
came into force on the first day of April 

1930 during the jiendonoy of the ap,,oal 

in the Court of the Subordinate Judge, 
s wi ;; 1 "0 1929, which euacts a 

saying clause is to the following elTeot: 
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cousequonces of any- 
thing already done or suffered hftf-*ro 

acquired, accrued or incurred be- 
fore such date : or (d) any remedy or proceedmes 
in respect of such right, title, obligation ® 

““iJ ““‘■biDg IQ any other provision of 

this Act shall render invaUd or in Ini 

of Apru" mo 13°“® before the first day 

rl. f ““y proceeding pending in 

Lourt oil that date; and any such remedy^and 

brinT-n berein referred to iSay 

continued, as the case 

may b#, as if this Act had not been passed.’* 


- .s I”™”: 

anv tr.iirsfor If n ■ ' V ‘ '‘icideuts of 

- -ir'i:;- rfSf -.s-JlSr 


It will appear from the above that 
b.OUof the Amending Act which adds the 
new clause to S. 100. T. P. Act. is not one 
of the sections enumerated in this saving 

clause. But it was contended with re- 

ference to the last part of Cl. (d), S. 63. 
tliat before the amending Act came into 
force the plaintiff had acquired the ri^-ht 
under the old law to enforce his charge 

against the defendant in spite of his beino 

a purchaser without notice, and that 
therefore the provisions of S. 50 of the 
Amending Act were inapplicable to the 
present case. In this connexion reliance 
was placed upon the decision of a Bench 
of this Court in BaziaBcgam v. Ishrat 

‘Ut uj. In this case it was held that 
where a right is charged on specific im- 
movable property either by decree or by 
contract the subsequent transferee though 
for valuable consideration and without 
notice takes it subject to that charge, and 
therefore a decree-holder purchasing 
property of his judgment- debtor at an 
auction sale cannot avoid the specific 
charge created by the debtor on the pro- 
perty purchased on the ground of his be- 
ing a bona fide purchaser without notice. 

Vi e are of opinion that the plaintiff 
cannot derive any help from this case. 
\\ e, are not prepared to accept the plain- 
tiff s contention that the charge in ques- 
tion arose under a decree of Court. We 
have already held that the award of 
the British Indian Association was not 
enforceable under S. 33, Oudh Estates 
Aot. Under the circumstances we an 
Unable to treat it as a decree. Even if i 
were possible to hold that there was ai 
ngreemout between the parties for refe 

ronce to arbitration and that the awar< 

was binding as such on the parties to thi 
submission, it cannot be regarded asa de 
oreo of Court, The conclusion reached b; 
us therefore is that in the present casi 
the charge did not arise under any deor6< 

(1) A.LK. 1929 Oudh 810=117 I.G. 405. 
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or coDbracfe and no right had accrued in 
favour of the plaintiff to enforce the 
charge against the defendant before the 

amending Act 20 of 1929 came into force. 
Even apart from the amendment made in 
S, 100, on general principles as stated 
above, the charge could not be enforced 
against the defendant-appellant when he 
has been found to bo a purchaser for 
value without notice. The result there- 
fore is that this appeal must succeed. We 
accordingly allow the appeal, set aside 
the decrees of the Courts below and dis- 
miss the plaintiff’s suit with costs in all 


the three Courts. 

Second Civil Appeal No. 295 of 1930. 

This appeal arises out of a claim by 
Shakur Bakhsh plaintiff, for Rs. 37-8-0 
on account of arrears *of guzara relating 
to three, six monthly instalments of 
Rs. 12-8-0 each which fell due in Chait 
1334 F., Kuar 1335 F. and Chait 1335 F. 
The guzara is alleged to be a charge on 
a half-share in village Kermimau and in 
case of defendant’s failure to pay it, the 
plaintiff claimed that he should be al- 
lowed to realize it by sale of the half 


share in village Kermimau. The facts of 
this suit whicli are altogetbeT^ different 
from those of the other two suits are 
that one Sakhawat Bibi, widow of Karim 
Bakhsh, obtained a decree against two per- 
sons, Imdad Ashraf and Makhdum Bakhsh 
from the settlement Court for a perpe- 
tual maintenance allowance of Rs. 100 
per annum, half of which amount was 
made on a charge on village Kermimau. 
On 28th September 1888 Mt. Sakhawat 
Bibi executed a deed of gift of her right 
to receive the maintenance allowance in 
favour of the plaintiff. An 8-aanas share 
in village Kermimau was purchased by 
the Court of Wards, and the said share 
was included by Shafiquzzaman and his 
trustees in the deeds of mortgage executed 
by them in favour of the Bank of Upper 
India Ltd. Ultimately this 8-annas share 
of village Kerimimau was also put up to 
sale in execution of Mr. Hunter’s decree 
and purchased by him. The plaintiff 
therefore claimed a proportionate amount 
of Rs. 25 per annum from the defendant- 
appellant who was in possession of a’share 

in village Kermimau. 

Exhibit 2 dated 22nd March 1871 is 
the copy of a compromise arrived at bet- 
ween Sakhawat Bibi on the one hand and 
Imdad Ashraf and Makhdum Bakhsh on 
the other in the suit which had been 


brought by Sakhawat Bibi in the settle- 
ment Court. This compromise^ provides 
inter alia that Mt. Sakhawat Bibi was to 
have a heritable cash allowance of Rs. 100 
half of which was payable out of the vil- 
lage Kermimau. The settlement Court 
passed a decree (Es.l)in accordance with 
the terms of the compromise. The terms 
of the compromise make it abundantly 
clear that the guzara amount in question 
was a charge on Kermimau and that it 
was heritable. This guzara was decreed 
in favour of Sbakhawat Bibi in lieu of 
the proprietary rights which she claimed 
in village Kermimau and other immov- 
able property. Taking into consideration 
all the circumstances attending the com- 
promise we agree with tiie learned Sul)- 
ordinate Judge that the heritable char- 
acter of the allowance must be presumed 
to carry with it the character of trans- 
ferability. This inference is also borne 
out by the conduct of the parties, which 
shows that the transfer in favour of the 
plaintiff made as far back as 183S has 
all along been recognized and he has ever 
since been in receipt of the guzara from 
the Court of Wards and other holders of 
the village Kermimau. 

The lower appellate Court has found 
that the defendant-appellant purchased 
the 8-annas share of village Kermimau 
without notice of the plaintiff’s claim. 
This finding has not been seriously ques- 
tioned, There is absolutely no evidence 
to sKow that the defendant had any 
notice of the plaintiff’s charge. We must 
therefore hold in agreement with the 
Court below that he is a purchaser for 
value without notice. The question then 
arises whether the plaintiff can enforce 
the charge against the moiety share of 
village Kermimau in the hands of the de- 
fendant-appellant. It is quite clear from 
Exs. 1 and 2, referred to above, that the 
charge in favour of Sakhawat Bibi was 
created by the decree of the settlement 
Court based on the compromise. The case 
therefore falls within the rule laid down 
in Razia Begam v. Ishrat Ali (l). The 
correctness of this decision has not been 
questioned before us. Thus according to 
the law as laid down in this case the 
plaintiff is entitled to enforce his charge 
against the defendant-appellant. In other 
words before Act 20 of 1929 came into 
force a right had accrued in favour of the 
plaintiff to enforce his charge against the 
defendant. S. 63, Act 20 of 1929, saves 
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any remedy or proceeding in respect of 
any right acquired before tlie first day of 
April 1930 from being affected by any of 
the provisions of the amending Act. The 
charge in favour of the plaintiff having 
arisen under a decree of Court, the 
lower appellate Court is therefore right 
in enforcing it against the defendant. 
I bis appeal must therefore fail and is 
dismissed with costs. The result there- 
fore IS that Appeal No. 293 of 1930 is al- 
lowed and the plaintiff’s suit is dismissed 

with costs in all the three Courts. Ap- 
peals Nos. 294 and 295 of 1930 are dis- 

missed with costs. 

P.N./r.k. Order accordingly . 

A. I. R. 1932 Oudh 342 

Srivastava, J. 

Ajodhia Prasad — Plaintiff— Appel- 


lant. 


V. 


* 

Mt. Sanjhari Knar and others— De- 
fendan ts Respondents, 

Second Appeal No. 236 of 1930, Dec! 

clod on 30fcli March 1931, against decree 

of Addl. Sub-Judge, Sultan-pur, D/- 27th 
May 1930. 

(a) Transfer of Properly Acl(1882). S 91 

-Donee from Hindu widow can redeem 

after donor s death-Mortgagee cannot dis- 
pute plaintiff's title which is only voidable- 
Hindu law, Widow. 

The plaintiffa who were the donees of the 

equity of redemption from a Hindu widow who 
aiibsequontly died, sued to redeem the mortgage. 
Ihe mortgagee contended that the alienation in 

favour of the plaintiffs was void after the 
widow’s death. 

Held: that tlio alienation was only voidable 
not void and the mortgagee has no locus standi 
to resist the claim of the person who on the face 
of It bad a perfectly good title to equity of re- 
demption granted by a Hindu widow: A T R 
1021 Bom. MH, Poll.; 25 Cal, 1 (H.C.). Rel ot 

(b) Civil P. C. (1908), S. ll-Righf between 
two persons adjudicated upon-Third person 
though not parly cannot set up defeated 
person’s righls’-Evidence Act (1872) S 40 
When a judgment has established the right to 
any property between two pnrtie.s it is not open 

to a third person though not party to the jude- 

jnent to set up the right of that party ^Yhose title 
has been found against as against the successful 
party. Such cases form the exception to the rule 
of res inter alias acta: A. I, B, 1020 Mad. 6S0 

, LPORSOo] 

Ljfiuiam imam — for Appellant. 

llyder Ilusein for Respondents, 

Judgment.— This is a second appeal 

against the judgment and decree, dated 
27th May 1930, of the Additional Sub- 
ordinate Judge of Sultanpur, affirming 
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the judgment and decree, dated lltb 
February 1929, of. the Munsif of that 
place It arises out of a suit for re 

““'"‘gage-deed, dated 15th 
June 1906, executed by Ambar and Mt. 

Sukhram in favour of Eandhir Singh, 

husband of Sanjhari Knar, defendant 1. 

The suit was instituted by Mt. Katwari 

Ambar, bub subsequently 
Ajodhia Prasad was also joined as a plain, 
tifi on the ground that Mt. Katwari be- 

'“stitution of her suit had on 
25th March 1926, executed a deed of gift 
in respect of the property in suit in his 
favour. Mt. Katwari died during the pen- 
dency of the suit which has since her 
death been carried on by Ajodhia Prasad 
ag the sole surviving plainciff. 

The only defence with which we are 
concerned in this appeal is that the title 
possessed by Mt. Katwari in the pro- 
perty in suit was either as a Hindu 
widow or as a Hindu mother and that 
the plaintiff’s title based on the gift by 
Mt. Katwari therefore determined on 
her death and the plaintiff could not 
rnaintain the suit for redemption after 
the death of Mt. Katwari. In this con- 
nexion it was also pleaded that oneHira- 
man was a brother of Ambar and had left 
a grandson Ramhit who was the nearest 
reversioner of Mt. Katwari. It was al- 
leged that the only person entitled to re- 
deem the property after the death of Mt. 
Katwari Avas Ramhit who was subse- 
quently impleaded as a defendant. The 
plaintiff met the plea based on the title 
of Ramhit by asserting that Ramhit ha« 
previous to the present suit, instituted a 
suit for cancellation of the deed of gilt 
dated 25th March 1926, executed by Mt! 
Katwari in favour of the plaintiff audit 
was hold in that snit that Ramhit had 
failed to prove that Hirman was a bro- 
ther of Ambar and that he was the next 
reversioner of Mt. Katwari. The suit 
was accordingly dismissed on that ground 
\Ex. 38). The plaintiff pleaded that this 
decision has become final between him 
and Ramhit and .it was therefore not 
open to the defendants to set up the title 
of Ramhit as a reversioner against him. 

Both the lower Courts have held, and 
it is no longer disputed before me that 
Mt. Katwari owned the property in suit 
as limited owner, either in her right as a 
Hindu widow' or as a Hindu mother. But 
they have held that as defendant 1 was 
no party to the litigation, just mentioned 
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between Bamhifc and the plaintiff, she 
was not bound by the decision (Ex. 38) 
passed in that case. The lower appel- 
late Court has • also found on the evi- 
dence led in the present case that Kam- 
hit was the nearest reversioner of Mt. 
Katwari. 

I am of opinion that the learned Sub- 
ordinate Judge has misdirected himself 
and has not approached the case from 
the correct standpoint. The lower ap- 
pellate Court having found that Mt. 
Katwari held that property in suit either 
as a Hindu widow or as a Hindu mother 
lit follows that the transfer made by her 
in favour of the plaintiff even though al- 
together without necessity, vvas only 
voidable and not void. In Raja Modhu 
S^idaii Singh v. Booke (l), the question 
arose as regards the validity of a patni 
lease granted without legal necessity by 
a Hindu widow in possession of her hus- 
band's estate. It was held by their 
Lordships of the Judicial Committee that 
the lease was only voidable, the rever- 
sionary heir having the right to treat it 
as valid. In Sitaram Bavaji v. Khandu 
Mairala Shinde (2), the plaintiffs, who 
were the donees from a Hindu widow 
sued to redeem possession of the land in 
the possession of the defendants as mort- 
gagees. The defendants contended that 
the alienation in favour of the plain- 
tiffs was void after the widow’s death. It 
was held that the alienation was only 
voidable, not void and the mortgagee had 
no locus standi to resist the claim of the 
person who on the face of it had a per- 
fectly good title to equity of redemption 
granted by a Hindu widow, and the only 
person who would dispute the validity 
of such a grant was the reversioner. It 
may be noted that Ramhit though he was 
impleaded did not contest the plaintiff’s 
claim. The learned Subordinate Judge 
referring to the attitude adopted by 
Ramhit in the case observes as follows: 

“ Ramhit has not appeared in the case and 
his disinclination to help the respondant (defen- 
dant 1) is probably due to the fact that he is not 
to gain anything on account of an adverse judg- 
ment against him (Ex. 38) in which he was held 
not to be an heir of Katwari.” ^ 

Whatever may be the reason for it, 
the fact remains that Ramhit the alleged 
reversioner even though he was made a 

~{ 1 ) [1897] 25 Oal. 1=24 I. A. 164=7 Sar. 194 
(P.C.). 

(2) A. I. R. 1921 Bom. 413=59 1.0. 480=45 
Bom. 105, 
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party, did not dispute the title of the 
plaintiff in the present suit. 

The matter needs also to be looked at 
from another point of view. Defendant 1 
seeks to defeat the plaintiff’s claim by 
setting up the title of Ramhit against 
him. Can he set up such jus tertii when 
the jus no longer exists as it has already 
been decided between the plaintiff and 
Ramhit, that Ramhit has no title and is 
not the reversionary heir and that deci- 
sion has become final between them ? It 
is true that the defendant was no party 
to the decision between the plaintiff and 
Ramhit and that decision does not there- 
fore operate as res judicata between the 
plaintiff and the defendant. But I am 
of opinion that it is not open to the de- 
fendant to set up the rights of Ramhit 
as against the plaintiff in the face of the 
conclusive adjudication between them 
that Ramhit has no title to the property 
as against the plaintiff. I am supported 
in this view by the principle of a deci- 
sion of the Madras Pligh Court in Baht- 
mu7inissa Begam v. M. A. Srinivasa. 
Aixjangar (3), in which it was held that 
when a judgment has established the 
right to any property between two par- 
ties, it is not open to a third person to 
set up the right of that party whose title 
has been found against as against the 
successful party. Such cases form the 
exception to the rule of res inter alias 
acta. 

For the above reasons I am of opinion 
that the lower appellate Court is wrong 
in throwing out the plaintiff’s claim, on 
the basis of Ramhit’s title as the nearest 
reversioner. I accordingly allow this ap- 
peal with costs, set aside the decision of 
the lower appellate Court and send tho- 
case back to the Court of the Munsif to 
re-admit it in the register of suits and to 
dispose of it according to law. 

M.N. ^peal allowed. 

(3) A. I. R. 1920 Mad. 580=54 I, G, 566. 
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Jf Biyazuljlissa Begam — Defendant 
— Appellant. 

V. 

Mt. Askari Begam— — Respon- 

dent. 

Civil Misc. Appln. No. 402 of 1932 
filed in First Appeal No. 62 of 1932* 
Decided on 5th September 1932. ' 
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'a °p‘? te--*.™, j.) 19 
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Civil P, c (1908), s. 149-Cot.rt-fec on 

appeal is to be calculated as on date of pre- 
n903)‘,'’o."44 Pay.nent-Civil P. C. 

An application for leave to appeal as n pauper 
was rejected. The appellant p,‘id proper Turt- 
ecs payable at the time when the application for 
leave v.-n^ pro.souted but the fees- were deficient 

paymen'’tV° of tlieir 

hovjv ' f’O deemed to 

liaio been instituted when the mcmorandun° 

01 appeal was oneinally filed and the court-fee 

paid w as SUitiCieut : I I Jl rrrh oo:; A 

dO All. ,381. JU'l. mi. *• fr C OJ 

Ohulam Ba.^au for All Zaheer-{or 
Appellant. 

as tiiado for permission to appeal as a 
pauper on 4th April 1932. Tlie appli. 
cation w,i9 accompanied with a memo 
I aiKi urn of appeal as required by 0 . 44 . 

leave?*'' ^'i^' '‘r'P*>«atiou for 

oa\o to appeal as a pauper was heard 

and reificted on llth April 1932. Subso 

quont to this on 20th July 1932 the ap. 

pollant filed an application along witi, a 

court- fee stamp of the valuo of Ils. 935 

pie oflico has reported that if court-foe 
IS calculated on tho scale which was in 

orce on 4th April 1932, the amount of' 

nil' But if court-fee is 

-alculated cn the scale which came into 

I ° is ^iertci. 

oncy of I s 247-8.0. We think the case 
>s covered by the principlo laid down in 


Diaual Das v. Suadar Das (l) and 11 
b. 149, Civil P. C., provides that 

where the whole or anv nnrf, nf t 
cn bed for auy document by the law lor The ti 
being in force relating to court-fee has not h 
paid, the Court may in its di^oraH’nrt f 
stago allow the person by whom such feels m 
<ablG, to pay the whole or part as the case mav’ 
o£ such court-fee ; and upon such payment^t 
document in respect of which such feo^is paval 
shall have the same force and effect as if 'siV 
fee had been paid in the first instance.” i 

The court-fee payable aooording'to fcj 

law for the time being in force " 

in our opinion mean the court-fee pavt 
hie according to the scale yvhich waall 
foice when the memorandum of app^i 
was filed. The effect of the order of tii' 
Court dated llth April 1932 was only u 
reject the application for leave to appel' 
as a pauper, and not to dismiss the ad 
peal. The court-fee has been paid b* 
the appellant within limitation. Thl 
ettect of this payment under S. 119, Givi 

• G., is that theappeal should bo daemet 

o have been instituted on 4th Apri' 

1J3.4 when tho memorandum of appea 

was originally filed. We areaccordingK 

0 opinion that the amount of court-fec 
paid IS correct. 




Order accord intfly. 
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